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PKEFACE  TO  VOLUME  LVII. 


The  great  case  of  Lady  Hewley's  Charity,  Shore  v.  Wilson, 
has  almost  the  first  place  in  this  volume.  The  administration, 
by  the  Courts  of  a  State  associated  with  a  national  Church, 
of  benefactions  designed  expressly  to  foster  the  doctrines  of 
congregations  dissenting  from  that  Church,  is  a  phenomenon 
hardly  to  be  observed  in  any  other  country.  In  the  rest  of 
Europe  there  is  nothing,  it  is  believed,  like  our  legal  adminis- 
tration of  charities,  and  in  North  America  there  is  no 
established  Church. 

At  p.  177  Lord  Brougham  gives  a  solemn  but  not  superfluous 
warning  against  reliance  on  supposed  judicial  dicta  found 
only  in  reports  of  inferior  authority.  We  rather  think  there 
has  been  some  recrudescence  in  late  years,  in  text-books  at 
any  rate,  of  the  habit  of  citing  Nisi  Prius  cases.  Some  such 
decisions  have  acquired  authority  by  being  approved  in  more 
considered  judgments.  Others  may  be  used  to  illustrate 
familiar  and  elementary  rules  for  which  there  is  not  much 
reported  authority.  The  rest  should  be  trusted  only  with 
great  caution.  But  probably  a  large  proportion  of  our 
modem  students  do  not  know  the  difference  between  a  Judge 
at  Nisi  Prius  and  the  Court  in  banc. 

Sillick  V.  Booths  p.  267,  is  a  rather  interesting  case  on 
"  presumption  of  death,"  decided  by  a  very  eminent  Judge ; 
but  some  of  his  remarks  are  much  qualified  by  the  subse- 
quent decision  of  the  House  of  Lords  in  Wing  v.  Angrave^ 
8  H.  L.  C.  183,  30  L.  J.  Ch.  65. 

Parker  v.  Marchant,  p.  327,  settled  that  a  bequest  of 
ready  money  carries  the  testator's  balance  with  his  banker. 
Tlie  law  is  familiar  enough  at  this  day,  but  the  judgments 
are  still  instructive  and  interesting.  Probably  the  only 
thing  most  laymen  would  want  to  have  explained  would  be 
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how  any  one  could  think  a  balance  at  the  bank  was  not  ready 
money ;  for  the  difference  between  things  in  possession  and 
things  in  action  is  mysterious  to  the  lay  mind,  as  indeed  it 
is  far  from  being  always  clear  in  medieval  law. 

The  much  discussed  and  somewhat  anomalous  division  of 
labour  between  the  judge  and  the  jury  in  an  action  for 
malicious  prosecution  is  laid  down  in  Panton  v.  Williams^ 
p.  631,  with  authority  which  remains  unshaken. 

F.  P. 
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Master  of  the  Rolls. 
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COURT  OF  QUEEN'S  BENCH. 
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Sir  John  Williams,  1834 — 1846 
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LIST  OF  JUDGES. 


COURT  OF  COMMON  PLEAS. 


Sir  N.  C.  Tindal,  1829—1846      . 
Sir  John  B.  Bosanqubt,  1830—1842 
Sir  Thomas  Coltman,  1837—1849 
(1)  Thomas  Erskinb,  1839—1844 
Sir  William  H.  Maulb,  1839—1855 
Sir  C.  Crbsswbll,  1842—1858 


Chief  Justice, 


V  Judges, 


COURT  OF  EXCHEQUER. 


Lord  Abingbr,  1834 — 1844 
Sir  John  Gurnby,  1832—1845      . 
Sir  E.  H.  Aldbrson,  1834—1857 
Sir  Jambs  Parkb,  1834 — 1856 
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Barons. 


Sir  John  Campbell,  1835 — 1841 
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Sir  Fredbrick  Pollock,  1841 — 1844 
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.  I  Attorneys-General, 
Solicitoj'S'General, 


(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Reports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore*s  Privy  Council  Reports,  and  of  the 
Benchers  of  Lincoln*8  Inn  in  the  Law  List  down  to  18G3  (confirmed  by 
the  description  of  the  Right  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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paging  by  which  the  originod  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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HOLLIER  V.  EYRE(l). 

(9  Clark  &  Finnelly,  1—58.) 

A  surety  is  not  discbarged  by  an  arrangement  under  wliich  the  principal 
debtor  is  partly  relieved  of  his  liability  to  the  creditor. 

[The  facts  of  this  case  are  complicated  and  obscare,  but  the 
j  udgment  of  the  Lord  Ghancellob  (Lord  Gottenham)  contains  the 
following  observations  upon  the  point  stated  in  the  head-note,  which 
may  be  usefully  preserved  here :] 

Lord  Eldon's  observations  in  Ex  parte  Gifford  (2),  and  in 
Samuetl  v.  Hoivarth  (s),  must  be  understood  with  reference  to  the 
cases  before  him  ;  they  afiford  no  inference  that  that  very  learned 
Judge  would  have  held  that  a  surety  was  discharged  because  the 
principal  had  agreed  with  his  creditor  that  only  half  the  debt 
should  be  claimed,  or  only  a  portion  of  the  annuity  paid  for  the 
future.  The  surety  will  be  left  to  judge  for  himself  between  his 
original  undertaking  and  another  substituted  for  it ;  but  that  is  not 
the  case  where  the  contract  remains  the  same,  though  part  of  the 
subject-matter  is  withdrawn  from  its  operation.  In  Whitcher  v. 
Hcdl  (4),  Mr.  Justice  Littlbdalb  puts  the  case  of  a  surety  for  the 
rent  of  a  tenant  who  was  to  hold  100  acres,  but  by  a  subsequent 
agreement  with  his  landlord  held  only  50 ;  and  thinks  it  clear 
that  the  surety  would  be  liable.     Modern  cases,  such  as  Hulme  v. 


(1)  Hdmt    V.    BrunMll    (1878) 
U.  B.  D.  495,  see  p.  607. 

(2)  6  R.  B.  53  (6  Yes.  806). 
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(3)  17  E.  E.  81  (3  Mer.  278). 

(4)  29  E.  E.  244  (5  B.  &  C.  281). 
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AprU  IS,  14. 

May  4, 5. 

1842. 
May  2. 

Lord 

COTTEMHAM. 

[1] 


[57] 
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HOLLIEB 

Gyre. 


Coles  (i),  and  Price  v.  Edmunds  (2),  have  put  a  very  rational  limit 
to  the  rale  that  giving  time  to  the  principal  discharges  the  sarety, 
by  holding  that  for  that  purpose  such  giving  time  must  be  under 
circumstances  which  might  at  best  be  injurious  to  the  surety. 
The  latter  case  also  establishes  that  a  conditional  agreement  for 
time  does  not  discharge  the  surety,  when  from  the  condition  not 
being  performed  the  agreement  does  not  become  binding. 

[The  remainder  of  the  judgment  turned  upon  the  special  facts 
of  the  case.] 


1839. 

May  13,  14, 

15. 
June  24,  25, 

28. 

1842. 
May  10. 
Avg.  5. 


Lord 

Lyndhurst, 

L.C. 

On  Appeal. 
Lord 

COTTENHAM. 

Lord 
Brougham. 

GURNEY,  B. 

[355] 


[356] 


SHORE  V.  WILSON  (3), 

(9  Clark  &  Finnelly,  355—582;  S.  C.  11  Sim.  592;  afifg.  S.  0.  nom.  AU.-Oen. 

T.  Shore,  7  Sim.  309,  n.) 

Where  the  benefit  of  a  charity  is  restricted  to  persons  holding  a 
particular  form  of  religious  belief  it  is  a  breach  of  trust  to  extend  the 
benefit  to  those  who  profess  a  different  form  of  belief.  Trustees  who  have 
thus  acted  are  generally  removed  and  new  trustees  appointed  in  their  place. 

By  deeds,  executed  in  1704  and  1707,  charitable  trusts  were  created 
for  the  benefit  of  poor  and  godly  preachers  of  the  Gospel  and  of  their 
widows  and  of  distressed  members  of  their  congregations.  The  deed  of 
1707  made  the  acceptance  of  the  Apostles'  Creed  a  necessary  qualification  for 
admission  to  an  almshouse  established  as  part  of  the  charity.  It  was  not 
disputed  that  the  objects  of  the  charity  were  Protestant  Dissenters. 

At  the  dates  of  the  deeds  all  religious  sects  of  Protestant  Dissenters 
tolerated  by  law  believed  in  the  doctrine  of  the  Trinity ;  but  in  the  course 
of  time  the  estates  became  vested  in  trustees  of  whom  the  majority  were 
Unitarians,  who  reject  that  doctrine,  and  they  applied  the  rents  for  the 
benefit  of  Unitarians ;  and  that  sect  became  tolerated  by  law  in  1813. 

Held  by  the  Lords, — affirming  judgments  of  the  Court  of  Chancery,  on 
an  information  filed  in  1830, — ^that  neither  Unitarians  nor  members  of  the 
Church  of  England,  but  Protestant  Dissenters  only  were  entitled  to  the 
benefit  of  the  charities. 

Held,  that  for  the  purpose  of  determining  the  objects  of  the  charity, 
under  the  terms  *'  godly  preachers  of  Christ's  holy  Gk)spel,"  **  godly 
persons,"  and  the  other  descriptions  contained  in  the  deeds,  extrinsic 
evidence  was  admissible  to  show  the  existence  of  a  religious  party  by 
whom  that  phraseology  was  used,  and  the  manner  in  which  it  was  used, 
and  that  the  founder  of  the  charity  was  a  member  of  that  party. 

The  suit  in  which  this  appeal  arose  was  instituted  by  an 
information  filed  in  1880,  in  the  name  of  the  Attorney-General, 
for  the  purpose  of  administering  certain  charities  founded  in  the 
years  1704  and  1707,  by  Dame  Sarah  Hewley,  by  distinct  sets  of 
deeds,  and  placed  under  the  direction  of  distinct  sets  of  trustees. 
The  questions  for  decision  in  the  appeal  turned  upon  the  construc- 

(1)  29  R.  B.  62  (2  Sim.  12).  Bath  (1876)  2  Ch.  D.  654 ;  In  re  Perry 

(2)  10  B.  &  C.  678.  Almshouses  [1899]   1  Ch.  21,  68  L.  J. 

(3)  Att.'Qen.  v.  St,  John's  Hospital,      Ch.  66,  C.  A. 
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tion  of  the  foandation  deeds,  and  on  the  admissibility  of  certain       Shore 
evidence  given  to  show  the  intentions  of  the  foundress.  Wilson. 

[The  objects  and  provisions  of  these  deeds  are  sufficiently  set 
forth  in  the  judgments  for  the  purposes  of  the  report.  The  former 
set  of  deeds  made  provision  for  the  support  and  education  of  poor 
and  godly  preachers  of  Christ's  holy  Gospel,  and  the  relief  of  their 
widows  and  of  distressed  members  of  their  congregations.  The 
latter  set  of  deeds  established  and  endowed  a  hospital  or  almshouse 
for  the  relief  of  poor  Protestants,  subject  to  certain  rules,  and  the 
surplus  income  was  to  be  applied  upon  trusts  which  were  substan- 
tially repetitions  of  the  trusts  of  the  former  set  of  deeds. 

The  rules  for  the  government  of  the  almshouse  contained  the 
following  regulations :] 

"  Let  every  almsbody  be  one  that  can  repeat  by  heart  the  Lord's       [  363  ] 
Prayer,  the  Greed,  and  Ten  Gommandments,  and   Mr.  Edward 
Bowles'  Catechism. 

**  Let  all  the  almspeople,  when  not  disabled  by  weakness,  duly 
repair  to  some  religious  assembly  of  the  Protestant  religion,  every 
Lord's  Day,  forenoon  and  afternoon,  and  at  other  opportunities,  to 
attend  the  ordinances  of  God. 

"  Let  every  almsbody,  morning  and  evening,  in  private  devotion, 
commend  themselves  to  God  in  prayer,  and  in  their  prayer 
remember  their  foundress,  Sarah,  Lady  Hewley,  while  she  lives, 
and  after  her  death  pray  for  her  trustees." 

Lady  Hewley  died  in  August,  1710,  having  in  her  will  appointed 
Dr.  Golton,  one  of  the  said  trustees,  her  executor. 

The  information,  which  was  filed  [in  1880]  at  the  relation  of 
certain  members  of  the  sect  called  Independents,  against  all  the 
trustees  of  both  charities,  alleged,  amongst  other  things,  that 
Lady  Hewley  and  all  the  original  trustees  of  the  estates,  and  the 
managers  of  the  hospital,  were  believers  in  the  doctrines  of  the 
Trinity,  original  sin,  and  the  atonement ;  that  they  were  Noncon- 
formists and  Dissenters  from  the  Established  *Church,  and  in  [*364] 
religious  belief  were  Galvinists  and  Trinitarians,  within  the  protec- 
tion of  the  Act  of  Toleration,  1  W.  &  M.  c.  18 ;  that  in  the  course 
of  time,  and  contrary  to  the  design  of  the  charity  and  the  inten- 
tions of  the  foundress,  the  estates  became  vested  in  trustees  the 
majority  of  whom,  though  calling  themselves  Presbyterians,  pro- 
fessed Unitarian  opinions,  rejecting,  as  unscriptural,  the  doctrines 
of  the  Trinity,  the  divinity  of  Christ,  original  sin,  and  the  atone- 
ment ;  and  that  for  some  years  past,  a  considerable  portion  of  the 
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Shobb       rents  had   been  applied  by  them  in  the  education  of  Unitarian 
Wilson.      ministers,  and  for  the  benefit  of  other  persons  of  that  denomination. 

And  the  information  prayed  (amongst  other  things)  a  declaration 
that  ministers  or  preachers  of  what  is  commonly  called  Unitarian 
belief  and  doctrine,  and  their  widows  and  members  of  their  con- 
gregations, or  persons  of  what  is  commonly  called  Unitarian  belief 
and  doctrine,  were  not  fit  objects  of  Lady  Hewley's  charities  ;    *     * 

[  'ses  ]  and  that  it  might  be  declared  that  such  ^Dissenters  alone  as  were 
commonly  called  Orthodox  Dissenters,  and  as  would  have  been 
within  the  protection  of  the  Act  of  Toleration  of  the  1  W.  &  M. 
c.  18,  at  the  time  of  the  foundation  of  the  charities,  and  would  not 
have  been  subject  to  the  penalties  of  the  Act  9  &  10  Will.  III. 
c.  82,  against  blasphemy,  could  be  considered  as  coming  within  the 
intent  and  meaning  of  Lady  Hewley,  and  as  entitled  to  participate 
in  the  benefit  of  her  charities;  and  that  the  defendants,  the 
trustees  and  managers  of  the  charities,  or  such  of  them  as  the 
Court  should  think  fit,  might  be  removed,  and  that  other  trustees 
and  managers  might  be  appointed  in  their  place. 

The  information  also  prayed  an  injunction  to  restrain  the 
trustees  from  proceeding  to  elect  new  trustees  or  managers  of  the 
charities,  and  for  a  receiver ;  and  that  directions  might  be  given 
for  securing  the  charity  estates  and  funds,  and  to  provide  for 
the  better  administration  thereof  for  the  future. 

«  «  »  »  » 

[370]  The  relators  went  into  evidence  in  support  of  the  allegations 

and  charges  in  the  information : 

And  first — in  order  to  show  that  Lady  Hewley  and  the  original 
trustees  of  the  charities,  and  Mr.  Bowles,  whose  Catechism  she 
desired  to  be  used  in  the  almshouse,  were  Trinitarian  Dissenters, 
believing  in  the  divinity  of  the  person  of  Jesus  Christ,  and  in 
the  doctrines  of  original  sin  and  the  atonement,  as  commonly 
received, — ^they  proved  and  put  in  evidence  extracts  from  the  wills 
of  Sir  John  and  Lady  Hewley  and  Dr.  Colton,  and  the  whole  of 
Bowles'  Catechism ;   and  for  the  same  purpose  they  examined 

[  *87i  ]  ^several  learned  ministers,  chiefly  of  their  own  religious  denomi- 
nation (Independents),  who  formed  their  opinions  on  those 
points  from  reading  the  controversial  and  other  tracts  of  that 
period.  The  same  witnesses  were  also  examined  as  to  the  meaning 
of  the  terms  "godly  preachers,'*  [and]  "  godly  persons,"  [employed 
in  the  trust  deeds,  and  also  as  to  the  meaning  of]  ''  Presbyterian," 
^H72  ]       *"  Presbyterian  congregation,"  "  Independent  congregationalists," 
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and  ''  Baptist/*  at  the  time  of  the  foundation  of  the  charities ;  and       shobe 
as  to  the  sense  in  which  the  term  ''  Presbyterian  "  is  at  this  day     wilson. 
used  by  Unitarians  as  applicable  to  themselves ;  which  term,  those 
witnesses  said,  did  not  describe  the  religion  of  Unitarians,  but  their 
places  of  worship,  which  formerly  belonged  to  Presbyterians,  and 
are  now  employed  for  Unitarian  worship. 

Secondly, — in  order  to  show  that  [certain]  of  the  defendants 
were  Unitarians,  and  that  the  Unitarians  are  an  established  class 
of  Dissenters  from  the  Established  Church,  and  that  they  hold 
peculiar  doctrines  differing  from  other  denominations  of  Dissenters, 
— the  relators  put  in  evidence  sermons  printed  and  published  by 
the  said  defendants,  and  some  of  the  annual  printed  reports  of,  and 
books  and  tracts  circulated  by,  the  British  and  Foreign  Unitarian 
Association,  of  which  those  and  others  of  the  defendants  were 
members;  and  for  the  same  purpose  they  examined  several  witnesses, 
some  of  them  being  Unitarians,  but  most  of  them  Independents. 

And  thirdly,  to  prove  the  misapplication  of  the  charity  funds, 
the  relators  [proved  payment  thereout  of  sums  for  the  education 
of  Unitarian  ministers,  and  also  payment  of  sums  to]  ministers  of  C  ^^^  ] 
various  chapels  which  were  formerly  Presbyterian  and  Trinitarian, 
but  recently  used  solely  for  Unitarian  worship.  It  appeared  from 
a  list  given  in  by  the  trustees,  that  out  of  287  persons  receiving 
aid  from  the  charity  funds  at  the  time  when  the  information  was 
filed,  88  were  by  reputation  Unitarians  in  doctrinal  opinions,  and 
most  of  them  preached  in  old  Presbyterian  chapels,  the  ministers 
of  which  always  received  aid  from  the  charity. 

The  cause  was  heard  by  the  Yicb-Chancellob  in  December, 
1888 :  objections  were  taken  to  many  parts  of  the  evidence,  but  it 
was  allowed  to  be  read,  on  the  understanding  that  the  Court  would 
treat  as  the  speech  of  counsel  so  much  of  it  as  was  inadmissible  : 
and  at  the  conclusion  of  the  argument,  his  Honour  delivered  his 
judgment,  and  made  a  decree,  whereby  he  declared  that  ministers 
or  preachers  of  what  is  commonly  called  Unitarian  belief  and 
doctrine,  and  their  widows  and  members  of  their  congregations ; 
and  that  persons  of  what  is  commonly  called  Unitarian  belief  and 
doctrine,  are  not  fit  objects  of,  and  are  not  entitled  to  partake 
of  the  charities  of  Dame  Sarah  Hewley :  [And  the  Court  ordered 
that  the]  defendants  be  removed  from  being  trustees  and  sub- 
trustees  or  managers,  respectively,  of  the  charities ;  and  that  it  be 
referred  to  the  Master  to  appoint  proper  persons  to  be  trustees  and 
sob-trustees  or  managers  "^thereof,  respectively,  in  the  room  of  the       [  *^7^  J 
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shobk  eaid  defendants :  And  that  it  be  referred  to  the  Master  to  take 
wiiioN.  &n  account  of  the  rents  and  profits  of  the  charity  estates,  and  of 
the  funds  thereto  belonging,  received  by  the  defendants  since  the 
25th  of  March,  1880 ;  and  in  taking  the  accounts,  the  Master  was 
not  to  disallow  or  disturb  the  distribution  made  of  the  rents  and 
profits  by  the  defendants  in  or  about  the  month  of  May,  1830 : 
And  also  that  it  be  referred  to  the  Master  to  tax  all  parties  their 
costs  of  the  suit  up  to  this  time,  as  between  solicitor  and  client ; 
and  to  inquire  whether  the  relators  and  defendants  had  properly 
incurred  any,  and  what  charges  and  expenses  in  the  cause  beyond 
the  costs  thereof;  and  if  he  should  find  that  they  had,  to  take 
an  account  thereof,  and  tax  the  same  accordingly :  And  that  it  be 
referred  to  the  Master  to  settle  a  scheme  for  the  application  of  the 
residue  of  the  accumulated  funds  of  the  charity,  after  providing 
for  the  payment  of  the  said  costs,  charges,  and  expenses  of  all 
parties,  and  the  subsequent  costs  of  the  suit. 

4K  »  «  «  4( 

[  381  ]  An  appeal  from  the  Yicb-Chancellob's  decree  was  argued  for 

four  days  before  Lord  Chancellor  Brougham,  assisted  by  Mr.  Justice 
Littledale  and  Mr.  Baron  Parke,  in  June,  1834 ;  but  the  further 
hearing  being  then  adjourned,  his  Lordship  resigned  the  Great  Seal 
before  he  had  heard  the  whole  of  the  arguments  (i). 

The  appeal  came  to  be  argued  de  novo  before  Lord  Chancellor 
Lyndhurst,  assisted  by  Mr.  Justice  Patteson  and  Mr.  Baron 
Alderson,  in  February  and  April,  1835;  and  although  the  argu- 
ments had  not  been  concluded  when  his  Lordship  left  office,  yet, 
the  parties  having  by  their  solicitors  previously  agreed  to  receive 
his  Lordship's  judgment  after  he  should  resign,  and  to  give  it  the 
same  effect,  and  no  further,  as  it  would  have  if  delivered  while 
in  office ;  his  Lordship,  at  Gray's  Inn  Hall,  on  the  5th  of  February, 
1836,  after  hearing  the  opinion  of  the  learned  Judges,  pro- 
nounced his  judgment,  concurring  with  them,  affirming  the  Vice- 
Chancellob's  decree,  and  dismissing  the  appeal,  without  costs. 

[The  judgment  of  Lord  Lyndhubst  contains  the  following 
passages :] 

[  390  ]  I  agree  entirely  in  the  principle,  stated  by  the  learned  Judges, 

upon  which  this  case  must  be  decided.  In  every  case  of  charity, 
whether  the  object  of  the  charity  be  directed  to  religious  purposes 

(1)  The    trustees    offered    to    take      as  their  leading  counsel's  reply  had 
his    Lordship's    judgment    after    his      not  been  heard, 
resignation,  but  the  relators  refused, 
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or  to  purposes  purely  civil,  it  is  the  duty  of  the  Court  to  give  effect  Shobe 
to  the  intent  of  the  founder,  providing  this  can  be  done  without  wilson. 
infringing  any  known  rule  of  law.  It  is  a  principle  that  is 
uniformly  acted  upon  in  courts  of  equity.  If,  as  they  have  stated, 
the  terms  of  the  deed  of  foundation  be  clear  and  precise  in  the 
language,  and  clear  and  precise  in  the  application,  the  course  of 
the  Court  is  free  from  difficulty.  If,  on  the  other  hand,  the  terms 
which  are  made  use  of  are  obscure,  doubtful  or  equivocal,  either 
in  themselves  or  in  the  application  of  them,  it  then  becomes  the 
duty  of  the  Court  to  ascertain  by  evidence,  as  well  as  it  is  able, 
what  was  the  intent  of  the  founder  of  the  charity,  in  what  sense 
the  particular  expressions  were  used.  It  is  a  question  of  evidence, 
and  that  evidence  will  vary  with  the  circumstances  of  each  par- 
ticular case;  it  is  a  question  of  fact  to  be  determined,  and  the 
moment  the  fact  is  known  and  ascertained,  then  the  application 
of  the  principle  is  clear  and  easy. 

It  can  scarcely  be  necessary  to  cite  authorities  in  support  of 
these  principles ;  they  are  founded  in  common  sense  and  common 
justice ;  but  if  it  were  necessary  to  refer  to  any  authority,  I  might 
refer  to  the  case  which  has  been  already  mentioned,  the  case  of 
The  Attorney-General  v.  Pearson  (i),  and  to  another  case  which  was 
cited  at  the  Bar,  the  case  in  the  House  of  Lords :  Craigdallie  v. 
Aikman{2),  Throughout  those  judgments,  the  principles  which 
have  been  stated  were  acknowledged  and  acted  upon  by  a  noble 
and  learned  Judge,  *of  more  experience  in  courts  of  equity  and  [  *39i  ] 
in  questions  of  this  nature  than  any  other  living  person.  I  look 
upon  it,  then,  that  these  principles  are  clear  and  established — that 
they  admit  of  no  doubt  whatever. 

What,  then,  were  the  objects  and  the  purposes  of  this  charity  ? 
We  look  at  the  deed  of  foundation  of  1704,  and  we  find  from  it  that 
the  object  was  to  assist  poor  and  godly  preachers  of  Christ's  holy 
Gospel ;  to  assist  poor  and  godly  widows  of  the  same  description  of 
persons ;  to  promote  and  encourage  the  preaching  of  Christ's  holy 
Gospel  in  poor  districts  and  places ;  to  assist  in  the  education  of 
young  persons  intended  for  the  ministry  of  Christ's  holy  Gospel ; 
to  assist  poor  and  godly  persons  in  distress.  The  deed  of  1707 
provides  for  the  maintenance  of  ten  poor  persons  in  almshouses 
that  were  founded  by  Lady  Hewley.  The  rest  of  the  property  is 
directed  to  be  applied  to  the  same  objects  as  are  mentioned  in  the 
original  deed  of  1704.     This  is  the  substance  of  the  provisions  of 

(1)  17  B.  B.  100  (3  Mer.  353).  (2}  1  Dow,  1.    See  21  B.  B.  107. 
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Shore       the  two  deeds ;   and  the  first  question  that  arises,  and  essentially 


V, 


Wilson.  almost  the  only  question,  is  this,  whom  did  the  foundress  of  this 
charity  mean  to  designate  by  poor  and  godly  preachers  of  Christ's 
holy  Gospel  ?  And  what  were  the  principles  and  doctrines  of  which 
she  intended  to  encourage  and  promote  the  preaching  ?  It  may  be 
said,  that  the  expression  ''  poor  and  godly  preachers  "  is  clear  and 
precise ;  but  it  is  admitted  as  well  on  the  part  of  the  relators  as 
on  the  part  of  the  defendants,  that  it  does  not  include  ministers 
of  the  Established  Church.  However  poor,  however  godly,  how- 
ever pious,  by  the  admission  of  the  parties  they  are  excluded,  and 
rightly.  It  appears,  therefore,  that  the  terms,  "poor  and  godly 
preachers,"  are  to  be  taken  with  some  limitations  and  restrictions ; 
and  the  question  therefore  is,  what  are  the  proper  limitations  and 
restrictions  in  this  instance? 

The  first  question  then  for  consideration,  in  order  to  lead  us  to  a 
correct  conclusion  upon  this  point,  is  as  to  the  particular  religious 
opinions  of  Lady  Hewley,  the  foundress  of  this  charity.  There  can 
be  no  doubt  that  she  was  in  her  religious  faith  and  opinions  a 
Presbyterian.  It  is  a  matter  of  history  that  she  was  so.  It  is 
admitted  by  the  answer  of  Mr.  Wellbeloved(i),  and  others  of  the 
defendants.  It  is  proved  by  the  evidence  in  the  cause,  by  the 
[  *392  ]  evidence  of  those  learned  and  *  respectable  witnesses  to  whom  the 
learned  Judge  has  referred.  It  is  not  contested  by  any  contradictory 
evidence.  It  is  proved  that  she  attended  the  chapel  which  she 
herself,  I  believe,  built,  and  in  part  endowed — St.  Saviour's  Gate 
Chapel — ^and  which  is  admitted  to  have  been  a  Presbyterian  chapel. 
Dr.  Colton,  the  preacher  at  that  chapel,  was  an  acknowledged 
Presbyterian;  he  was  her  religious  adviser;  he  was  the  executor  to 
her  will ;  he  preached  her  funeral  sermon.  All  these  circumstances 
lead  to  the  conclusion  that  she  was  in  her  opinions  a  Presbyterian. 

This  being  so,  then,  the  next  question  is,  what  were  the  doctrines 
and  opinions  of  the  Presbyterians  at  that  time  ?  Upon  this  also  I 
think  no  reasonable  doubt  can  be  entertained.  The  Presbyterians 
objected  only  to  those  Articles  of  the  Established  Church  that 
related  to  matters  of  discipline  and  church  government.  They 
did  not  object  to  any  of  the  doctrinal  Articles  of  the  Church  of 
England.  It  is  stated  by  the  witnesses,  and  there  is  no  contra- 
dictory evidence,  that  the  Presbyterians  of  that  day  were  believers 
in  the  Trinity  and  in  the  doctrine  of  original  sin,  as  contained  in 

(1)  One  of  the  trustees  of  the  aim-      Gate  Chapel,    York,    who   professed 
house  and  preacher  at    St.  Saviour's      Unitarian  opinions. 
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the  Articles  of  the  Church  of  England.  If  we  go  farther  we  find  shore 
the  same  points,  to  a  degree  at  least,  admitted  in  the  answers  of  wiiioK. 
Mr.  Wellbeloved  and  others  of  the  defendants.  Very  many,  they 
say,  of  the  Presbyterians  of  that  day,  believed  in  the  doctrine  of  the 
Trinity.  The  admission  is  qualified  by  the  term  "  very  many," 
which  admits  of  an  extensive  latitude  of  construction  ;  but  coupling 
this  with  the  evidence,  I  am  justified,  I  think,  in  coming  to  the 
conclusion  that  the  great  body  of  the  Presbyterians  were  in  their 
opinions  Trinitarians. 

But  that  which  appears  to  me  to  be  decisive  upon  the  subject  is  a 
document  which  was  referred  to  in  the  course  of  the  argument, 
namely,  the  Heads  of  Agreement  that  were  entered  into  between 
the  Presbyterians  and  the  Independents,  in  the  year  1691.  In  the 
8th  section  of  those  Heads  of  Agreement,  intituled  ''  Of  a  Confession 
of  Faith,''  they  say  that  they  hold  either  the  doctrinal  part  of 
those  commonly  called  the  Articles  of  the  Church  of  England,  or 
the  Confession  or  Catechism,  shorter  or  larger,  compiled  by  the 
Assembly  at  Westminster,  or  the  Confession  agreed  on  at  the 
Savoy,  to  be  agreeable  to  their  rule  of  faith  and  practice.  That 
document,  ^therefore,  appears  to  me  to  be  decisive  upon  the  question,  [  *393  ] 
because  the  particular  articles  to  which  they  refer,  namely,  the 
Articles  of  the  Church  of  England,  the  Confession,  the  Shorter  and 
Larger  Catechism,  and  the  Confession  agreed  on  at  the  Savoy,  all 
contain,  expressly  and  distinctly,  Trinitarian  doctrines. 

If  it  were  necessary  to  go  further  into  this  case  for  the  purpose  of 
showing  what  were  the  opinions  of  the  Presbyterians  at  that  time, 
I  might  refer  to  the  Act  of  Toleration.  It  is  well  known  that  the 
Dissenters  were  consulted  in  framing  that  Act,  and  that  they  were 
satisfied  generally  with  its  provisions.  But  we  find  in  the  17th 
section  that  no  person  is  allowed  to  preach,  or  is  relieved  from  the 
penalties  of  former  Acts  of  Parliament  in  preaching,  unless  he  sub- 
scribes the  Articles  of  the  Church  of  England,  with  the  exception  of 
the  84th,  85th,  86th,  and  part  of  the  20th,  which  do  not  relate  to 
doctrinal  matters,  but  relate  merely  to  church  government  and 
matters  of  that  description. 

The  whole  of  this  evidence  leads  me  to  the  conclusion,  about 
which  I  think  no  reasonable  doubt  can  be  entertained,  that  the 
great  body  of  the  Presbyterians  as  well  as  the  Independents  of  that 
day, — the  commencement  of  the  18th  century, — believed  in  the 
doctrine  of  the  Trinity  and  in  the  doctrine  of  original  sin,  which  is 
contained  in  the  Articles  of  the  Church  of  England  and  other 
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SnoBB  documents  to  which  I  have  referred.  Was  Lady  Hewley,  then,  an 
wii^soN.  exception  to  this  general  rule,  as  to  belief  with  reference  to  the 
doctrine  of  the  Trinity  and  with  respect  to  the  doctrine  of  original 
sin  ?  It  appears  to  me,  when  we  have  established  that  she  herself 
was  a  Presbyterian,  and  that  the  general  doctrines  of  Presby- 
terianism  were  such  as  I  have  stated,  that  it  is  incumbent  upon 
those,  who  contend  that  she  was  an  exception  to  the  general  belief, 
to  give  evidence  for  the  purpose  of  establishing  that  fact ;  that  the 
burden  of  proof  is  upon  those  who  make  that  assertion  or  that 
suggestion.  But,  waiving  this,  what  are  the  probabilities  of  the 
case  ?  It  is  well  known  that  the  principles  of  Unitarianism  were  at 
first  very  coldly  received,  and  were  listened  to  with  aversion,  and 
even  with  disgust,  more  particularly  among  the  laity.  Lady 
Hewley,  at  the  time  to  which  I  am  referring,  was  a  person 
[  *394  ]  advanced  in  life.  Is  it  ^probable,  then,  that  she  should  have 
adopted  these  opinions,  and  upon  points  which,  in  one  of  the 
documents  before  me,  are  stated,  I  think  by  Mr.  Eenrick,  to  have 
been  considered  by  all  churches  essential  ? 

There  is  another  consideration  that  presents  itself,  arising  out  of 
the  situation  and  character  of  Lady  Hewley.  She  had  attracted 
much  attention.  She  was  a  person  of  great  piety,  of  a  certain  rank, 
of  great  and  unbounded  charity.  It  must  have  been  known,  it 
would  indeed  have  become  a  matter  of  notoriety,  if  she  had  enter- 
tained these  opinions.  It  must  have  come  down  to  us  as  a  matter  of 
history,  had  she  entertained  Unitarian  opinions,  in  the  same  manner 
as  in  the  case  of  Firmin,  a  person  who  resembled  her  in  the  charit- 
ableness of  his  disposition  and  character.  But  it  is  not  necessary 
to  rely  upon  probabihties  in  this  case.  We  have  direct  evidence  of 
the  fact.  The  witnesses  who  have  been  so  often  referred  to,  declare 
that  she  was  a  believer  in  the  Trinitarian  doctrines ;  and  upon  this 
point  also  there  has  been  no  contradictory  evidence  whatever. 

If  we  advert  to  the  evidence  of  Mr.  Wellbeloved  and  others  of 
the  defendants ;  what  is  it  that  they  say  to  this  point  ?  They  do 
not  deny  that  she  entertained  Trinitarian  opinions,  that  she  was  a 
Trinitarian  in  her  belief.  On  the  contrary,  they  say  that  they  have 
heard  and  believe  that  very  many  of  the  Presbyterians  at  that 
period  were  Trinitarians,  but,  save  for  the  probabiUty  arising  from 
such  circumstances,  they  cannot  say  whether  she  in  her  religious 
belief  was  a  Trinitarian.  They  admit,  therefore,  the  probability  of 
her  having  been  a  Trinitarian  ;  which  is  substantially  to  the  same 
effect,  though  not  so  strong  in  the  expression,  as  what  Mr.  Wellbe- 
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loved  is  reported  to  have  stated  apon  this  subject  to  the  Charity       Shobk 
Commissioners.  For  in  their  report  they  say,  that  Mr.  Wellbeloved     Wilson. 
conclades  from  Lady  Hewley's  attendance  at  the  chapel  daring  Dr. 
Coiton's  time,  and  from  the  general  state  of  religious  opinions  at 
that  period,  that  she  did  not  entertain  what  are  commonly  called 
Unitarian  sentiments. 

But  the  evidence  as  to  this  important  part  of  the  case  does  not 
rest  here.  Dr.  Colton  is  admitted  to  have  been  a  Trinitarian  ;  no 
doubt  is  entertained  upon  that  point.  He  must  have  been  a  Trini- 
tarian, because,  as  he  was  the  preacher  *at  St.  Saviour*s  Gate  Chapel,  [  *395  ] 
he  must  have  subscribed  the  Articles,  agreeably  to  the  17th  section 
of  the  Toleration  Act ;  and  we  are  not  to  presume  that  he  would  have 
subscribed  those  Articles  fraudulently,  particularly  a  man  of  his 
character,  his  learning,  and  his  piety.  Dr.  Colton,  therefore,  was  a 
Trinitarian ;  he  was  the  preacher  at  Lady  Hewley's  chapel ;  he  was 
her  adviser  in  religious  matters ;  he  was  the  executor  to  her  will ; 
he  preached  her  funeral  sermon ;  and  in  that  sermon  there  is  the 
strongest  evidence  of  the  double  fact  of  Dr.  Colton  himself  being  a 
Trinitarian,  and  of  Lady  Hewley,  with  whose  sentiments  he  was 
intimate,  entertaining  the  same  opinions.  Never,  therefore,  was 
there  a  stronger  body  of  evidence  leading  to  any  conclusion  than 
this,  to  show  that  Lady  Hewley  did  not  entertain  Unitarian  opinions. 

But  1  do  not  stop  here.  There  is  that  document  which  has  been 
adverted  to  by  the  learned  Judge,  namely,  Bowles'  Catechism. 
Passing  over  the  question  relating  to  the  Trinity, — although  the 
witnesses  who  are  conversant  with  the  subject  state  that  Bowles' 
Catechism  is  to  be  taken  as  a  Trinitarian  catechism, — this  at  least 
is  clear,  that  the  doctrine  of  original  sin  is  expressed  in  that 
catechism  in  the  most  clear  and  distinct  terms.  I  agree  entirely 
with  what  the  learned  Judge  has  stated,  that,  when  Lady  Hewley 
requires  as  a  qualification  for  those  persons  who  are  to  be  admitted 
into  the  almshouse,  that  they  should  be  able  to  repeat  by  heart 
Bowles'  Catechism,  she  must  be  taken  to  have  assented  to  the 
doctrines  contained  in  it.  If  so,  the  evidence  is  clear  that  as  to 
one  material  point  she  was  a  believer,  viz.  in  the  doctrine  of 
original  sin.  And  if  we  may  rely  on  the  testimony  of  those  witnesses 
who  have  been  examined,  that  this  is  a  Trinitarian  catechism,  then 
that  also  establishes  the  fact  of  her  being  a  believer  in  the  doctrine 
of  the  Trinity. 

I  have  thus  endeavoured  to  show  that  Lady  Hewley  was  a 
Presbyterian,  and  also  to  show  what  were  the  general  doctrines  of 
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Shobe       the  Presbyterians  at  that  time.      And  the  result  of  the  farther 
Wilson.      inquiry  has  been  to  satisfy  my  own  mind  that  Lady  Hewley  was 
not  an  exception  to  the  general  rule  of  belief  of  that  class  of 
Dissenters  to  which  she  belonged,  but  that  she  herself  also  was  a 
Trinitarian,  and  a  believer  in  the  doctrine  of  original  sin. 
[  396  ]  That  being  the  case,  then,  we  are  prepared  for  the  more  satis- 

factory consideration  of  the  next  point;  what  did  she  mean  by 
"godly  preachers  of  Christ's  holy  Gospel?"  What  were  the 
doctrines  the  preaching  of  which  she  meant  to  promote  and 
encourage  ?  Is  it  possible  to  come  to  the  conclusion,  according  to 
any  ordinary  rules  of  reasoning,  that  she  intended  to  found  a 
charity  and  bestow  her  property  for  the  purpose  of  preaching 
doctrines  directly  at  variance  with  her  own  ?  And  this  not  as  to 
subordinate  and  trifling  and  formal  matters,  but  with  respect  to 
points  that  have  always  been  considered  by  every  church  as 
essential;  which  she  herself  must  have  considered  as  essential. 
When  I  say  points  which  have  been  always  considered  as  essential, 
I  am  not  using  my  own  expressions ;  these  are  the  expressions  of 
a  very  learned  person,  Mr.  Eenrick,  one  of  the  defendants.  In  the 
sermon  lying  before  me,  he  says,  "  If  others  have  established  a 
distinction  between  those  essential  articles  of  faith,  which  cannot 
be  rejected  without  perdition,  and  the  non-essentials  on  which  men 
may  safely  differ,  we  at  least  gain  little  by  the  relaxation ;  for  I 
know  of  no  church  which  does  not  regard  as  essential  those  very 
articles  which  our  name  implies  that  we  reject." 

Can  we  believe,  then,  I  repeat  it,  that  this  pious  lady  would  have 
given  her  funds  for  the  purpose  of  promoting  and  encouraging  the 
preaching  of  doctrines  directly  at  variance  with  those  opinions 
which  she  entertained  upon  points  which  have  been  universally 
considered  as  essential  in  matters  of  religious  belief  ?  At  least  it 
would  require  some  fact  or  some  argument  to  justify  us  in  coming 
to  such  a  conclusion.  All  the  presumptions  and  probabilities  are 
the  other  way ;  and  as  a  question  of  fact,  I  feel  myself  obliged  to 
come  to  this  conclusion,  that  it  is  almost  impossible  to  suppose 
that  such  could  have  been  her  view  and  intention. 

But  another  argument  arises  out  of  the  Act  of  Parliament  to 
which  the  learned  Judge  has  referred,  or  rather  out  of  the  Acts  of 
Parliament  of  that  period.  Those  preachers  who  denied  the  Deity 
of  Christ  were  exempted,  if  they  preached,  from  the  benefit  of  the 
Act  of  Toleration.  That  Act  was  passed  in  the  year  1688.  In 
1698,  ten  years  afterwards,  and  six  years  before  the  date  of  the  first 
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of  these  deeds,  the  Act  ^against  blasphemy  was  passed,  in  which       Shore 
those  persons  who  denied  that  any  one  of  the  three  persons  in  the     wilson. 
Trinity  was  God,  were  subject  to  the  severest  penalties.     Those       [  *397  ] 
were  called  impious  and  blasphemous  doctrines ;   to  teach  them 
was  called  a  detestable  crime.    I  am  not  justifying  the  law ;  I  am 
making  no  comment  upon  it ;  1  am  stating  only  what  the  law  at 
that  time  was.    Those  persons  who  by  preaching  denied  the  doctrine 
of  the  Trinity, — I  think  the  word  is  "  teaching," — who  either  in 
writing,  in  teaching,  or  advised  speaking,  shall  maintain  those 
doctrines,  are  subject  to  the  penalties  of  the  Act  to  which  I  have 
referred.    It  was  contrary  to  law,  therefore,  at  that  time,  to  preach 
those  doctrines.    To  give  money  for  the  purpose  of  encouraging  and 
promoting  the  preaching  of  them,  would  also  in  itself  be  illegal. 

What  are  the  rules  by  which  the  conduct  and  the  language  of 
persons  are  to  be  interpreted  ?  The  rule  is  this,  and  it  is  a  fair 
and  proper  rule,  that  where  a  construction,  consistent  with  lawful 
conduct  and  lawful  intention  can  be  placed  upon  the  words  and 
acts  of  parties,  you  are  to  do  so,  and  not  unnecessarily  to  put  upon 
these  words  and  acts  a  construction  directly  at  variance  with  what 
the  law  prohibits  or  enjoins.  1  cannot  therefore  bring  myself 
to  the  conclusion,  that  Lady  Hewley  intended  to  promote  and 
encourage  the  preaching  of  doctrines  contrary  to  law,  that  she 
intended  herself  to  violate  the  law.  It  would  be  contrary  to  every 
rale  of  fair  construction  and  legal  presumption  so  to  decide. 

It  was  argued,  however,  at  the  Bar,  that  this  law  was  now 
repealed ;  and  it  was  supposed  that  the  repeal  of  the  law  would 
make  an  alteration  in  the  consideration  of  the  case.  It  does  not 
appear  to  me  in  the  slightest  degree  to  affect  the  question ; 
which  is,  what  was  Lady  Hewley's  intention  at  the  time  ?  What, 
at  the  time  when  she  executed  this  deed,  she  intended?  Who 
were  the  persons  whom  she  meant  to  include  in  it  ?  What  were 
the  doctrines  of  which  she  intended  to  encourage  and  promote 
the  preaching  ?  It  makes  no  alteration  in  this  respect ;  it  makes 
no  change  as  to  her  intention  at  the  time,  that,  a  century  after, 
the  law  has  been  changed,  and  that  is  considered  as  innocent, 
which  at  that  period  was  illegal. 

On  these  two  grounds  then,  each  of  which  appears  to  me  *con-      [  *»98  ] 
elusive ;  first,  that  I  cannot  presume  that  this  pious  lady  intended 
that  her  estates  should  be  employed  to  encourage  and  promote 
the  preaching  of  doctrines  directly  at  variance  with  what  she  must 
have  considered  as  essential  to  Christianity ;  and,  secondly,  that 


14  1842.    H.  L.    9  CL.  &  FIN.  398—899.  [r.r. 

Shorb  she  could  not  intend  to  violate  the  law ;  on  those  two  grounds  I 
Wilson.  '^^^  myself,  as  a  conclusion  of  fact,  compelled  to  come  to  this 
determination,  that  she  did  not  intend,  under  the  description  of 
"  godly  preachers,"  to  include  those  persons  who  impugned  the 
doctrine  of  the  Trinity ;  that  she  did  not  intend  to  promote  and 
encourage  the  preaching  of  those  doctrines.  With  respect  to  the 
law,  and  her  respect  for  its  authority,  we  find  some  evidence  of  it 
in  the  deed  of  1707 ;  for  she  says,  that  if  by  any  lawful  authority 
the 'objects  of  her  bounty,  in  that  deed,  cannot  be  carried  into 
effect,  then  she  directs  her  trustees  to  make  a  different  application 
of  the  funds. 

It  has  been  said — and  the  learned  Judge  has  adverted  to  it — 
that  the  religious  opinions  of  that  day  were  liberal  and  compre- 
hensive, and  that  in  particular  Lady  Hewley  entertained  large 
and  liberal  views  upon  subjects  of  religion.  This,  however,  rests 
on  general  statement,  of  which  there  is  no  satisfactory  evidence, 
and  from  which  I  can  come  to  no  precise  or  satisfactory  conclusion. 
I  am  bound,  therefore,  for  these  reasons — ^having  first  established 
to  my  satisfaction  that  she  was,  in  her  religious  opinions  and 
belief,  a  Trinitarian — to  come  to  the  conclusion  that  she  never 
intended  that  her  bounty  should  be  applied  for  the  purpose  of 
promoting  or  encouraging  the  preaching  of  Unitarian  doctrines. 
This  is  the  conclusion  of  fact  to  which  I  have  come ;  and  I  have 
the  more  satisfaction  in  this  result,  because  I  came  to  it  without 
at  all  knowing  what  were  the  opinions  of  my  two  learned  friends, 
and  without  having  had  any  communication  with  them  upon  the 
subject.  I  formed  my  opinion  upon  a  careful  consideration  of 
the  case,  thus  agreeing,  not  only  in  the  conclusions,  but  in  the 
grounds  and  principles  upon  which  the  learned  Judges  have  come 
to  them. 

The  question  then  that  remains  for  consideration  is  this, — By 
whom  have  these  funds  been  administered,  and  in  what  way  have 
they  been  administered  ?  The  trustees  are,  with  one  or  two  excep- 
[  •399  ]  tions,  proved  to  be  Unitarians ;  Mr.  Palmes  *is  a  member  of  the 
Church  of  England ;  Mr.  Heywood  was  not  proved  to  be  a 
Unitarian;  with  respect  to  the  rest,  as  I  understand  and  read 
the  evidence,  they  entertain  Unitarian  opinions.  What  are  these 
opinions  ?  What,  in  their  answers,  do  Mr.  Wellbeloved  and  others 
of  the  defendants  state  to  be  Unitarian  opinions?  They  state 
that  they  believe  it  to  be  true  that  the  class  of  Christians  styled 
Unitarians  do  reject,  as  unscriptural,  the  doctrine  that  Jesus  Christ 
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is  really  and  truly  God,  and  as  such  a  proper  object  of  divine  Shore 
worship.  They  believe  it  to  be  trne  that  the  class  of  Christians  wilaon. 
styled  Unitarians  do,  many  of  them,  reject,  as  unscriptural,  the 
doctrine  of  original  sin ;  or,  that  a  man  is  born  in  such  a  state  that 
if  he  were  to  die  in  the  condition  in  which  he  was  born  and  bred, 
he  would  perish  everlastingly.  These  are  the  doctrines  stated  in  the 
answers  of  Mr.  Wellbeloved  and  several  of  the  other  d^endants, 
as  being  the  peculiar  doctrines  of  the  Unitarians. 

An  observation  was  made  on  the  conduct  of  Mr.  Wellbeloved 
with  respect  to  his  answers,  stating  that  they  were  reluctantly 
extorted,  obtained  with  difficulty.  I  think  I  owe  it  to  Mr.  Well- 
beloved and  to  the  other  defendants  to  observe,  that  from  the 
nature  and  the  delicacy  of  the  subject,  they  were  justified  in  using 
much  caution ;  and  if  we  can  fairly  refer  the  conduct  of  men  to 
proper  motives,  we  are  not  justified  in  ascribing  it  to  such  as  are 
improper.  Mr.  Wellbeloved  may  have  considered  that  the  questions 
were  not,  in  the  first  instance,  put  in  such  a  way  as  to  lead  properly 
to  these  answers ;  and  he  may  have  thought  it  his  duty  to  exercise 
great  caution  on  such  a  subject.  But  leaving  this,  besides  the 
answers,  we  have  from  the  mouth  of  Mr.  Wellbeloved,  and  we  also 
have  from  Mr.  Kenrick,  clear  and  distinct  statements  of  what  the 
opinions  of  the  Unitarians  are  upon  the  points  in  question.  I  refer 
to  a  document  which  is  in  evidence,  a  sermon  preached  by  Mr. 
Wellbeloved  at  Hull,  in  which  he  states  his  opinions  in  these 
terms:  "With  the  doctrines  concerning  the  deity  of  Christ,  we 
also  reject,  as  equally  unscriptural,  those  which  other  Christian 
sects  hold  to  be  of  such  vital  importance,  relating  to  his  office,  and 
the  design  and  consequences  of  his  death.  We  see  nothing  in  the 
pages  either  of  the  Old  or  New  Testament  to  justify  the  doctrines 
which  are  generally  *deemed  orthodox,  relating  to  original  sin  :  "  [  *400  ] 
so  that  he  there  states  that  they  reject  the  doctrine  concerning  the 
deity  of  Christ,  and  this  also  relating  to  original  sin.  In  another 
part  of  the  same  sermon  he  says, "  But  it  will  be  said  that  we  deny 
his  deity,"  that  is  the  deity  of  Christ ;  "  We  refuse  to  acknowledge 
him  as  the  second  person  of  the  Godhead ;  we  do  not  allow  him  to 
be  one  God  with  the  Father,  co-eternal  and  co-equal,  or  even  God 
of  God."  "  We  confess,"  he  says,  "  the  Man  Christ  Jesus,  but 
deny  him  as  that  incarnate,  suffering  and  dying  God,  which  he  is 
believed  to  have  been  by  all  others  who  bear  his  name.  True,  we 
do  deny  the  Jesus  of  the  Athanasian  and  the  Nicene  Creeds,  of 
the  Liturgy  and  the  Articles  of  the  Established  Church,  of  the 
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Shore  confessions  of  faith  adopted  by  almost  all  the  churches  of  Ghristen- 
WiLsoN.  ^^^  - "  Nothing  can  be  more  clear  and  distinct  than  these  statements, 
not  only  as  to  his  own  opinions,  but  as  to  the  opinions  of  those  who 
think  with  him,  and  who  come  under  the  class  and  denomination 
of  Unitarians.  Now  as  to  Mr.  Eenrick,  another  of  the  defendants 
upon  this  record,  a  gentleman  of  talent  and  learning ;  he  says, 
"  We  are  convinced  that  no  doctrines  can  ultimately  prevail  among 
a  people  allowed  to  think  and  examine  for  themselves,  which,  like 
transubstantiation,  involve  a  sensible  absurdity,  or,  like  the  Trinity, 
a  metaphysical  contradiction."  ''The  surrender  of  their  under- 
standings," he  says,  "  is  a  price  which  men  will  not  long  consent  to 
pay  for  the  belief  of  any  system  of  theology."  Such  are  the  doc- 
trines stated  by  two  of  the  defendants  as  the  doctrines  of  the 
Unitarians.  I  consider,  then,  the  great  body  of  trustees  and  sub- 
trustees  are  disbelievers  in  the  divinity,  or  to  use  the  term  of  the 
Unitarians,  the  "  deity  of  Christ,"  and  disbelievers  in  the  doctrine 
of  original  sin. 

The  next  question  is,  how  and  for  what  purposes  have  the  funds 
of  this  charity  been  applied  by  these  trustees  ?  In  what  manner 
have  they  discharged  the  important  duty  that  was  entrusted  to 
them  ?  If  we  are  correct  in  the  conclusion  we  have  come  to,  as  to 
the  intention  of  Lady  Hewley,  the  funds  have  been  misapplied  for 
a  long  series  of  years,  and  to  a  very  great  extent.  This  alone  might 
be  a  sufficient  ground  for  removing  the  trustees.  But  it  has  been 
said  that  this  was  unintentional  upon  their  part,  that  it  was  an 

[  *40i  ]  error  of  judgment,  *that  they  put  fairly  and  bond  fide  a  construction 
upon  the  instruments  that  would  have  justified  their  acts.  But 
looking  at  the  evidence  in  this  case,  I  am  compelled  to  come  to  a 
different  conclusion,  and  to  say — though  I  do  not  wish  to  enter  into 
detail  upon  the  subject,  because  I  am  desirous  as  far  as  possible  to 
abstain  from  everything  that  is  personal  on  this  occasion — I  am 
compelled  to  say,  using  the  most  gentle  terms,  that  there  has  been 
in  my  judgment  a  strong  and  undue  leaning  in  the  administration 
of  the  funds  towards  the  Unitarian  doctrines  and  Unitarian  pur- 
poses. I  shall  not  go  through  the  evidence  with  respect  to  this 
part  of  the  case,  but  shall  content  myself  in  referring  only  by  way 
of  example  to  two  points.  First ;  How  has  it  happened  that  almost 
all  the  trustees  are  Unitarians  ?  That  the  vacancies  have  been  so 
filled  up  as  to  make  the  whole  body  substantially  Unitarian ;  as  to 
place  the  entire  control  of  these  estates  and  funds,  and  the  manage- 
ment of  the  whole  charity,  in  the  hands  of  Unitarian  trustees, 
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persons  entertaining  Unitarian  opinions  ?  Secondly ;  in  illustration  Shoke 
of  what  I  have  stated,  almost  all  the  exhibitions,  of  late  years,  have  Wilson. 
been  given  to  persons  educated  at  Manchester  College.  Upon  a 
careful  exammation  of  the  evidence,  I  must  consider,  that  so  far  as 
relates  to  the  education  for  the  ministry,  Manchester  College  is  sub- 
stantially an  Unitarian  establishment.  I  refer  to  the  evidence, 
among  others,  of  Mr.  Manning  Walker^  who  was  himself  educated 
as  an  Unitarian^  and  was  a  member  of  that  college.  It  appears  to 
me  strong  and  decisive  upon  this  point.  If  I  required  further  con- 
firmation, I  might  refer  to  Mr.  Wellbeloved's  circular  letter,  in 
which  he  calls  upon  the  Unitarian  Dissenters  to  subscribe  to  the 
support  of  that  establishment,  for  the  purpose  of  maintaining  a 
succession  of  well-educated  ministers  in  their  class  of  Dissenters ; 
obviously  meaning — indeed  the  fact  is  proved  by  the  evidence— 
those  of  Unitarian  opinions. 

These  circumstances  with  others  lead  me,  therefore,  to  the 
conclusion  not  merely  that  these  parties  have  misapplied  the 
funds,  but  that,  in  the  exercise  of  their  trust,  they  have  mani* 
fested  a  strong  and  undue  leaning  in  favour  of  persons  of  their 
own  persuasion.  I  think  then,  looking  at  these  oircumstancesi 
and  considering  the  extensive  and  continued  misapplication  of  the 
funds  which  has  taken  place,  and  adverting  also  to  the  *considera-  [  *402  ] 
tion  of  the  danger  of  future  abuse  if  persons  maintaining  one 
particular  class  of  opinions  are  to  be  entrusted  with  the  manage* 
ment  and  entire  control  of  funds  which  are  to  be  applied  for  the 
benefit  of  persons  maintaining  other  opinions,  that  I  am  bound  to 
come  to  the  conclusion  that  the  Yice-Chancellob  was  correct  in 
removing  the  trustees.  After  what  I  have  already  stated,  it  follows 
that  I  think  he  was  correct  in  the  declaration  that  he  has  made* 
And  the  result,  therefore,  of  my  judgment  is  this, — Feeling 
myself  confirmed  in  the  principles  of  it  by  the  learned  Judges 
near  me,  and  coming  to  the  further  conclusions  which  I  have 
stated,  founded  upon  these  principles,  I  think  that  the  judgment 
of  the  Yicb-Chancbllob  should  be  affirmed.  It  is  not  a  case 
for  costs. 


An  order  was  accordingly  made,  affirming  the  Vice-Chancellor's 
decree,  and  referring  it  to  the  Master  to  tax  the  relators  their 
costs  of  the  appeal ;  the  same  to  be  paid  out  of  the  charity 
funds. 
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Shobe  From  the  said  decree  and  order  the  trustees  appealed  to  this 


r. 


Wilson.      House,  and  the  appeal  came  to  be  *heard  in  May,  1839,  in  presence 
[  ^403  ]      Qf  jjjjQ  learned  Judges.    *     «     * 

The  Attorney-General  {Sir  J,  Campbell)  [and  the  Solkitor-General, 
for  the  appellants,  contended  at  great  length  that  the  evidence  as 
to  the  private  religious  opinions  of  Lady  Hewley  was  inadmissible ; 
that  the  exclusion  of  Unitarians  from  the  benefit  of  the  trust  was 
a  question  depending  only  upon  the  construction  of  the  deeds,  and 
that  the  benefit  of  the  charities  extended  to  all  Protestant  Dissent- 
ing Preachers  and  congregations  for  the  time  being  tolerated  by 
law,  and  that  Unitarian  teaching  having  ceased  to  be  illegal  since 
the  Toleration  Act  in  1818  (53  Geo.  lU.  c.  160),  they  became  entitled 
to  participate  in  the  benefits  of  the  charities.] 

[  475  ]  Mr.  Knight  Bruce  and  Mr.  Kindersley,  for  the  respondents  (i) : 

[  476  ]  *    *     There  may  be  various  shades  of  doctrinal  difference  between 

classes  of  Unitarians,  but  there  is  one  cardinal  point  upon  which 
all  agree,  and  without  which  Unitarianism  cannot  subsist — the 
denial  of  the  Godhead  of  our  Saviour.  A  man  who  does  not  deny 
the  Godhead  of  our  Saviour  is  not  a  Unitarian ;  a  man  who  does 
is  a  Unitarian,  whatever  difference  of  opinion  between  him  and 
others  there  may  be  on  original  sin,  the  atonement,  and  minor 

[  478  ]  points.  *  *  Both  parties  agreed  that  Protestant  Dissenters  from 
the  Church  of  England  were  alone  intended  to  be  objects  of  the 
charity,  and  the  question  was  whether  Unitarians  came  within  that 
description.  There  was  no  third  party  representing  any  third 
interest.  The  Attorney-General  might,  if  he  thought  proper,  have 
directed  any  other  parties  to  be  represented  by  counsel,  but  he  did 
not  do  so. 

[With  regard  to  the  question  of  the  admission  of  extrinsic  evidence 
as  to  the  religious  belief  of  Lady  Hewley,  and  as  to  the  meaning 
of  the  expressions  employed  in  the  deeds  of  trust,  they  contended 
that :] 

[  487  ]  No  Judge  can  interpret  the  word  "  godly,"  used  in  those  deeds  by 

Lady  Hewley,  until  he  knows  who  and  what  she  was.  It  is  a 
relative  term ;  that  which  is  godly  in  one  sense,  is  ungodly  in 
another;  that  which  is  godly  to  Unitarians  may  be  ungodly  to 
Trinitarians :  it  is  a  term  that  includes  an  unavoidable  reference  to 

(1)  Mr,  Romilly  also  appeared  for  the  respondents:  Mr.  Booth  was  with 
the  counsel  for  the  appeUants. 
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the  person  who  uses  it ;  to  his  opinions  and  modes  of  thinking,  as       Shobb 
testified  by  his  habits  of  acting ;  and  it  is,  therefore,  a  term  the     wii^ok. 
construction  of  which  is  impossible  without  knowledge  of  those 
habits.    There  is  the  further  circumstance  to  be  considered,  that 
the  word  may  have  a  far  different  meaning  in  1704  from  its 
meaning  at  the  present  time.     *    *    * 

We  now  come  to  the  main  and  really  important  part  of  the  case ;        [  ^88  ] 
the  establishment  of  the  position  which  we  have  hitherto  assumed  to 
be  true,  namely,  that  persons  who  deny  the  Godhead  of  our  Saviour 
Jesus  Christ  are  not  fit  objects  of  Lady  Hewley's  charities.    *    *    * 

(Long  quotations  were  then  made  from  the  published  works  of  [  493  l 
Drs.  Galamy,  Waterland,  Pearson,  Manton,  Williams,  Bates,  Owen, 
and  Sherlock ;  of  Baxter,  Gorbett,  Lobb,  Matthew  Henry,  Watson, 
James  Owen,  and  Nathaniel  Taylor,  marking  their  opinions  that  a 
belief  in  the  Trinity  is  a  fundamental  doctrine  of  the  Christian 
religion,  and  that  disbelievers  in  it  are  not  Christians.  The 
preamble  and  general  language  of  several  Acts  of  Parliament, 
particularly  the  Blasphemy  Act  (9  &  10  Will.  III.  c.  82),  were  also 
referred  to,  as  ^proving  the  sense  of  the  Legislature  that  a  denial  of  [  *^94  ] 
the  Trinity  was  contrary  to  Christianity ;  and  passages  were  read 
from  the  works  of  the  before-named  and  other  theological  writers, 
to  show  that  deniers  of  it  were  not  formerly  included  among 
Dissenters  or  Protestants.) 

•  *  There  can  be  no  doubt,  upon  the  evidence  which  is  not  [  -^97  ] 
objected  to  in  this  case,  that  Lady  Hewley,  and  the  persons  with 
whom  she  associated  in  religious  worship,  were  strict  Trinitarians  ; 
that  she  held  anti-Trinitarians  in  abhorrence ;  and  that  they  could 
not,  according  to  her  intention  or  by  law,  be  the  objects  of  a  charity 
for  the  benefit  of  **  godly  preachers  of  Christ's  holy  Gospel." 

The  Attorney-General  replied. 

Th£  Lord  Chancbllob  [Lobd  Lyndhubst]  : 

My  Lords,  it  now  remains  for  your  Lordships  to  consider  in  what 
form  it  may  be  most  convenient  to  submit  to  the  consideration  of 
the  learned  Judges  the  questions  which  arise  in  this  very  important 
case.  Your  Lordships  will  be  anxious  *to  exhaust  the  subject,  so  1^  *^^^  3 
far  as  it  is  capable  of  being  exhausted,  in  the  questions  which  are 
now  to  be  referred  for  the  opinions  of  the  learned  Judges.  With 
that  view,  I  submit  to  your  Lordships  several  questions  which,  it 
appears  to  me,  will  go  as  far  as  the  nature  of  the  case  will  enable 

2—2 


20  1842.    H.  L.    9  CL.  &  FIN.  498—499.  [b.b. 

8H0BE  your  Lordships  to  go,  in  patting  those  points  upon  which  alone  you 
Wilson.  will  require  the  opinion  of  the  learned  Judges ;  there  being  some 
points  in  the  case  which  are  not  properly  points  of  law,  which  there- 
fore must  be  necessarily  reserved  for  your  Lordships  to  consider ; 
being  questions  which  arise  with  respect  to  the  administration  of 
the  charity,  in  the  event  of  the  questions  being  answered  in  a 
particular  way. 

The  questions  I  submit  for  the  consideration  of  the  learned 
Judges,  are, — 

1st.  Whether  the  extrinsic  evidence  adduced  in  this  cause,  or 
what  part  of  it,  is  admissible  for  the  purpose  of  determining  who 
are  entitled,  under  the  terms  "godly  preachers  of  Christ's  holy 
Gospel,"  "godly  persons,"  and  the  other  descriptions  contained  in 
the  deeds  of  1704  and  1707,  to  the  benefit  of  Lady  Hewley's  bounty  ? 

2ndly.  If  such  evidence  be  admissible,  what  description  of 
ministers,  congregations,  and  poor  persons,  are  proper  objects  of 
the  trusts  of  those  deeds  respectively? 

Srdly.  Whether,  in  putting  a  construction  upon  the  deed  of  1704, 
any  and  which  of  the  provisions  of  the  deed  of  1707  may  be 
referred  to? 

4thly.  Whether,  upon  the  true  construction  of  the  deed  of  1704, 
ministers  or  preachers  of  what  is  commonly  called  Unitarian  belief 
and  doctrine,  and  their  widows  and  members  of  their  congregations, 
[  *499  ]  and  persons  of  what  are  commonly  called  Unitarian  belief  *and 
doctrine,  are  excluded  from  being  objects  of  the  charities  of  that 
deed? 

5thly.  The  same  question  as  to  the  deed  of  1707  ? 

And,  6thly.  Whether  such  ministers,  preachers,  widows,  and 
persons,  are,  in  the  present  state  of  the  law,  incapable  of  partaking 
of  such  charities,  or  any  and  which  of  them  ? 

Lord  Bbougham: 

I  entirely  agree  with  my  noble  and  learned  friend,  that  these 
questions  are  proper  questions  to  be  submitted  to  the  consideration 
of  the  learned  Judges,  and  that  they  exhaust  the  subject,  without 
touching  upon  the  matters  which  are  of  equitable  consideration 
and  ought  not  to  be  put  to  the  learned  Judges. 

Lord  Lyndhuhst  : 

The  learned  Judges  will  take  time  to  consider  what  answer  they 
shall  give  to  the  questions. 


VOL.  Lvn.]     1842.    H.  L.    9  CL.  <fe  FIN.  499—546.  21 

The  Judges  attended  this  day  to  deliver  their  opinions,  [the  effect  Shobe 

of  which  is  shortly  stated  in  the  judgment  of  Lord  Cottbnham,  who  wilson. 

refers  specifically  to  part  of  Mr.  Baron  Gurnby's  opinion,  from  ^fay\o. 
which  the  following  passages  are  here  reprinted  :] 

GURNBY,  B. :  [  f>*o  ] 

In  answering  the  questions  propounded  by  your  Lordships,  I  will 
take  together  the  first  and  second.  In  carrying  into  execution 
a  trust  of  this  description  (contained  in  those  questions),  the  first 
object  must  be  to  ascertain  the  intention  of  the  founder.  If  the 
founder  has  expressed  his  or  her  intention  in  clear  and  unambiguous 
language  there  is  no  necessity  for  resorting  to  extrinsic  evidence ; 
but  if  the  language  has,  by  lapse  of  time  and  change  of  circum- 
stances, become  obscure,  I  think  that  extrinsic  evidence  may  be 
resorted  to. 

Although  the  term  **  godly "  is  too  plain  to  be  misunderstood, 
for  we  have  only  to  have  recourse  to  our  Bible  and  our  Prayer 
Book  to  show  in  what  sense  it  is  used,  yet  the  phraseology 
employed  in  describing  the  first  and  principal  object  of  the 
founder's  bounty,  "poor  and  godly  preachers  of  Christ's  holy 
Gospel,"  appears  to  me  not  to  be  at  the  present  time  in  that 
general  use  which  enables  the  reader  of  the  deed  to  ascertain  with 
precision  the  sense  and  meaning  of  the  founder  (except  as  it  may  be 
collected  from  the  state  of  the  law  at  that  time,  which  is  another 
consideration).  If  the  founder  was  connected  with  a  religious 
party,  by  which  this  phraseology  was  employed  in  a  certain  sense, 
I  think  that  it  is  admissible  to  inquire  what  was  that  party,  and  in 
what  sense  they  used  this  phraseology ;  and  if  it  can  be  ascer- 
tained in  what  particular  sense  the  term  "  godly  preachers  of 
Christ's  holy  Gospel"  was  used,  that  may  assist  in  ascertaining 
the  meaning  of  the  term  ''  godly  "  in  other  parts  of  the  deeds. 

There  are  parts  of  these  deeds,  and  of  the  rules  and  *reguIations  [  *646  ] 
for  the  hospital,  from  which  I  think  it  may  be  inferred  that  Lady 
Hewley  was  not  a  member  of  the  Church  of  England,  and  that  she 
did  not  by  the  term  ''  godly  preachers  of  Christ's  holy  Gospel " 
intend  clergymen  of  the  Church  of  England  to  be  the  objects  of  her 
bounty.  The  term  '*  preachers "  is  not  one  which  is  applied  to 
clergymen  of  the  Church  of  England.  Another  provision  is  for  the 
preaching  of  Christ's  holy  Gospel  in  such  poor  places  as  the  trustees 
shall  think  fit.  The  provisions  for  the  almspeople ;  their  qualifica- 
tions to  be  nine  poor  widows  or  unmarried  persons  of  a  certain  age, 
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Bhobb  and  a  tenth  person,  vho  is  to  be  a  sober,  discreet,  and  pions  poor 
WIL80N.  person,  who  may  be  fit  to  pray  daily,  twice  a  day,  with  the  rest 
of  the  poor  in  the  almshouse,  if  such  a  man  can  conveniently  be 
found.  There  is  no  direction  for  any  form  of  prayer,  and  I  think 
it  must  be  understood  to  speak  of  extemporary  prayer.  The  alms- 
people  are  to  attend  some  Protestant  place  of  worship ;  and  they 
are  to  be  such  as  can  repeat  by  heart  the  Lord's  Prayer,  the  Greed, 
the  Commandments,  and  (not  the  Church  Catechism,  but)  the 
Catechism  of  Mr.  Edward  Bowles,  who  is  admitted,  in  the  answer 
of  Mr.  Wellbeloved,  to  have  been  a  person  of  note  in  his  day,  to 
have  resided  at  York,  and  with  whom  Lady  Hewley  in  the  early 
part  of  her  life  had  been  acquainted.  All  these  provisions  combined 
appear  to  me  to  indicate  a  foundation  not  for  ministers  and  members 
of  the  Church  of  England,  but  for  ministers  and  other  persons 
who  were  Protestant  Dissenters. 

Still  I  think  it  is  allowable  to  throw  further  light  upon  the 
intentions  of  the  founder,  if  that  can  be  done  by  evidence  respect- 
ing herself  and  the  particular  religious  party  with  which  she  was 
f  *547  J  connected,  and,  if  *the  phraseology  of  the  deed  was  that  which  was 
in  use  in  that  party,  to  ascertain  the  sense  in  which  it  was  used. 
We  do  not  require  any  evidence  to  inform  us  that  there  did  exist 
at  the  time  of  these  deeds  a  large  religious  party  denominated 
Protestant  Dissenters.  I  think  that  it  is  a  legitimate  inquiry 
whether  Lady  Hewley  belonged  to  that  party,  and  whether  this  was 
the  phraseology  of  that  party,  and  in  what  sense  it  was  used,  to 
what  description  of  persons  these  terms  were  applied. 

It  is  in  evidence,  and  it  is  uncontradicted,  that  the  terms  ''  godly 
ministers,'*  "godly  preachers,"  and  "godly  persons,"  were  in 
common  use  by  Protestant  Dissenters  of  that  time  as  applied  to 
their  ministers  and  preachers  and  members  who  were  considered 
to  be  devoted  to  religion ;  there  is  no  evidence  that  at  that  time 
this  phraseology  was  employed  to  designate  any  other  description 
of  persons;  there  is  further  evidence  that  Lady  Hewley  was  a 
Protestant  Dissenter,  and  I  think  that  she  must  be  considered  as 
sincerely  attached  to  the  party  of  which  she  was  a  member ;  that 
she  was  zealously  affected  to  religion  itself  is  evident.  Piety  and 
benevolence  pervade  the  whole  of  the  dispositions  of  her  deeds. 

I  think  that  it  is  further  allowable  to  show,  by  extrinsic  evidence, 
what  description  of  persons  could  not  have  been,  and  what  descrip- 
tion of  persons  must  have  been,  the  objects  of  Lady  Hewley's 
bounty;  and  here  it  is  difficult,  if  not  impossible,  to  distinguish 
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between  evidence  and  history ;  they  run  into  each  other,  and  they       Shobb 
both  concur.    We  learn  equally  from  the  evidence  and  from  history      Wilson, 
that  at  that  time  there  did  exist,  as  there  do  now,  three  denomi^ 
nations  of  Protestant  Dissenters,  Presbyterian,  Independent  (or 
Congregational),  and  Baptist ;  that  at  that  time  all  *the  three  were       [  *^^^  1 
partakers  of  one  common  faith  on  those  great  points  of  doctrine, 
which  theologians  have  generally  considered  as  fundamental  (for 
the  only  difiference  which  existed  was  that  of  infant  baptism),  and 
that  those  doctrines  which  were  so  generally  received  were  irrecon- 
oileable  with  the  faith  of  those  who  are  now  commonly  denominated 
Unitarians.     There  is  no  trace  in  the  evidence,  neither  is  there 
any  in  history  or  biography,  of  any  minister  or  preacher  of  any 
congregation  of  Protestant  Dissenters  in  England  who  professed 
a  belief  in  the  doctrines  of  Unitarianism  until  nearly,  if  not  quite, 
half  a  century  after  the  execution  of  these  deeds. 

In  the  argument  at  your  Lordships'  Bar  the  learned  counsel  took 
a  wide  range  of  theological  and  historical  discussion.  It  was 
contended  that  Lady  Hewley  being  of  the  denomination  called 
Presbyterian,  she  must  be  considered  as  averse  from  subscription 
to  a  test,  because  that  was  the  prevalent  opinion  among  Presby* 
terians  at  that  period.  If  that  was  so  respecting  the  denomination 
of  Presbyterians,  it  is  remarkable  that  it  is  the  only  point  in  which 
Lady  Hewley  appears  to  have  differed  from  them,  for  by  prescribing 
the  use  of  Bowles's  Catechism  she  manifested  her  opinion  of  the 
propriety  of  subscription  to  a  test,  for  it  is  trifling  to  imagine  that 
she  prescribed  the  use  of  it  as  an  exercise  of  memory  and  not  as  a 
declaration  of  faith.  It  was  further  contended,  that  she  could 
never  have  intended  to  have  benefited  the  members  of  the  sect  of 
Independents  by  her  bounty,  because  between  the  Independents 
and  the  Presbyterians  there  had  been  fierce  contentions  upon  the 
subject  of  church  government,  the  Presbyterians  having  held  with 
government  by  a  Presbytery,  and  the  Independents,  the  independ- 
ence of  every  separate  congregation  *of  which  their  body  was  [  *549  ] 
composed.  The  learned  counsel  who  used  this  argument  did 
not,  I  think,  advert  very  correctly  to  the  history  of  the  times, 
Between  the  time  of  those  differences  and  the  execution  of  these 
deeds,  half  a  century  had  elapsed,  which  teemed  with  important 
events.  The  contentions  upon  the  subject  of  church  government, 
which  divided  the  PrsBbyterians  and  Independents,  and  inflamed 
them  against  eaofa  other,  exipied  daring  the  latter  part  of  the  reign 
of  Charles  ijkb  First,  ai^d  during  the  time  of  the  Commonwealth, 
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shorr       Each  was  then  struggling  for  ascendancy.    After  the  passing  of  the 
Wilson.      Act  of  Uniformity,  when  the  Presbyterians  had  failed  in  obtaining 
a  comprehension    with  the  Church  of  England,   and  when  all 
Protestant  Dissenters  had  failed  in  obtaining  toleration,  they  were 
all  made  subject  to  the  same  severe  laws ;  they  became  all  sufferers 
in  the  same  cause ;  many  of  them  were  fellow  prisoners  in  the 
game  gaols ;  they  learned  to  know  each  other  better,  and  to  love 
each   other  more ;  they  learned   to  think  less  of  the  points  of 
difference,  and  more  of  the  points  of  agreement.    When  the  Revolu- 
tion had  been  accomplished,  and  the  Toleration  Act  passed,  they 
received  one  and  the  same  protection,  on  condition  of  subscribing 
the  Thirty-nine  Articles  of  the  Church  of  England,  with  the  excep- 
tion of  those  which  related  to  church  discipline  and  infant  baptism ; 
and  from  that  time  there  is  not  a  trace  of  those  differences  upon 
church  government  which  had  divided  them  so  widely  in  the  times 
to  which  I  have  adverted.     The  Presbyterians,  indeed,  although 
they  retained  the  name  of  Presbyterians,  became  substantially 
Independents.    They  did  not  subject  themselves  to  the  rule  of  any 
Presbytery  (as  the  Presbyterians  of  Scotland,  with  whom  they  had 
[  *550  J       *at  one  time  united  themselves,   still  do) ;  their  congregations 
became,  and  were,  and  remain,  each  independent  of  every  other ; 
and  to  this  day  this  is  the  case  with  all  congregations  of  Protestant 
Dissenters.    At  the  time  of  the  execution  of  these  deeds  the  three 
denominations  of  Protestant  Dissenters  were  united,  as  I  have 
said  before,  in  one  common  faith ;  and  that  was,  so  far  as  the 
doctrines  in  question  were  concerned,  the  same  as  the  Church  of 
England. 

The  answer,  therefore,  which  I  humbly  give  to  the  first  and 
second  questions,  is,  that  that  part  of  the  evidence  adduced  in  this 
cause  which  goes  to  show  the  existence  of  a  religious  party  by 
which  this  phraseology  was  used,  and  the  manner  in  which  it  was 
used,  and  that  Lady  Hewley  was  a  member  of  that  party,  is  admis- 
sible, for  the  purpose  of  determining  who  are  the  persons  entitled, 
under  the  descriptions  in  these  deeds,  and  that  the  persons  described 
are  ministers,  congregations,  and  pious  persons  who  are  Protestant 
Dissenters,  and  not  Unitarians. 

*  4(  «  «  « 

Aug.  6.       Lord  Cottenham  this  day  moved  the  judgment  of  the  House  as 

follows : 

My  Lords,  the  opinions  which  have  been  delivered  by  the  learned 
Judges  have  so  far  exhausted  this  case  in  all  the  most  material  partq 


[  •>79  ] 
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of  it,  that  I  do  not  deem  it  necessary  to  enter  at  large  into  the  very       shobb 
interesting  and  important  matters  which  were  discussed  at  the  Bar.      wilsok. 

The  principal  object  of  the  suit  was  to  have  it  declared  that 
ministers  or  preachers  of  what  is  commonly  called  Unitarian  belief 
and  doctrine,  and  their  widows,  and  members  of  their  congregations, 
or  persons  of  what  is  commonly  called  Unitarian  belief  and  doctrine, 
are  not  fit  objects  of  the  charity.  The  decree  appealed  from  estab- 
lished the  affirmative  of  that  proposition,  and  of  the  seven  Judges 
who  attended  the  hearing  at  the  Bar  of  this  House,  six  concurred 
in  it.  I  cannot  suppose  that  your  Lordships  will  think  that  there 
ifi  ground  for  differing  from  this  opinion ;  and  if  that  should  be 
your  Lordships'  feeling  upon  it,  the  result  will  necessarily  be  an 
affirmance  of  the  decree.  I  cannot,  however,  omit  to  make  some 
observations  as  to  the  media  through  which  this  conclusion  has 
been  arrived  at  by  the  different  authorities  by  whom  the  subject 
has  been  considered. 

Your  Lordships  will  have  observed  that  in  the  discussion  in  the 
Court  of  Chancery  a  very  large  range  of  evidence  was  admitted, 
with  a  view  of  coming  to  a  decision  as  to  what  was  the  intention  of 
Lady  Hewley,  which  could,  after  all,  only  be  judged  of  by  the 
language  and  terms  used  in  the  deeds.  In  what  respect  and  for 
what  purposes  this  evidence  was  properly  received  was  the  subject 
of  one  of  the  questions  put  to  the  learned  Judges,  and  has  been  the 
subject  of  some  difference  in  their  opinions.  It  does  not  appear  to 
me  necessary  to  consider  minutely  those  *differences,  because  I  [  *-'>bo  ] 
conceive  that,  keeping  strictly  within  those  rules  which  all  the 
opinions  recognise,  there  is  sufficient,  upon  the  view  taken  by  the 
great  majority  of  the  Judges  to  support  the  conclusion  to  which 
they  have  come  upon  the  main  point  in  the  case. 

It  was  very  clearly  and  shortly  laid  down  by  Mr.  Baron 
Gurnet,  that  that  part  of  the  evidence  which  goes  to  show 
the  existence  of  a  religious  party,  by  which  the  phraseology  found 
in  the  deeds  was  used,  and  the  manner  in  which  it  was  used,  and 
that  Lady  Hewley  was  a  member  of  that  party,  is  admissible  ;  that 
being  in  effect  no  more  than  receiving  evidence  of  the  circumstances 
by  which  the  author  of  the  instrument  was  surrounded  at  that  time. 

Much  evidence  indeed  appears  to  have  been  received,  which,  if 
of  a  nature  to  be  received,  might  fall  under  the  same  rule,  but 
which  was  objectionable  upon  other  grounds,  such  as  the  opinions 
of  living  witnesses.  But  rejecting  all  such  evidence,  enough  appears 
to  me  to  remain  unobjectionable  in  itself,  and  properly  received  for 
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Phipps       declared,   except  the  lands,  hereditaments  and  premises  therein- 

AcKERB.  ^^^^  devised  unto  his  godson,  George  Holland  Ackers ;  as  to  which 
the  will  proceeded  thus :  ''  And  as  to,  for  and  concerning  all  my 
messuages,  lands  and  premises  sitnat-e,  lying  and  being  at  Wheelock, 
in  the  county  of  Chester,  they  my  trustees  shall  stand  seised  and 
be  possessed  thereof  in  trust  and  to  the  intent  and  purpose  to 
assign,  convey  and  assure  the  same  unto  my  godson,  George 
Holland  Ackers,  eldest  son  of  my  nephew  George  Ackers,  when 
and  so  soon  as  he,  my  said  godson,  shall  attain  his  age  of  21 
years ;     and    also    do    and    shall    pay    unto    my    said    godson, 

[  '"SI  ]  (J,  H.  *Ackers,  the  sum  of  7,000L  at  and  upon  his  attaining  his 
said  age  of  21  years.  But  in  case  my  said  godson,  G.  H.  Ackers, 
shall  depart  this  life  before  he  attains  the  said  age  of  21  years 
without  leaving  issue  of  his  body,  lawfully  to  be  begotten,  then  and 
in  such  case  the  said  messuages,  lands  and  premises  in  Wheelock 
aforesaid,  hereinbefore  given  and  devised  to  him,  together  with  the 
said  sum  of  7,000{.,  shall  sink  into  and  become  part  of  the  residue  of 
my  real  and  personal  estate,  and  go  according  to  the  disposition 
thereof  hereinafter  expressed  and  contained."  The  residue  of  the 
real  and  personal  estate  was  then  by  the  will  given  to  James  Coops. 
The  testator  died  in  1824,  leaving  the  said  G.  H.  Ackers,  who 
was  then  about  12  years  of  age,  and  attained  his  age  of  21  years 
in  1888.  In  1881  Mrs.  Phipps,  the  testator^s  heiress-at-law,  filed 
a  bill  in  Chancery  against  the  acting  trustee  and  G.  H.  Ackers  and 
others,  stating  the  said  will,  and  also,  among  other  things,  that  the 
rents  received  by  the  trustee  in  respect  of  the  Wheelock  estate 
amounted  to  a  considerable  sum.  The  bill  prayed,  among  other 
things,  that  it  might  be  declared  that  the  plaintiff  was  entitled  to 
the  rents  and  profits  of  the  messuages  and  lands  at  Wheelock,  from 
the  death  of  the  testator  until  such  time  as  the  infant  defendant, 
G.  H.  Ackers,  should  attain  21  years  of  age. 

To  that  bill  G.  H.  Ackers  demurred  for  want  of  equity,  and  the 
Vice-Chancellor  allowed  the  demurrer. 

The  appeal  against  his  Honour's  order  was  argued  in  August, 
1835,  but  on  Lord  Brougham's  recommendation,  judgment  was 
postponed  (i). 

[  *58o  J  The  appeal  came  now  to  be  re-argued  by  one  ^counsel  of  a  side, 

in  presence  of  the  common-law  Judges  (2). 

(1)  39  B.  B.  115  (3  Gl.  &  Fin.  702).      Erskine,   Ck)ltman,   and   Wigktman  ; 

(2)  Lord    Chief    Justice     Tindal,       Barons    Parke,    Gumey,  Bolfe,   and 
Justices  Williams,  Patteson,  Coleridge       Maule. 
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Mr.  West,  for  the  appellant :  phipps 

*  *    The  word  "when'*  has  been  always  held  to    create  a      aokkbs. 
condition  precedent,  except  where  an  antecedent  particular  estate 

is  given  out  of  the  property. 

[The  learned  counsel,  in  the  course  of  his  argument,  referred 
to  and  analysed  the  following  among  other  cases,  distinguishing 
Buch  of  them  as  were  analogous  with  the  present  case  from  those 
which  were  not,  viz.,  Boraston's  case  (i) ;  Edwards  w.  Hammond\2) ; 
GoodtUle  V.  Whitby  {z)  ;  Bromfield  v.  Crowd€r(4);  Doe  v.  Moore  (5); 
Hanson  v.  Graham  (6) ;  Chambers  v.  Brailford  (7) ;  Duffield  v. 
Duffield  (8)  ;  Oenery  v.  Fitzgerald  (9) ;  Vawdry  v.  Geddes  (lo).] 

Sir   C.    WethereU,  with   whom  was  Mr.   J.  RtisseU,  for   the        [  586  ] 
respondent : 

*  *    All  the  cases  cited,  from  Boraston's,  downwards,  have       [587] 
turned  on  the  construction   of   the  word   "when,"  without    the 
additional  contingency  in  this  case,  of  dying  without  issue ;  and 

even  if  that  were  wanting,  we  should  nevertheless  maintain, 
upon  the  authorities,  that  the  estate  in  this  case  vested.  *  * 
If  it  were  to  be  held  that  the  conveyance  was  the  gift,  and  not  r  589  ] 
that  an  equitable  estate  was  given  by  the  will,  the  gift  would  be 
made  dependent  upon  a  conveyance  being  made.  There  are  words 
of  gift  here ;  the  property  is  given  to  the  trustees,  and  they  are  to 
convey  the  legal  estate  to  the  respondent.  In  Stanley  v.  Stanley  (ii) , 
the  Master  of  thb  Bolls  adverted  to  this  distinction,  and  said 
it  was  not  material  that  the  estates  were  to  be  settled  by  a  con- 
veyance directed  to  be  made;  and  in  Jervoise  v.  The  Duke  oj 
Northumberland {12) ,  Lord Eldon says,  "In  my  judgment,  it  makes 
no  difference  that  the  legal  estate  was  not  in  him."  The  effect  must 
be  the  same  whether  the  estate  is  equitable  or  legal.  If  then  a 
beneficial  interest  is  given  by  the  will,  the  conveyance  is  only  the 
mode  of  carrying  it  into  effect  [They  also  referred  to  many  of 
the  cases  above  cited.] 

Mr.  West  replied.  [  590  ] 

(1)  3  Co.  Kep.  19.  (7)  11  E.  B.  214  (18  Vee.  368). 

(2)  8  B.  E.  815  n.   (3  Lev.  132;  1    (8)  32B.B.70(3Bligli(N.  S.)360). 
Bo«.  &  P.  (N.  B.)  324,  «.).  (9)  23  B.  B.  121  (Jacob,  468). 

(3)  1  Burr.  228.  (10)  32  B.  B.  196  (1  Buss.  &   My. 

(4)  8  R.  B.  805  (1  Bob.  &  P.  (N.  B.)  203). 

313).  (11)  le.Ves.  491 ;  see  post,  pp.  38,  39. 

(5)  13  B.  B.  329  (14  East,  601).       (12)  21  B.  B.  at  p.  233  (1  Jac.  &  W. 

(6)  5  B.  B,  277  (6  V©s.  239).       570). 
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Pbipps  The  LoBO  GhancbUjOB,  with  the  concurrence  of  the  other  Peers 

Mm 

AcKEBs.  present,  proposed  the  following  question  for  the  opinion  of  the 
Judges :  ''  A.  B.  being  seised  in  fee  simple  of  certain  lands  and 
hereditaments  at  W.,  by  his  will  duly  executed  and  attested  for 
passing  real  estates  by  devise,  gave  all  his  real  estates  at  W.  to  his 
godson,  G.  H.  A.,  when  and  so  soon  as  he  should  attain  his  age  of 
21  years ;  but  in  case  his  said  godson  should  die  under  the  age  of 
21  years,  then  the  testator  directed  that  his  said  estate  at  W. 
should  sink  into  and  form  part  of  his  residuary  real  estate  :  and  by 
his  said  will  he  gave  all  the  residue  of  his  real  estates  to  J.  C, 
subject  to  various  limitations  and  provisions  affecting  the  same. 
The  testator  continued  seised  in  fee  simple  of  the  said  lands  and 
hereditaments  at  W.  until  his  death,  and  he  died  without  revoking 
or  altering  his  will,  leaving  his  godson  G.  H.  A.  an  infant  of  the 
age  of  12  years.  The  opinion  of  the  Judges  is  desired  as  to  what 
estate  G.  H.  A.  took  in  the  estate  at  W." 

The  further  consideration  of  the  case  was  postponed  to  give  the 
Judges  time  to  consider  the  question. 

June  3a      LoBD  Chibf  Justicb  Tindal  this  day  delivered  the  opinion  of  the 

Judges,  as  follows : 

In  order  to  answer  your  Lordships'  question,  it  is  not  necessary 
for  us  to  say  what  would  be  the  legal  effect  of  a  simple  devise  to 
A.  and  his  heirs  when  or  if  he  shall  attain  21,  without  any 
concomitant  provisions  calculated  to  show  whether  the  testator  did 
or  did  not  mean  to  treat  the  attaining  21  as  a  condition  precedent. 
[  *59i  ]  In  such  a  case  *Mr.  Fearne  may  be  right  in  the  opinion  found 
among  his  posthumous  works,  that  until  the  devisee  attains  the 
prescribed  age,  he  takes  no  interest  whatever  in  the  devised  lands. 
But  whatever  might  be  the  true  meaning  of  such  a  devise  if  it 
should  occur  by  itself,  there  is  ample  authority  for  saying  that  such 
words  may,  from  the  context,  be  taken  not  to  indicate  the  time 
when  the  estate  is  to  vest,  but  to  point  out  an  event  on  the 
happening  of  which  an  estate  already  vested  is  to  be  devested  in 
favour  of  some  other  person.  And  the  cases  on  this  subject  appear 
to  be  resolvable  into  two  classes  :  first,  those  in  which  the  Courts 
have  relied  on  the  circumstance  that  the  estate,  prior  to  the 
attainment  of  the  age  of  21,  has  been  given  to  some  third  person, 
either  for  the  benefit  of  the  devisee  himself,  as  in  Goodtitle  v. 
JVhitby  (i),  or  for  the  benefit  of  some  other  persons  to  endure  during 

(1)  1  Burr.  228. 
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the  minority,  as  in  Boraston'a  case  (i),  and  Mansfield  v.  Dugard  (2) ;       Phipps 
and,  secondly,  those  cases  in  which  the  estates  are  given  over  in      ackers. 
the  event  of -the   devisee    dying   under    21,   as   in  Edwards  v. 
Hammond  (3),  Bromjield  v.  Crowder  (4),  and  Doe  d.  Hunt  v.  Moore  (5). 

The  first  class  of  cases  proceeds  on  the  ground  that  the  estate 
given  to  the  devisee  on  his  attaining  21,  is  in  fact  only  a  remainder, 
taking  effect  in  its  natural  order,  on  the  determination  of  the 
preceding  estates;  and  that  the  attaining  the  prescribed  age  in 
such  a  case  no  more  imports  a  condition  precedent  than  any  other 
words  indicating  that  a  remainderman  is  not  to  take  until  after  the 
determination  of  the  particular  estates. 

The  second  class  of  cases  goes  on  the  principle  that  *the  [  *592  ] 
subsequent  gift  over  in  the  event  of  the  devisee  dying  under  21, 
sufficiently  shows  the  meaning  of  the  testator  to  have  been  that 
the  first  devisee  should  take  whatever  interest  the  party  claiming 
under  the  devise  over  is  not  entitled  to,  which  of  course  gives  him 
the  immediate  interest,  subject  only  to  the  chance  of  its  being 
devested  oa  a  future  contingency.  Whether  the  doctrine  on  which 
this  second  class  of  cases  has  rested  was  originally  altogether  satis- 
factory, is  a  point  which  we  need  not  discuss.  It  is  sufficient  to  say 
that  it  clearly  has  been  established  and  recognised  as  a  settled  rule 
of  construction,  not  only  in  the  Courts  below  but  also  in  your 
Lordships'  House,  and  that  rule  appears  to  us  clearly  to  govern 
the  case  put  to  us  by  your  Lordships :  in  conformity  with  which 
rule,  therefore,  we  beg  leave  to  state,  that  on  the  question  put  to 
us,  we  are  of  opinion  that  6.  H.  A.,  on  the  decease  of  the  testator, 
took  an  estate  in  fee  simple  in  the  lands  and  hereditaments  at  W., 
subject  to  be  devested  in  the  event  of  his  dying  under  21  and 
without  issue. 

The  Lord  Chancellor  having,  on  behalf  of  the  House,  thanked 
the  learned  Judges  for  their  opinion,  moved  that  the  further 
consideration  of  the  case  be  postponed;  and  it  was  postponed 
accordingly. 

Thb  Lord  Chancellor  :  ^«^.  ii. 

This  case  arises  out  of  the  will  of  James  Ackers.  The  testator, 
by  his  will,  devised  his  estates  to  trustees ;  and  with  respect  to  the 
Wheelock  estate,   the  estate  in  question,  he  directed   that  the 

(1)  3  Co.  Rep.  16.  (4)  8  E.  R.  805  (1  Bos.  &  P.  (N.  R.) 

(2)  1  Bq.  Ca.  195.  313). 

(3)  8  R.  R.  815,  ».  (3  Lev.  132).  (5)  13  R.  R.  329  (14  East,  601). 
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Pbipps       trustees  should  stand  seised  and  possessed  of  it,  in  trust,  to  convey 

Ackers.  and  assure  it  to  George  Holland  Ackers,  his  godson,  when  and  so 
soon  as  he  should  attain  the  age  of  21  years,  but  that  if  he  should 

[  *593  ]  *die  under  the  age  of  21  years  without  leaving  issue  of  his  body 
lawfully  begotten,  in  that  case  the  estate  should  form  part  of  his 
residuary  estates,  which  he  devised  to  another  person.  The 
question  is,  under  this  devise,  what  estate  George  Holland  Ackers 
took  in  the  Wheelock  estate  ? 

The  question  was  argued  in  the  presence  of  the  learned  Judges ; 
but  as  this  is  an  equitable  estate,  and  as  your  Lordships  are,  no 
doubt,  aware  that  it  forms  no  part  of  the  duty  of  the  Judges  to 
deliver  opinions  with  respect  to  equitable  estates,  it  became  neces- 
sary to  frame  a  question  for  their  consideration  in  a  different  form, 
and  accordingly  the  question  put  to  the  learned  Judges  w^as,  in 
substance,  this  :  The  testator  being  seised  in  fee  of  estates  situated 
in  the  parish  of  Wheelock,  devised  those  estates  in  this  manner :  he 
gave  those  estates  to  George  Holland  Ackers,  when  and  so  soon  as 
he  should  attain  the  age  of  21  years,  but  in  case  he  should  die 
under  the  age  of  21  years  without  leaving  issue,  in  that  case  the 
estates  should  form  part  of  the  residuary  estate  of  the  testator, 
which  he  gave  over  to  another  person  :  and  the  question  put  to  the 
Judges  was  this,  what  estate  George  Holland  Ackers  took  in  the 
Wheelock  estate? 

The  object  which  your  Lordships  had  in  view  was,  that  the 
learned  Judges  should  review  the  cases  of  Doe  d.  Hunt  v.  Moore  (i), 
and  Bromjield  v.  Crowder{2)^  and  other  cases  of  that  class.  The 
Judges,  after  consideration,  unanimously  pronounce  this,  as  their 
opinion,  that  George  Holland  Ackers  took  a  vested  estate  in  fee  in 
the  Wheelock  estate,  liable  to  be  devested  in  the  event  of  his  dying 
under  21  without  leaving  lawful  issue.    I  am,  for  one,  perfectly 

[  *594  ]  satisfied  *with  that  decision  of  the  learned  Judges,  and  I  have  no 
doubt  my  noble  and  learned  friends  concur  with  me  in  that  opinion  ; 
and  the  only  question  therefore  that  remains  to  be  considered  is 
this,  whether  a  different  construction  should  be  put  on  this  will, 
which  conveys  an  equitable  estate,  from  that  which  the  learned 
Judges  have  put  upon  the  will  as  applied  to  a  legal  estate ;  or  in 
other  words,  whether  the  direction  to  convey  makes  any  difference 
with  respect  to  the  disposition  of  the  property  ?  I  am  clearly  of 
opinion  that  it  does  not ;  and  I  agree  entirely  in  what  fell  from  Sir 

(1)  13  E.  R  329  (14  East,  601).  (2)  8  R.  R.  805  (1  Bos.  &  P.  (N.  R,) 

313). 
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William  Grant,  in  the  case  of  Stanley  v.  Stanley  (i),  that  the  right  Phippb 
is  not  affected  by  the  direction  to  convey,  but  that  the  conveyance  ackkbs. 
mast  conform  to  the  right,  and  that  the  will  itself  is  an  equitable 
conveyance,  until  that  is  displaced  by  the  legal  conveyance  which  is 
directed  to  be  made.  I  am  of  opinion,  therefore,  that  in  this  case 
George  Holland  Ackers  took  an  equitable  vested  estate  in  fee  in  the 
Wheelock  estate,  and  that  it  was  devested  on  his  dying  under  the 
age  of  21  years  without  leaving  lawful  issue.  The  consequence  of 
this  is,  that  the  judgment  of  the  Vice-Ghancbllor  must  be  affirmed. 

Lord  Brougham  : 

I  entirely  agree  with  the  view  which  my  noble  and  learned  friend 
takes  of  this  case,  upon  both  the  points ;  but  it  will  be  necessary 
for  me  to  trouble  your  Lordships  by  going  a  little  more  particularly 
into  it,  in  consequence  of  what  passed  when  the  case  was  heard 
before  me,  and  out  of  which  arose  the  discussion  of  it  before  the 
learned  Judges. 

After  disposing  of  one  of  the  two  cases,  reversing  the  decree  of 
the  Court  below  in  1835,  I  was  at  first  ^disposed  to  affirm  the  [  *595  ] 
decree  in  the  other  ;  the  case  now  before  your  Lordships  (2).  Upon 
looking  more  carefully  into  it,  however,  I  came  to  the  opinion  that  if 
the  decree  was  to  be  supported,  it  could  not  be  rested  upon  the 
same  ground  upon  which  I  moved  the  reversal  of  the  other 
decree,  as  the  circumstances  of  the  word  ''residue"  and  the 
words  ''  other  estates  not  disposed  of,"  did  not  apply  here ; 
and  the  cases  cited  had  no  application,  except  the  Filecutter's 
case,  BuUock  v.  Stones  (a),  and  Lord  Eldon's  dicta  in  Genery 
v.  Fitzgerald  (4).  I  therefore  arrived  at  the  conclusion,  that 
if  the  decree  befow  was  allowed  to  stand,  it  could  only  be  rested 
upon  the  interest  given  to  George  Holland  Ackers  being  an 
immediate  vested  interest,  and  not  contingent;  that  it  was  an 
interest  vesting  instanter^  but  liable  to  be  devested  on  the  event 
happening  of  George  Holland  Ackers  dying  under  21.  I  adverted 
to  the  doubts  which  had  always  been  entertained  in  Westminster 
Hall  upon  Doe  v.  Moore  (t),  and  the  difficulty  which  I  felt  of  recon- 
ciling it  with  other  cases  ;  and  I  stated  my  opinion  that  the  case  of 
Bromfield  v.  Crouder  (6)  does  not  go  so  far  as  Doe  v.  Moore,  and  is 

(1)  16  Vee.  491 ;  see  pott,  pp.  38,  (4)  23  R.  B.  121  (1  Jac.  468). 
39.  (5)  13  B.  E.  329  (14  East,  601). 

(2)  39  E.  k  115  (3  CI.  &  Fin.  702).  (6)  8  E.  E.  105  (1  Bos.  &  P.  (N.  E.) 

(3)  2  Yes.  Sen.  521.  313). 

B.B. — ^VOL.  Lvn.  8 
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PHirps       still  more  irreconcilable  with  the  language  used  in  deciding  that 

Ackers,  ^^s®*  Upon  the  whole,  therefore,  I  recommended  the  postponement 
of  the  decision,  and  the  having  the  case  re-argued,  with  the  assist- 
ance of  the  learned  Judges.  It  has  accordingly  been  re-argued, 
and  your  Lordships  have  the  opinion  before  you  of  the  Judges,  who 
have  arrived  at  the  conclusion  that  the  case  of  Doe  v.  Moore  was 
rightly  decided,  though  they  give  no  opinion  as  to  what  they  might 

[  *596  ]  have  held,  had  the  decision  been  *recent,  and  the  question  were 
now  for  the  first  time  before  them.  Indeed,  by  expressly  stating 
that  they  do  not  feel  called  on  to  inquire  whether  or  not  that  case 
was  satisfactorily  decided,  they  seem  to  intimate  a  considerable 
doubt  upon  the  point. 

As  I  really  had  not  expressed  any  opinion  on  this  point,  and  only 
stated  the  doubt  and  difficulty  which  had  seemed  to  hang  over 
it,  I  am  not  prepared  to  recommend  that  your  Lordships  should 
differ  from  the  learned  Judges,  and  should  declare  the  law  to  be 
erroneously  laid  down  in  a  decision,  which  has  for  the  last  80 
years  been  unquestioned,  and  must  in  a  great  number  of  instances 
have  been  acted  upon.  My  opinion  is  of  little  value ;  but  I  have 
now,  after  a  more  full  examination  of  the  question,  arrived  at 
the  conclusion  that,  had  the  question  been  new  and  entire,  I 
should  have  held  the  decision  in  Doe  v.  Moore  to  be  erroneous, 
and  that  John  Moore  took  a  contingent,  and  not  a  vested,  interest. 
That,  I  believe,  was  the  opinion  very  general  in  the  profession  at 
the  time. 

There  was  one  circumstance  to  distinguish  this  case  from  all 
those  on  which  it  was  rested,  viz.,  Bromfield  v.  Crowder  (i),  Edwards 
V.  Hammond  (2),  and  Mansfield  v.  Dugard  (8).  Those  were  cases  of  a 
remainder,  and  not  of  an  immediate  devise ;  and  in  GoodtitU  v. 
Whitby  (4)  there  was  a  trust  to  provide  for  the  maintenance  and 
education  of  infants,  the  devisees,  during  the  minority.  Then 
BorasUm's  case  (5),  which  has  been  considered  as  the  leading 
authority  in  these  questions,  was  that  of  the  estate  being  given  to 
another  during  the  minority,  and  the  devisee  was  therefore  held  to 

[  *597  ]  take  on  attaining  the  age  of  21,  as  *if  he  merely  took  a  remainder 
expectant  on  the  determination  of  the  estate  first  given  as  a 
particular  estate.  The  like  was  the  devise  in  Ooodtitle  v.  Whitby. 
But  it  must  be  admitted,  on  the  other  hand,  that  in  the  present 

(1)  SB.  R.  105  (1  Bos.  &  P.  (N.  B.)         (3)  1  Eq.  Cas.  Abr,  195. 
313).  (4)  1  Burr.  228. 

(2)  8  B.  B.  815  n.  (3  Lev  132).  (5)  3  Co.  Bep.  19. 
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case  the  provision  for  the  estate's  sinking  into  the  residue  in  the       prtpps 

event  of  George  Holland  Ackers  dying  under  age,  would  seem  to      ackbbs. 

show  that  it  belonged  not  to  the  residue  before  this  event ;  and 

this  gives  colour  to  the  doctrine  that  the  words  relating  to  time 

onlj  point  out  the  time  when  an  indefeasible  estate  is  to  vest.     It 

must  also  be  admitted  that  if  the  circumstances  of  Doe  v.  Moore^ 

or  of  the  present  case,  were  in  no  respect  distinguishable  from 

those  of  Bromfield  v.  Crowder,  and  of  Edwards  v.  Hammond^  these 

cases  are  clear  law  and  cannot  now  be  doubted,  and  would  decide 

Doe  V.  Moore.     The  former  was,  after  much  discussion,  afiSrmed  in 

this  House ;  and  in  the  course  of  the  full  consideration  which  it 

underwent  in  the  Common  Pleas,  the  Court  had  the  record  in 

Kdwards  v.  Hammond  examined,  and  found  that  the  ejectment  had 

been  brought  while  the  lessor  of  the  plaintiff  was  under  age  (only 

15),  and  that  he  prevailed,  and  consequently  that  the  remainder 

was  held  to  vest  before  the  alleged  contingency,  and  that  the 

attaining  21  was  not  a  condition  precedent. 

Bromfield  v.  Crowder  was  a  devise  to  A.  for  life,  remainder  to  B. 
for  life,  remainder  to  C.  if  he  shall  live  to  attain  21,  but  in  case  he 
die  before,  and  D.  survive  him,  then  to  D.  if  he  attain  21,  and  not 
otherwise ;  and  in  case  both  boys  die  under  21,  over  to  E.  in  fee. 
And  it  was  held  that  C.  took  a  vested  interest  in  fee,  determinable 
on  his  dying  under  21.  It  was  a  case  on  all  fours,  as  the  Court 
said,  with  that  of  Edwards  v.  Hammond.  - 

We  may  now  assume  that  whatever  differences  exist  in  these  [598] 
cases,  and  whatever  might  have  been  our  opinion  of  them  before 
the  extreme  application  of  them  made  in  Doe  v.  Moore,  the 
principle  there  sanctioned  having  been  for  so  many  years  adopted 
by  acquiescence,  no  course  ought  now  to  be  taken  which  can  break 
in  upon  it.  It  is  of  the  most  essential  consequence  that  the 
doctrines  which  have  been  long  received  for  law  and  acted  upon  by 
the  Courts  in  their  decisions,  and  by  parties  and  their  professional 
advisers  in  the  disposition  of  property,  should  not  be  shaken.  The 
Courts,  and  even  this  House,  liave  frequently  proceeded  upon  this 
principle,  and  have  sanctioned  what  even  plainly  appeared  to  be 
erroneous  principles,  introduced  and  long  assumed  as  law,  rather 
than  occasion  the  great  inconvenience  which  must  arise  from 
correcting  the  common  error,  and  recurring  to  more  accurate 
views.  Accordingly,  when  CadeU  v.  Palmer  (i)  was  argued  in  this 
House,  I  advised  that  your  Lordships  should  abide  by  the  received 

(1)  36  E,  B.  128  (I  a.  &  Fin.  372). 
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Phtpps       extension  which  had  for  a  great  length  of  time  been  given  to  the 

Ackers.  period  within  which  an  executory  devise  might  be  held  good,  as  not 
falling  within  the  rule  against  perpetuities.  In  disposing  of  that 
case,  however,  my  argument  went  expressly  upon  this  view, — while 
I  show.ed,  I  think,  clearly,  that  the  doctrine  of  21  years  and  some 
months  had  originated  in  a  manifest  error  originally  arising 
from  the  period  at  which  a  recovery  could  be  suffered  to  bar 
remainders.  That  argument  I,  however,  perceive  has  not  been 
reported. 

We  may  then  assume  that  if  this  devise  had  been  to  George 

[  ♦599  ]  Holland  Ackers  directly,  the  legal  estate,  *the  estate  given,  would 
have  been  vested  and  not  contingent.  The  only  question  that 
remains  is,  whether  the  interposition  of  trustees,  the  trust  being 
declared  to  assign,  convey,  and  assure  the  premises  (not  to  receive 
the  rents  and  profits ;  that  was  Stanley  v.  Stanley^  but  only  to 
convey)  to  George  Holland  Ackers,  when  and  so  soon  as  he  shall 
attain  21  years,  makes  any  difference,  and  converts  the  vested  into 
a  contingent  interest. 

It  was  contended,  that  because  the  immediate  interest  is  vested 
in  the  trustees,  and  that  they  are  only  directed  to  convey  and  to 
assign  to  George  Holland  Ackers  when  he  is  of  age,  the  act  done  to 
entitle  George  Holland  Ackers  is  postponed  till  that  time,  and  his 
interest  therefore  only  vests  at  that  time.  But  there  can  be  no 
doubt  that  the  act  which  entitles  him  is  the  devise ;  from  this  he 
derives  his  interest  though  an  equitable  interest;  and  the  only 
difference  between  his  case  and  that  of  a  devisee  without  trustees 
interposed  or  directed  to  convey,  is  that  the  legal  estate  remains  in 
the  trustees  during  his  minority,  and  that  the  equitable  estate 
vesting  in  him  during  that  minority  would  be  devested  upon  his 
decease  under  age.  The  inclination  certainly  should  always  be  to 
make  the  rules  of  courts  of  equity  conform  as  much  as  possible  to 
the  principles  recognised  at  law  ;  and  I  can  see  no  reason  whatever 
for  dealing  upon  different  principles  with  the  vesting  of  an  equitable 
and  of  a  legal  interest,  in  respect  to  the  present  question. 

A  doctrine  at  one  time  appears  to  have  prevailed,  which  would 
sanction  by  analogy  the  difference  here  contended  for,  although  the 
question  arose  on  a  power  and  not  a  trust.  The  second  point  in 
Leonard  Lovie's  case  (i)  turned  upon  this,  and  the  Chief  Justice 

[  ^600  ]  (who,  *if  it  was  in  the  Common  Pleas,  must  have  been  Lord  Coke  ; 
if  it  was  in  the  King's  Bench,  I  have  endeavoured  to  ascertain  who 

(1)  10  Co.  Bep.  85. 
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It  was,  and  it  must  have  been  Lord  Chief  Justice  Fleming;  it       phipps 


r. 


was  in  the  11th  of  James  I.) — the  Chief  Justice  held,  that  a  ackbbs. 
power  of  appointment  being  in  the  first  taker,  with  remainder  over 
— in  default  of  such  appointment,  the  effect  of  the  subsequent 
limitations  was  suspended,  and  the  estates  limited  were  contingent, 
instead  of  vesting  subject  to  be  devested  by  a  subsequent  execution 
of  the  power.  Lord  Hardwicke  held  a  similar  opinion  in  Walpole 
v.  Conway  (i),  but  apparently  without  due  consideration ;  for  in  a 
fully  considered  case,  Cunningham  v.  Moody  {2),  he  determined 
otherwise ;  and  Lord  Kenyon,  in  Doe  v.  Martin  (3),  expresses  his 
satisfaction  that  what  he  holds  to  be  an  erroneous  doctrine  in 
Leonard  Lovie's  case,  and  in  Walpole  v.  Conway,  had  been  set  right 
by  Lord  Habdwicee,  on  reconsidering  the  question  more  fully,  and 
at  a  time  of  life  when  his  judgment  was  more  mature. 

Later  cases,  however,  come  fully  up  to  the  present,  and  seem  to 
leave  no  doubt  upon  the  question.  It  seems  enough  to  mention 
two :  Ooodtitle  v.  Whitby  (4),  and  Stanley  v.  Stanley.  The  former 
of  these  was  the  case  of  a  devise  to  trustees  in  trust  for  the  testator's 
nephews,  that  is,  on  trust  to  lay  out  the  rents  and  profits  for 
maintenance  and  education  of  the  nephews  during  their  minority, 
and  a  devise  to  the  nephews  themselves  in  fee  when  and  as  they 
should  respectively  attain  the  age  of  21.  Now  the  provision  for 
maintenance  and  education  may  be  held  to  differ  that  case  from  the 
present,  as  regards  the  question  of  vested  or  contingent ;  but  as 
regards  the  equitable  ^estate  given,  and  the  effect  of  that  gift  [  *hoi  ] 
upon  the  question  of  vesting,  the  cases  are  substantially  alike; 
for  though  there  is  no  devise  in  trust  to  convey  when  the  nephews 
attained  21,  yet  there  is  a  trust  during  their  minority ;  and  this 
was  not  held  to  prevent  the  estate  from  vesting  immediately. 
The  Court  held  that  the  gift  vested  the  estate  in  the  nephews 
instanter,  with  a  trust  to  be  executed  for  their  benefit  during  their 
minority. 

The  present  is  a  question  of  the  estate  vesting  immediately, 
during  a  period  when  the  trustees  still  held  the  legal  estate,  during 
the  minority  of  George  Holland  Ackers,  at  the  determination  of 
which  they  are  to  convey  to  him.  Leonard  Lode's  case  was  relied 
on  against  the  vesting.  But  Lord  Mansfield  cited  a  case,  which 
he  recollected  in  Chancery  {Tomkins  v.  Tomkins,  17  Geo.  XL), 
of   a  devise   to  A.   in   trust   for  B.  until  he  should  attain   21, 

(1)  3  Barn.  153.  (3)  2  R.  B.  324  (4  T.  R.  39). 

(2)  1  Vee.  Sod.  174.  (4)  1  Biut.  228. 
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Phipps  and  if  he  Bhould  die  before,  over,  in  which  the  age  of  B.  was  held 
ACKKB&  o^ly  ^  limitation  of  the  trust  during  his  minority,  and  B.  was 
decreed  to  take  the  whole  by  implication.  This  case  was  followed 
in  Doe  v.  Lea  (i),  and  ruled  that  case.  But  Stanley  v.  Stanley  (2) 
seems  on  all  fours  with  the  case  at  Bar,  as  regards  the  point  now 
under  consideration ;  at  least  I  cannot  in  any  way  distinguish  the 
two.  There  was  an  executory  trust,  the  devise  being  to  trustees 
to  receive  the  rents  and  profits  iintil  A.  came  of  age,  and 
immediately  after  to  convey  to  the  use  of  A.  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  A. ;  and  for  default  of  such  issue,  or  if 
A.  died  under  age,  then  in  trust  over.  After  the  case  had  been 
[  *602  ]  argued,  the  Master  of  the  Bolls  (Sir  W.  ^Grant)  suggested,  that 
as  the  trustees  to  preserve  contingent  remainders  only  took  on  the 
determination  of  A.'s  life  estate,  and  as  the  trustees  were  not 
to  convey  to  him  until  he  attained  21^  he  could,  while  under 
age,  have  no  life  estate,  on  the  determination  of  which  the  trust 
to  preserve  the  contingent  remainders  attached.  Chiefly  on  this 
suggestion  of  his  Honour,  a  second  argument  was  ordered.  The 
estate  was  then  considered  in  two  lights,  either  as  executed  or 
executory.  The  Master  of  the  Bolls  held  it  clear  that  A.  took 
a  vested  remainder  for  life,  expectant  on  the  determination  of  the 
estate,  which  the  trustees  took  during  his  minority,  holding  that 
the  trustees  received  the  rents  and  profits  for  the  heirs-at-law 
during  the  devisee's  minority ;  and  his  Honour  said,  that  on  con- 
sideration there  appeared  to  be  nothing  in  the  difiSculty  which  had 
struck  him  at  the  former  argument,  because  the  right  could  not 
depend  on  the  conveyance  to  be  made,  which  must  conform  to  the 
rights  declared  by  the  will. 

Upon  the  whole  I  can  see  no  reason  to  doubt  that  the  estate,  in 
the  present  case,  vested  immediately  in  George  Holland  Ackers, 
determinable  upon  his  dying  under  the  age  specified,  the  trustees 
taking  an  interest  for  his  behoof,  limited  to  his  minority. 

I  must  add  a  few  words,  in  conEequence  of  something  that  has 
been  said  in  the  course  of  the  argument  upon  the  attendance  of  the 
learned  Judges,  as  if  they  had  been  called  in  on  an  equitable 
question.  They  were  not  so  called  in  ;  they  were  called  in  on  the 
legal  question,  and  not  unnecesEarily  called  in.  If  indeed  it  had 
been  clear  that,  but  for  the  equitable  point,  the  remainder  vested, 

(1)  3  T.  R.  41.  (2)  leVes.  491 ;  and  see  Lord  Cam p- 

dell's  judgment,  next  page. 
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their    assistance    would    have    been    unnecessary ;    but    it    was      Phipps 
impossible  to  know  how  that  question  should  be  decided,  in  the     ackebs. 
^conflict  of  authorities  ;  and  had  it  been  determined  in  favour  of      [  *603  ] 
contingency,  the  equitable  question  never  could  have  arisen.  Their 
being  called  in  was  therefore  essentially  useful  to  aid  the  decision 
of  the  case. 

Upon  these  grounds  I  entirely  concur  in  the  proposition  which 
my  noble  and  learned  friend  has  submitted  to  your  Lordships, 
that  the  decree  of  his  Honour  the  Yice-Ghancellor  should  be 
affirmed. 

LoBD  Campbell: 

This  case  has  been  so  elaborately  discussed  by  my  noble  and 
learned  friends  who  have  preceded  me,  that  it  is  quite  enough  for  me 
to  say  that  I  entirely  concur  in  the  view  they  have  taken  of  it.  The 
question  is  with  respect  to  the  right  to  the  rents  and  profits  of  the 
Wheelock  estate  between  the  death  of  the  testator  and  the  time 
when  George  Holland  Ackers  reached  the  age  of  21  years.  That 
depends  upon  whether  he  took  a  vested  estate  upon  the  death  of 
the  testator,  liable  to  be  devested  upon  his  dying  before  21  without 
issue.  Now  I  must  say  that  I  entirely  concur  in  the  opinion  of  the 
learned  Judges  with  respect  to  the  legal  question ;  and  when  I  look 
at  the  limitation  over  upon  his  dying  before  attaining  21  without 
issue,  I  think  that  it  cannot  admit  of  any  reasonable  doubt  that  if 
it  had  been  a  legal  limitation  it  would  have  vested  in  George 
Holland  Ackers  immediately  upon  the  death  of  the  testator,  liable 
to  be  devested  on  his  dying  before  21  without  issue. 

Then  the  question  arises  as  to  what  e£fect  is  to  be  given  to  this 
being  only  an  equitable  estate,  because  it  is  a  conveyance  to  trustees 
for  the  use  of  the  trustees,  their  heirs  and  assigns,  to  convey  in 
the  manner  stated.  I  think  that  equity  in  this  case  ought  to 
follow  the  law ;  and  that  case  which  has  been  referred  *to,  of  [  *604  ] 
Stanley  v.  Stanley,  seems  to  me  to  be  a  direct  authority  for  that 
purpose.  It  was  cited  by  the  counsel  for  the  appellant  with  a 
different  view,  to  show  that  the  estate  did  not  vest  before  21 ;  not 
with  a  view  to  show  that  if  it  had  been  a  legal  limitation  the  estate 
would  have  vested  before  21,  the  circumstance  of  its  being  an 
equitable  estate  made  any  difference.  There  it  was  held  that  the 
rents  and  profits  between  the  death  of  the  testator  and  Thomas 
Massey  reaching  21  did  not  go  to  him,  but  went  to  the  heir-at- 
law.    Therefore  it  was  considered  that  the  estate  did  not  vest  in 
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him  till  he  reached  21.  That  woald  only  be  applicable  to  the  first 
point  in  the  case ;  bat  there  is  a  distinction  which  my  noble  and 
learned  friends  have  referred  to,  that  there  the  trustees  were 
expressly  required  to  receive  the  rents  and  profits  antil  Thomas 
Massey  reached  the  age  of  21 ;  therefore  rebatting  any  presumption 
that  Thomas  Massey  was  to  have  any  interest,  legal  or  equitable, 
till  he  reached  the  age  of  21  years.  Therefore  there  is  that 
distinction  with  respect  to  the  first  point.  With  respect  to  the 
second  point,  it  appears  to  me  to  be  an  express  authority  to  show 
that  in  this  case  George  Holland  Ackers  took  an  equitable  estate, 
on  the  death  of  the  testator,  liable  to  be  devested  on  his  dying 
before  21  without  issue,  and  that  consequently  the  rents  and 
profits  which  accrued  till  he  reached  21,  he  having  survived, 
belonged  to  him,  and  that  therefore  the  decree  ought  to  be 
affirmed. 


[♦605] 


LoBD  Brougham: 

I  quite  agree  with  my  noble  and  learned  friend  that  that  case, 
upon  the  first  point,  is  by  no  means  irreconcilable  with  the  present, 
because  there  was  a  devise  of  the  rents  and  profits  until  Thomas 
Massey  reached  21.  It  is  a  stronger  authority  upon  the  second 
point,  inasmuch  as  the  Master  *of  the  Bolls  at  first  leaned  the 
other  way  and  changed  his  opinion  upon  further  consideration. 

Appeal  dismissed  with  cost*. 


1842. 

March  4, 11, 
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Lord 
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HAMILTON   V.  HAMILTON. 

(9  Clark  &  Finnelly.  327—353.) 

Marriage,  proof  of — Ilusband  and  wife — Agent. 

M.  C,  an  unmarried  woman,  while  living  with  her  mother,  had  two 
children  by  A.  H. ,  a  single  man,  who  gave  bond  to  the  parish  to  indemnify  it 
against  their  maintenance.  He  afterwards  changed  his  residence,  and  M.  C. 
went,  with  her  two  children,  to  reside  in  his  house,  and  so  resided  till  his 
death.  Shortly  after  this  change  of  residence  he  obtained  from  his  law  agent 
a  form  of  words  necessaiy,  by  the  Scotch  law,  to  constitute  a  marriage.  He 
then  wrote  this  note  :  **  My  dearest  May, — I  hereby  solemnly  declare  that 
you  are  my  lawful  wife,  though  for  particular  reasons  I  wish  our  marria^ 
to  be  kept  private  for  the  present.  I  am  your  affectionate  husband,  A,  H." 
This  note  was  addressed,  inside,  to  *'M.  C."  but  outside  to  "Mrs.  A.  H." 
He  deposited  the  note  with  the  law  agent,  saying,  **it  would  please  and 
satisfy  her,"  but  directed  the  agent  to  keep  it  a  secret  till  his,  A.  H.'s, 
death.    A.  li.  always  represented  himself  to  his  relations  as  a  single  man. 

Held  that  a  valid  marriage  had  been  constituted  between  these  parties ; 
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that  the  words  of  the  paper  were  sufficient  for  that  purpose,  so  far  as  the  Hamilton 

man  was  concerned ;  and  that  his  conduct  and  expressions  to  the  law  agent,  f . 

together  with  the  subsequent  residence  of  the  woman  with  him,  must  be  '  Hamilton. 
taken  as  evidence  of  her  knowledge  of  the  paper,  and  her  assent  to  it. 

The  law  agent  was,  under  the  circumstances,  here  equally  the  agent  of 
the  wife  as  of  the  husband,  for  the  purpose  of  the  custody  of  this  paper. 

This  was  an  action  of  declarator  of  illegitimacy,  instituted  by 
the  appellant,  who  claimed  to  be  next  of  kin  and  heir-at-law  of 
Archibald  Hamilton,  deceased.  The  question  at  issue  was  raised 
on  the  face  of  the  summons,  which,  after  setting  forth  that  the 
respondents  were  bom  of  May  Clark,  and  that  Archibald  Hamilton, 
the  appellant's  brother,  who  died  in  February,  1828,  was  alleged 
to  be  their  father,  proceeded  *in  these  terms :  *'  That  the  said  [  *328  ] 
Archibald  Hamilton  was  never  married  to  the  said  May  Clark,  nor 
were  the  said  Archibald  Hamilton  and  May  Clark  by  habit  and 
repute  husband  and  wife ;  but  the  said  May  Clark,  in  so  far  as  she 
was  known  to  be  connected  with  the  said  Archibald  Hamilton, 
was  known  only,  and  declared  by  himself  to  his  friends  and 
acquaintances,  to  be  a  person  with  whom  he  lived  in  illicit  inter- 
coarse,  and  as  the  mother  of  the  said  children :  That  the  said 
Archibald  Hamilton  was  always  known,  and  held  and  reputed  to 
be,  an  unmarried  man,  down  to  the  period  of  his  decease  as  afore- 
said, and  he  was  buried  as  an  unmarried  man :  That  the  said 
Mary  Hamilton,  Jennet  or  Jessie  Hamilton,  James  Hamilton,  and 
Archibald  Hamilton,  are  bastards,  or  at  least  are  not  the  lawful 
children  of  the  said  Archibald  Hamilton,  and  they  were  never 
legitimated,  and  have  no  title  to  any  of  the  civil  rights  which  would 
have  been  competent  to  his  lawful  children :  nevertheless  they 
falsely  pretend  that  they  are  the  lawful  children  of  the  said 
Archibald  Hamilton,  in  prejudice  of,  and  to  the  great  hurt  and 
injury  of,  the  pursuer,  who  is  his  nearest  and  lawful  apparent  heir 
as  aforesaid :  Therefore  it  ought  and  should  be  found  and  declared, 
by  decree  of  the  Lords  of  our  Council  and  Session,  that  the  said 
Mary  Hamilton,  Jennet  or  Jessie  Hamilton,  James  Hamilton,  and 
Archibald  Hamilton,  are  bastards,  or  at  least  are  not  the  lawful 
children  of  the  said  Archibald  Hamilton ;  their  mother,  the  said 
May  Clark,  never  having  been  married  to  him ;  and  that,  there- 
fore, they  have  no  title  to  any  of  the  legal  or  civil  rights  which 
would  have  been  competent  to  his  lawful  children." 

Defences  were  lodged  by  the  respondents,  and  evidence,  parole 
and  documentary,  was  adduced  on  both  sides  to  a  considerable 
extent. 
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Hamilton  The  facts  of  the  case  were  these  :  Archibald  Hamilton,  the  father 
Hamilton,  of  the  respondents,  was  a  surgeon  in  the  army,  and  was  commonly 
[  329  ]  called  Dr.  Hamilton.  On  leaving  the  service  he  came  to  reside  in 
Edinburgh,  where  his  sisters  had  a  house,  and  he  resided  with 
those  sisters  for  some  years.  He  formed  a  connexion  with  May 
Clark,  the  mother  of  the  respondents,  a  person  in  a  rank  of  life 
much  inferior  to  his  own.  At  the  commencement  of  that  connexion 
the  parties  did  not  reside  together,  and  the  connexion  was  at 
first  undoubtedly  illicit. 

About  the  year  1816  or  1817,  the  attention  of  the  parochial 
authorities  had  been  directed  to  the  situation  of  the  respondents' 
mother,  who  then  resided  in  the  Canongate  of  Edinburgh  with  two 
of  the  respondents,  Mary  and  Jennet  Hamilton.  To  prevent  any 
proceedings  for  ejecting  the  respondents'  mother  from  their  resi- 
dence, Dr.  Hamilton  at  that  time  came  forward,  and,  along  with 
a  friend,  entered  into  an  obligation  that  these  two  children,  therein 
described  as  illegitimate,  should  not  become  a  burden  on  the 
parish. 

About  Whitsuntide,  1817,  Dr.  Hamilton  took  a  house  in  Brown 
Street,  Pleasance,  whither  he  removed  from  his  sisters'  residence, 
and  lived  with  May  Clark  and  the  two  children.  He  twice  after- 
wards changed  his  residence,  and  on  each  occasion  May  Clark 
and  the  children  removed  with  him  and  lived  with  him.  Two  other 
children  were  afterwards  born,  and  all  lived  together  in  one  house 
till  Dr.  Hamilton's  death,  in  1828. 

On  the  26th  of  September,  1817,  Dr.  Hamilton  addressed  to  the 
respondents'  mother  a  letter,  expressed  in  the  following  terms : 

"  Edinr,  September  26,  1817. 

"  My  dbabest  May, — I  hereby  solemnly  declare   that  you  are 
r  *330  ]      my  lawful  wife,  tho',  for  particular  reasons,  *I  wish  our  marriage  to 
be  kept  private  for  the  present.    I  am  your  affect,  husband, 
"  To  May  Clark."  "  Ar.  Hamilton." 

Addressed  on  the  back,  ''  Mrs.  A.  Hamilton,  Brown  Street, 
Pleasance." 

This  letter  was  deposited  with  a  Mr.  Dickie,  who  had  done 
some  law  business  for  the  Doctor,  and  the  circumstances  of  that 
deposit  were  those  on  which  the  appellant  mainly  relied  in  the 
Court  below,  in  order  to  prove  the  insuflficiency  of  the  proceeding  to 
constitute  a  marriage  and  to  legitimate  the  children.  Those 
circumstances  were  thus  stated  in  the  evidence  of  Mr.  Dickie,  who 
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was  examined  as  a  witness  for  the  appellant :  ''  That  in  the  year    Hamilton 
1817  or  1818,  the  Doctor  waited  upon  the  deponent,  and  stated  that    Hamilton. 
he  wished  to  execute  some  writing  by  which  the  said  person  might 
be  enabled  to  receive  the  pension  of  an  army  surgeon's  widow : 
That  the  deponent  staled  to  the  Doctor  that,  in  his  opinion,  that 
could  only  be  done  by  making  her  his  wife ;  to  which  the  Doctor 
replied,  that  that  he  never  would  do ;  but  he  stated,  at  the  same 
time,  that  be  wished  the  deponent  would  give  him  the  form  of  an 
acknowledgment  of  the  defenders'  mother  as  his  wife,  and  that  he 
would  leave  it  in  the  deponent's  hands,  and  repeating  that  he  would 
not  make  her  his  wife,  and  that,  therefore,  he  would  not  deliver  the 
document  into  her  possession :  That  the  deponent  then  wrote  out 
two  lines  of  a  simple  acknowledgment  of  the  defenders'  mother  as 
bis  wife,  which  the  Doctor  took  away  with  him.    Depones,  that  in 
a  short  time,  which  might  be  within  a  week  or  a  fortnight,  the 
Doctor  returned,  brmging  with  him  the  acknowledgment  written  in 
his  own  hand,  and  subscribed  by  him,  and  addressed   to  the 
defenders'  mother,  and  he  delivered  it  to  the  deponent,  requesting 
him  to  be  the  ^custodier  of  it,  and  expressed  an  anxious  desire  that      [  *33i  ] 
it  should  be  so  arranged,  that,  in  the  event  of  the  deponent's  death, 
it  should  fall  into  no  hands  but  the  Doctor's  own ;  and  that  the 
deponent  then,  in  presence  of  the  Doctor,  put  the  acknowledgment 
in  an  envelope,  upon  the  back  of    which   the  deponent  wrote, 
*  To    be  delivered  into  the  hands  of  Archibald  Hamilton,  Esq., 
unopened ; '  and  it  was  then  sealed  with  the  Doctor's  seal,  as  the 
deponent  thinks :  That  the  deponent  does  not  recollect  that  any- 
thing farther  passed  on  that  occasion :  That  either  on  that  occasion 
or  the  previous  one,  but  he  thinks  upon  that  occasion,  he  men- 
tioned to  the  Doctor  his  opinion,  that  a  latent  document  of  the 
above  description  would  not  avail  him  with  reference  to  the  object 
in  view,  of  obtaining  a  pension  of  a  widow  ;  on  which  the  Doctor 
remarked,  that  it  might  be  so,  but  it  could  do  no  harm,  and 
might  be  of  use.    Deponent  retained  the  said  document  in  his 
possession  during  Dr.  Hamilton's  life:  That  he  considered  himself 
the  holder  of  the  document  on  the  Doctor's  account  only,  and  he 
would  have  delivered  it  to  him  if  required :  That  when  on  his 
deathbed  the  Doctor  sent  for  the  deponent,  and  put  into  his  hands 
a  deed  of  settlement  which  he  had  executed  some  time  before,  and 
gave  the  deponent  instructions  to  make  some  alterations  upon  it : 
That  the  deponent  took  a  note  of  these  at  the  moment,  and  pre- 
pared a  codicil  in  terms  of  the  instructions  so  received,  which  he 
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Hahiltox  took  to  the  Doctor's  next  day,  when  it  was  executod ;  and  the 
•Hamilton,  deponent  produces  the  settlement  and  codicil,  which  is  marked 
by  him  and  the  commissioner  as  relative  hereto.  On  the  first 
occasion,  when  the  deponent  called,  he  saw  the  defenders*  mother, 
who  was  with  the  Doctor  in  the  bedroom  ;  she  left  the  room,  and 
the  Doctor  then  said  she  was  the  person  the  deponent  knew  about, 
r  *332  ]  and  ^reminded  the  deponent  of  the  letter  of  acknowledgment,  and 
requested  the  deponent  to  give  it  to  her  in  the  event  of  his  death ; 
and  the  Doctor  afterwards,  upon  the  defenders'  mother  returning 
to  the  room  on  that  day,  or  on  the  occasion  when  the  deponent  got 
the  codicil  executed  on  the  following  day,  repeated,  in  her  presence, 
his  request  that  the  deponent  should  deliver  the  acknowledgment 
to  her  in  the  event  of  his  death.  That  the  precise  words  used  by 
the  Doctor  the  deponent  cannot  recollect ;  but  they  were  to  this 
effect,  that,  addressing  the  deponent,  he  said, '  You  know  you  have 
a  letter  addressed  to  May,'  meaning  the  defenders'  mother,  '  and 
you  will  give  it  to  her  after  all  is  over  with  me.'  Nothing  passed 
in  the  presence  of  the  defenders'  mother  intimating  the  nature 
or  contents  of  the  said  letter.  The  Doctor  was  quite  aware  that 
he  was  dying." 

On  cross-examination  he  stated,  that  he  became  acquainted  with 
the  pursuer  long  before  he  became  acquainted  with  Dr.  Hamilton, 
and  the  pursuer  introduced  the  Doctor  to  the  deponent :  That  from 
that  time  they  met  frequently,  but  no  great  friendship  or  intimacy 
subsisted  between  them  :  That  shortly  after  the  deponent's  intro- 
duction the  deponent  called  once  or  twice  upon  the  Doctor,  at  his 
house  in  Prince's  Street,  where  his  sisters  also  lived :  That  he 
never  was  in  any  other  house  where  the  Doctor  resided,  except 
upon  the  occasions  above  deponed  to,  on  his  last  illness :  That  prior 
to  1816,  the  deponent  had  acted  as  the  pursuer's  agent,  and  the 
Doctor  certainly  knew  that  the  deponent  was  the  pursuer's  man  of 
business  :  That  September  26,  1817,  the  date  of  the  letter  of 
acknowledgment,  is  the  true  date,  or  about  it,  of  the  interview 
with  Dr.  Hamilton,  when  the  document  was  delivered  to  the 
[  *333  ]  deponent :  That  he  cannot  say  whether  his  books  ^contain  any 
entry  relative  to  the  bond  of  caution  referred  to,  and  he  is  sure 
there  is  none  as  to  the  letter  of  acknowledgment :  That  no  one 
was  present  when  the  letter  was  deposited  with  the  deponent,  and 
the  deponent  was  not  aware  that  any  other  person  was  cognizant 
of  the  letter,  except  the  deponent  and  the  Doctor,  and,  as  the 
deponent   supposed,    the    defenders'    mother    herself  ;    and    the 
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deponent's  reason  for  this  supposition  was,  that  when  he  was  Hamilton 
stating  to  the  Doctor  his  opinion  that  the  acknowledgment  would  Hamilton. 
not  avail,  the  Doctor  remarked,  that  it  would  please  and  satisfy 
her :  That  the  deponent  considered  the  depositation  of  the  letter, 
and  all  that  passed  about  it,  as  confidential,  and  never  mentioned  it 
to  any  one :  That  when,  on  the  Doctor's  last  illness,  he,  in  the 
defenders'  mother's  presence,  requested  the  deponent,  when  all 
was  over  with  him,  to  deliver  the  acknowledgment  to  the  defenders' 
mother,  the  Doctor  said  this  aloud,  with  the  apparent  intention 
that  it  should  be  heard  by  the  defenders'  mother,  and,  as  the 
deponent  understood,  in  order  that  there  might  be  an  acknowledg- 
ment by  the  deponent  in  her  presence,  that  he  was  possessed  of 
the  letter :  That  the  deponent's  impression  certainly  was,  that  the 
defenders'  mother  knew  that  a  letter,  declaring  her  to  be  the 
Doctor's  wife,  had  been  placed  in  the  deponent's  custody. 

In  a  will  made  in  1820,  Dr.  Hamilton  described  the  parties  as 
**  Mary  Hamilton  and  Janet  Hamilton,  my  daughters,  and  May 
Clark  their  mother ; "  and  in  a  codicil  made  in  1828,  a  few  days 
before  his  death,  he  called  them  **  May  Clark,  and  my  four  children 
by  her,  now  in  life." 

The  defenders,  in  order  to  show  what  had  been  Mr.  Dickie's 
impression  and  his  conduct  at  the  time  of  the  death  of  Dr. 
Hamilton,  put  in  evidence  a  ^letter,  dated  the  11th  of  March,  [  *^^^  ] 
1828,  and  written  by  him  to  Mr.  Campbell,  the  army  agent, 
announcing  that  event,  and  in  which  he  thus  expressed  himself 
on  the  subject  of  Dr.  Hamilton's  family  :  ''  Mr.  Bowie  has  probably 
informed  you  that  the  late  Mr.  Hamilton  has  left  a  widow  and  four 
children  ;  and  as  they  have  little  else  to  depend  on,  his  friends  are 
desirous  of  obtaining  the  usual  Government  pension  for  them.  It 
is  proper  to  mention  that  Mr.  Hamilton  was  not  married  according 
to  the  rites  of  the  Church,  but  the  lady  holds  a  letter  from  him, 
written  upwards  of  five  years  ago,  declaring  her  to  be  his  wife ; 
since  which,  they  have  chiefly  resided  together,  two  of  the  children 
have  been  bom,  and  she  was  considered  in  the  neighbourhood  by 
habit  and  repute  as  his  wife ;  which,  by  our  law,  constitutes  a  legal 
marriage,  entitling  the  widow  and  children  to  all  their  legal  rights." 
Other  letters  of  a  similar  import  were  given  in  evidence. 

The  Lord  Ordinary,  on  the  27th  of  February,  1889,  pronounced 
an  interlocutor  in  favour  of  the  appellant.  The  respondents  carried 
the  case  before  the  Judges  of  the  First  Division  of  the  Court  of 
Session,  when  their  Lordships  unanimously  delivered  a  judgment 
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Hamilton     by  which  they  altered  the  interlocutor  of  the  Lord  Ordinary,  and 
Hahiltok.    assoilzied  the  respondents,  with  expenses.     This  was  the  jadgment 
appealed  against. 

The  Solicitor 'General  and  Mr,  S.  Gordon  {Mr,  Bruce  was  with 
them),  for  the  appellant : 

The  question  here  is,  whether  there  has  been  a  perfect  act  of 
marriage.  In  order  to  establish  such  an  act  there  must  have  been 
mutual  consent,  and  this  consent  must  have  been  properly  expressed 
by  the  one  to  the  other  at  some  time  during  the  life  of  the  parties. 
[  *336  ]  That  was  not  so  here,  and  the  act  done  does  not  amount  to  *an 
act  of  marriage.  Try  it  by  this  test :  suppose  either  of  the  parties 
had,  after  this  act,  married  another  person  in  a  regular  manner, 
would  such  marriage  have  amounted  to  bigamy  ?  Or  again,  would 
what  was  done  have  enabled  either  of  the  parties  to  obtain  from 
the  Courts,  in  a  hostile  suit,  a  declarator  of  marriage  during  the 
life  of  the  other  party  ?  It  is  submitted  that  both  these  questions 
must  be  answered  in  the  negative.  It  is  plain  that  Dr.  Hamilton 
did  not  choose  to  do  anything  which  would  fix  on  him  during  his 
life  the  liabilities  of  marriage ;  his  desire  was  merely  to  do  that 
which  would  provide  for  this  woman  after  his  death.  The  scheme 
was  a  mere  fraud  on  the  public. 

(Lord  Campbell  :  It  w^s  not  only  a  fraud  on  the  public,  but  an 
injury  to  the  pursuer ;  for  the  woman  could  not  be  considered  a  widow 
unless  she  had  been  a  wife ;  and  if  so,  his  rights  were  thereby  affected. 

The  Lord  Chancellor  :  And  whatever  reserve  there  was  in  his 
mind,  if  what  he  did  appeared  to  be  an  act  of  marriage,  and  was 
accepted  by  her  as  such,  his  mental  reservation  would  make  no 
difference  in  the  matter.) 

That  is  so,  and  that  gives  rise  to  the  second  ground  of  argument, 
namely,  that  she  did  not  accept  this  as  an  act  of  marriage.  There 
is  no  evidence  that  she  knew  of  the  paper  having  been  written.  There 
is  no  evidence  that  the  paper  was  ever  delivered  to  her.  The  case 
of  Fullarton  v.  Anderson  (i)  is  relied  on  as  to  this  part  of  the  case. 
It  establishes  the  doctrine  that  written  declarations  of  marriage 
found  in  the  man's  repositories,  and  never  proved  to  have  been 
communicated,  are  not  sufficient  to  constitute  marriage.  It  was 
there  said  that  there  must  be  an  explicit  act  of  acceptance  on  her 

(1)  Morr.  12690. 
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part ;  for  that  while  the  letter  remained  in  the  man's  custody,  and  Hamilton 
without  knowledge  and  acceptance  *by  the  woman,  it  was  revocable  Hamilton. 
by  him,  and  was  therefore  not  binding  on  either  party.  [  *SS6  ] 

(Lord  Campbell  :  But  if  once  a  present  marriage  is  constituted, 
it  will  make  no  difference  that  the  paper  remains  in  the  man's 
cnstody.) 

It  is  clear  that  there  was  no  such  constitution  of  marriage  here ; 
had  there  been  he  would  have  called  her  his  wife  in  his  will  and 
codicil.  It  cannot  be  supposed  that  he  would  on  his  deathbed 
describe  his  children  in  the  way  in  which  illegitimate  children  are 
described,  and  their  mother  by  her  maiden  name,  had  any  valid 
act  of  marriage  ever  been  constituted  between  them.  The  evidence 
here  goes  to  show  that,  with  a  view  to  prevent  its  constituting  a 
contract  of  marriage,  the  paper  was  not  delivered  to  her.  The 
Judges  in  the  Court  below  spoke  of  this  as  a  contrivance  to  cheat 
the  woman,  but  it  was  not  so. 

(Thb  Lord  Chancellor  :  Part  of  the  evidence  is,  that  the  Doctor 
said  to  Dickie,  ''  At  all  events  it  cannot  do  harm;  it  will  please  and 
satisfy  her."  Does  that  show  an  intention  to  cheat  her  ?  It  tends 
to  prove  that  she  knew  of  the  paper ;  how  else  could  she  be  pleased 
and  satisfied  with  it  ?) 

That  depends  upon  the  question  whether  it  was  to  please  and 
satisfy  her  as  a  contract  of  marriage,  or  as  the  means  of  getting 
a  pension.  It  does  not  show  that  she  knew  of  the  paper  at  the 
time.  There  is  no  trace  of  any  demand  by  her  of  an  acknowledg- 
ment of  marriage.  Had  there  been  any  such  thing  and  had  he 
endeavoured  to  defraud  her,  that  would  have  been  a  different  thing ; 
but  there  is  none.  There  is  no  evidence  here  of  the  woman  having 
seen  the  paper,  nor  of  her  having  had  even  legal  possession  of  it. 
Dickie  was  not  the  agent  of  the  woman,  but  of  the  man  ;  he  was 
therefore  not  the  custodier  of  the  paper  on  her  account,  but  on  the 
accomit  of  Dr.  Hamilton.  Why  was  Dickie  to  keep  the  paper,  and 
only  to  deliver  it  in  the  *event  of  the  Doctor's  death,  if  that  paper  [  •szi  ] 
was  to  be  treated  as  having  constituted  a  marriage  ever  since  1817  ? 
She  was  told  of  it  at  the  time  of  the  death ;  a  fact  which  renders  it 
probable  that  she  did  not  know  of  it  before.  There  was  no  marriage 
here.    It  is  true  that  a  marriage  may  be  easily  made  in  Scotland, 
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Hamilton     but  M'Neil  v.  Macgregor  (i)  shows  that,  however  easily  it  may  be 
Hamilton,    ixiade  there,  it  must  be  the  result  of  the  free,  full,  and  deliberate 
consent  of  both  parties;  which  certainly  did  not  exist  in  this  case. 

Mr,  Pembert4)n  and  Mr,  Kelly,  for  the  respondents : 

This  paper  is  itself  a  marriage,  or,  at  the  very  least,  evidence  of 
a  marriage  made  long  before  between  these  parties.  All  that  was 
done  is  easily  accountable  by  the  fact  of  the  poverty  and  pride  of 
Dr.  Hamilton.  *  *  He  married  the  woman,  but  would  not  let  the 
marriage  be  made  public.  He  desired  to  please  and  satisfy  her  by 
giving  her  this  document ;  but  having  given  it  her,  he  deposited  it 
with  his  agent  to  keep  till  his  death.  That  agent  was  not  the  agent 
of  the  husband  as  contradistinguished  from  the  wife;  for  when  that 
paper  was  given,  there  ceased  to  be  any  difference  of  interest  between 
them.  Dickie  was  the  agent  of  both  parties  for  the  purpose  of  the 
custody  of  that  paper.  The  explicit  assent  of  the  woman  may  be 
proved  as  clearly  by  circumstances  as  by  a  declaration,  and  here 
[  ♦338  ]  the  *circumstances  do  prove  it.  After  the  date  of  the  paper  which 
was  given  to  please  and  satisfy  her,  she  lived  with  him  as  his  wife, 
and  all  the  neighbours  believed  them  to  be  man  and  wife.  Up  to 
that  time  he  had  merely  visited  her,  but  at  that  time  and  thence- 
forward they  lived  together,  and  had  the  repute  of  man  and  wife. 
The  assent  may  be  inferred  from  circumstances,  Honeyman  v. 
Campbell  (2).  Lord  Chancellor  Brougham  there  says,  **  Consent 
alone  makes  the  marriage ;  and  there  are  three  ways  in  which  that 
consent  may  be  proved.  The  first  is  consent  in  fact,  per  verba  de 
prasenii ;  secondly,  consent  partly  by  the  presumption  of  law  and 
partly  in  fact,  as  when  the  parties  live  together  as  married,  and  are 
in  habit  and  repute  husband  and  wife.*'  The  rule  thus  stated  is 
founded  on  the  doctrine  deduced  by  Lord  Stowell  from  the  Scotch 
authorities  in  Dalrymple  v.  Dalryinple  (3) ,  and  stated  in  Stair  (4)  and 
Erskine  (6).  The  man  here  had  the  strongest  motives  for  concealing 
the  marriage,  but  he  had  none  whatever  for  not  contracting  it. 
Did  he  so  contract  it  ?  There  can  be  no  doubt  on  the  evidence  that 
he  did ;  that  he  wrote  the  letter,  that  he  communicated  it  to  the 
woman,  and  then  deposited  it  with  Dickie,  for  the  double  purpose 
of  concealment  and  safety.  That  the  woman  must  have  known  of 
the  paper  is  clear ;   for  otherwise  where  is  the  meaning  to  be 

(1)1  Dow  &  01.  208.  (4)  Inst.  lib.  1,  tit.  4,  s.  6. 

(2)  2  Dow  &  CI.  281.  (5)  Bk.  1,  tit.  6,  s.  5. 

(3)  2  Hagg.  Cons.  Rep.  58. 
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attached  to  the  phrase  found  in  Dickie's  evidence,  that  it  would  Hamiltok 
please  and  satisfy  her  ?  How  could  she  be  pleased  and  satisfied  Hamilton. 
with  a  thing,  of  the  existence  of  which  she  had  no  knowledge  ? 

(LoBD  Brouoham  :  It  depends  on  the  way  in  which  it  was  known 
to  her.    If  known  to  her,  and  she  assented  to  it  in  the  usual  way, 
that  is  a  marriage ;  but  if  known  to  her,  and  *she  assented  to  it      [  *339  ] 
merely  for  the  purpose  of  gaining  a  pension,  that  is  not  a  marriage.) 

It  is  impossible  to  conceive  such  an  assent.  The  pension  would 
not  be  gained  without  the  marriage,  and  no  one  can  doubt  that, 
under  the  circumstances  in  which  this  woman  was  placed,  the 
assent  would  be  to  the  contract  and  not  to  the  fraud ;  and  the  more 
BO  as  the  purpose  of  the  supposed  fraud  would  be  defeated  if  the 
contract  of  marriage  was  not  a  valid  one.  There  is  every  reason 
to  believe  that  she  knew  of  the  paper,  and  that  she  assented  to 
it  as  a  contract  of  marriage,  though,  to  gratify  her  husband  and  in 
the  hope  of  gaining  a  benefit  for  her  children,  she  consented  to 
keep  the  marriage  a  secret  from  her  husband's  relations.  The 
paper  was  then  delivered  to  Dickie  for  safe  custody,  and  perhaps 
also  for  the  purpose  of  securing  corroborative  testimony ;  he  must 
be  considered  her  agent  for  these  purposes. 

(Lord  Campbell  :  By  the  law  of  Scotland,  a  contract  of  this  sort 
need  not  be  delivered  in  the  same  manner  as  a  deed  must  be  in 
England.) 

Then  all  the  conditions  are  fulfilled  which  make  this  a  valid 
marriage,  and  the  judgment  of  the  Court  below  must  be  affirmed. 

The  Solicitor-General,  in  reply : 

There  is  no  sufficient  evidence  here  of  knowledge  of  the  paper, 
and  assent  to  it,  by  the  woman.  The  whole  case  on  her  part 
depends  on  inference  ;  and  on  inference  alone  this  House  will  not, 
after  the  death  of  one  of  the  parties,  declare  a  marriage  to  have 
been  constituted. 

Thk  Lord  Chancellor  :  Ayg.  9. 

My  Lords,  this  was  an  action  brought  by  the  pursuer,  for  the 
purpose   of  obtaining  a  declaration   of    the  illegitimacy  of   the 
^defenders,  on  the  ground  of   their   parents   not  having  been      [  's-io  ] 
married.    The  Lord  Ordinary  pronounced  an  interlocutor  against 
the  legitimacy,  from  which  interlocutor  there  was  an  appeal  to  the 
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Hamilton     Court  of  Session  ;  and  after  argnment,  the  Court  of  Session,  by  a 
Hamilton,    unanimous  judgment,  reversed  the  decision  of  the  Lord  Ordinary. 
From  that  judgment  of  the  Court  of  Session  an  appeal  has  been 
brought  to  your  Lordships*  House. 

My  Lords,  there  was  one  ground  insisted  upon  on  the  part 
of  the  defenders,  that  has  utterly  failed ;  I  mean  the  ground  of 
defence  resting  upon  habit  and  repute.  The  evidence  of  habit  and 
repute  was  conflicting  and  divided  to  a  great  extent ;  and  it  is 
impossible,  therefore,  that  evidence  of  that  description  could  be 
made  the  foundation  of  a  decision  establishing  the  status  of 
marriage.  That  part  of  the  case  standing  by  itself  may  be  left 
out  of  our  consideration. 

The  question,  therefore,  rests  solely  upon  a  document  amounting 
to  an  acknowledgment  of  marriage ;  and  the  evidence,  principally 
of  Mr.  Dickie,  connected  with  that  document. 

The  facts  of  the  case,  for  the  purpose  of  introducing  that  evidence, 
are  very  shortly  these:  Dr.  Archibald  Hamilton  had  been  a 
surgeon  in  the  army.  About  the  year  1814  he  retired  from  the 
service.  He  was  in  very  humble  circumstances,  and  went  to  reside 
at  Edinburgh.  He  lived  for  a  considerable  time  with  his  sisters  in 
that  city.  During  that  time  he  formed  a  connexion  with  a  woman 
in  an  inferior  condition  of  life,  of  the  name  of  May  Clark,  who 
lived  in  the  Canongate,  and  by  whom  he  had  two  children.  Those 
children  were  avowedly  illegitimate.  He  was  obliged  to  give 
security  to  the  district  or  the  parish  for  their  support. 
[  341  ]  But  about  the  year  1817,  in  the  month  of  May  in  that  year, 

a  considerable  alteration  took  place  in  his  position  ;  in  his  mode  of 
living.  He  left  the  residence  of  his  sisters,  and  took  a  house, 
or  apartments  consisting  of  two  or  three  rooms,  in  Brown  Street, 
in  the  Pleasance,  and  removed  there.  May  Clark  removed  from 
the  Canongate,  with  the  children,  and  lived  with  him  in  Brown 
Street.  He  resided  there  for  three  years,  and  lived  afterwards, 
I  think,  in  the  Cross  Causeway,  and  subsequently  to  that  in 
St.  Leonard's,  and  in  the  year  1823  he  died.  From  the  time  that 
he  removed  to  Brown  Street,  he  constantly  lived  with  May  Clark 
and  with  the  children,  and  subsequently  to  that  removal  he  had 
two  other  children  ;  two  sons,  twins  ;  and  the  four  are  the  defenders 
in  this  action,  the  respondents  in  this  appeal. 

I  have  mentioned  that,  in  the  month  of  May,  1817,  he  went 
to  Brown  Street,  and  he  was  accompanied,  as  I  have  stated,  at  this 
time  by  May  Clark  and  the  children.     Very  shortly  after   that 
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period,  he  applied  to  Mr.  Dickie,  a  writer  to  the  signet,  with  whom  Hamilton 
he  was  in  some  way  connected  through  his  brother,  the  present  Hamilton. 
pursuer,  who  had  employed  him  in  his  profession.  He  applied 
to  Mr.  Dickie  for  the  purpose  of  obtaining  a  writing  by  which  May 
Clark  should  be  secured  a  pension,  as  the  widow  of  an  army- 
surgeon,  in  the  event  of  his  death.  Mr.  Dickie  informed  him  that 
that  could  not  be  done,  unless  he  married  her.  To  that  he  replied, 
that  he  never  would  do  that.  But,  however,  after  a  little  time, 
he  said  to  Dickie,  ''  I  wish  you  would  draw  me  out  the  form  of  an 
acknowledgment  of  marriage  between  me  and  May  Clark;  "  and 
he  added,  "  it  will  please  and  satisfy  her.*'  Mr.  Dickie  accordingly 
drew  out  such  a  form  of  acknowledgment ;  and  having  obtained 
that,  he  took  his  leave. 

In  about  a  week  or  fortnight  afterwards  he  returned  to  Mr.  [  342  ] 
Dickie,  with  an  acknowledgment  in  his  own  handwriting,  in  these 
terms :  *'  To  May  Clabk.  Edinburgh,  September  26,  1817.  My 
DEABBST  May, — I  hereby  solemnly  declare  that  you  are  my  lawful 
wife ;  though,  for  particular  reasons,  I  wish  our  marriage  to  be 
kept  private  for  the  present.  I  am  your  affectionate  husband, 
Abchibald  Hamilton.'*  And  it  was  addressed  on  the  back  to 
"  Mrs.  A.  Hamilton,  Brown  Street,  Pleasance."  He  delivered  this 
to  Mr.  Dickie,  requesting  Mr.  Dickie  to  take  care  of  it ;  to  show 
it  to  nobody ;  and  to  take  care  that,  in  the  event  of  his  (Dickie's) 
death,  it  should  come  into  no  person's  possession  but  that  of 
himself,  Mr.  Hamilton.  Accordingly  Dickie  put  this  paper  in  an 
envelope,  sealed  it  up,  and  endorsed  it  in  these  terms :  ''To  be 
delivered  into  the  hands  of  Archibald  Hamilton,  Esq.,  unopened." 
Mr.  Dickie  expressed  an  opinion  that  a  secret  transaction  of  this 
nature  would  not  be  sufficient  to  entitle  the  widow  to  the  pension. 
To  which  Mr.  Hamilton  replied,  **  At  all  events,  it  can  do  no  harm." 

Now,  stopping  there  for  the  present,  the  main  question  is  this, — 
Was  this  paper  shown  to  May  Clark?  It  was  written  for  the 
purpose  of  pleasing  and  satisfying  her.  The  inference,  therefore, 
from  that  declaration  (and  it  must  be  remembered  that  Mr.  Dickie 
is  an  unwilling  witness  on  the  part  of  the  defenders),  the  inference 
from  that  declaration  would  be  that  it  was  shown  to  her.  I  think, 
looking  at  the  style  of  the  paper,  and  the  terms  of  it,  the  strong 
probability  is  that  it  was  shown  to  her.  But  I  think  the  case  does 
not  rest  there,  with  respect  to  its  having  been  communicated  to 
May  Clark ;  because,  upon  the  death-bed  of  Dr.  Hamilton,  Mr. 
Dickie  attended  to  write  his  codicil ;  and  upon  that  occasion  May 
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Hamilton  Clark,  "^the  motber  of  the  defenders  being  present,  he  said  to 
Hamilton.  ^^*  I^ickie,  **  You  know  you  have  a  letter  from  me,  addressed  to 
[  *34H  ]  May  Clark.  Upon  my  death,  when  all  is  over  with  me,  you  mast 
deliver  it  to  her."  Mr.  Dickie  says,  from  the  manner  in  which 
he  expressed  himself,  he  understood  that  Dr.  Hamilton  wished, 
in  the  presence  of  May  Clark,  to  obtain  from  him  an  acknowledg- 
ment that  he  was  still  in  possession  of  that  paper.  May  Clark 
made  no  observation  as  to  the  letter,  did  not  ask  what  it  related  to, 
or  what  the  contents  of  it  were.  This  leads,  therefore,  to  the 
inference  that  she  knew  what  the  paper  was,  and  that  this  was 
done  to  satisfy  her  at  that  period  that  this  gentleman,  Mr.  Dickie, 
still  continued  in  possession  of  that  acknowledgment. 

Again,  there  is  another  circumstance  that  is  material  to  be 
adverted  to.  After  the  death  of  Dr.  Hamilton,  Mr.  Dickie  attended 
at  the  funeral,  and  produced  a  settlement  and  a  codicil,  which  was 
read  in  the  presence  of  May  Clark  and  some  of  the  members  of  the 
family ;  and  also  produced  this  paper  and  read  it.  Mr.  Dickie  sa}^ 
he  does  not  recollect  that  he  read  it ;  but  Mr.  Harvey,  a  writer  to 
the  signet,  whose  diary  was  produced,  which  diary  according  to  the 
law  of  Scotland  would  be  evidence,  states  that  it  was  read.  It  does 
not  appear  that  May  Clark  expressed  any  surprise,  but  received  it 
as  a  circumstance  that  she  was  already  acquainted  with.  Now, 
these  circumstances  lead  me  to  the  conclusion  that  the  strong 
probability  is  that  this  paper  was  from  the  first  communicated  to 
May  Clark.  If  it  was  communicated  to  her,  and  she  assented  to  it, 
and  she  continued  to  cohabit  with  him  to  the  time  of  his  death,  and 
had  by  him  children,  there  can  be  no  doubt  that  by  the  law  of 
Scotland  that  would  be  a  marriage. 
[  844  ]  But  then  it  is  said  (and  that  was  one  of  the  main  arguments  in 

the  case),  that  this  paper  was  never  delivered ;  that  it  was  never  out 
of  the  possession  of  the  party  (Dr.  Hamilton) ;  that  Mr.  Dickie  took 
it  as  his  agent,  and  held  it  as  his  agent ;  that  Mr.  Dickie's  posses- 
sion, therefore,  was  his  possession,  and  that  the  instrument  there- 
fore was  wholly  inoperative.  But  if  the  paper  was  shown  to  Mrs. 
Hamilton,  and  she  assented  to  it,  and  she  afterwards  cohabited 
with  him  upon  the  footing  of  that  paper  and  upon  the  foundation  of 
it,  then  she  had  an  interest  in  that  paper.  Had  it  remained  in  the 
possession  of  Dr.  Hamilton,  and  not  been  delivered  to  Mr.  Dickie, 
he  would  have  held  it  for  himself  and  as  trustee  for  her ;  and  when 
it  was  handed  over  to  Mr.  Dickie,  though  he  stood  in  the  first 
instance  as  agent   of   Dr.  Hamilton,  he  would,   so  far  as  the 
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possesdion  of  this  paper  was  concerned/ have  held  it  as  agent  for     Hamilton 

both  of  them  ;   as  agent  for  him  and  as  trustee  for  her.     Therefore     Hamilton. 

I  apprehend  that  if  we  come  to  the  conclasion  that  this  paper  was 

commanicated  to  her  and  she  assented  to  it  (and  if  it  was  com- 

monicated  to  her,  no  person,  knowing  the  evidence,  can  for  a  moment 

doabt  that  she  did  assent  to  it),  that,  under  these  circumstances, 

would  constitute  a  marriage.    It  is  very  material  to  consider  in 

what  light  Mr.  Dickie  viewed  the  transaction  immediately  after  the 

death  of  Dr.  Hamilton.     He  wrote  a  letter  on  the  subject  of  it  to 

the  present  pursuer,  and  represented  it  as  a  legal  binding  marriage. 

That  letter  is  not  forthcoming.    It  is  not  produced  among  the 

documents,  and  we  do  not  know  therefore  the  precise  terms  of  that 

letter ;  but  we  have  the  answer  of  the  pursuer  to  the  letter ;  we  have 

two  letters  written  after  that  letter  was  received,  referring  to  it,  and 

it  is  quite  obvious  from  those  letters  that  Mr.  Dickie  had  *repre-       [  *345  ] 

sented  to  the  pursuer  that  the  marriage  was  a  legal   binding 

marriage  according  to  the  law  of  Scotland.      At  a  subsequent 

period,  he  being  connected  with  the  pursuer,  seems  to  have  altered 

his  opinion,  and  has  styled  it  a  pretended  marriage.     But,  taking 

all  the  circumstances  of  the  case  into  consideration,  I  agree  entirely 

with  what  was  expressed  so  strongly  by  the  Judges  of  the  Court  of 

Session,  that  his  evidence,  as  far  as  it  goes  against  the  defenders, 

is  to  be  received  with  great  suspicion  and  caution  ;  for  he  not  only, 

immediately  after  Dr.  Hamilton's  death,   represented  it  to  the 

pursuer  to  be  a  valid  and  binding  marriage,  but  he  represented  it  to 

l)e  a  valid  and  binding  marriage  to  Mr.  Campbell ;  for  he  wrote  a 

letter  to  Mr.  Campbell  stating,  in  terms,  that  by  the  law  of  Scotland 

it  was  a  legal  and  binding  marriage,  which  entitled  her  to  the 

widows'  pension ;  and  that  letter  was  written  for  the  purpose  of 

obtaining  the  widows'  pension.    I  think  that,  taking  all  these 

circumstances  into  consideration,  considering  the  relation  in  which 

Mr.  Dickie  stood  to  the  pursuer,  and,  notwithstanding  that  relation, 

his  having  stated  in  his  evidence  that  he  had  no  doubt  this  letter 

was  communicated  to  May  Clark,  we  cannot  but  come  to  the  same 

conclusion  at  which  the  Court  of  Session  arrived,  that  the  letter 

was  communicated  to  her,  and  that  she  assented  to  it. 

But  it  is  stated  in  the  printed  papers  that  Dr.  Hamilton  was  a 
proud  man,  a  high-minded  man,  and  that  he  never  would  have 
degraded  himself  by  such  a  connexion.  But  at  least  this  is  true 
and  certain,  that  he  intended  after  his  death  that  she  should  be 
represented  as  his  widow.     He  intended  after  his  death,  therefore^ 
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Hamilton     that  Bhe  should  be  considered  as  having  been  his  wife ;  and  there- 
Hamilton.    'o^^  ^^^  pride  was  sufiSciently  satisfied  *by  concealing,  during  his 
[  *346  ]       lifetime,  the  circumstance  of  the  marriage,  and  for  that  parpoBe  he 
took  precautions  which  seem  to  have  been  sufficiently  effectual. 

Again,  the  same  witnesses  who  represent  him  as  being  a  high- 
minded  man,  as  being  a  proud  man,  and  that  he  would  not  degrade 
himself  by  a  connexion  of  this  kind,  state  that  he  was  an  honour- 
able man ;  and  yet  if  we  are  to  consider  that  this  was  not  a 
marriage,  that  he  was  not  married  to  May  Clark,  what  is  the  infer- 
ence ?  That  he  intended  to  commit  a  fraud  by  enabling  her  to 
represent  herself  as  his  widow,  to  represent  that  she  had  been 
married  to  him,  in  order  that  she  might  obtain  a  pension.  How 
much  easier  is  it  to  reconcile  the  different  parts  of  this  character  by 
assuming,  which  is  the  probability  and  the  strong  probability  of  the 
case,  that  he  married  her,  that  it  was  his  intention  to  keep  that 
marriage  secret  because  he  knew  it  would  bring  them  into  conflict 
with  his  relations,  and  make  him  the  subject  of  mockery  to  persons 
with  whom  he  was  connected  during  his  lifetime,  but  that  he  had 
no  scruple  whatever  that  it  should  be  avowed  af t«r  his  death  that  he 
had  married  her. ;  and  that  by  these  means,  these  honest  means,  he 
would  secure  to  his  widow  a  pension.  It  appears  to  me  that  that  is 
the  true  view  of  the  case.  That  was  the  view  of  the  case  taken  by  the 
Court  of  Session,  and  it  is  the  view  that  I  have  taken  after  a  careful 
consideration  of  the  paper  and  of  the  other  evidence  in  the  case. 

There  is  one  observation  made  by  the  Court  of  Session,  which  I 
think  material ;  it  is  a  circumstance  to  lead  us  not  to  view  very 
favourably  the  course  of  conduct  pursued  by  the  present  plaintiff. 
No  proceedings  were  instituted  for  a  period  of  twelve  years  after  the 
[  *S47  ]  death  of  Dr.  Hamilton.  During  the  whole  *of  that  period  the 
pursuer  lay  by  and  did  not  question  the  legitimacy.  It  is  not  a 
very  favourable  circumstance  in  support  of  his  claim,  and  it  was 
not  very  just  to  the  defenders,  because  the  effect  of  it  might  have 
been  to  deprive  them  of  evidence  most  material  for  the  purpose  of 
supporting  their  defence.  I  think  that,  under  all  the  circumstances, 
I  shall  be  justified  in  advising  your  Lordships  to  confirm  the 
unanimous  decision  of  the  Court  of  Session  in  this  case,  with  costs. 

Lord  Brougham  : 

My  Lords,  I  entirely  agree  in  the  view  which  my  noble  and 
learned  friend  has  taken  of  this  case,  in  the  arguments  by  which 
he  has  so  clearly  and  satisfactorily  supported  that  view,  and  in 
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the  proposition  which  he  has  made  to  your  Lordships  as  the  result  Hamilton 
of  it,  namely,  to  affirm  the  present  judgment,  with  the  costs  of  Hamilton. 
the  appeal. 

My  Lords,  habit  and  repute  being,  as  my  noble  and  learned 
friend  has  stated,  and  for  the  reasons  he  has  assigned,  entirely 
laid  out  of  view  in  the  case,  the  question  really  turns  upon  that 
paper  which  my  noble  and  learned  friend  has  read,  the  letter 
addressed  by  Dr.  Hamilton  to  May  Clark,  in  which,  by  present 
words,  per  verba  de  presenti,  he  acknowledges  her  as  his  wife. 
Though  he  gives  that  paper  into  the  hands  and  into  the  custody 
of  his  agent  Mr.  Dickie,  Mr.  Dickie  keeps  it  afterwards  in  the 
capacity  which,  I  think,  has  been  most  justly  stated,  and  proved 
indeed  by  my  noble  and  learned  friend,  not  merely  as  the  agent 
of  the  bailor,  the  party  giving  him  the  document.  Dr.  Hamilton, 
but  as  in  the  nature  of  a  trustee,  if  not  agent,  for  May  Clark,  to 
whom  the  paper  was  addressed. 

My  Lords,  it  will  not  be  safe  for  parties,  though  *that  is  not  the  [  *348  ] 
case  here,  but  it  will  not  be  in  any  wise  safe  for  parties  minded  to 
practise  a  fraud  upon  the  world,  in  Scotland  at  least,  to  hold 
themselves  out  as  man  and  wife,  much  less  to  execute  an  instru- 
ment in  which  they  are  represented  as  taking  one  another  as  man 
and  wife,  and  yet  to  say  and  to  rely  upon  that  assertion,  and  even 
to  afford  proof  of  it  by  acts  done  at  the  time,  and  declarations 
contemporaneously  made,  that  they  did  not  intend  this  as  a  real 
marriage,  but  only  as  a  fraud  upon  the  community  by  representing 
themselves  as  married  persons  for  any  purpose  which  they  might 
have  in  view.  I  give  no  opinion  as  to  what  would  be  the  law  in 
that  case,  though  I  may  have  very  little  doubt  about  it.  Suffice 
it  to  say  that  it  would  not  be  safe  for  parties  to  attempt  any  such 
thing,  expecting  thereby  to  release  themselves  from  the  matri- 
monial obligation.  But  that  is  not  this  case.  The  only  question 
here  is,  did  both  parties  concur;  was  this  letter  known  to  May 
Clark,  and  did  she  (for  that  is  no  doubt  essential)  in  reality  assent 
to  the  contract  which  this  letter  purports  to  make  between  her 
and  Dr.  Hamilton  ?  For  it  is  perfectly  clear,  I  hold  it  to  be  past 
all  doubt,  in  Scotland  at  least,  that  if  a  man  says  to  a  woman, 
''  I  take  you  for  my  wife,"  and  she  assents  and  says,  ''  I  take  you 
for  my  husband,"  she  really  intending  (the  case  I  have  already 
put  is  that  of  neither  party  intending  marriage,  but  both  con- 
curring in  a  fraud),  but  she  really  intending  to  take  him  for  her 
husband,  though  he  may  all  the  while  only  intend  to  deceive  her 
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Hamilton     or  to  deceive  the  world,  or  to  practise  a  fraud  for  any  purpose,  it 

Hamilton,    is  p&st  all  doubt  that,  she  receiving  the  proposition  and  really 

assenting  to  it,  he  shall  not  be  heard  to  say  that  he  did  not  mean 

it.     He  has  contracted  a  marriage  with  her  as  completely  as  if 

[  *349  ]      he  had  ^really  intended  to  contract  it,  and  not  merely  intended  to 

compass  a  fraud. 

But  it  is  said  that  the  only  object  was  to  obtain  a  pension  for  her 
by  making  her  his  widow,  whom,  during  his  life,  he  did  not  intend 
to  make  his  wife.  The  answer  to  that  is,  that  he  could  only  make 
her  his  widow  and  give  her  those  rights  after  his  death  by  making 
her  his  wife ;  and  then  the  question  comes  round  again  to  this,  did 
she  receive  this  paper,  and  receiving  it,  did  she  give  her  sanction 
to  it? 

Now,  my  Lords,  I  take  the  evidence  to  be  quite  clear  that  she 
must  have  received  this  paper.  In  addition  to  the  circumstances 
referred  to  by  my  noble  and  learned  friend,  which  prove  that,  it  is 
proved  by  what  passed  at  the  time,  and  is  no  matter  of  dispute ; 
for  when  it  was  said,  ''  If  you  do  not  mean  it  as  a  marriage  it  will 
have  no  effect,"  his  answer  was,  *'  Never  mind  ;  it  will  please  and 
satisfy  her."  How  could  it  please  and  satisfy  her,  unless  it  was 
communicated  to  her?  And  whether  it  was  communicated  by 
actually  putting  the  paper  into  her  own  hands  that  she  might 
peruse  it,  or  by  reading  it  over  in  her  presence,  or,  after  having 
written  it  and  given  it  to  Mr.  Dickie  as  a  kind  of  common  agent 
between  them,  by  his  holding  it  and  communicating  the  contents  to 
her,  the  declaration,  at  the  time,  that  it  would  please  and  satisfy 
her,  clearly  shows  that  it  was  intended  that  in  one  way  or  other 
she  should  come  to  the  knowledge  of  the  contents.  In  either  way 
the  declaration  of  marriage  was  communicated  to  her,  and  the  whole 
evidence  in  the  case  leaves  it  perfectly  clear  that  she  must  have 
assented  to  it.  Indeed,  the  presumption  would  be  so  strong  that 
she  would,  in  those  circumstances,  give  her  ready  and  immediate 
assent  to  it,  that  it  would  require  strong  proof  to  the  contrary, 
[  '.sso  ]  ^strong  proof  of  refusal  and  dissent,  to  make  it  possible  to  credit 
the  assertion,  if  indeed  that  were  made  (I  doubt  its  ever  having 
been  made),  that. if  the  knowledge  of  its  contents,  on  her  part,  is 
admitted,  either  by  delivery  or  by  reading  it  to  her,  or  by  perusal 
of  it,  she  did  not  at  once  assent  to  take  him  for  her  husband. 

My  Lords,  a  good  deal  of  observation  was  made  upon  the 
evidence  of  Mr.  Dickie.  I  do  not  approve  of  the  conduct  of  that 
gentleman;    much  the  reverse.     I  agree  in  much  that  was  said 
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respecting  him  in  the  Court  below ;  bat  at  least  we  are  entitled  to  Hamilton 
believe  those  parts  of  his  statement  which  receive  confirmation  from  Hamilton. 
the  strong  probabilities  of  the  case,  the  circumstances  of  the 
parties,  and  other  evidence  existing  in  the  cause ;  and  I  believe  it 
so  far  as  to  credit  what  he  says  with  respect  to  the  knowledge 
intended  to  be  conveyed  to  May  Clark.  But  I  also  cannot  lay  out 
of  mind  the  circumstance  that  he,  being  a  man  of  business,  a 
professional  man,  and  knowing,  as  every  person  in  the  profession 
generally  knows,  what  the  Scotch  marriage  law  is,  treated  it  as  a 
marriage  for  a  certain  time  at  least,  and  that  he  could  not  so  have 
treated  it  unless  the  paper  had  come  to  the  knowledge  of  May 
Clark,  and  by  her  been  assented  to.  It  clearly  proves  to  me  that 
he  kneyr  she  had  known  of  it,  and  that  he  likewise  knew  she  had 
assented  to  it.  Upon  the  whole,  therefore,  my  Lords,  I  am  of 
opinion  that  the  judgment  of  the  Court  below  is  right ;  and  that, 
in  the  terms  of  my  noble  and  learned  friend's  proposition  to  your 
Lordships,  that  judgment  should  be  affirmed,  with  the  costs  of  the 
appeal. 

Lord  Campbell: 

My  Lords,  I  am  entirely  of  the  same  opinion  with  my  noble  and 
learned  friends  who  have  preceded  me.  I  have  considered  this  case 
with  *very  great  attention.  To  induce  one  to  do  that,  it  was  not  [  'ssi  ] 
at  all  necessary  to  be  told  that  a  Scotch  peerage  was  involved  in 
the  question.  It  was  enough  to  consider  that  the  legitimacy  of  the 
children  and  the  status  of  a  respectable  woman,  who  had  appeared 
in  the  world  as  the  legitimate  children  and  as  the  wife  of  Dr. 
Hamilton  for  twelve  years,  was  to  be  decided  by  a  judgment  of 
your  Lordships*  House. 

Now,  my  Lords,  the  onus  being  upon  the  pursuer,  I  think  that  he 
has  discharged  himself  of  that  in  the  first  instance,  by  showing 
that,  down  to  the  year  1816,  Dr.  Archibald  Hamilton  and  May 
Clark  certainly  lived  together  without  being  married,  and  that  the 
two  children  who  were  then  bom  were  living  with  them.  The  onus 
is  thus  cast  upon  the  defenders;  but  I  think  that  they  have 
effectually  supported  that  onus. 

They  first  relied  upon  habit  and  repute.  I  agree  entirely  that 
that  cannot  be  justly  relied  upon.  The  marriage  law  of  Scotland 
is  80  exceedingly  well  settled,  that  I  need  not  remind  your  Lordships 
that  habit  and  repute,  to  constitute  a  marriage,  must  be  uniform  ; 
the  acts  of  the  spouses  must  all  be  consistent  with  the  notion  of 
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Hamilton     their  being    man  and   wife.      Now    although,    in    one    part    of 

am 

Hamilton.  Edinbargh,  Dr.  and  Mrs.  Hamilton  appeared  to  be  married,  in 
others  they  appeared  to  be  in  the  situation  of  a  mistress  living  with 
her  maintainer. 

But  then,  my  Lords,  when  we  come  to  the  letter  to  which  my 
noble  and  learned  friends  have  referred,  it  seems  to  me  that  that 
affords  satisfactory  evidence  of  the  marriage.  I  think  that  the  fair 
inference  from  the  examination  of  the  witnesses  is,  that  that  was 
communicated  to  May  Clark  at  the  time  when  it  was  written ; 
otherwise  it  would  not  have  satisfied  her,  according  to  his 
[  *S52  ]  intention.  But,  at  all  events,  there  *is  direct  and  positive 
evidence  that  it  was  communicated  to  her  in  the  lifetime  of  Dr. 
Hamilton,  during  his  last  illness.  She  clearly  assented  to  it,  by 
living  with  him  as  she  had  previously  done.  She  clearly  assented 
at  a  time  that  the  assent  was  necessary.  Assent  may  be  proved 
without  actual  cohabitation  or  consummation.  It  was  decided, 
in  the  case  of  Mr.  Adam,  where  there  was  a  contract  by  verba 
de  presenti,  that  consummation  is  not  necessary,  by  the  law  of 
Scotland,  to  establish  a  marriage.  But  it  is  necessary  in  this 
case  to  show  that  there  was  an  assent ;  and  with  that  view,  I 
apprehend  that  my  noble  and  learned  friend  on  the  woolsack  drew 
your  Lordships'  attention  to  this  circumstance,  that  they  had  lived 
together,  and  had  several  children. 

Then  that  being  so,  the  onus  is  now  transferred  back  to  the 
pursuer.  He  must  make  out  his  case.  Now  how  does  he  under- 
take to  do  that?  If  he  could  really  have  shown  that  this  was  a 
mere  contrivance ;  that  no  use  whatever  was  to  be  made  of  the 
letter  till  after  Dr.  Hamilton  was  dead ;  that  they  were  not  to  live 
as  man  and  wife  during  his  lifetime ;  and  that  it  was  only  to  be 
used  after  his  death  for  the  purpose  of  obtaining  a  pension  for  this 
woman  as  his  widow,  and  thereby  committing  a  fraud  upon  the 
Government, — I  humbly  apprehend  that  that  would  not  have 
amounted  to  a  marriage  contract.  But,  my  Lords,  how  is  this 
proved  on  the  part  of  the  pursuer  ?  It  must  be  proved  ;  for  if  this 
paper  was  communicated  to  May  Clark,  the  onus  lies  upon  the 
pursuer  to  show  that  she  was  a  party  to  the  fraud :  but  of  that  there 
is  not  one  tittle  of  evidence.  Even  supposing  that  Dr.  Hamilton's 
object  might  have  been  to  commit  a  fraud  upon  the  public,  and  to 
obtain  a  pension  for  this  woman  with  whom  he  had  lived  upon  the 
[  ^353  J  footing  that  she  was  to  be  treated  as  his  wife  after  his  ^death, 
without  having  been  his  wife  during  his  life,  yet  May  Clark  was  no 


▼OL.  Lvn.l  1842.     H.  L.     9  CL.  &  FIN.  858.  66 

party  to  that;   and  I  apprehend  that  it  would  be  indispensably    Hamilton 
necessary,  in  order  to  deprive  he/  of  her  status  of  wife  and  to    HAMrLTON. 
bastardise  her  issue,  that  it  should  be  shown  that  she  was  cognizant 
of  it,  and  that  she  consented  to  that  fraud. 

There  being  no  evidence  whatever,  my  Lords,  to  implicate  her  in 
this  alleged  conspiracy,  and  it  being  satisfactorily  proved  to  my 
mind  that  this  paper  was  communicated  to  her  in  his  life,  and  that 
she  assented  to  it,  I  think  that  this  paper  constitutes  a  matrimonial 
contract. 

My  Lords,  with  respect  to  the  circumstance  which  has  been  very 
much  relied  upon  on  the  part  of  the  appellant,  of  this  paper  being 
in  the  custody  of  Mr.  Dickie,  the  law  agent  of  Dr.  Hamilton,  that 
does  not  seem  to  me  to  be  entitled  to  the  slightest  weight ;  because, 
supposing  it  to  have  been  bond  fide  written  to  constitute  a  marriage 
between  the  parties,  and  to  have  been  communicated  to  her,  and 
that  she  had  assented  to  it,  and  this  supposed  scheme  of  a  pre- 
tended marriage  had  never  been  entertained  for  one  moment,  what 
would  have  been  the  natural  course  of  things?  Why,  that  Mr. 
Dickie,  the  law  agent  of  the  husband,  would  have  had  the  custody 
of  this  paper. 

For  these  reasons,  my  Lords,  I  think  that  the  Lord  Ordinary 
came  to  an  erroneous  conclusion  upon  this  subject ;  and  I  entirely 
concur  in  the  interlocutor  of  the  First  Division  of  the  Court  of 
Session,  establishing  the  validity  of  this  marriage. 

Interlocutor  affinnedy  with  costs. 
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WINTER  V.  PERRATT(l). 

(9  Clark  &  FinneUy,  606—715  ;  S.  C.  10  Bing.  198  (2) ;  3  Moore  &  Scott,  586  (2) ; 

6  Man.  &  G.  314  (3).) 

Devise — Remainder — First  male  heir  of  the  branch  of  a  family — ^Vesting. 

E.  C.  by  his  will,  dated  in  1786^  gave  his  estate  of  T.  to  certain  persons 
for  life,  and  after  their  decease  to  his  kinsman  J.  C,  or  his  male  heir ;  and 
if  no  male  heir  lawfully  begotten  by  the  said  J.  C,  then  the  above  lands  to 
fall  to  the  first  male  heir  of  the  branch  of  his  uncle  B.  C.*s  family,  pelding 
and  papng  to  such  of  the  daughters  of  the  aforesaid  B.  C,  which  should  be 
then  living,  the  sum  of  100/.  each,  at  the  time  of  the  taking  possession  of 
the  aforesaid  estates.  The  testator  died  in  1787;  R.  C.  died  six  years 
before,  having  left  five  daughters  only,  all  married ;  the  eldest  had  several 
daughters  but  no  son ;  each  of  the  others  had  sons ;  all  these  persons  were 
known  to  the  testator. 

J.  C.  died  in  1808  without  having  a  son  lawfully  begotten. 

The  eldest  daughter  of  R.  C.  died  in  1799,  having  no  son,  but  leaving  a 
daughter  who  had  a  son,  bom  in  1795,  both  still  living. 

The  second  died  in  November,  1820,  having  had  two  sons,  one  bom  in 
1763,  who  died  in  1817  ;  the  second  bom  in  1770,  still  living. 

The  third  died  in  1813,  leaving  two  sons,  one  bom  in  1771,  who  died  in 
1813;  the  other  bom  in  1773,  still  living. 

The  fourth  died  in  1804,  leaving  a  son  born  in  1768,  who  died  in  1819, 
having  devised  to  his  wife  in  fee. 

The  fifth,  still  living,  had  a  son  bom  in  1772,  who  is  still  living. 

The  life  estate  in  the  devised  lands  expired  in  July,  1820 : 

Held,  1st.  That  the  remainder  devised  to  the  first  male  heir  of  the 
branch  of  R.  C.'s  family,  was  a  contingent  remainder  in  fee  simple. 

2nd.  That  such  remainder,  if  once  vested,  could  not  become  devested,  so 
as  to  admit  another  in  preference  to  him  in  whom  it  had  vested. 

3rd.    That  said  remainder  did  not  vest  in  R.  C.'s  second  daughter's  son. 

Quaere,  as  between  the  titles  of  the  grandson  of  R.  C.'s  eldest  daughter, 
and  the  son  of  R.  C.'s  fourth  daughter  ? 

Lord  B&ouoHAM  was  of  opinion  (supported  by  five  of  the  Judges), 

1st.  That  the  words  '*  first  male  heir,"  were  not  used  by  the  testator  to 
denote  a  person  of  whom  an  ancestor  might  be  living,  but  meant  an  heir  of 
a  deceased  ancestor,  in  the  technical  sense. 

2nd.  That  the  said  remainder  first  vested  in  interest,  in  1804,  on  the 
death  of  R.  C.'s  fourth  daughter,  and  vested  in  her  son. 

Lord  CoTTENHAM  (supported  by  six  other  Judges)  was  of  opinion, 

1st.  That  the  words  '*  first  male  heir,"  were  used  to  denote  a  person  of 
whom  an  ancestor  might  be  living. 

2nd.  That  the  said  remainder  did  not  first  vest  in  interest  in  R.  C.'s 
fourth  daughter's  son.  (His  Lordship  did  not  say  when  or  in  whom  it 
vested ;  two  of  these  Judges  said  it  vested  in  the  first  daughter's  grandson, 
on  that  daughter's  death  in  1799  ;  two  others  said  it  then  vested  in  R.  C.'s 
second  daughter's  son ;  and  the  remaining  two  said  the  will  was  in  that 
respect  void  for  uncertainty.) 

Emanuel  Ghilcott,  being  seised  in  fee  of  lands  and  tenements, 
called  the  Truckwell^estate,  made  his  will  *the  16th  of  March,  1786, 
and  thereby  gave  and  devised  as  follows :    ''  I  give  unto  John 


(1)  Cited  by  NoBTH,  J.  in  Re  Chapman, 
WJick  V.  Cox  (1884)  49  L.  T.  674.— A.  C. 


(2)  First  hearing  only. 

(3)  Second  heaiiug  only. 
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Ghilcott,  my  kiosman,  living  in  London,  lOOZ.,  to  be  paid  in  one      Wivtkb 

mm 

year  after  my  decease."  "  Also  I  give  unto  Ann  White,  my  sister-  pkbbatt. 
in-law,  the  sam  of  20/.  and  the  income  of  Surge's  cottage,  and  her 
living  in  it,  if  she  thinks  proper,  during  her  natural  life.  Also  I 
give  unto  Elinor  White  100/.  and  half  of  Truckwell  estate,  during 
her  natural  life.  Also  I  give  unto  W.  Surge,  my  servant-man,  5/. 
All  the  rest  and  residue  of  my  goods,  chattels,  rights,  credits, 
personal  and  testamentary  estate,  and  also  my  lands,  tenements, 
and  hereditaments,  I  give,  devise,  and  bequeath  unto  Elizabeth 
Ghilcott,  my  dearly  beloved  wife,  during  her  natural  life,  whom  I 
make  my  whole  and  sole  executrix ;  and  I  do  allow  her  the  said 
Elizabeth  Ghilcott  to  give  what  she  thinks  proper  of  her  said  effects 
to  her  sisters,  Elinor  White  and  Ann  White,  during  their  natural 
lives;  and  after  the  above  lives  being  expired,  that  is  to  say, 
Elizabeth  Ghilcott,  Elinor  White,  and  Ann  White,  all  the  lands, 
rights,  profits,  and  hereditaments  of  Truckwell  estate  tp  come  to 
John  Ghilcott,  my  kinsman,  living  in  London,  or  bis  male  heir,  if 
any ;  free  land  not  to  Le  sold  or  mortgaged  on  any  account  what- 
soever,  but  to  remain  in  the  Ghilcotts*  family  for  land  of  inherit- 
ance, with  two  cottages,  garden,  and  orchard  in  the  parish  of 
Brompton  Ealph,  adjoining  to  the  aforesaid  Truckwell  estate,  called 
by  the  name  of  Middle  Wetcombe,  free  land :  And  if  no  male  heir 
lawfully  begotten  by  the  said  John  Ghilcott,  then  the  above  lands 
to  fall  to  the  first  male  heir  of  the  branch  of  my  uncle  Richard 
Ghilcott's  family,  who  lived  at  Hancrich  Farm,  yielding  and  paying 
unto  such  of  the  daughters  of  the  aforesaid  Richard  Ghilcott,  which 
shall  be  then  living,  the  sum  of  100/.  each,  at  the  time  of  the 
taking  possession  of  the  aforesaid  estates.** 

The  testator  died  in  May,  1787,  seised  of  the  said  lands  and  [  608  ] 
tenements,  without  revoking  or  altering  his  said  will,  and  without 
issue,  leaving  the  said  Elizabeth  Ghilcott,  his  widow,  and  Ann 
White  and  Elinor  White,  him  surviving.  Ann  White  died  in  the 
year  1791.  Elizabeth  Ghilcott,  by  her  will  dated  in  April,  1792, 
in  pursuance  of  the  power  given  her  in  her  husband's  will  as  afore- 
said, devised  the  lands  and  tenements  therein  comprised,  over 
which  she  had  power  of  disposition,  unto  her  surviving  sister 
Elinor  White  for  her  life,  and  died  in  Dec,  1795.  Elinor  White 
thereupon  became  seised,  under  both  wills,  of  the  entirety 
of  the  said  lands  and  tenements  for  her  life,  and  died  so 
seised  in  July,  1820.  John  Ghilcott,  described  in  Emanuel 
Chilcott*8  will  as  '' living  in  London,''  was  his  next  cousin  and 
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WiKtBB  heir-at-law :  he  died  in  1808,  without  ever  having  any  heir  male 
Perbatt.  -  by  him  begotten,  leaving  an  only  daughter,  Sarah  Ghilcott,  who  in 
1789  married  one  Thomas  Webb,  and  died  in  1810,  leaving  issue 
an  only  son,  John  Ghilcott  Webb,  who  thereupon  became  the  heir- 
at-law  of  John  Ghilcott  and  also  of  the  testator  Emanuel  Ghilcott. 
By  an  indenture  dated  August,  1814,  John  Ghilcott  Webb  demised 
the  Truckwell  estate  to  one  William  Grey  for  1,000  years,  declaring 
that  a  fine  levied  thereof  by  him  and  his  wife  should  enure  to  the  said 
W.  Grey,  his  executors,  &c.  during  the  said  term,  and  subject  thereto, 
to  the  use  of  J.  G.  Webb  and  his  heirs.  J.  G.  Webb  died  intestate 
in  April,  1820,  leaving  John  Staines  Webb  his  only  child  and  heir- 
at-law,  who  is  now  the  heir-at-law  of  the  testator  Emanuel  Ghilcott. 

Bichard  Ghilcott,  the  uncle  of  the  testator,  in  his  will  mentioned 

as  having  lived  at  Hancrich  Farm,  died  in   1780  without  ever 

having  had  a  son,  but  having  had  five  daughters,  whom  he  left 

[  •609  ]       surviving  :  *namely,  Mary,  bom  in  1739  ;  Joan,  in  1741 ;  Sarah, 

in  1744 ;  Betty,  in  1746 ;  and  Agnes,  in  1749. 

Mary,  the  eldest,  married  George  Bishop,  and  died  in  1799, 
leaving  issue  four  daughters  only;  of  whom  the  eldest,  Betty 
Bishop,  born  in  1769,  married  John  Derham  Perratt,  by  whom  she 
had  issue  a  son,  Matthew  Perratt,  the  defendant  in  error,  bom  in 
1795.     His  mother  is  still  living. 

Joan,  the  second,  married  Isaac  Winter,  and  died  in  November, 
1820,  having  had  issue  two  sons,  of  whom  the  elder,  Thomas  Ghilcott 
Winter,  born  in  1768,  died  in  1817,  a  bachelor  and  intestate,  leaving 
his  only  brother,  the  plaintiff  in  error,-bom  in  1770,  his  heir-at-law. 

Sarah,  the  third,  married  Samuel  Parsons,  and  died  in  1818, 
leaving  issue  two  sons,  of  whom  the  elder,  James  Parsons,  bom  in 
1771,  died  in  1818  without  issue  and  intestate ;  and  John  Parsons, 
the  second  son,  born  in  1778,  is  still  living. 

Betty,  the  fourth,  married  Benjamin  Yiney,  and  died  in  1804, 
leaving  issue  an  only  son,  Thomas  Yiney,  born  in  1768,  who  died 
in  1819,  leaving  issue  one  son,  Thomas  Yiney  (who  is  still  living), 
and  having  by  his  will  devised  all  his  real  estate  to  his  wife, 
Gatherine  Yiney,  in  fee. 

Agnes,  the  fifth  daughter  of  the  said  Bichard  Ghilcott,  married  John 
Greenslade,  by  whom  she  had  issue  a  son,  Thomas  Greenslade,  born 
in  1772,  and  who  is  still  living,  as  is  also  his  mother. 

The  said  five  daughters  of  Bichard  Ghilcott  were  living  at  the 
time  Emanuel  Ghilcott  made  his  will  and  at  the  time  of  his  death  ; 
and  as  well  they  as  their  said  several  and  respective  descendantsi 
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WiNTKB      who  were  bom  before  the  date  of  the  said  will,  were  all  well  known 
Pebba^tt.     ^  ^^®  testator  at  the  time  of  making  his  will. 
[  611  ]  In  the  year  1821,  soon  after  the  death  of  Elinor  White,  the 

tenant  for  life  of  the  lands  and  tenements  called  the  Trackwell 
estate,  three  actions  of  ejectment  were  broaght  by  several  parties 
claiming  to  be  entitled  to  that  estate  under  Emanuel  Chilcott's 
will.  In  the  first,  Isaac  Winter  claimed  as  being  heir-at-law  of  his 
brother,  T.  C.  Winter,  who,  it  was  alleged,  was,  at  the  death  of 
John  Ghilcott  without  any  male  heir  lawfully  begotten  by  him, 
''  the  first  male  heir  of  the  branch  of  Richard  Chilcott's  family," 
according  to  the  intention  of  the  testator.  Matthew  Perratt,  the 
defendant  to  that  action,  claimed  the  estate  as  better  answering  the 
description  than  the  plaintiff. 

The  second  ejectment  was  brought  on  the  several  demises  of 
Mrs.  Yiney,  widow  and  devisee  of  Thomas  Yiney,  and  of  Thomas 
Yiney,  their  son,  and  of  Thomas  Greenslade,  the  son  of  Richard 
Chilcott's  fifth  daughter.  The  third  ejectment  was  on  the  several 
demises  of  John  Slade  (who,  as  the  personal  representative  of 
William  Grey,  claimed  under  the  said  indenture,  executed  by  John 
Chilcott  Webb  in  August,  1814),  and  of  John  Staines  Webb,  heir- 
at-law  of  the  said  J.  G.  Webb  and  of  the  testator :  Matthew  Perratt 
was  the  defendant  to  these  actions  also. 

A  special  verdict  was  found  in  each  of  the  actions,  stating  the 
devise  above  set  forth,  and  further,  in  substance  and  effect,  as 
hereinbefore  stated. 

The  special  verdicts  were  argued  in  the  Court  of  King's  Bench 
in  1822  and  1824 ;  and  in  1826  the  judgment  of  the  Court  was 
delivered  for  the  defendant  in  the  first  and  third  actions,  and  for 
Mrs.  Yiney  in  the  second,  in  accordance  with  the  opinions  of 
Mr.  Justice  Littledale  and  Mr.  Justice  Holroyd,  disscntiente 
Mr.  Justice  Bayley  (i). 
[  612  ]  Isaac  Winter  brought  a  writ  of  error  in  this  House  on  the  judg- 

ment in  the  first  action.  The  case  was  argued  on  the  27th  and  80th 
of  June,  1882  (2),  in  the  presence  of  the  learned  Judges,  for  whose 
opinions  the  following  questions  were  proposed  by  the  House : 

'^  1st.  Is  the  remainder  '  to  the  first  male  heir  of  the  branch  of 
the  family  of  the  testator's  uncle,  Richard  Chilcott,'  a  remainder 
in  fee  simple  or  fee  tail  ? 

(1)  See  the  Beport,  5  B.  &  C.  48.  effect  as  those  that  were  urged  at  the 

(2)  The  arguments  on  that  occasion  reheaiing,  which  are  reported,  infra, 
are  omitted,  as  they  were  to  the  same      pp.  84,  t(  srq. 
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"  2nd.  Was  the  expression  '  first  male  heir  '  used  by  the  testator      winter 
to  denote  a  person  of  whom  an  ancestor  might  be  living  ?  Pkbratt. 

"  3rd.  At  what  time  did  this  remainder  vest  in  interest  ? 

"  4th.  In  what  person  did  this  remainder  first  vest  in  interest  ? 

**  5th.  Gould  the  remainder,  if  once  vested  in  interest  in  any 
person,  open  or  become  devested  so  as  to  admit  another  person  in 
preference  to  the  person  in  whom  it  had  so  vested  ?  " 

The  further  consideration  of  the  case  was  then  adjourned  to  give 
the  Judges  time  to  consider  their  answers  to  those  questions. 

The  learned  Judges  again  attended  on  the  25th  of  June,  1833 ;  and 
in  consequence  of  differences  of  opinion  between  them,  those  who 
were  present  proceeded,  by  direction  of  the  House,  to  deliver  their 
answers  to  the  questions,  seriatim,  with  their  reasons. 

Taunton,  J. : 

Before  I  proceed  to  answer  seriatim  the  questions  propounded  by 
your  Lordships  to  the  Judges,  I  must  observe  that  if  the  words 
"  male  *heir,"  in  the  limitation  "  to  the  first  male  heir  of  the  [  ♦eia  ] 
branch  of  my  uncle  Bichard  Ghilcott*s  family,"  be  construed  in  its 
strict  technical  sense,  the  limitation  must  fail  altogether ;  for  there 
never  has,  in  that  sense,  been  such  a  male  heir.  In  a  will,  the 
words  **  heir  male  of  A.,"  mean  heir  male  of  the  body  of  A. :  Lord 
OssuUton's  case  (i) ;  and  though  that  simple  form  of  expression  be 
not  used  in  this  will  of  Emanuel  Ghilcott,  yet  I  take  it  the  words 
"  male  heir  of  the  branch  of  my  uncle  Bichard  Chilcott's  family," 
in  effect  are  the  same  as  "  male  heir  of  the  body  of  my  uncle 
Richard  Ghilcott."  This  B.  Ghilcott  at  his  death  left  five  daughters, 
and  had  no  son ;  and  although  four  of  them  married  and  had  sons, 
yet  as  the  known  rule  of  law  is,  that  under  such  a  limitation  the 
title  must  be  derived  entirely  through  males  (2),  it  is  obvious  that 
no  male  heir  of  the  body  of  B.  Ghilcott  has  ever  come  into  esse  or 
ever  can.  If,  therefore,  the  law  will  permit  some  person,  other 
than  a  male  heir  properly  so  called,  to  be  substituted,  the  limita- 
tion may  take  effect,  and  the  courts  of  law  are  bound  to  find  out 
what  person  under  the  circumstances  is  best  entitled ;  or  otherwise 
the  will  as  to  this  part  is  void.  In  any  way  of  considering  this 
case,  it  is  impossible  to  say  that  there  are  not  serious  difficulties, 
and  no  opinion  can  be  given  without  considerable  doubts.  But 
effect,  if  possible,  must  be  given  to  the  will  rather  than  it  should 
fail;  and  in  order  to  do  this,  I  think  the  words  **  first  male  heir" 

(1)  3  Salk.  336.  (2)  Litt.  ss.  24,  25  b. 
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wiNTEB  must  be  construed  to  mean  first  male  descendant.  Bichard,  the 
perratt.  uncle,  died  in  the  lifetime,  and  six  years  before  the  death,  of  the 
testator,  and  the  testator  knew  that  he  had  left  only  daughters,  and 
that  Joan,  one  of  them,  who  married  Isaac  Winter,  had  two  sons. 
[  *6i^  ]  It  is  not  to  be  presumed  *that  he  meant  nothing  by  this  devise  to 
the  branch  of  his  uncle  Bichard's  family.  He  must  then  have 
intended  by  the  terms  '^  first  male  heir,"  some  other  person  than 
one  strictly  coming  within  this  appellation. 

I  have  premised  these  general  observations  because  it  appears  to 
me  they  furnish  a  key  to  many  of  the  questions  proposed. 

In  answer  to  the  first,  my  humble  opinion  is,  that  the  remainder 
is  a  remainder  in  fee  simple,  and  not  in  tail.  The  term  here, ''  first 
male  heir/'  is  a  word  of  purchase,  and  a  mere  designation  of  the 
person  who  was  to  take.  It  is  in  the  singular  number,  and  excludes 
plurality :  Periman  v.  Pierce  (i).  In  this  respect  it  resembles  the 
limitation  in  Archer's  case  (2),  of  "next  heir  male  of  A.;"  in  Gierke 
V.  Day  (8),  of  "  daughter's  heir;"  in  Walker  v.  Snoxce  (4),  of  "  right 
heir  male  of  Sir  E.  to  be  begotten  after  the  sixth  son."  In  effect  it 
is  the  same  as  if  the  devise  had  been  to  one  by  name ;  but  being 
without  words  of  limitation,  which  accompanied  the  several  devises 
in  the  cases  above  mentioned,  the  remainder  could  have  been  only 
for  life,  if  it  had  ended  there.  But  the  charge  created  by  the  words 
''yielding  and  paying  unto  such  of  the  daughters  of  the  aforesaid 
Bichard  Ghilcott,  which  shall  be  then  living,  the  sum  of  1002. 
each,"  enlarges  the  interest  to  a  fee. 

It  has  been  argued  at  your  Lordships'  Bar,  that  where  there  is  a 
gift  to  a  special  heir  as  heir  male,  it  must  give  an  estate  tail,  for 
such  a  gift  defines  the  line  of  descent  in  which  the  estate  is  to  go : 
And  this  in  some  cases,  where  the  word  "  heir  "  is  used  in  the  strict 
[  ♦615  ]  sense  of  heir,  undoubtedly  is  so.  Thus,  in  *MandevUle*s  case  (5), 
where  John  de  Mandeville,  by  his  wife,  Boberge,  had  issue  Bobert 
and  Maude,  Michael  de  Morevile  gave  certain  lands  to  Boberge, 
and  to  the  heirs  of  J.  Mandeville,  her  late  husband,  on  her  body 
begotten,  and  it  was  adjudged  that  Boberge  had  an  estate  but  for 
life,  and  the  fee  tail  vested  in  Bobert  (heirs  of  the  body  of  his 
father  being  a  good  name  of  purchase),  and  that  then  when  he  died 
without  issue,  Maude,  the  daughter,  was  tenant  in  tail  as  heir  of 
the  body  of  her  father  performam  doni.    "  In  which  case  it  is  to  be 

(1)  Palm.  303.  (4)  Palm.  359. 

(2)  1  Co.  Eep.  66.  (5)  Co.  Litt.  26  b. 

(3)  Moore,  593. 
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observed/'  says  Lord  Coke,  '^  that  albeit  Bobert  being  heir  took  an  Wintkr 
estate  tail  by  purchase,  and  the  daughter  was  no  heir  of  his  body  at  perratt. 
the  time  of  the  gift,  yet  she  recovered  the  land  performani  doni,  by 
the  name  of  heir  of  the  body  of  her  father,  which  notwithstanding 
her  brother  was,  and  he  was  capable  at  the  time  of  the  gift ;  and 
therefore,  when  the  gift  was  made,  she  took  nothing,  but  in 
expectancy,  when  she  became  heir  per  forniam  donV  So  in  the 
case  of  a  gift  to  a  man  and  the  heirs  of  the  body  of  his  ancestor, 
the  donee,  by  reason  he  is  named,  will  take  an  estate  for  his  own 
life ;  and  under  the  limitation  to  the  heirs  of  the  body,  an  estate 
in  tail  will  execute  in  the  person  who  can  bring  himself  within  that 
description.  If  the  donee  himself  answer  the  description  of  heir 
of  the  body  of  the  ancestor,  it  will  for  that  reason  execute  in 
himself ;  if  another  person  be  the  heir  of  the  body  of  the  ancestor, 
then  in  that  other  person.  Thus,  where  A.,  having  two  sons,  6.  and 
C,  covenanted  to  stand  seised  to  the  use  of  B.  and  the  heirs  male 
of  his  body  on  M.  his  wife  to  be  begotten,  and  for  want  of  such 
issue  to  the  heirs  male  of  his  (A.'s)  own  body;  and  for  want  of 
such  issue  to  *his  own  right  heirs  for  ever ;  B.,  the  eldest  son  [  *6i6  ] 
died,  leaving  issue  one  son  and  several  daughters;  A.  died,  and 
the  son  of  B.  died  without  issue  :  the  Court  held  the  limitation  to  the 
heirs  male  of  the  body  of  A.  to  be  words  of  purchase,  and  to  vest  in 
the  son  of  B.  upon  the  death  of  A.,  as  heir  male  of  his  body  by  pur- 
chase ;  and  that  on  the  death  of  B.'s  son,  it  descended  to  his  uncle  C, 
as  heir  male  of  the  body  of  A.  performam  doni :  Southcote  v.  Stowell  (i) . 
But  in  these  instances  the  estate  tail  arises  out  of  proper  words  of 
limitation  in  the  plural  number,  denoting  a  certain  continuous  line 
of  posterity ;  heirs  of  the  body.  But  no  such  effect  can  be  given  to 
the  words,  heir,  heir  of  the  body,  right  heir,  or  next,  or  first  heir, 
where  they  constitute  only  a  mere  designatio  persona. 

This  distinction  between  the  remainder  being  in  fee  or  in  tail  is 
very  material  in  this  instance,  because  if  it  were  in  tail,  it  is  clear 
the  words  of  charge  would  not  enlarge  the  interest  to  a  fee, 
and  the  consequence  would  be,  that  if  Thomas  Yiney  was  a  mere 
tenant  in  tail,  his  devise  to  his  widow  Catherine  would  be  inopera- 
tive, though  if  the  several  sons  of  the  daughters  could  be  con- 
sidered as  very  heirs  male  of  the  body  of  Bichard  the  uncle,  under 
a  limitation  to  such  heirs  male,  Isaac,  the  brother  of  Thomas 
Chilcott  Winter,  would,  although  a  collateral,  succeed  to  him  as 
coming  under  that  denomination.    That  none  of  the  male  issue  of 

(1)  1  Mod.  226,  237 ;  2  Mod.  207. 
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Winter      the  four  daughters  took  an  estate  tail  is,  I  think,  perfectly  clear,  and 

perbatt.     I  have  noticed  this  point  so  much  at  length  in  deference  only  to  the 
authority  of  the  gentlemen  who  suggested  it  at  the  Bar. 
With  respect  to  the  second  question,  I  think  the  expression  first 

[  •617  ]  male  heir  was  used  by  the  testator  to  *denote  a  person  of  whom  an 
ancestor  might  be  living.  The  general  rule  is  well  known,  nemo 
est  hares  riventis ;  that  is,  the  law  recognises  no  one  as  heir  until 
the  death  of  his  ancestor.  A  party  may  be  heir  apparent  or  heir 
presumptive,  but  he  is  not  very  heir,  living  the  ancestor;  and 
therefore  where  an  estate  is  limited  to  one  as  a  purchaser  under 
the  denomination  of  heir,  heir  of  the  body,  heir  male,  or  the  like, 
according  to  this  rule  the  party  cannot  take  as  a  purchaser  unless, 
by  the  death  of  his  ancestor  he  has,  at  the  time  when  the  estate  is 
to  vest,  become  very  heir.  But  this  rule  has  been  relaxed  in  many 
instances,  and  an  exception  engrafted  on  it,  that  if  there  be 
suflBcient  (which  Lord  Hobart,  in  Counden  v.  Clarke  (i),  defines 
to  be  ** declaration  plain")  on  the  will  to  show  that  the  word 
"heir"  is  used  in  such  a  way  as  to  show  the  testator  meant 
heir  apparent,  it  shall  be  so  construed.  In  such  a  case  the  popular 
sense  shall  prevail  against  the  technical.  The  principal  cases 
which  establish  this  are,  Btirchett  v.  Durdant  (2),  (reported  in  some 
books  under  the  names  of  James  v.  Richardson);  Darhison  d.  Long 
V.  Beaumont  (3) ;  Goodright  v.  White  (4).  These  cases  have  been 
so  fully  commented  on  in  the  judgments  of  the  learned  Judges  in  the 
.Court  below,  and  by  the  counsel  at  your  Lordships'  Bar,  that  it  is 
unnecessary  for  me  to  detail  the  facts.  It  is  sufficient  for  me  to 
obs^erve,  that,  in  my  opinion,  the  circumstances  in  the  case  now 
under  discussion  afford  a  declaration  as  plain  as  any  one  of  these. 
These  circumstances  are,  the  testator's  knowledge  of  the  state  of 
his  uncle  Richard's  family  ;  that  his  uncle  was  dead ;  that  he  left 
no  heir  male,  but  only  daughters ;  the  bequest  of  legacies  to  such 

[  *6i8  ]  of  the  daughters  *as  should  be  living  at  the  time  the  remainder 
vested,  to  be  paid  by  the  person  who  was  to  take  under  the 
description  of  '^  first  male  heir ; "  and  the  terms  of  the  devise  itself, 
which  are  "first  male  heir,"  not  of  the  daughters,  or  of  any  one 
daughter  specifically,  but  "of  the  branch  of  my  uncle  Bichard 
Ghilcott's  family."  Out  of  these  facts  these  considerations  arise  ; 
that  the  testator  clearly  meant  that  the  devisee  should  take,  not 
with  reference  to  his  character  as  heir  male,  but  as  male  descendant 

(1)  Hob.  33.  (3)  1  p.  Wms.  229. 

(2)  1  Vent.  334 ;  2  Tent.  311.  (4)  2  W.  Bl.  1010, 
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of  some  one  of  Richard  Chilcott's  daughters,  whether  they  should      Winteb 

be  living  or  dead;  for  though   it  is  true  he  contemplated  the     pbrrItt. 

possibility  of  some  dying  before  the  vesting  of  the  remainder,  yet, 

if  all  were  living,  according  to  the  will,  all  were  to  receive  legacies, 

and  to  be  paid  by  the  very  devisee  himself ;  the  heir,  that  is,  of  a 

living  ancestor.     Again,  if  this  be  deemed  impossible,  and  no  son  of 

a  living  daughter  were  capable  of  taking,  the  consequence  would  be, 

that  if  all  the  daughters  of  Richard,  the  uncle,  had  been  living  at 

the  determination  of  the  particular  estate,  or  if  all  had  died  without 

issue  save  one,  and  that  one  had  a  son,  in  either  case  the  remainder 

must  have  failed,  and  the  legacies  would  have  been  lost ;  although, 

in  the  first  supposition,  all  the  legatees  would  have  been  living,  and  in 

the  other  the  son  would  have  been  the  only  possible  maleheir  thatcould 

have  come  into  existence.    The  testator,  therefore,  contemplated  the 

possibility  of  the  remainder  vesting  during  the  lives  of  the  daughters. 

Under  these  circumstances  I  am  satisfied  that  there  is  enough  to 
show  that  the  testator  used  the  word  "  heir,"  not  in  its  strictly  legal, 
but  in  its  popular  acceptation.  I  have  already  observed,  that  if  the 
word  be  here  used  in  its  former  sense,  the  will  in  *this  part  must  [  •eig  ] 
be  inoperative,  because,  supposing  Thomas  Yiney  to  be  preferable 
as  bom  before  John  Parsons,  and  being  from  the  death  of  his 
mother  her  very  heir,  when  the  particular  estate  determined,  so 
that  the  maxim  of  nemo  est  hares  vlventis  could  not  be  applicable, 
yet  still  he  would  not  be  heir  male  of  the  branch  of  the  uncle 
Richard's  family;  for  all  the  five  daughters  of  Richard  as 
coparceners  made  altogether  only  one  heir,  and  the  living  sisters  of 
his  mother,  or  the  issues  of  such  as  were  dead,  would,  according  to 
the  common  law,  be  parceners  with  him  in  a  course  of  descent 
from  Richard.  But  the  testator  by  the  words  ''  first  male  heir  *' 
intended  that  the  remainder  should  vest  in  one  only;  and  this 
famishes  another  proof  that  the  strict  definition  of  the  term  '^next 
male  heir,"  is  not  consistent  with  the  intention  of  the  testator. 

In  answer  to  the  third  question,  I  have  to  say  that,  in  my  opinion, 
the  remainder  vested  in  interest  on  the  death  of  Mary,  the  eldest 
daughter  of  Richard  the  uncle.  This  depends,  in  some  degree, 
upon  the  answer  to  the  fourth  question.  The  testator,  I  think, 
anticipated  some  future  event,  whereby  the  vesting  of  the  remainder 
should  be  governed.  He  has  said,  that  if  at  the  expiration  of  the 
estates  for  life,  there  should  be  no  heir  male  lawfully  begotten  of 
John  Chilcott,  then  the  lands  should  fall  to  such  person  as  at  that 
time  should  be  first  male  heir  of  the  branch  of  his  uncle  Richard's 
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WiNTEB      family.     The  remainder,  therefore,  was  necessarily  contingent,  and 

mm 

Perb'att.  waited  until  it  could  be  seen  who  should  turn  out  to  be  *'  first  male 
heir ;  "  and  as  soon  as  the  possibility  ceased  of  a  better  male  heir 
coming  into  the  world,  the  remainder  vested  in  interest  in  the 
person  who,  at  the  moment  of  that  possibility  ceasing,  was  the  first, 

[  ♦620  ]  or,  in  my  construction,  *the  best  and  most  worthy  heir  male. 
This  event  happened  on  the  death  of  Mary  Bishop.  Until  then  she 
might,  in  contemplation  of  law,  have  borne  a  son,  whose  birth 
would  have  superseded  the  titles  of  the  issue  of  the  other  sisters 
respectively.  But  afterwards  no  better  ''first  male  heir"  could  be 
bom  than  then  existed  in  some  one  instance  of  the  daughters' 
issue.  In  any  way  of  putting  the  case,  one  of  these  persons, 
Matthew  Perratt,  or  Thomas  Chilcott  Winter,  or  Thomas  Viney, 
must  have  been  entitled. 

With  respect  to  the  fourth  question,  which  is  the  most  perplexing, 
I  am  of  opinion  that  the  remainder  first  vested  in  Matthew  Perratt, 
the  son  of  Elizabeth,  the  eldest  daughter  of  Mary,  who  was  the 
eldest  daughter  of  Bichard  the  uncle ;  and  this  upon  the  ground 
that  he  is  the  representative  of  the  eldest  branch  of  the  uncle's 
family.  I  think  ''  first  male  heir  "  meant  not  first  in  order  of  birth, 
but  first  in  dignity  and  worthiness  of  blood.  In  order  of  birth 
T.  C.  Winter  was  the  first  male  branch  of  Bichard's  family,  and 
although  the  testator  knew  of  his  and  his  brother's  existence,  he 
passed  them  by.  If  he  had  meant  that  the  remainder  should  vest 
absolutely  in  either  of  them,  there  was  no  reason  why  he  should 
not  have  named  them,  with  proper  limitations  to  the  issue  of  the 
other  daughters  to  meet  the  possible  event  of  their  death.  But  if 
the  first-born  male  was  not  as  such  intended  by  the  testator,  there 
is  no  ground  for  supposing  that  he  could  have  contemplated  with 
certainty  any  subsequent  born  male  in  a  lower  degree  of  worthiness. 
It  is  to  be  recollected  that  not  one  of  these  descendants  completely 
answers  the  description  of  the  person  in  the  will.  But  Lord  Hale 
[  ♦621  ]  says,  in  Pi7m«  v.  Mitford  (i),  that  when  the  construction  *cannotbe 
to  the  very  letter  of  the  condition,  it  shall  be  in  another  manner, 
but  as  near  the  intent  as  may  be.  In  Go.  Litt.  (2)  this  case  is  put : 
If  land  be  devised  to  one  for  life,  the  remainder  to  the  next  heir 
male  of  B.  in  tail,  and  B.  hath  issue  two  daughters,  and  each  of 
them  hath  issue  a  son,  and  the  father  and  daughters  die,  some  say 
this  remainder  is  void  for  uncertainty ;  some  say  the  eldest  shall 
take  it,  because  he  is  worthiest ;  and  others  say  that  both  of  them 

(1)  1  Vent.  381.  (2)  25  b. 
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shall  take,  for  that  they  both  make  but  one  heir.    This  shows  the      winter 

preference  given  by  the  opinion  of  some  to  the  issue  of  the  eldest     pebratt. 

daughter  in  that  case.    In  Penman  v.  Pierce  (i),  the  case  was, 

Harpur  having   three  daughters,  demised   his  land   to  his  two 

youngest  for  life,  the  remainder  proximo  consanguinitatis  et  sanguinis 

of  the  devisor ;  and  died.    The  youngest,  having  issue,  died ;  the 

issue  continued  the   possession.      The  eldest  daughter  entered, 

claiming  as  proxima  d€  sanguine  of  the  devisor,  whereupon  he 

brings  trespass  :  and  the  question  was,  whether  the  remainder  was 

to  the  elder  daughter  alone,  or  to  all  the  daughters  together. 

There  Montague,  J.,  thought  the  eldest  daughter  abne  should  have 

it,  for  though  all  the  daughters  are  equal  in  proximity,  as  all  are 

the  children  of  the  devisor,  yet  the  intention  of  the  testator  is 

expressed  in  the  singular  number,  and  so  it  appeared  that  by  the 

will  only  one  should  be  the  elder,  which  one  is  the  eldest  sister. 

In  Hale's  M8S.,  cited  in  Hargrave's  Go.  Litt.  10  b,  n.  2,  the  case 

is  somewhat  differently  stated :    Thus ;  Harpur  having  a  son  and 

four  daughters,  viz.  A.,  B.,  C,  and  D.,  devises  to  the  son  in  tail, 

remainder  to  B.  and  G.  for  life,  remainder  proximo  consanguinitatis 

et  sanguinis  of  the  devisor ;  and,  Easter,  17  Jac,  by  two  Justices 

^against  one,  the  remainder  vests  in  all  the  daughters  when  the       [  *622  ] 

son  dies  without  issue.     But  afterwards,  Michaelmas,  20  Jac,  per 

totam  Curiam,  it  vests  in  the  eldest  daughter  only,  and  not  in  all 

the  daughters ;  first,  because  proximo ;  second,  because  an  express 

estate  is  limited  to  two  of  the  daughters :  Periman  v.  Pierce.     If 

the  limitation  here  had  been  to  the  '*  first  heir,"  and  not  to  the 

"first  male  heir,"  and  the  question  had  been  between  the  five 

daughters,  this  authority  appears  to  determine  it  in  favour  of  the 

eldest ;  and  if,  as  between  the  daughters,  Mary  would  be  entitled  to 

preference,  Matthew  Perratt,  as  her  representative,  is  equally  so. 

But  against  this  it  may  be  said  that  M.  Perratt  is  one  degree 

further  removed  from  Richard  Chilcott  than  T.  Chilcott  Winter, 

whose  brother  and  heir,  Isaac  Winter,  the  lessor  of  the  plaintiff,  is, 

and  therefore  that  I.  Winter's  title  is  the  better  one ;  and  for  this 

may  be  cited  a  passage  in  Go.  Litt.  10  b,  where  Lord  Goke,  having  * 

illustrated  the  difference  between  right  of  representation  and  right 

of  propinquity  in  the  law  of  descent,  and  given  the  preference  to 

the  right  of  representation,  though  the  party  be  more  distant,  says, 

"but  here  ariseth  a  diversity  in  law    between    next    of   blood 

inheritable  by  descent,  and  next  of  blood  capable  by  purchase ;  and 

(1)  Palm.  11,  303;    Co.  Litt.  10  b,  n,  2. 
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Winter  therefore  in  the  case  before  mentioned,  if  a  lease  for  life  were  made 
Perbatt.  ^0  ^'9  ^^^  remainder  to  his  next  of  blood  in  fee,  in  this  case  it  hath 
been  said  I),  shall  take  the  remainder  because  he  is  next  of  blood, 
and  capable  by  pm*chase,  though  he  be  not  legally  next  to  take  as 
heir  by  descent."  The  like  is  laid  down  in  Bro.  tit.  Done  and 
Eemainder,  20.  But  to  this  I  answer,  that  the  remainder  here  is 
not  to  the  next  of  blood  of  Eichard  the  uncle,  but  to  the  "  first  male 
heir,"  which  leaves  the  question  open  in  what  sense  heir  male  is  to 
[  ♦623  ]  be  first  ?  I  think,  first  in  the  character  *of  heir,  that  is,  by  right  of 
representation,  in  worthiness  and  dignity  of  blood,  and  not  in  near- 
ness of  kindred.  And  this  will  be  expounding  the  will  according 
to  the  before-mentioned  rule  of  Lord  Hale,  in  Pibm  v.  Mitford. 

In  answer  to  the  fifth  question,  I  am  of  opinion  that  the 
remainder,  if  once  vested  in  interest  in  any  person,  could  not  open 
or  become  devested,  so  as  to  admit  another  person  in  preference  to 
the  person  in  whom  it  had  so  vested.  There  are  instances  in  which 
a  remainder  may  open  and  let  in  newly  accruing  interests  :  as 
where  a  contingent  remainder  is  limited  to  the  use  of  several,  who 
do  not  all  become  capable  at  the  same  time,  notwithstanding  it  vests 
in  the  person  first  becoming  capable,  yet  it  shall  devest  as  to  the 
proportions  of  persons  afterwards  becoming  capable,  after  the 
determination  of  the  particular  estates  (i) .  Under  the  circumstances 
of  this  case  it  is  not  necessary  to  pursue  this  doctrine  at  length. 
Here,  the  remainder  was  contingent  until  the  death  of  Mary  Bishop, 
and  it  then  I  think  vested  in  Matthew  Ferratt  as  a  purchaser ;  and 
the  general  rule  is,  that  where  a  remainder  once  vests  in  one  as  a 
purchaser,  it  shall  not  afterwards  devest  on  the  birth  of  a  nearer 
heir ;  Bro.  tit.  Done  and  Hem.,  pi.  21 ;  but  shall  run  in  a  course  of 
common  descent:  Soutkcote  v.  Stotvell{2).  Here  then  if  it  had  once 
vested  in  any  other  person  as  the  first  heir  male,  it  would  not  have 
opened  or  have  been  devested  to  let  in  Matthew  Ferratt. 

BOSANQUET,  J. : 

The  answers  to  be  given  to  the  several  questions  proposed  by  your 
Lordships  depend  so  much  upon  each  other,  that  I  must  request 
[  '624  ]  permission  first  to  examine  the  various  points  which  *they  appear 
to  me  to  involve  ;  and  having  so  done,  to  offer  my  humble  opinion 
upon  each  question  proposed,  as  the  result  of  such  examination. 
In  attempting  to  put  a  construction  upon  a  will  so  singular  as  that 
which  I  am  now  required  to  expound,  I  could  not  venture  with 

(1)  Fearue,  Cont.  Rem.  4th  ed.  461  (lOih  ed.,  vol.  1,  312).  (2)  1  Mod.  226. 
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confidence  to  pronounce  a  very  decided  opinion,  even  if  I  were  Wintke 
ignorant  that  opinions  different  from  my  own  had  already  been  pbbbatt. 
judicially  declared.  In  obedience  however  to  your  Lordships* 
commands,  I  have  endeavoured  to  ascertain  the  legal  effect  of  the 
testator's  disposition ;  and  having  formed  an  opinion  in  favour  of 
the  claim  of  Matthew  Perratt,  the  grandson  of  the  eldest  daughter 
of  Bichard  Chilcott,  I  do  not  think  myself  at  liberty  to  say  that  the 
terms  of  the  instrument  are  too  ambiguous  to  admit  of  reliance 
being  placed  upon  my  interpretation  of  it,  though  it  is  by  no  means 
impossible  that  when  your  Lordships  shall  have  heard  the  different 
opinions  which  prevail  among  the  Judges,  your  Lordships  may  be 
induced  to  consider  all  the  constructions  suggested  by  them  as  too 
uncertain  to  exclude  the  claim  of  the  heir-at-law. 

The  first  point  to  be  considered  is,  what  estate  in  remainder  has 
the  testator  given  by  the  devise  to  the  first  male  heir  of  the  branch 
of  his  uncle  Richard  Chilcott's  family?  The  words  "  male  heir," 
as  here  used,  designate  some  particular  person  who  is  to  take  in 
remainder  after  the  termination  of  another  estate.  Such  words 
may  be  used  as  descriptive  of  an  individual  as  well  as  any  other 
term,  if  apparently  used  with  that  intent;  and  as  there  are  no 
words  which  give  or  imply  a  preceding  freehold,  they  must 
operate  as  words  of  purchase.  They  are  followed  by  no  words 
of  limitation:  they  do  not  of  themselves  import  a  description 
of  a  class  of  persons,  but  are  in  the  singular  number,  and  in 
terms  confined  to  an  individual  ^person.  Standing  alone,  there-  [  *625  ] 
fore,  they  would  not  carry  any  estate  of  inheritance.  A  devise 
to  the  heirs  of  the  body  of  J.  S.,  indeed,  will  carry  an  estate 
tail  per  formani  dojii,  under  which  the  devisee  would  take  in 
the  same  manner  as  if  the  estate  had  descended  to  him  from 
J.  S.  Yet  supposing  the  words  '^  male  heir  of  J.  S."  in  a  will 
to  have  the  same  effect  as  ''heirs  of  the  body  of  J.  S.,"  still,  if  it 
shall  appear,  as  I  think  it  must  for  the  reasons  hereafter  given, 
that  the  devisee  could  not  represent  B.  Chilcott  or  his  daughters 
in  such  a  way  as  to  have  taken  the  estate  by  descent  if  first  given 
to  B.  C.  or  his  daughters,  the  devisee  cannot  take  an  estate  tail. 
Considering  the  words,  then,  as  descriptive  of  an  individual,  and 
prima  facie  carrying  only  an  estate  for  life,  yet  being  followed  by 
words  of  charge  upon  the  person  of  the  individual  to  whom  the 
estate  is  limited,  he  will  take  a  fee  notwithstanding  the  absence  of 
words  of  limitation. 

The  next  point  to  be  considered  is,  what  description  of  person  did 
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wiNTEB      the  testator  designate    by   the  words    which    have  been  used? 

Perbatt.  According  to  a  general  and  long-established  rule  of  law,  a  person 
does  not  take  by  purchase,  even  under  a  will,  by  the  words  '*  heir 
male,"  unless  he  be  also  very  heir  as  well  as  male.  He  may  take 
as  heir  male  by  purchase,  though  he  claim  through  a  female,  which 
he  could  not  do  by  descent;  but  according  to  the  above  general 
rule,  he  must  be  heir  general  as  well  as  male.  This  rule,  however, 
like  other  general  rules  respecting  the  interpretation  of  wills,  is  not 
so  inflexible  that  it  may  not  be  relaxed  if  the  testator's  intention  to 
the  contrary  appear  by  demonstration  plain.  It  may  be  admitted 
that  words  of  art  are  to  be  construed  according  to  their  technical 

[  *626  ]  sense,  unless  upon  the  whole  *will  it  is  plain  that  the  testator  did 
not  so  intend,  and  that  the  words  '^  heir  male  "  are  words  of  art. 
But  the  whole  will,  and  every  word  contained  in  it,  as  well  as  its 
application  to  the  object  of  it  at  the  time  when  it  was  made,  are  to  be 
taken  into  consideration.  Does  it  then  plainly  appear  that  the 
testator  did  not  mean  to  use  the  words  ''  heir  male  "  in  the  strict 
sense  which  the  law  pnmd  facie  ascribes  to  them  ?  B.  Ghilcott  was 
dead,  having  left  five  daughters,  who  were  his  coheirs ;  and  their 
respective  heirs  collectively  would  be  the  heir  of  the  stock  of 
B.  Ghilcott.  Of  these  five  daughters  the  four  youngest  had  sons, 
and  the  eldest  had  none,  but  daughters  only.  It  is  clear  the  testator 
intended  the  whole  inheritance  to  go  to  one  person,  for  the  devise 
is  to  the  first  male  heir,  *'  male  heir  "  in  the  singular  number,  and 
'^  the  first."  But  no  son  or  other  male  descendant  of  any  of 
B.  Ghilcott*s  daughters  could  be  complete  male  heir  either  of 
B.  Ghilcott  or  his  family,  except  upon  the  failure  of  male  descen- 
dants of  all  his  daughters  but  one.  It  is  scarcely  possible,  there- 
fore, to  suppose  that  the  testator  could  intend  that  no  one  of 
B.  Ghilcott's  family  should  take  anything  except  in  such  an 
extraordinary  event  as  that  of  the  entire  heirship  having  centred  in 
a  single  male.  A  son  or  grandson  of  one  of  the  daughters  might 
be  heir  male  of  his  own  mother  or  grandmother,  but  he  would  not 
be  complete  heir  of  any  of  the  other  daughters  who  left  children, 
whether  male  or  female.  Further,  it  appears  from  the  use  of  the 
word  ''first,"  that  the  testator  intended  priority  of  some  kind. 
But  among  coheirs  there  is  no  priority  by  law.  In  this  respect, 
therefore,  some  peculiar  meaning  must  also  be  ascribed  to  the  word 
"  heir,"  as  employed  in  this  will.    Further  still,  no  person  can  be 

[  *627  ]  heir  in  the  strict  legal  ^sense  whose  ancestor  is  living ;  neifw  est 
hares  viventU ;  and  it  is  contended  that  the  testator^s  description 
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most  be  confined  to  a  male  who  should  have  snrviTed  his  mother.      Wimteb 
Now  it  is  found  in  this  case  that  the  testator  well  knew  the  state  of     pbrbatt. 
the  family  at  the  time  when  he  devised  the  remainder  by  the  words 
''first  heir  male."    John  Ghilcott  then  had  no  son;  and  if  he 
shoald  not  have  any  (as  he  had  not),  this  remainder  was  to  come 
into  possession  upon  the  deaths  of  the  testator's  wife  and  her  two 
sisters,  an  event  which  might  reasonably  be  expected  to  happen  at 
no  great  distance  of  time  after  the  testator's  own  death.      The 
testator  not  only  knew  that  the  five  daughters  of  Bichard  Ghilcott 
were  living,  but  he  speaks  of  them  in  his  will,  and  directs  legacies 
to  be  paid  to  such  of  them  as  should  be  living  when  the  remainder 
shoald  fall  into  possession ;   from  which  the  expectation  of  the 
testator  plainly  appears,  that  the  estate  of  the  person  described  as 
male  heir  would  probably  come  into  possession  during  the  lives  of 
at  least  some  of  the  daughters.    Is  it  a  rational  intention  to  impute 
to  the  maker  of  this  will  (as  such  intention  is  to  be  collected  from 
the  terms  of  it),  that  if  all  the  daughters  should  survive  the  time  for 
taking  possession,  the  whole  estate  should  pass  from  all  the  males  of 
R.  Chilcott's  branch  of  the  family,  and  that  all  the  daughters  should 
lose  their  legacies  ?    Yet  such  must  be  the  effect  of  construing  the 
word  ''heir"  strictly  according  to  the  maxim  nemo  est  h<eres  virentis. 
Lord  Habdwickb  (i),  upon  the  rehearing  a  decree  of  Lord  Cowper, 
who  held  a  younger  brother  to  be  capable  of  taking  as  heir  male 
under  a  devise  to  the  heir  male  of  the  body  of  the  testator's  great 
^grandfather,  though  the  daughter  of  an  elder  brother  was  heir       [  *628  ] 
general,  divided  the  case  into  two  questions :  first,  whether  it  was 
an  established  rule  that  he  who  claims  as  heir  male  by  purchase 
mast  be  general  heir  as  well  as  nearest  male  descendant;   and 
secondly,  whether  the  apparent  intent  of  a  testator  to  the  contrary 
may  not  create  an  exception  to  the  general  rule.    He  then  says, 
with  respect  to  the  rule  itself,  that  if  the  doctrine  had  been  res 
integruj  he  was  so  fully  convinced  of  the  unreasonableness  of  it  that 
he  never  would  have  established  it.    But  when  a  rule  of  law  has 
long  prevailed,  it  ought  to  be  supported  though  it  be  not  strictly 
agreeable  to  natural  reason;    for  in  many  instances  it  is  more 
material  that  the  law  should  be  settled  than  how  it  is  settled.    He 
then  proceeds  to  consider  the  second  question ;  and  after  stating 
several  authorities  to  show  there  might  be  exceptions  to  the  general 
rule,  he  pointed  out  the  particular  circumstances  which  he  relied 
upon  in  the  case  before  him ;  and  on  account  of  those  only,  affirmed 

(1)  Brvvni  v.  Barkham,  Pr.  Ch.  442—461. 
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WiNTEB      Lord  Cowpbr's  decree.    We  have  therefore  the  authority  of  Lord 

Pebratt.  Hardwigee,  while  assenting  to  the  rule,  admitting  that  it  is  not  indis- 
pensable that  the  devisee  should  in  all  cases  be  complete  heir  in  every 
sense  of  the  word,  and  acting  upon  that  admission.  It  has  been 
already  shown  that  the  manifest  objects  of  the  present  will  must  be 
defeated,  unless  a  coheir  can  be  considered  as  heir.  If  then  the 
testator  has  not  employed  the  word  heir  in  its  full  and  absolute,  and 
strictly  legal  sense,  to  what  extent  is  the  construction  to  be  enlarged  ? 
Notwithstanding  the  strictness  with  which  the  rule  has  generally 
prevailed,  and  the  apparent  application  to  it  of  the  maxim  nemo  est 
hceres  viventisy  it  has  been  determined  by  the  very  high  authority 

[  ♦629  ]  of  your  Lordships'  *House,  in  more  instances  than  one,  that  the 
word  heir  may  be  construed  to  mean  heir  apparent,  if  the  context  of 
the  will  so  require.  Thus,  in  a  case  which  arose  upon  the  will 
of  one  Wilks,  a  devise  in  remainder  "  to  the  heirs  male  of  the  body 
of  Bobert  Durdant  now  living,"  was  determined  in  this  House, 
in  a  case  of  James  v.  Richardson  (i),  in  conformity  with  a  judgment 
of  the  King's  Bench,  which  had  been  reversed  in  the  Exchequer 
Chamber,  to  be  a  remainder  vested  in  the  heir  apparent  of  Bobert 
Durdant.  And  in  another  case  which  afterwards  arose  upon  the 
same  will,  Burchett  v.  Durdant  (2),  the  Courts  of  King's  Bench  and 
Exchequer  Chamber  held  themselves  bound  by  the  previous  decision 
of  the  House.  Again,  in  Darhison  v.  Beaumont  (3),  a  case  arose 
upon  another  will  containing  a  devise  in  remainder  **  to  the  heirs 
male  of  the  body  of  Elizabeth  Long,  wife  of  B.  Long,  lawfully 
begotten."  A  legacy  was  given  to  Elizabeth  Long,  and  her  three 
sons  were  named  in  the  will ;  by  which  it  appeared  that  the  testator 
knew  that  she  was  living,  and  then  had  three  sons.  The  Court  of 
Exchequer,  by  a  majority  of  the  Judges,  held  that  the  eldest  son, 
during  the  life  of  his  mother,  might  sustain  his  claim  to  the 
remainder,  being  heir  apparent ;  and  though  their  judgment  was 
reversed  by  the  two  Chief  Justices  in  the  Exchequer  Chamber,  it 
was  affirmed  in  this  House. 

These  decisions  of  the  highest  tribunal  must  be  esteemed  binding 
and  conclusive  upon  the  Judges  of  Westminster  Hall,  in  any  case 

[  •630  ]  which  cannot  in  principle  *be  distinguished  from  them.  It  must 
indeed  be  admitted  that  several  very  learned  persons  have  hesitated 
to  acquiesce  in  the  doctrine  which  they  established ;  yet  we  find  the 

(1)  Sir  T.  Jones,  99;  1  Vent.  334  ;  1      Pollexf.  457. 
Eq.  Gas.  Abr.  214 ;  Sir  T.  Kaym.  330.  (3)  1  P.  Wms.  229;  Fortefic.  18;  2 

(2)2     Vent.     311;     3    Keb.    831;      Eq.  Gas.  Abr.  333,  pi.  3. 
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doctrine  recognised  by  Lord  Chief  Baron  Gilbert,  in  his  Treatise  on      Winter 

Uses  and  Trusts,  p.  25,  who  there  says, ''  If  an  estate  for  life  be  devised     perratt. 

to  A.  during  the  life  of  B.  in  trust  for  B.,  and  after  the  decease  of  B. 

to  theheirs  male  of  the  body  of  him  the  said  B.  '*  now  living,"  that 

is  a  remainder  vested  in  the  heirs  of  B. :  for  '^  heir  now  living,"  in 

a  devise,  must  be  taken  as  a  periphrasis  of  the  heir  apparent,  who 

is  called  heir-in-law,  as  may  be  observed  by  the  words  quare  filium 

et  haredem  rapuitJ"    The  language  of  the  Statute  of  Treasons 

(25  Edw.  III.)  might  also  have  been  added  as  an  instance,  in  which 

the  heir  apparent  to  the  Grown  is  called  the  King's  and  Queen's 

eldest  son  and  heir.    And  in  a  case  of  Goodright  d.  Brooking  v. 

Jlliite  (i),  which  was  a  devise  to  the  heirs  of  the  testator's  daughter 

M.  W.,  to  whom  he  had  given  a  term  and  an  annuity,  and  made 

her  sole  executrix  and  residuary  legatee,  the  Court  of  Common 

Pleas  sustained  the  claim  of  the  son  of  M.  W.  during  his  mother's 

life ;  Db  Grey,  Ch.  J.,  saying  that  the  testator  took  notice  that  his 

daughter  was  living  by  leaving  her  a  term  and  a  subsequent  annuity, 

and  meant  that  a  present  interest  should  vest  in  her  heir,  that  is, 

her  heir  apparent,  during  her  life.    I  cannot  suggest  any  distinction 

between  these  cases  and  the  present,  which  militates  against  the 

adoption  of  a  similar  construction  in  favour  of  any  male  descendant 

of  the  daughters  of  B.  Chileott,  who  can  establish  his  claim  to  be 

considered  as  heir  apparent.    The  knowledge  of  the  ^testator  that     [  *6Si  ] 

all  the  daughters,  and  the  sons  of  four  of  them,  who  were  heirs 

apparent  to  their  respective  mothers,  were  living  at  the  date  of  the 

will,  and  the  direction  that  the  devisee  should  pay  legacies  to  the 

daughters,  as  already  noticed,  when  the  remainder  should  fall  into 

possession,  are  circumstances  at  least  as  strong  as  those  contained 

in  any  of  the  above  cases,  and  exclude  the  supposition  that  all 

benefit  both  to  the  devisee  and  the  legatees  was  to  fall  to  the 

ground,  unless  the  devisee's  own  mother  happened  to  be  dead. 

If  the  word  *'  heir  "  can  be  construed  to  mean  heir  apparent,  the 
next  consideration  will  be,  in  what  sense  is  the  word  ''  first "  to  be 
understood  ?  Does  it  import  priority  of  birth,  priority  of  degree,  or 
priority  of  line  ?  As  it  appears  that  four  of  B.  Chilcott's  daughters 
had  sons  bom  in  the  lifetime  of  the  testator,  all  well  known  to  him, 
it  is  very  improbable  that  if  he  meant  priority  of  birth,  he  should 
not  have  named  the  person  who  then  stood  first  according  to  that 
priority.  But  when  it  is  observed  that  the  four  younger  daughters 
had  sons  already  bom,  and  the  eldest  had  no  son,  the  probability  is 

(1)  2  W.  Bl.  1010. 
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WiNTBB      very  strong  that,  in  making  use  of  the  general  expression  "  first 

mm 

Pebratt.  heir  male,"  he  intended  to  embrace  the  line  of  the  eldest  daughter, 
for  the  purpose  of  giving  her  descendants  priority  in  case  she  should 
have  issue  male. 

In  the  transmission  of  real  estates  by  descent,  the  law  has  adopted 
no  distinction  between  several  daughters  on  account  of  priority  of 
birth,  nor  between  their  respective  descendants  on  account  of  com- 
parative proximity  to  the  common  ancestor,  nor  between  the  lines 
of  the  several  daughters  on  account  of  priority  to  each  other :  yet 
it  is  clear,  that  of  all  the  descendants  of  B.  Ghilcott,  one  person 
[  *632  ]  only  was  "^to  take  the  remainder,  and  that  the  testator  meant 
priority  of  some  kind.  It  is  said  in  Co.  Litt.  25  b,  if  lands  be 
devised  to  one  for  life,  the  remainder  to  the  next  heir  male  of  B.  in 
tail,  and  B.  hath  issue  two  daughters,  and  each  of  them  hath  issue 
a  son,  and  the  father  and  daughters  die,  some  say  the  remainder  is 
void  for  uncertainty  ;  some  say  the  eldest  shall  take,  because  he  is 
the  worthiest ;  and  others  say  that  both  of  them  shall  take,  for  that 
both  make  but  one  heir.  Lord  Coke  expresses  no  opinion  of  his 
own,  but  if  the  last  be  that  to  which  he  is  inclined,  as  is  usually 
implied,  his  opinion  would  be  against  any  distinction  in  favour  of 
the  son  of  the  eldest  daughter,  upon  a  mere  devise  to  the  next  male 
heir.  But  in  Hale's  MSS.,  cited  in  the  notes  to  Co.  Litt.  10  b,  by  Mr. 
Hargrave,  is  the  following :  **  Harpur,"  &c.  (The  learned  Judge  read 
the  note  as  before  read  by  Mr.  Justice  Taunton,  sujn'a,  pp.  71,  72.) 
This  case  cannot  indeed  be  considered  as  a  distinct  authority, 
that  under  a  mere  devise  to  the  next  heir  male,  the  son  of  the  eldest 
daughter  would  take  to  the  exclusion  of  the  others ;  for  although 
the  Judges  expressed  an  opinion  in  favour  of  the  eldest  daughter, 
yet  according  to  the  reports  of  the  case  in  Palmer,  11  &  808,  intitled 
of  the  17  &  20  Jac,  the  question  having  been  twice  brought  in 
judgment,  the  Judges  did  not  agree  in  the  reasons  for  their  opinions ; 
some  of  them  considering  the  eldest  daughter  entitled  to  preference 
by  the  terms  of  the  devise;  and  others  relying  upon  an  express 
estate  being  given  to  the  two  younger  sisters,  which  excluded  them, 
by  implication,  from  taking  the  estate  under  the  devise  in  question. 
But  it  is  an  authority  to  this  extent,  that  a  devise  to  the  next  in 
blood  will  be  confined  to  the  eldest  of  several  daughters,  if  it  can  be 
[  •633  ]  implied  from  the  will  *that  a  preference  of  the  eldest  was  in  view. 
We  must  therefore  look  to  the  will  itself,  and  endeavour  to  ascertain 
whether  any  preference  is  to  be  collected  from  it,  regard  being  had 
both  to  the  terms  of  the  will  and  the  situation  of  the  family.    The 
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terms  of  l^e  will  are  very  peculiar.  The  testator  was  the  son  Winter 
of  the  eldest  of  three  brothers,  Emanuel,  John,  and  Richard  pebbatt. 
Chilcott.  John  Chilcott,  mentioned  in  the  will,  was  the  son  of  the 
testator's  eldest  uncle,  and  by  his  decease  had  become  the  repre- 
sentative of  the  next  branch  of  the  family  to  that  of  the  testator's. 
To  him,  or  to  his  heir  male,  if  any,  the  testator  gave  the  lands  in 
question  after  the  deaths  of  his  wife  and  her  sister.  And  if  no  male 
heir  lawfully  begotten  by  the  said  John  Chilcott,  then  the  above 
lands  to  fall  to  the  first  male  heir  of  the  branch  of  his  uncle  Bichard 
Chilcott's  family.  This  B.  Chilcott  was  the  testator's  second  uncle, 
and  his  five  daughters  then  living  had,  by  his  death,  become  the 
representatives  of  his  branch  of  the  family. 

The  testator  appears  to  have  wished  to  give  his  whole  estate  to  a 
male  of  a  family,  of  which  all  the  stocks  then  existing  were  females. 
Had  the  stocks  been  males,  the  estate  would  have  gone  according 
to  the  priority  of  lives.  What  is  then  the  fair  import  of  the  devise 
which  he  has  made  ?  Is  it  not  a  devise  to  the  heir  male  who  shall 
be  found  to  stand  first  in  B.  Chilcott's  branch  of  the  family 
pedigree  ?  A  pedigree  is  commonly  called  the  family  tree,  and  a 
branch  of  it  is  that  portion  of  the  pedigree  which  arises  from  any 
particular  member  of  it.  The  words,  indeed,  are  not  exactly 
arranged  in  the  devise  as  I  have  supposed.  They  are,  "  first  male 
heir  of  the  branch  of  my  uncle  B.  Chilcott's  family."  Such  a 
collocation  of  the  words,  if  strictly  taken,  give  no  meaning  whatever 
to  ♦the  word  "  branch,"  distinct  from  the  word  "  family ; "  for  even*  [  •634  ] 
supposing  the  word  "family"  to  be  construed  daughters,  or 
descendants,  or  issue,  the  expression  **  the  branch  of  B.  Chilcbtt's 
daughters,  or  descendants,  or  issue,"  would  be  without  meaning. 
I  think,  therefore,  that  the  words  must  necessarily  be  read,  "  first 
male  heir  of  my  uncle  B.  Chilcott's  branch  of  the  family."  If  so 
read,  the  word  "  family  "  will  import  the  whole  family  or  pedigree 
of  the  Chilcotts,  and  B.  Chilcott's  branch  of  the  family  that  portion 
of  the  pedigree  which  issues  from  B.  Chilcott ;  and  the  first  male 
heir  of  that  branch  will,  by  a  very  natural  construction,  import  the 
first  male  heir  (or  heir  apparent),  according  to  the  priority  of  the 
lives  in  that  pedigree.  Such  appears  to  me  to  be  a  much  more 
natural  construction  than  that  of  heir  apparent  first  bom,  and  more 
consistent  with  the  apparent  views  of  the  person  who  was  pursuing 
the  branches  of  his  family  according  to  their  order,  and  who,  find- 
ing females  only  as  the  representatives- of  the  third  branch,  was 
seeking  the  means  of  establishing  a  male  representative,  or  hares 
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Winter  foetus,  of  it.  This  view  of  the  subject  is  much  strengthened  by 
Perratt.  adverting  to  the  situation  of  the  family  when  the  testator  made  his 
will.  The  four  younger  daughters  of  R.  Chilcott  had  sons  already 
born ;  and  the  son  of  the  eldest  of  them  was  born  before  any  of 
the  others.  If  the  testator  intended  the  first  heir  apparent  that 
should  be  bom  to  take,  the  object  was  before  his  eyes,  and  he  had 
only  to  name  him,  as  he  named  John  Chilcott,  the  son  of  his 
deceased  uncle  John;  but  instead  of  naming  any  of  the  heirs 
apparent  of  the  four  youngest  daughters,  he  thought  fit  to  employ 
an  expression  calculated  to  embrace  an  heir  apparent  of  the  eldest 

[  •fiss  ]  daughter,  who  had  then  no  son  or  other  male  descendant ;  ♦and  by 
words  of  the  singular  number,  "first  male  heir,"  to  confirm  his 
disposition  to  one  person.  All  these  circumstances  lead  me  to  the 
conclusion  that  the  testator  intended  priority  of  line  rather  than 
priority  of  birth.  If  then  priority  of  line  was  intended  rather  than 
priority  of  birth,  is  this  sort  of  priority  to  be  continued  throughout 
the  first  line,  or  is  proximity  of  degree  to  prevail  over  priority  of 
line?  In  the  transmission  of  real  property  by  heirship,  all  the 
descendants  of  the  first  line,  however  remote,  are  preferred  to  the 
nearest  members  of  the  second.  If,  therefore,  Mary  Bishop  and 
Joan  Winter  had  been  male  instead  of  female  stocks,  there  is  no 
doubt  that  the  grandson  of  the  former  would  be  esteemed  heir  of 
B.  Ghilcott's  branch  of  the  family,  in  preference  to  the  latter ;  and 
in  a  devise  to  the  heir  male  of  B.  Chilcott,  the  grandson  of  his  eldest 
son  taking  by  purchase,  though  claiming  through  a  daughter,  would 
be  esteemed  heir  male,  being  both  heir  and  male,  in  preference  to 
the  son  of  the  second  son. 

To  me  it  appears,  that  although  the  testator  has  passed  over  the 
daughters  of  B.  Chilcott  in  the  devise  of  the  estate,  the  descendants 
of  those  daughters  are  intended  to  be  treated  in  the  same  manner 
as  if  the  places  occupied  by  the  daughters  in  the  pedigree  had 
been  occupied  by  males.  It  may  here  be  observed,  that  although 
the  law  considers  all  the  daughters  as  standing  in  aqtiali  jure  in 
respect  of  inheritance,  yet,  that  in  certain  cases  where  selection 
is  required,  a  preference  is  given  to  the  eldest  coparcener,  and 
such  privilege  will  descend  if  it  does  not  arise  from  her  own  act. 
Thus,  if  there  be  divers  coparceners  of  an  advowson,  and  they 
cannot  agree  to  present,  the  law  doth  give  the  first  presentment 
to  the  eldest ;  and  this  privilege  shall  descend  to  her  issue,  nay, 

[  *636  ]  her  ♦assignee  shall  have  it.  So,  if  parceners  agree  that  partition 
shall  be  made  by  friends,  the  law  gives   the  first  claim  to  the 
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eldest;    but  this  privilege  descendeth  not  to  the  issue,  but  the      Winter 
next  eldest  shall  have  it ;  for  there  is  a  diversity  to  be  observed     perratt. 
between  this  case  of  a  partition  or  deed  by  the  act  of  the  parties, 
for  then  the  privilege  of  election  shall  not  descend  to  her  issue  ;  and 
when  the  law  doth  give  any  privilege  without  her  act,  then  that 
privilege  shall  descend :  Go.  Litt.  166  b.    If,  therefore,  an  advowson 
devised  to  B.  Chilcott  had  descended  to  his  five  daughters,  and  the 
church  had  become  void,  the  eldest  daughter,  in  the  absence  of  agree- 
ment, would  have  been  entitled  to  present  to  the  first  turn,  and  if 
she  was  dead,  her  descendants,  in  preference  to  the  second  daughter. 
This  brings  me  to  consider  whether  Matthew  Perratt,  the  grand- 
son of  Mary  Bishop,  the  eldest  daughter,  at  the  time  when  the 
particular  estates  determined,  viz.  in  1820,  answered  the  descrip- 
tion contained  in  the  will,  according  to  the  principles  of  construction 
I  have  endeavoured  to  establish.     Mary  Bishop,  his  grandmother, 
died  in  1799,  leaving  Elizabeth,  her  eldest  daughter,  married  in 
1794  to  John  Derham  Perratt,  and  three  other  daughters.    Eliza- 
beth, in  1796,  bore  a  son,  Matthew  Perratt,  who,  as  well  as  his 
mother,  Elizabeth  Perratt,  and  her  three  sisters,  are  still  living. 
Elizabeth  Perratt,  therefore,  and  her  three  sisters,  became  in  1799 
coheirs  of  their  mother,   Mary  Bishop,   the  eldest  daughter  of 
B.  Chilcott;  and  Matthew  Perratt  then  became  heir  apparent  of 
bis  mother,  the  eldest  of  those  coheirs.    Now  if  the  disposition  of 
this  will,  when  applied  to  the  state  of  the  family  at  the  time 
when  it  was  made,  necessarily  shows  that  the  person  designated 
as  the  first  male  heir  was  not  intended  to  be  complete  and  ^entire      [  6*37  ] 
heir,  but  might  sufficiently  answer  the  description  of  heir  of  one 
of  the  Eeveral  coheirs  of  B.  Chilcott,  I  cannot  see  any  distinction 
in  principle  between  a  person  who  is  heir  to  one  coheir  who  repre- 
sents a  fifth,  and  one  who  represents  a  portion  only  of  a  fifth. 
In  the  present  case  Winter  is  heir  apparent  to  the  daughter  of  the 
second  line,  who  represents  one-fifth  of  the  stock  of  B.  Chilcott ; 
and  Matthew  Perratt  is  heir  apparent  to  the  granddaughter  of  the 
first  line,  who  represents  one-fourth  of  one-fifth  of  B.  Chilcott's 
stock.     But  Matthew  Perratt,  as  heir  apparent,  and  a  male  of  the 
first  line,  stands  first,  according  to  my  view  of  the  subject,  in 
B.  Chilcott's  branch  of  the  family  pedigree,  and  is  consequently 
the  person  answering  the  description  pointed  out  by  the  testator. 
This  character  was  i  erfectly  in  him  when  his  grandmother  died 
in  1799.    From  1795,  when  he  was  born,  till  1799  he  was  only 
heir  presumptive,  because  his  grandmother,  in  contemplation  of 
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WiNTBB  law,  might  havo  had  a  son,  but  in  1799  his  character  of  heir 
Pbbbatt.  apparent  was  complete ;  and  then,  I  think,  but  not  till  then,  the 
remainder  first  vested  in  interest.  Till  that  time,  it  appears  to 
me  that  the  remainder  was  contingent.  No  person  before  that 
time  could  be  said  to  fill  the  entire  character  of  first  male  heir, 
in  the  sense  which  I  have  ascribed  to  it.  So  long  as  the  first  line 
remained  without  a  male  heir  apparent,  the  title  of  every  other 
male  of  the  family  to  the  character  of  first  male  heir  was  dependent 
on  contingency;  and  as  the  person  described  was  to  take  in  fee, 
the  remainder  could  not  vest  in  any  one  during  the  uncertainty 
as  to  the  person  to  whom  the  devise  could  apply :  Fearne,  Cont. 
Kem.  c.  1,  s.  8, 
[  ^eas  ]  These  considerations  induce  me  to  answer  the  *several  questions 

proposed  by  your  Lordships,  as  follows,  viz. : 

1st.  That  the  remainder  to  the  first  male  heir  of  the  branch  of  the 
family  of  the  testator's  uncle,  Bichard  Ghilcott,  is  a  remainder  in  fee. 

2ndly.  That  the  expression  "  first  male  heir,"  was  used  by  the 
testator  to  denote  a  person  of  whom  an  ancestor  might  be  living. 

Srdly.  That  this  remainder  vested  in  interest  in  1799,  when 
Mary  Bishop  died, 

4thly.  That  this  remainder  first  vested  in  interest  in  Matthew 
Perratt. 

5thly.  That  the  remainder,  if  once  vested,  could  not  open  or 
become  devested,  so  as  to  admit  another  person  in  preference  to 
the  person  in  whom  it  had  vested. 

LiTTLEDALE,  J.,  adhered  to  the  opinion  which  he  had  delivered  in 
the  Court  of  Queen's  Bench  (i).    His  answers  to  the  questions  were  : 

1st.  That  the  remainder  was  a  remainder  in  fee  simple. 

2nd.  That  the  expression  ''first  male  heir"  did  not  denote  a 
person  of  whom  an  ancestor  might  be  living,  but  meant  the  heir  of 
a  deceased  ancestor. 

3rd.  That  the  remainder  vested  in  interest  in  1804,  on  the 
death  of  Betty  Viney. 

4th.  That  it  then  vested  in  interest  in  her  son  Thomas  Yiney. 

5th.  That  the  remainder  so  vested  could  not  become  devested,  so  as 
to  admit  any  other  person  in  preference  to  him  in  whom  it  had  vested. 

[  639  ]  Bayley,  B.,  also  continued  of  the  same  opinion  as  when  the  case 

was  before  him  in  the  Court  below  (2) ;  his  answers  now  to  all  the 

(1)  5  B.  &  C.  56.  (2)  5  B.  &  C.  84. 
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questions,  except  the  fourth,  were  the  same  as  those  given  by  Mr.  Winter 
Justice  Taunton  and  Mr.  Justice  Bosanquet  ;  but  in  answer  to  the  pbbbatt. 
fourth,  he  said  it  was  his  opinion  that  the  remainder  first  vested 
(on  the  death  of  Mary  Bishop,  in  1799)  in  Thomas  Chilcott  Winter, 
and  upon  his  death  passed  by  descent  to  his  brother ;  and  for  that 
opinion  he  gave  his  reasons,  as  follows :  ''  The  competition  lies, 
as  it  seems  to  me,  between  him  and  Matthew  Perratt;  and  my 
preference  of  Winter  is,  because  he  is  propinquior  graclUy  and 
because  Perratt,  in  point  of  representation,  stands  in  the  place  of 
his  mother  only,  a  female,  and  therefore  less  worthy  than  Winter. 
I  do  not  say  that  the  son  of  a  daughter  may  not,  under  circum- 
stances, claim  as  heir  male  of  his  grandfather,  or  the  daughter  of 
a  son  as  heir  female.  I  do  not  say  that  Perratt  is  not  heir  male  of 
his  grandfather,  or  that  he  might  not  be  one  of  the  co-heirs  of  his 
great-grandfather,  Richard  Chilcott ;  but  I  think  he  is  not  first 
male  heir  within  the  meaning  of  this  devise.  This  is  a  very 
peculiar  case :  the  eldest  daughter's  line  is  resorted  to,  not  because 
the  children  in  that  line  are  more  the  male  heirs  of  B.  Chilcott 
than  the  sons  of  any  of  the  other  daughters,  but  because  inter 
pares  the  eldest  daughter's  is  the  proper  line,  and  it  prevents  con- 
fusion to  refer  to  it.  But  when  there  is  a  disparity  in  the  claimants 
under  the  different  lines,  and  the  person  who  claims  in  the  eldest 
daughter's  line  is  more  remote,  and  therefore  less  worthy  than  the 
person  who  claims  in  the  second  daughter's  line,  I  see  no  satisfactory 
reason  for  adhering  *to  the  elder  daughter's  line.  I  think  I  do  [  '^^^  ] 
see  a  satisfactory  reason  from  departing  from  it.  One  of  the 
grounds  upon  which  our  law  adopts  in  infinitum  lineal  descendants 
in  preference  to  collaterals,  is,  that  the  descendant  represents  the 
ancestor,  that  is,  stands  in  the  same  place  as  the  ancestor,  if  living, 
would  have  done.  This  is  Blackstone's  first  rule  or  course  of 
descent ;  and  what  is  the  fair  meaning  of  this  rule,  as  applied  to 
this  case  ?  Is  it  to  raise  Perratt  into  his  mother's  place,  and  allow 
him  to  reckon  as  a  grandson  of  B.  Chilcott  ?  Or  is  it  not  rather, 
if  he  is  to  be  raised  into  his  mother's  place,  to  identify  him  with  his 
mother,  and  upon  the  principle  of  representation  to  treat  him  as 
a  female  rather  than  a  male  ?  To  treat  him  as  a  male,  it  seems 
to  me  he  is  to  be  considered  as  a  great-grandson;  and  then  I 
should  say  he  has  not  so  good  a  claim  to  the  character  of  '  first 
male  heir '  as  a  grandson  of  the  eldest  daughter.  Let  it  be  remem- 
bered also,  that  Mary,  the  eldest  daughter,  had  four  daughters  ; 
80  that  if  a  son  of  one  of  them  would  have  answered  the  description 
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WiNTEB  of  '  first  male  heir,'  the  remainder  never  conld  have  vested  till  the 
perbatt.  particular  estate  ended,  unless  the  eldest  had  a  son,  and  unless 
that  son  survived  his  grandmother.  And  though  this  would  be 
no  argument  if  it  were  clear  who  is  to  be  considered  as  coming 
under  the  description  of  *  first  male  heir/  it  may  have  some 
weight  when  this  is  not  clear,  and  when  we  are  deciding  upon  the 
rule  by  which  this  is  to  be  ascertained.  If,  for  instance,  the  three 
younger  daughters  of  Mary  had  married  and  had  had  sons,  and  the 
elder  had  continued  single  till  Elizabeth  White  died,  this  remainder 
would  have  continued  contingent  till  the  death  of  E.  White,  because 
the  elder  daughter  might  still  have  married  and  have  had  a  son ; 
I  *6^i  ]  and  any  son  *by  her  bom  (or  in  ventre  sa  mere)  and  before  E.  White 
died,  would,  if  that  be  the  right  construction,  have  been  the  first 
male  heir  of  B.  Ghilcott's  branch. 

*'  These  considerations  lead  me  to  the  conclusion  that  Thomas 
Chilcott  Winter  is  the  person  who  answered  the  description  of  first 
male  heir,  not  Matthew  Perratt ;  and  that  from  Thomas  Chilcott 
Winter  the  right  descended  upon  his  brother  Isaac." 

TiNDAL,  Ch.  J.,  gave  the  same  answers  to  the  first  and  fifth  ques- 
tions as  the  preceding  Judges  had  given.  His  answers  to  the  other 
questions  were  more  fully  given  upon  the  second  argument;  infra. 

The  further  consideration  of  the  case  was  then  adjourned. 

The  House,  in  pursuance  of  a  petition  presented  by  I.  Winter, 
the  plaintiff  in  error,  in  1839,  ordered  the  case  to  be  re-argued 
by  one  counsel  of  a  side,  and  it  was  accordingly  re-argued  in 
presence  of  the  Judges,  on  the  2nd  of  July  in  that  year. 

The  Attorney-Generaly  for  the  plaintiff  in  error: 

The  plaintiff  in  error  is  entitled  to  recover  by  the  strength  of  his 
own  title ;  he  is  the  only  person  who  answers  the  description  in  the 
will.  Yiney,  the  son  of  the  fourth  daughter,  had  two  Judges  in  his 
favour  in  the  Court  below,  but  that  was  upon  the  supposition  that 
the  words  ^' first  male  heir"  in  the  will  did  not  mean  heir  apparent, 
and  that  no  one  could  take  a  vested  interest  as  heir  during  the  life 
of  his  parents.  But  when  the  case  was  first  discussed  in  this 
House,  all  the  Judges  except  Mr.  Justice  Littlbdale  thought  that 
-  *642  ]  «  heir  "  might  mean  heir  ^apparent,  and  that  the  party  might  take 
under  that  description  by  purchase.  The  argument  now  on  the  part 
of  the  plaintiff  in  error,  is  that  the  words  ''first  male  heir"  mean 
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the  first  male  descendant,  and  therefore  sach  male  descendant  Winter 
is  as  much  the  heir,  living  his  mother,  as  if  she  was  dead.  The  pebbItt. 
title  of  the  heir-at-law  need  not  be  discussed  now,  for  almost  all 
the  Judges  were  opposed  to  his  claim ;  and  there  is  the  more 
reason  for  this,  since  the  establishment  of  his  claim  would  deprive 
the  five  daughters  of  the  1002.  distinctly  given  to  each  of  them  by 
the  testator.  If  then  he  is  rejected,  there  are  three  persons  between 
whom  to  choose. 

The  word  "  heir,"  in  this  will,  does  not  mean  totiis  hceres. 
Richard  Ghilcott  had  five  daughters ;  the  testator  could  not  mean 
that  the  heir  of  all  should  take.  The  word  '^  heir,'*  therefore, 
cannot  in  this  case  have  its  strictly  technical  meaning.  The  person 
who  is  to  take  is  an  unnamed  person.  He  must  be  a  person  to 
take  by  purchase  under  this  description.  Thomas  Ghilcott  Winter 
is  the  person  that  best  answers  the  description  in  the  devise.  He 
is  the  first  male  heir  of  Bichard  Ghilcott,  being  the  son  of  his 
second  daughter,  and  being  born  in  1763,  the  eldest  daughter  not 
having  had  any  son.  In  point  of  descent,  therefore,  he  stands 
nearer  to  B.  Ghilcott  than  does  M.  Perratt,  and  he  came  into 
existence  at  an  earlier  period  than  Viney.  He  was,  in  fact,  the 
first  male  issuing  from  B.  Ghilcott  who  came  into  existence,  and 
he  was  in  existence  at  the  time  the  testator  made  his  will.  One 
question  put  to  the  Judges  was,  whether  when  the  estate  had  once 
vested,  it  could  become  devested  ?  They  unanimously  answered, 
that  it  could  not.  If  so,  then  it  is  clear  that  the  title  to  it  vested 
in  Thomas  Ghilcott  Winter  at  his  birth ;  and  *the  remainder  [  *643  ] 
actually  vested  in  him  on  the  death  of  the  testator,  and  continued 
in  him  during  his  life.  Remainders  must  vest  as  soon  as  possible, 
and  Gourts  must  put  such  a  construction  on  a  will  as  will  presently 
give  a  vested  estate ;  for  the  law  will  not  allow  an  estate  to  remain 
in  mere  contingency  if  it  can  be  vested:  Burchett  v.  Durdant{i). 
It  must  vest  in  some  one.  It  must  vest  in  the  first  person  who,  at 
the  death  of  the  testator,  was  entitled  to  take  it.  It  could  not 
afterwards  be  devested  by  the  birth  of  Perratt.  It  is  true  that  in 
some  respects  Perratt  might  be  considered  as  worthier  to  inherit, 
being  the  eldest  daughter's  descendant ;  but  the  decisive  answer  to 
his  claim  is,  that  he  was  not  alive  when  the  estate  first  vested,  and 
having  once  vested  in  another,  could  not  be  devested  in  order  to 
vest  again  in  him. 

(1)  Garth.  151 ;  8,  C.  T.  ^ones,  99 ;      Jamea  y.  Richardwn,  2  Ley.  232 ;  Sir 
1  Vent.  a;H ;  2  Veut  311 ;  und,  num.      T.  Baym.  330. 
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Winter  A  person  described  as  heir  in  a  will,  may  be  so,  and  may  take  by 

Perratt.  purchase,  under  that  description,  in  the  life  of  the  ancestor.  In  a 
case  like  the  present,  the  law  will  not  allow  the  vesting  of  the 
estate  to  wait  till  there  shall  be  a  son  of  the  body  of  the  eldest 
daughter.  If  it  would,  the  vesting  of  the  estate  might  be  inde- 
finitely postponed,  a  mischief  against  which  the  law  ever  desires  to 
guard  :  Glenoi'chy  v.  Bosrille  (i) .  Then  it  is  said  that  the  testator 
here  knew  Thomas  Chilcott  Winter,  and  if  he  had  meant  that 
person  to  take  would  not  have  left  in  the  will  the  indefinite  descrip- 
tion of  "  first  male  heir."  But  the  eldest  daughter  of  R.  Chilcott 
was  still  alive,  and  the  testator,  perhaps,  believed  in  the  possibility 
of  her  having  a  son ;  at  all  events,  the  fact  that  he  did  not 
specifically  name  T.  C.  Winter,  is  no  proof  that  he  meant  to 

[  *644  ]  *exclude  him.  The  reasons  in  favour  of  Winter's  claim  are  strong ; 
but  what  is  there  in  the  claim  of  Perratt,  the  grandson  of  the 
eldest  daughter,  or  of  Yiney,  the  son  of  the  fourth  daughter  of 
B.  Chilcott,  to  support  the  title  of  either  of  them  to  this  estate  ? 
Two  of  the  Judges  thought  that  Perratt  was  entitled  to  take,  but 
they  did  not  give  proper  weight  to  the  consideration  that  the  estate 
might  vest  immediately  on  the  death  of  the  testator.  It  might  do 
so ;  if  it  might,  it  did ;  and  if  it  did,  nothing  that  afterwards 
occurred  could  devest  it.  It  is  clear  that  the  law  requires  such 
a  construction  to  be  put  on  a  will  as  will  make  the  remainder 
vest  during  the  continuance  of  the  estate  for  life:  Ooodright  d. 
Brooking  v.  White  (2).  This  vesting  of  the  remainder  cannot  be 
put  off  indefinitely ;  for  then  the  particular  estate  which  was  to 
sustain  the  contingent  remainder,  might  be  at  an  end  before  that 
remainder  vested.  And  further,  this  postponement  of  the  vesting 
of  the  remainder  cannot  be  allowed,  because  of  the  legacies 
depending  on  it.  The  son  of  the  daughter,  though  she  may  be 
the  second  daughter,  better  answers  the  description  of  first  male 
heir  than  does  the  grandson  of  the  eldest  daughter.  The  first 
claims  through  one,  the  other  through  two  females.  That  disposes 
of  the  claim  of  Perratt. 

Then  as  to  the  claim  of  Viney.  That  claim  rests  exclusively  on 
the  doctrine  that  the  first  heir  male  cannot  take  during  the  life  of 
the  ancestor,  and  that  Mrs.  Yiney  died  before  the  mothers  of  the 
other  claimants.  But  the  answer  to  this  claim  also  is  that  the  law 
will  not  allow  an  estate  thus  to  remain  in  contingency ;  that  the 

[  *645  ]       estate  vested  on  the  birth  of  the  *first  male  who  came  within  the 

(1)  Cas.  temp.  Talb.  18.  (2)  2  Sir  W.  Bl.  1010. 
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description  in  the  will ;  and  that  having  once  vested,  as  it  did      Wintee 
in  T.  C.  Winter,  it  was  not  subject  to  be  devested  by  any  after  event,     pkbratt. 

Mr.  Cowling,  for  the  defendant  in  error : 

It  is  admitted  here,  for  the  purpose  of  simplifying  the  case,  that 
this  is  a  devise  in  fee  simple  and  not  in  tail ;  and  the  question  for 
consideration  may  be  confined  to  this,  whether  the  lessor  of  the 
plaintiflf  is  entitled  to  recover  ?  The  answer  must  be  in  the  negative. 
Perratt  or  Viney,  either  one  or  the  other,  has  a  better  right  than 
Winter.  The  grounds  on  which  the  argument  on  the  other  side 
has  been  put,  are  inconsistent  with  each  other.  The  first  of  these 
relates  to  the  time  of  birth  of  the  individual,  which  seems  to  give 
W^inter  the  advantage ;  but  that  is  answered  by  the  rule  of  law, 
that  he  cannot  take  until  the  death  of  the  ancestor  through  whom 
he  claims.  The  second  relates  to  the  priority  of  line,  and  then  it 
is  clear  that  Winter's  title  is  not  so  good  as  Perratt's ;  even  the 
reasonable  presumption  of  what  was  the  intention  of  the  testator  is 
against  the  claim  of  Wint-er.  He  was  known  to  the  testator  ;  had 
he  been  intended  to  be  treated  as  the  heir,  it  cannot  be  supposed 
that  the  testator  would  have  left  the  devise  in  this  indefinite  state 
as  to  him.  That  he  was  not  mentioned  by  the  testator  shows  that 
he  did  not,  in  the  testator's  mind  and  intention,  fill  the  character 
of  the  first  male  heir.  If  the  construction  contended  for  on  the 
other  side  is  the  right  one,  where  is  the  use  of  the  word  **  heir"? 
the  words  ''  first  male  "  would  have  been  sufficient. 

The  first  ground  of  Winter's  claim  is  thus  satisfactorily  answered 
in  every  respect.  Then  as  to  the  next,  *that  of  seniority  of  line :  [  •646  ] 
The  fact  of  his  mother  being  alive  at  the  death  of  the  testator  is 
fatal  to  his  claim.  At  common  law,  where  a  person  was  to  take  as 
heir  female,  she  must  have  been  full  heir ;  that  is  not  quite  so 
now,  but  still  the  rule  that  nenio  est  lueres  viventis  is  in  full  force. 
Burchett  v.  Durdant  (i),  Qlenorchy  v.  Bosvilie  (2),  and  Ooodright  d. 
Brooking  v.  Mhite  (3),  have  all  been  referred  to  on  the  other  side, 
to  show  that  an  estate  must  vest  immediately ;  but  they  are  not  in 
point  for  this  purpose,  on  account  of  the  peculiarity  of  the  words 
of  the  will  in  each  case.  They  were  in  fact  cases  of  exception  to 
the  rale  of  law,  but  the  rule  itself  is  not  affected  by  them.  Mr. 
Fearne  (4)  says,  **  these  cases  operated  by  way  of  exception  to  the 

(1)  Carth.   154;  T.  Jones,   99;    1  (2)  Cas.  temp.  Talb.  3— 18. 

Vent.   334 ;   2  Lev.  232,  and  .S.  C.  2  (3)  2  Sir  W.  Bl.  1010. 

Vent.  311  ;  Sir  T.  Baym.  330,  nom.  (4)  Cont.  Rem.  p.  325  (othedit.). 
Jam^s  V.  Richnrdion, 
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Winter  rule  that  nemo  est  hares  viventis,  and  consequently  made  this  a 
Pebbatt.  vested  limitation,  which  otherwise  would,  according  to  that  maxim, 
have  been  contingent."  Here  is  nothing  to  make  this  case  an 
exception  to  that  rule ;  the  remainder  is  plainly  contingent,  and 
that  fact  distinguishes  this  case  from  those  cited.  There  is  no 
instance  whatever  where  the  word  **  heir  "  alone  has  been  read  "  heir 
apparent,"  in  the  case  of  a  contingent  remainder.  Biirchett  v. 
Durdant  is  an  authority  on  that  point.  The  words  there  were, 
"  male  heirs  of  the  body  of  the  said  B.  D.,  now  living ; "  and  as 
there  was  an  heir  apparent  of  the  body  of  B.  D.  then  living,  the 
words  were  held  to  apply  to  that  particular  individual,  and  so  the 
case  was  decided  on  the  ground  that  that  was  a  designatio  persona. 
In  the  same  manner,  a  devise  '*  to  the  heir  of  John  Styles  if  his 
[  *647  ]  son  Thomas  should  be  then  alive,"  has  been  ''^held  to  be  a  devise 
of  the  remainder  to  the  son  Thomas,  because  he  was  particularly 
designated.  But  that  cannot  be  applied  to  a  contingent  devise ; 
for  an  estate,  in  order  to  vest  at  once,  must  have  a  particular 
individual  in  whom  to  vest,  which  cannot  be  where  the  very 
existence  of  the  individual  is  contingent.  The  argument  on  the 
other  side  would  go  to  destroy  the  possibility  of  a  contingent 
remainder.  The  very  provision  here,  as  to  the  legacies  of  lOOL 
to  the  daughters,  shows  that  the  devise  was  contingent.  What 
likewise  are  the  expressions  in  the  other  parts  of  the  will,  showing 
the  intention  of  the  testator?  The  devise  to  John  Ghilcott  is  to 
him  or  his  male  heir ;  that  must  mean  the  person  who  is  heir  after 
John  Chilcott's  death.  The  estate  thus  created  was  an  estate  tail. 
If  so,  then  it  is  in  fact  a  construction  put  by  the  testator  himself 
on  the  other  part  of  the  will,  namely,  that  '*  heir  "  shall  mean  the 
heir  of  a  deceased  ancestor.  If  that  is  so,  then  the  rule  as  to 
priority  of  line  will  apply,  and  Perratt  is  the  person  entitled. 

It  is  not  pretended  that  there  would  have  been  any  difficulty, 
had  Mary  the  eldest  daughter  of  Bichard  Ghilcott  had  a  son :  but 
the  fact  that  she  had  not,  will  not  prevent  Perratt  from  coming 
in.  The  priority  of  line  is  often  preferred  in  the  female.  Eldest 
daughters  present  to  advowsons,  and  the  testator  may  have 
preferred  the  descendant  of  an  eldest  daughter  before  the  son  of 
a  younger  daughter.  It  is  to  be  recollected  too  that  it  was  at  first 
immaterial  to  ascertain  who  was  the  first  male  heir  of  Bichard 
Ghilcott;  for  there  was  then  existing  the  estate  tail  to  John 
Ghilcott,  and  the  estate  given  after  that  estate  tail  might  have 
been  barred^ 
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k  descendant  stands  in  the  same  position  as  the  ancestor.     The      Winter 

fourth  rule  or  canon  of  descent  is  thus  *stated  by  Blackstone  (i) :     pbrkatt. 

**  that  the  lineal  descendants  in  infinitum  of  any  person  deceased  shall       [  *648  ] 

represent  their  ancestor,  that  is,  shrill  stand  in  the  same  place  as 

the  person  himself  would  have  done  had  he  been  living."     The 

testator  might  have  thought  that  any  descent  of  the  eldest  daughter 

Mary  would  stand  exactly  in  her  place.    Had  he  not  chosen  to  act 

on  these  simple  and  well-known  rules  at  law,  he  could  easily  have 

declared  a  different  intention.    He  could  have  said,  "  I  give  to  the 

son  of  any  of  B.  Ghilcott's  daughters  who  shall  first  have  a  son." 

He  did  not  say  so,  and  his  omission  to  do  so  indicates  his  intention 

that  the  rule  as  to  priority  of  line  should  be  carried  out.    If  so, 

then  the  grandson  stands  in  the  place  of  the  grandmother,  and 

Perratt  is  entitled  to  the  estate.    The  ordinary  rule  of  construction 

favours  this  view  of  the  case.    In  Periman  v.  Pierce  {2) ,  a  case 

taken  from  Lord  Hale*s  MSS.,  it  is  said  that  first  of  blood  must 

be  taken  to  mean  priority  of  line.     This  is  decisive  of  the  question. 

But  if  the  House  shall  think  that  the  difficulty  to  discover  the 

real  meaning  of  the  testator  is  insuperable.  Winter's  claim  will  be 

equally  defeated,  for  the  devise  will  be  void,  and  the  heir-at-law 

of  the  testator  will  be  entitled.    But  it  is  submitted  that  no  such 

consequence  need  happen  here.    Perratt*s  claim  is  clearly  better 

than  Winter's,  for  the  reasons  already  stated ;    but  if  it  shall  be 

held  that  the  estate  must  go  to  the  son  and  not  the  grandson  of  a 

daughter,  then  Yiney*s  claim  is  superior  to  Winter's,  for  by  the 

death  of  his  mother,  before  her  sister,  Yiney  became   the  first 

person    that    the    law  would    recognise  as  the  heir  of    one  of 

B.  Ghilcott's  daughters.    And  this  seems  to  be  the  best  established 

claim ;  the  one  most  in  accordance  with  the  principles  and  rules 

*of  law,  and  therefore  that  which,  in  any  uncertainty  as  to  the       [  *649  ] 

precise  meanifig  of  the  testator,  will  be  preferred  by  this  House. 

The  AUomey-OenercU,  in  reply : 

The  cases  referred  to  in  the  opening  were  cited  for  the  purpose 
of  showing  that  in  this  will  the  word  '*  heir  "  could  not  have  any 
technical  meaning,  but  merely  that  meaning  which  was  given  it 
by  the  testator.  Here  is  an  ignorant  man  who  makes  an  obscure 
wiU.  In  such  a  case  it  would  be  absurd  to  apply  a  strict  technical 
meaning  to  the  words  he  uses. 

As  to  Yiney,  the  only  ground  put  forward  in  his  favour  is,  that 

(I)  2  Com.  217.  (2)  Co.  Litt.  10  b,  «.  2. 


90  1843.    H.  L.     9  CL.  &  FIN.  649—650.  [r-r. 

WiNTKR  his  mother  died  first.  But  if  the  case  of  Goodright  d.  Brooking  v. 
Pebratt.  White  is  right,  that  a  man  may  take  living  his  mother,  that 
argument  is  gone. 

As  to  Perratt,  his  claim  is  answered  by  the  circumstance  that  it 
can  only  be  supported  by  preventing  the  estate  from  vesting,  and  by 
keeping  it  contingent  to  a  period  and  in  a  manner  which  the  law 
never  will  allow. 

No  effect  is  given  in  the  argument  on  the  other  side  to  the  word 
"  first."  That  word  is  important,  and  the  condition  it  imposes  is 
fulfilled  by  Winter  and  by  him  alone ;  and  the  estate  having  once 
vested  in  him,  cannot  be  devested. 

The  possibility  that  in  fact  an  estate  tail  may  be  barred,  is  one 
which  in  law  is  never  considered.  The  law  looks  on  an  estate  thus 
created  as  intended  to  go  on  for  ever. 

The  argument  that  the  estate  must  go  to  the  heir-at-law  if  the 
will  is  uncertain  in  its  provisions,  does  not  apply  here.  It  applies 
only  to  cases  where  the  will  has  been  made  to  disinherit  an  heir- 
t  ♦650  ]  at-law.  No  such  ♦intention  existed  here,  for  John  Chilcott  was 
the  heir-at-law,  and  an  estate  tail  was  given  to  him.  No  will  can 
be  rendered  inoperative  by  reason  of  evidence  dehors  the  will, 
yet  such  would  be  the  case  here  should  the  will  be  declared 
unintelligible  on  account  of  the  state  of  the  family.  The  will  is  clear, 
and  Winter,  who  came  into  existence  first,  is  the  person  who  exactly 
answers  the  description  in  it,  and  in  him  the  estate  at  once  vested. 

The  Lord  Chancellor: 

Of  the  five  questions  formerly  put  to  the  Judges,  I  think  that 
the  first  and  fifth  may  be  now  omitted.  The  three  others  must  be 
disposed  of  with  their  assistance,  and  I  move  that  the  learned 
Judges  be  desired  to  answer  them. 

Lord  Brougham  : 

I  agree  with  the  Lord  Chancellor  as  to  the  questions  to  be 
answered.  We  have  heard  a  most  able  argument:  I  wish  the 
case  could  be  as  easily  decided  as  it  has  been  ably  argued. 

The  following  were  the  questions  proposed  to  the  Judges  on 
this  occasion : 

1st.  Was  the  expression  "  first  male  heir  "  used  by  the  testator 
to  denote  a  person  of  whom  an  ancestor  might  be  living  ? 

2nd.  At  what  time  did  this  remainder  first  vest  in  interest  ? 

Srd.  In  what  person  did  the  remainder  first  vest  in  interest  ? 
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TiKDAL,  Ch.  J.,  on  the  part  of  the  Judges,  asked  for  time  to  Winter 
consider  the  questions ;  which  was  granted ;  and  the  further  perbatt. 
consideration  of  the  case  was  adjourned  sine  die. 

The  learned  Judges  attended  on  the  10th  of  May,  1842,  to       [  651  ] 
communicate  their  answers  to  the  questions. 

COLTUAN,  J.  : 

To  your  Lordships'  first  question,  I  humbly  conceive  the  answer 
ought  to  be,  that  the  expression  '*  first  male  heir  "  was  not  used  by 
the  testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living.  To  ascertain  in  what  sense  these  words  were  used,  they 
should  be  considered  in  connexion  with  those  which  follow  them. 
The  devise  is  to  the  "first  heir  male  of  the  branch  of  my  uncle 
Richard  Chilcott's  family."  These  words  have  been  considered 
by  some  of  the  learned  Judges,  who  have  on  former  occasions 
delivered  their  opinions  on  this  case,  as  being  equivalent  to 
the  expression  "first  heir  male  of  my  uncle  Richard;"  and  if 
this  is  the  correct  sense  to  be  put  on  the  words,  it  would  follow, 
perhaps,  that  the  words  "  male  heir "  were  used  not  in  the 
strict  technical  sense  of  the  words,  but  as  designating  simply  male 
descendant. 

But  I  humbly  venture  to  think  that  such  is  not  the  meaning  of 
the  words  "first  male  heir  of  the  branch  of  my  uncle  Richard 
Chilcott's  family ;  "  for  I  cannot  imagine  that  the  testator  would 
have  used  so  clumsy  a  periphrasis  to  describe  the  first  heir  male  of 
his  uncle  Richard,  when  in  the  preceding  devise  to  John  Chilcott 
of  London,  or  his  heir  male,  he  uses  simple  and  appropriate  terms 
of  description.  Construing  the  one  devise  by  the  other,  it  seems 
to  me  that  if  by  the  latter  devise  he  had  meant  to  designate 
the  first  male  heir  of  his  uncle  Richard,  he  would  have  used  the 
same  terms  as  he  used  in  the  former  devise ;  and  when  I  find  him 
studiously  selecting  other  terms,  I  think  the  just  principles  of 
construction  require  us  to  ^understand  that  he  means  something  [  *652  ] 
different  in  the  latter  case. 

The  words  have  been  understood  in  a  different  sense  by  others 
of  the  learned  Judges,  and  have  been  considered  as  equivalent  to 
the  words  "  first  heir  male  of  a  branch,  or  of  any  branch,  of  my 
ancle  Richard's  family."  On  this  construction  of  the  words,  the 
family  of  the  testator's  uncle  Richard  is  considered  as  consisting  of 
five  branches ;  that  is  to  say,  each  of  Richard's  daughters  with  her 
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Winter  family  is  considered  as  constituting  one  branch.  I  humbly  venture 
'BRRATT.  *^  doubt  the  propriety  of  this  construction;  for  nothing,  as  it 
appears  to  me,  can  well  be  more  opposed,  both  in  grammar  and 
sense,  than  the  words  "  the  branch,"  and  the  words  "  a  branch 
of  my  uncle  Richard's  family;'*  the  former  pointing  definitely 
to  some  distinct  branch,  the  latter  indefinitely  to  one  out  of 
many.  Such  violence  ought  not  to  be  done  to  the  w  ords 
used,  if  any  more  natural  and  appropriate  sense  can  be  given 
to  them. 
,  The  sense  in  which  I  humbly  think  these  words  are  to  be  under- 
stood will  best  appear  from  considering  the  pedigree  of  the  Chilcott 
family.  The  Chilcott  family  originally  consisted  of  three  branches ; 
the  family  of  Emanuel,  the  father  of  the  testator,  constituting  one 
branch ;  that  of  John,  the  father  of  John  of  London,  constituting 
the  second  branch  ;  and  the  family  of  Bichard  Chilcott  constituting 
the  third  branch :  and  the  expression  ''  first  heir  male  of  the 
branch  of  Bichard  Chilcott's  family,"  appears  to  me  equivalent  to 
the  expression  ''first  heir  male  of  that  branch  which  Bichard 
Chilcott's  family  form  of  the  Chilcott  family."  The  party  intended 
to  take  under  this  description  must  be  of  the  branch  of  Bichard 
[  *6r>3  ]  Chilcott's  family  ;  that  is  to  say,  he  must  be  a  member  *of  Bichard 
Chilcott's  family,  and  he  must  be  first  heir  male  of  that  branch ; 
in  other  words,  he  must  be  a  descendant  of  Bichard  Chilcott ;  he 
must  be  an  heir  male,  and  he  must  be  first  heir  male. 

Now,  in  determinmg  whether  the  words  "  male  heir  "  in  this 
devise  are  to  be  understood  as  denoting  a  person  of  whom  an 
ancestor  might  be  living,  it  is  to  be  borne  in  mind  that,  although 
at  the  time  when  the  will  was  made  there  was  no  member  of 
Bichard  Chilcott's  family  who  was  an  heir  male  in  the  strict  sense 
of  the  word,  it  might  well  be  that  before  the  will  would  become 
operative  by  the  death  of  the  testator,  there  might  be  several 
members  of  the  family  who  would  answer  that  description:  for 
instance,  it  might  well  be  that  two  or  more  of  the  daughters  of 
Bichard  Chilcott  should  die  before  the  testator,  leaving  sons,  or 
that  one  of  the  daughters  should  have  left  a  grandson  who  might 
be  her  heir  male,  or  other  cases  of  like  nature  might  have  occurred 
by  which  different  members  of  the  family  might  have  become  male 
heirs;  and  these,  not  being  remote  and  merely  possible,  but 
probable  and  proximate  contingencies,  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  testator  in  penning 
his  will. 
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Now,  bearing  this  in  mind,  and  considering  it  as  a  settled  rule  Winter 
that  where  technical  words  are  used  in  a  will  they  are  to  be  pbrbatt. 
considered  as  used  in  their  proper  and  technical  sense,  unless 
there  is  some  strong  ground  for  inferring  the  contrary,  I  cannot 
in  the  present  case  see  any  sufficient  reason  for  inferring  that 
the  words  *'  male  heir "  were  used  in  this  will  in  any  other 
than  their  proper  and  technical  sense.  I  therefore  think  they 
were  not  used  to  denote  a  person  of  whom  an  ancestor  might  be 
living. 

To  your  Lordships'  second  question,  I  answer  that,  in  my  humble  [  654  ] 
opinion,  the  remainder  vested  in  interest  on  the  death  of  Betty, 
the  wife  of  Thomas  Yiney.  The  remainder  in  question  would  have 
vested  on  the  death  of  the  testator,  if  there  had  been  at  that  time 
any  person  who  answered  to  the  description  of  ''first  male  heir  of 
the  branch  of  Richard  Ghilcott's  family ;  "  but  as  there  was  at  his 
death  no  male  heir  of  the  branch  of  Richard  Ghilcott's  family  (in 
the  sense  in  which  I  think  these  terms  ought  to  be  understood), 
the  remainder  was  necessarily  contingent  until  there  should  be  a 
male  heir  of  that  branch.  When  by  the  death  of  Mrs.  Yiney  there 
was  a  male  heir  of  the  branch  of  Richard  Ghilcott's  family,  the 
remainder  would  vest  in  such  male  heir,  if  he  could  be  considered 
as  filling  the  description  of  first  male  heir. 

This  leads  me  to  the  consideration  of  what  is  one  of  the  main 
difficulties  in  the  case,  namely,  in  what  sense  the  word  ''  first "  was 
used  by  the  testator.  It  evidently  implies  priority  of  some  sort ; 
whether  priority  in  dignity  and  worthiness  of  blood  (which  to  a 
certain  extent  is  recognised  even  among  coparceners),  so  that  the 
issue  of  an  elder  sister  should  be  preferred  to  the  issue  of  a 
younger  sister ;  or  priority  in  point  of  time,  so  that  he  who  first  in 
point  of  time  became  an  heir  male  should  be  preferred  to  one  who 
subsequently  became  an  heir  male;  or  priority  in  nearness  of 
descent  to  the  original  stock,  so  that  the  son  of  a  younger  daughter 
should  be  preferred  to  a  grandson  of  an  elder  daughter, — may  be 
matter  of  dispute ;  and  if  at  the  death  of  the  testator  there  had  I 

been  several  members  of  the  family  answering  the  description  of 
heirs  male,  it  might  have  been  very  doubtful  which  of  them 
answered  the  description  of  first  heir  male.  But  in  the  case  which 
actually  happened,  in  whatever  ^sense  the  word  ''  first "  was  used  [  *655  ] 
by  the  testator,  it  seems  to  me  that  on  the  death  of  Mrs.  Yiney,  her 
son  and  heir,  being  at  that  time  the  only  heir  male  in  the  family, 
answered  the  description  of  first  heir  male,  being  evidently  first  in 
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WiHTER  point  of  time,  and  in  point  of  dignity  and  nearness  first  heir  male, 
Pbbratt.     because  only  heir  male. 

It  may  be  urged,  in  opposition  to  this  mode  of  viewing  the  case, 
that  although  on  the  death  of  Mrs.  Yiney  her  son  became  heir 
male,  and  so  at  that  time  might  be  considered  as  first  heir  male 
in  every  sense  of  the  word,  yet  if  the  word  "  first "  means  first  in 
dignity  and  worthiness  of  blood,  events  subsequent  to  the  death  of 
Mrs.  Viney  might  occur  whereby  there  would  be  another  heir  male 
in  the  family  who  would  answer  more  correctly  to  the  description 
of  first  heir  male ;  as,  for  instance,  the  death  of  Mrs.  Winter  or 
Mrs.  Parsons.  But  to  this  objection  I  answer,  that  it  is  a  fixed 
rule  with  respect  to  contingent  remainders,  that  they  are  always  to 
vest  at  the  earliest  possible  moment  at  which  they  are  capable  of 
vesting;  and  therefore  if,  on  the  death  of  Mrs.  Yiney,  Thomas 
Yiney  at  that  time  answered  the  description  of  first  male  heir, 
the  remainder  will  not  continue  in  suspense,  because  it  may  turn 
out  that  on  the  happening  of  a  certain  contingency  there  would  be 
a  person  more  fully  answering  that  description.  It  is  like  the  case 
where  an  estate  is  given  to  A.  for  life,  with  remainder  to  the  right 
heirs  of  J.  S.  If  J.  S.  dies,  leaving  a  daughter,  and  his  wife 
enceinte y  the  remainder,  according  to  the  ancient  rule  of  the  common 
law,  vested  in  the  daughter ;  and  though  a  posthumous  son  of  J.  S. 
were  afterwards  born,  the  remainder  was  not  thereby  devested,  but 
[  *656  ]  on  the  death  of  A.  the  daughter  '''was  held  to  be  entitled  to  succeed 
to  the  estate  (i).  And  although  in  the  instance  of  estates  settled 
on  children,  since  the  case  of  Reeve  v.  Long  (2),  and  the  statute 
10  &  11  Will.  III.  c.  16,  the  application  of  this  rule  of  the 
common  law  has  been  modified  in  favour  of  posthumous  children, 
yet  I  apprehend  the  principle  of  the  rule  is  in  nowise  a£fected  by 
this  relaxation  of  its  application  in  the  particular  instance.  The 
rule  rests  on  the  necessity  there  is,  as  above  remarked,  that  every 
contingent  remainder  should  vest  at  the  earliest  possible  period ; 
since,  if  it  were  allowed  to  remain  in  suspense,  it  might  continue 
in  suspense  until  after  the  determination  of  the  particular  estate, 
and  the  contingent  remainder  might  thereby  be  defeated  altogether. 

On  these  grounds  it  seems  to  me  that  the  remainder  in  question 
vested  in  interest  on  the  death  of  Mrs.  Yiney :  and  to  your  Lord- 
ships' third  question,  the  answer,  in  my  judgment,  ought  to  be, 
that  it  vested  in  Thomas  Yiney,  for  the  reasons  already  stated  in 
reply  to  your  Lordships'  second  question. 

(1)  Co.  Litt.  95  a,  137  b.  (2)  Salk.  227. 
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MaULE,  J.  :  WlKTER 

V. 

In  answer  to  your  Lordships'  first  question,  I  am  of  opinion  that  Pebbatt. 
the  expression  ''  first  male  heir  "  was  not  used  by  the  testator  to 
denote  a  person  of  whom  an  ancestor  might  be  living.  It  is  a 
rale  of  construction,  founded  in  reason  and  supported  by  many 
authorities,  that  words  in  a  will  are  to  be  construed  according  to 
their  strict  and  proper  acceptation,  unless  there  be  something  to 
show  that  such  a  construction  is  not  that  intended  by  the  testator. 
An  heir,  properly  and  strictly,  means  a  *person  whose  ancestor  is  [  •tJST  ] 
dead;  it  is  sometimes,  when  the  context  necessarily  requires  it, 
understood  to  mean  an  heir  apparent.  In  the  present  case  there 
appears  to  me  to  be  nothing  to  show  that  any  other  than  the  strict 
and  proper  sense  is  to  be  given  to  the  word  '^  heir.*' 

In  answer  to  the  second  and  third  questions,  it  appears  to  me 
that  the  "  branch  of  my  uncle  Richard  Chilcott's  family,"  means 
that  branch  of  the  Ghilcotts  which  consists  of  my  uncle  Bichard 
Chilcott's  family;  the  testator  having  before  mentioned  another 
branch  of  the  family,  that  is,  John  Ghilcott,  or  his  heir  male 
lawfully  begotten.  Now,  the  family  of  Bichard  Ghilcott  consisted 
of  five  daughters,  and  the  expression  *'  heir  male  of  the  branch," 
by  itself,  might  mean  either  an  heir  male  who  was  heir  of  the 
branch,  that  is,  of  Bichard  Ghilcott  or  all  his  daughters,  which 
would  be  possible;  or,  ''  of  the  branch  "  may  mean  belonging  to  the 
branch  ;  and  between  these  two  senses  the  latter  is  determined  to 
be  the  true  one,  by  the  devise  of  100/.  to  each  of  the  daughters  who 
shall  be  living  at  the  time  the  said  heir  male  takes.  The  devise, 
therefore,  in  e£fect  is  to  the  first  heir  male  belonging  to  that  branch, 
that  is,  to  the  first  heir  male  of  any  of  those  daughters,  and  the 
remainder  vested  in  interest  as  soon  as  any  of  the  daughters  died 
leaving  an  heir  male ;  that  is,  on  the  death  of  Betty  Yiney  in  1804, 
when  Thomas  Viney,  being  her  heir,  was  the  first  male  heir  of 
Richard  Ghilcott's  family. 

WiLLUMS,  J. : 

I  am  of  opinion  that  the  expression  ''  first  male  heir"  was  used 
by  the  testator  in  the  sense  suggested  by  the  question  first  proposed 
by  your  Lordships  ;  and  in  giving  this  answer  it  becomes  necessary 
at  once  to  explain  the  reasons  ^which  induce  me  to  give  it ;  which,  [  *658  ] 
in  truth,  involve  a  consideration  of  the  whole  case.  In  the  first 
place,  it  seems  to  me  that  the  general  rule,  that  the  will  of  the 
testator   should  be  carried  into  effect  if  practicable,  has  its  full 
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Winter  bearing  upon  the  present  case,  because,  if  anything  can  be  said 
Pebbatt.  to  be  cleAr  as  regards  the  testator,  this  at  least  seems  to  be  so,  that 
he  did  not  intend  his  heir-at-law  to  take  the  estate ;  for  if  so,  he 
would  have  made  no  will  at  all,  in  which  case  he  probably  knew 
that  the  law  would  have  given  the  estate  to  such  heir  ;  or  if  he  did 
make  a  will,  there  would  not  have  been  the  provision  in  favour  "  of 
the  branch  of  Eichard  Chilcott's  family." 

It  appears  from  the  special  verdict  that  there  were  three  branches 
of  the  Chilcott  family  :  one,  of  which  the  testator  was  the  head,  as 
being  the  son  of  the  elder  of  the  three  brothers,  Emanuel,  John, 
and  Richard  ;  the  second,  the  branch  of  John  Chilcott,  the  second 
brother,  to  whose  son,  called  '*  John  of  London  "  in  the  will,  the 
first  devise  is ;  and  the  third  was  the  branch  of  Bichard  Chilcott, 
in  which  the  testator  intended  the  Truckwell  estate  to  go  in  default 
of  issue  male  in  the  second  branch. 

The  words  of  the  will  are,  after  the  expiration  of  the  three  lives, 
**  All  the  lands,  &c.  of  Truckwell  estate  to  come  to  John  Chilcott, 
&c.,  or  his  heir  male,  if  any ;  free  land  not  to  be  sold,  &c.,  but  to 
remain  in  the  Chilcotts'  family  for  land  of   inheritance;"  then 
follows,  **  and  if  no  miale  heir  lawfully  begotten  by  the  said  John 
Chilcott,  then  the  above  lands  to  fall  to  the  first  male  lieir  of  the 
branch  of  my  uncle  Bichard  Chilcott's  family,  yielding  and  paying 
unto   such  of  the  daughters  of  the  said  Bichard  Chilcott  which 
shall  be  then  living  the  sum  of  lOOZ.  each,  at  the  time  of  taking 
[  *659  ]       possession  of  the  aforesaid  estate :  "  and  here,  *before  adverting 
to  the  second  and  more  important  clause  of  this  will,  I  would 
observe  that  in  the  previous  devise  to  John  of  London,  the  word 
"heir  "   is  by  no  means  certainly  used  in  its  technical  and  proper 
sense,  for  the  devise  is  not  to  my  kinsman,  John  Chilcott,  living  in 
London,  and  his  heirs  male,  but  "  to  him  or  his  heir  male,"  if  any. 
I  notice  this  merely  for  the  purpose  of  showing  the  testator's  use 
of  the  word  "  heir  "  in  the  former  clause  of  the  will,  as  bearing  to 
a  certain  extent  upon  its  use  and  meaning  in  the  latter,  because,  as 
to  the  question  arising  upon  Richard's  branch  of  the  family,  it  is 
immaterial  whether  John  of  London  took  an  estate  in  tail  or  for  life. 
The  state  of  the  family  of  Bichard  Chilcott  is  already  before  your 
Lordships ;  he  left  five  daughters,  but  no  son.    Mary,  the  eldest  of 
these  daughters,  had  a  daughter  only,  whose  son,  Matthew  Perratt, 
is  one  of  the  claimants.     The  second,  Joan,  had  a  son,  .Thomas 
Chilcott  Winter,  older  than  any  son  of  any  other  daughter.     Sarah, 
the  third,  had  two  sons,  whom  it  is  not  material  to  notice.     The 
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foorthy  Betty,  had  a  son,  Thomas  Yiney,  and,  what  is  important  in      Winter 

one  view  of  the  case,  she  died  before  the  testator.    The  fifth,  Agnes,     pebbatt. 

also  had  a  son,  and  they  are  both  living.     And  upon  this  state  of 

the  family  of  Bichard  Ghilcott  the  question  is,  whether  any  of  the 

sons  can  take  under  the  description  of  the  "first  male  heir  of  the 

branch  of  my  uncle  Bichard  Ghilcott's  family ;  "  and  if  so,  which  ? 

in  pursuing  which  inquiry,  the  most  orderly  course,  as  it  seems  to 

me,  is  to  ascertain,  if  it  may  be,  the  intention  of  the  testator,  and 

then  to  examine  whether  that  can  be  carried  into  effect  consistently 

with  the  known  rules  of  law. 

Before  I  proceed  to  do  this, — which  is  in  effect  to  answer  the  third 
and  most  important  question  proposed  *by  your  Lordships, — it  may  [  '660  ] 
be  convenient  to  premise  who  are  not  entitled  to  take  under  the  will, 
about  which  there  is  much  less  difficulty,  and,  so  far  as  I  am  aware, 
no  difference  of  opinion.  In  the  first  place,  then,  I  think  there 
is  no  doubt  but  that  the  daughters  of  Bichard  Ghilcott  are  excluded  ; 
they  all  technically  constitute  one  heir,  but  the  heir  described 
in  the  will  is  one  and  a  male.  Moreover,  they  do  not  seem  to  have 
been  in  the  contemplation  of  the  testator  with  a  view  to  any  bene- 
ficial interest,  but  to  be  named  merely  as  the  persons  from  some  of 
whom  was  to  be  born  that  male  heir  who  was  to  take.  For  the  same 
reason  that  "heir"  in  the  singular  number,  and  the  first,  is  men- 
tioned, it  seems  to  me  that  the  heirs  male  of  each  of  the  daughters, 
as  constituting  in  the  aggregate  one  heir,  cannot  be  included ;  and 
also,  as  not  being  "  the  first,"  that  the  grandson  of  Bichard 
Ghilcott's  eldest  daughter,  Matthew  Perratt,  is  excluded  by  the 
interposition  of  his  mother,  which  prevents  that  part  of  the 
description  from  being  applicable  to  him.  The  claims  therefore 
are,  in  effect,  reduced  to  three :  first,  of  the  heir-at-law,  upon  the 
ground  that  the  will  has  no  sufficient  certainty  of  meaning,  and 
those  of  Thomas  Ghilcott  Winter  and  Thomas  Yiney. 

This  being  so,  we  come  to  that  question  upon  which  I  am  aware 
there  is  so  much  difference  of  opinion  that  I  cannot  do  otherwise 
than  offer  mine  to  your  Lordships  with  much  diffidence.  That 
opinion  is,  that  it  was  the  intention  of  the  testator  that  the  sons  of 
Bichard  Ghilcott's  daughters,  if  more  than  one,  should  be  preferred 
in  the  order  of  their  mothers'  seniority ;  and  therefore  if  Mary,  the 
eldest,  had  had  a  son,  that  he  would  have  been  "  the  first  male 
heir/'  and  that  the  second  daughter,  Joan,  being  the  first  who  had 
a  son,  that  son,  Thomas  *Ghilcott  Winter,  is  entitled  to  take  under  [  *66i  ] 
that  description ;  and  further,  that  his  mother  being  alive  at  the 
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Winter      time  of  the  testator's  death  is  no  objection  to  his  so  taking ;  or  in 
Perbatt.     other  words,  that  the  will  is  to  be  read  as  if  the  expression  had  been 
*'  first  male  descendant "  of  Richard  Ghilcott.    To  this  construction 
I  am  aware  is  opposed  the  fact  that  the  state  of  Bichard  Ghilcott's 
family  was  well  known  to  the  testator ;  and  therefore  it  is  said,  if 
any  particular  grandson  of  Bichard  Ghilcott  had  been  preferred, 
nothing  could  have  been  easier  than  to  have  named  him  in  the 
will ;  and  it  cannot  be  denied  that  there  is  weight  in  the  objection. 
It  will  be  for  your  Lordships,  however,  to  decide  whether  it  is  not  in 
a  great  degree,  if  not  entirely,  removed  by  pursuing  that  intention  of 
the  testator  which  I  assume  to  have  existed,  viz.,  that  the  son  of  the 
eldest  daughter,  if  any,  should  have  the  preference ;  and  if  bo  the 
matter  might  well  have  been  left  open  by  the  testator,  seeing  that  up 
to  the  time  of  his  death  that  chance  remained,  inasmuch  as  the  age 
of  the  eldest  daughter  was,  I  think,  about  46  at  the  time  of  that  event. 
To  this  construction  also  is  opposed  an  alleged  rule  of  law,  that 
Thomas  Ghilcott  Winter  cannot  take,  because  at  the  time  of  the 
testator's  death  the  designation  of  '^  male  heir  "  was  wholly  inap- 
plicable to  him ;  that  the  word  heir  has  a  fixed  and  settled  meaning 
in  the  law,  and  that  nothing  in  this  case  can  warrant  a  more  loose 
or  popular  interpretation.    I  am  not  aware  of  any  other  objection 
in  point  of  law.    For,  suppose  each  of  the  daughters  of  Bichard 
Ghilcott  to  have  had  a  son,  and  of  these  that  the  son  of  the  second 
daughter  was  first  born,  and  further,  that  all  the  daughters  died  in 
the  lifetime  of  the  testator,  is  it  said  in  this  supposed  case  that  the 
[  *^62  ]      son  of  the  second  ^daughter,  as  being  the  first  born,  would  take  as 
first  male  heir  ?    Thomas  Ghilcott  Winter  would  have  that  claim : 
or  is  it  said  that  the  son  of  the  eldest  daughter,  as  being  the 
nearest  to  her  father  (for  so  she  was  by  the  admission  of  most  of 
my  learned  brothers),  would  be  entitled  ?    Thomas  Ghilcott  Winter 
would  have  that  claim  also.    It  seems  to  be  plain,  therefore,  that 
the  life  of  his  mother  at  the  time  of  the  testator's  death,  and  his 
not  being  heir  according  to  the  legal  maxim,  constitute  the  objec- 
tion,  and  the  only  one,  to  the  construction  which  I  submit  to  your 
Lordships;  and  the  weight  of  that  objection  must  depend  upon 
the  greater  or  less  degree  of  clearness  with  which  the  intention  of 
the  testator  appears  fairly  to  warrant  that  construction.    Before^ 
however,  I  examine  it  further,  I  cannot  help  observing  that, — ^in 
the  case  of  such  a  will,  so  inartificially  and  clumsily  composed, 
some  (if  not  the  majority)  of  my  learned  brothers  are  of  opinion 
that  no  certain  or  even  intelligible  meaning  can  be  extracted  from 
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it,  owing  to  such  rude  and  perplexed  composition,  and  that  for      Wintsk 
defaalt  thereof  the  claim  of  the  heir-at-law  mast  prevail, — it  is  a     perratt. 
far-fetched  and  somewhat  startling  supposition  that  the  testator 
must  have  been  conversant  with  Coke  upon  Littleton,  and  the 
profound  maxim  that  nemo  est  hcerea  viventis. 

Upon  this  question,  the  existence  of  the  rule  and  the  relaxation  of 
it,  I  must  not  forget  that  your  Lordships  are  already  in  possession 
of  a  most  minute  and  learned  examination  of  the  authorities  bear- 
ing upon  it  (1).  To  cite  those  cases  again,  and  to  comment  upon 
them,  would  be  to  assume  an  appearance  of  research  certainly  not 
real,  and  to  trouble  your  Lordships  *at  much  length  upon  a  point  [  *663  ] 
which  will  be  found  not  to  be  really  in  dispute.  Neither  the  exist- 
ence of  the  rule  generally,  nor  its  relaxation  in  certain  cases,  is 
denied.  This  I  think  will  be  sufficiently  apparent  when  I  remind 
your  Lordships  of  the  manner  in  which  Mr.  Justice  Holrotd  and 
Mr.  Justice  Littlbdalb,  who  were  in  favour  of  using  ''  the  term  of 
art "  in  its  technical  and  strict  sense,  state  the  result  of  the 
authorities  as  to  the  rule  and  the  exception.  Mr.  Justice  Holboyd 
is  reported (2)  thus  to  have  expressed  himself:  ''If  it  appeared 
plainly  by  the  will  to  have  been  the  testator's  intention  that  an 
heir  male  apparent  should  take  by  the  devise,  I  agree  that  the 
rales  of  law  would  not  prevent  the  giving  such  a  construction  to  the 
will  as  to  carry  that  intent  into  effect."  Mr.  Justice  Littledalb  is 
thus  reported  (s)  "  All  these  cases,  therefore,''  (cases  in  favour  of 
my  construction),  "  only  come  to  this,  that  if  there  be  sufficient 
upon  the  will  to  show  that  the  word  heir  is  used  in  the  will  in  such 
a  way  as  proves  the  testator  to  have  meant  heir  apparent,  it  shall 
be  so  considered  as  he  intended  it ;  but  they  prove  nothing  more." 
And  that  is  all,  with  all  possible  respect  be  it  spoken,  that  they  are 
required  to  prove,  consistently  with  my  view  of  the  case.  So  that 
it  is  obvious,  from  the  statement  of  the  question  by  these  truly 
learned  Judges,  that  it  comes  round  to  this  in  each  case,  what  was 
the  intention  of  the  testator?  because,  if  that  be  apparent,  ex 
concestis  the  rule  will  yield  to  the  exception.  Instead,  therefore,  of 
citing  in  extenso,  1  will  content  myself  with  referring  generally  to 
the  authorities  which  I  consider  to  be  amply  sufficient  for  my 
purpose.  They  are,  James  v.  Richardson  {^),  *Darbison  v.  [*664] 
Beaumont  (5),  and  especially  Qoodright  v.  White  (6),  in  which  Lord 

(t)  5  B.  ft  C.  48 ;  and  10  Bing.  198.  (4)  Sir  T.  Baym.  330. 

(2)  6  B.  &  C.  77.  (6)  1  P.  Wms,  229. 

(3)  Id.  p.  64.  (6)  2  W.  Bl.  1010. 
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wiNTEB      Chief  Justice  Db  Grey  seems  to  bare  established  the  exception 
Pebbatt.     which  Mr.  Juetice  Holroyd  and  Mr.  Justice  Littledale  admitted. 

In  order,  however,  that  the  relaxation  of  terms  of  art,  or  of  the 
strict  legal  sense  of  a  word  into  popular  meaning,  may  not  appear  to 
be  a  modern  doctrine,  I  take  leave  to  cite  to  your  Lordships  the  case 
of  HiU  V.  Orange  (i).  That  was  an  action  of  trespass  for  breaking 
and  entering  a  house  and  certain  closes  of  land.  Plea,  that  the  said 
house  and  closes  were  ''  one  messuage,  and  100  acres  of  land  to  the 
same  appertaining,"  stating  a  lease,  &c.  Much  argument  took 
place  upon  the  effect  of  this  allegation,  *'  land  to  the  said  messuage 
appertaining,"  which  all  the  Judges  agree  was  (in  the  true  and  legal 
sense  of  the  word)  equivalent  to  the  words,  ''  to  the  said  messuage 
appurtenant."  The  report  however  states,  that  the  Judges,  when 
they  came  to  consider  the  language  of  the  lease,  agreed  that  when 
''  appertaining  "  is  used  with  the  other  words,  it  cannot  have  its 
proper  (that  is,  its  strictly  legal)  signification  (as  in  pleading,  it  must 
be  understood),  and  therefore  that  it  shall  have  such  meaning  as 
was  intended  between  the  parties,  or  else  it  would  be  void,  which  it 
must  not  be  by  any  means,  for  it  is  commonly  used  in  the  sense  of 
"  occupied  with,"  or  ''  lying  to ; "  and  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  the  Judges  to  take  and  expound 
the  words  which  common  people  use  to  express  their  meaning, 
according  to  their  meaning ;  and  therefore  it  shall  be  taken  here 
not  according  to  the  definition  of  it  (that  is,  its  true  legal  meaning), 
[  *665  ]  ^because  that  does  not  stand  with  the  matter,  but  in  such  sense  as 
the  parties  intended  it.  And  many  other  cases  were  put  (as  the 
report  adds)  where  the  word  shall  be  taken  out  of  the  natural  (that 
is,  in  conformity  to  the  context,  the  legal)  meaning,  but  according 
to  that  of  the  party. 

Upon  the  whole,  it  seems  to  me  that  the  intention  of  the  testator 
was  in  favour  of  Thomas  Ghilcott  Winter,  and  that  there  is  no  rule 
of  law  preventing  that  intention  from  being  carried  into  effect ;  and 
that  therefore  Isaac,  his  heir,  is  entitled  to  take  under  the  will. 

These  observations  furnish  my  answer  to  the  first  and  third 
questions  proposed  by  your  Lordships.  As  to  the  second,  it  follows, 
from  my  view  of  the  whole  case,  that  the  remainder  first  vested  in 
interest  in  the  said  Thomas  Ghilcott  Winter,  upon  the  death  of 
the  eldest  daughter,  Mary,  without  issue  male,  because  until 
that  event  happened  it  was  contingent  whether  he  would  become 
entitled  or  not. 

(1)  1  Plowd.  170. 
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PaTTBSON,  J.  :  WiNTEB 

V, 

In  answer  to  your  Lordships'  first  question,  I  am  of  opinion  that  Pebratt. 
the  expression  "  first  male  heir  "  was  used  by  the  testator  to  denote 
a  person  of  whom  an  ancestor  might  be  living.  If  the  expression 
had  been  used  with  reference  to  any  particular  individual  by  name, 
as  if,  for  instance,  the  words  had  been  **  the  first  male  heir  of  Mary 
Bishop,*'  I  should  have  had  much  difficulty  in  coming  to  this  con- 
elusion,  because  the  authorities  show  that  the  rule  nenw  est  hares 
riventis  would  apply ;  and  it  is  clear  that  if  an  estate  be  left  to  A. 
for  life,  with  remainder  to  the  heir  of  J.  S.,  and  A.  die  in  the 
lifetime  of  J.  S.,  the  remainder  is  void,  there  being  no  person  who 
at  the  death  of  A.  answers  the  description  of  the  heir  of  *J.  S.  [  *666  ] 
though  no  one  can  doubt  that  such  was  not  the  intention  of  the 
testator.  Here,  however  the  expression  is  used,  not  with  reference 
to  any  particular  individual  by  name,  but  to  "  the  branch  of  my 
uncle  Bichard  Ghilcott's  family."  Bichard  Chilcott  was  dead,  and 
had  left  five  daughters  and  no  son  ;  there  were,  therefore,  five 
branches  of  Bichard  Ghilcott's  family,  and  if  the  words  be  taken  in 
their  literal  sense,  it  is  quite  uncertain  which  of  those  five  branches 
is  meant  by  **  the  branch  of  my  uncle  Bichard  Ghilcott's  family." 
To  avoid  this  uncertainty,  it  is  argued  that  the  words  '^  the  branch 
of  my  uncle  Bichard  Ghilcott's  family  "  are  to  be  read  as  if  they 
had  been  ''my  uncle  Bichard  Ghilcott's  branch  of  the  family;" 
words  of  very  different  import,  and  I  know  not  by  what  rule  of  con- 
struction I  am  at  liberty  so  to  read  them.  But  assuming  that  I  am 
at  liberty  so  to  read  them  (as  all  the  Judges  who  have  delivered 
opinions  in  this  case  do  assume),  then  the  words  will  stand,  "the  first 
male  heir  of  my  uncle  Bichard  Ghilcott's  branch  of  the  family :  "  still 
those  are  not  technical  words ;  they  have  no  certain  legal  sense,  accord- 
ing to  any  authority  which  I  can  find.  The  word  **  family  "  in  a  devise 
has  indeed  received  a  construction  in  several  cases ;  Chapman's 
ca8e(i),  Wright  v.  Atkyns  (2),  Doe  v.  Smith  (3)  ;  in  all  which  the 
word  "  family,"  in  devises  of  remainder  to  the  "  family  of  J.  S.," 
hiks  been  held  to  mean  the  heir  of  J.  S. :  so  here  it  appears  to  me 
that  if  the  word  ''  heir  "  must  be  taken  in  its  strict  legal  sense,  the 
words  would  mean,  "the  first  male  heir  of  my  uncle  Bichard 
Chilcott."  Now  this  is  clearly  not  the  sense  in  *  which  the  testator  [  *667  ] 
used  them,  for  he  evidently  meant  to  denote  some  single  individual 
by  the  words  "  first  male  heir,"  yet  no  single  male  individual  could 

(1)  Dyer,  333.  (3)  5  M.  &  S.  126. 

(2)  13  B.  B.  199  (17  Yes.  255). 
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WiRTBB  be  heir  of  Bichard  Chilcott  until  all  the  five  danghters  were  dead ; 
Perbatt.  ^0^  ^GTi  unless  four  out  of  the  five  daughters  had  died  without 
issue,  or  at  all  events  unless  the  issue  of  four  out  of  the  five  had 
failed ;  all  which  is  quite  inconsistent  with  the  direction,  that  the 
first  male  heir  on  taking  possession  should  pay  to  each  of  the 
daughters  of  Richard  Chilcott  who  should  then  be  living  10(M.  No 
one  could  be  sole  heir  of  Richard  Chilcott  as  long  as  any  one  of 
those  daughters  was  living.  The  words,  therefore,  do  not  mean 
the  first  male  heir  of  Richard  Chilcott ;  they  must  denote  some 
male  descendant  of  Richard  Chilcott,  who  yet  was  not  his  heir. 
Whose  heir  then  was  it  intended  to  denote  ?  Not  the  heir  of  any 
particular  individual,  but  of  Richard  Chilcott's  branch  of  the 
family ;  the  heir  of  the  whole  of  that  branch  of  the  family  would  be 
the  same  as  the  heir  of  Richard  Chilcott  himself,  whom  I  have 
already  shown  not  to  be  the  person  meant.  If  then  the  word 
''heir"  is  to  be  taken  strictly,  it  must  mean  the  son  of  one  of  the 
daughters  who  should  be  dead ;  and  yet  he  would  only  be  heir  of 
his  mother,  not  heir  of  the  branch  of  the  family.  Again,  if  all  the 
daughters  survived  the  tenant  for  life,  there  would,  on  the  deter- 
mination of  the  particular  estate,  be  no  person  answering  the 
description  of  **  male  heir,"  by  reason  of  the  rule  nemo  est  lutres 
viventisy  and  not  only  must  the  devise  become  void,  but  the  daughters 
be  deprived  of  the  lOOZ.  each,  which  is  given  them ;  whereas  it 
is  quite  plain  that  the  testator  intended  that  all  of  them  who  should 
be  living  at  the  death  of  the  tenant  for  life  should  have  100/. 

[  668  ]  ^or  these  reasons,  looking  at  the  will  and  at  the  status  of  the 

family,  it  appears  to*  me  that  the  testator  meant  by  the  words 
''  first  male  heir  "  to  denote  the  first  male  descendant  of  Richard 
Chilcott,  without  regard  to  whether  his  ancestor  was  living  or  not. 
It  is  said,  that  if  such  was  the  testator's  intention,  it  is  strange 
that  he  should  not  have  pointed  out  by  name  the  person  whom  he 
intended.  This  observation  may  be  very  just;  but  it  may  be 
answered,  that,  though  four  of  the  daughters  had  a  son,  the 
eldest  had  not,  but  only  daughters,  nor  a  grandson,  and  yet  she 
might  have  had  a  son  or  grandson  born  afterwards ;  and  tlie 
testator's  intention  may  have  been  such  that  a  son  or  grandson  so 
born  may  have  come  within  it  (though,  as  I  shall  state  afterwards, 
I  cannot  clearly  discover  that  it  was),  and  the  testator  may,  for 
that  or  some  other  reason,  have  purposely  omitted  to  name  the 
individual.  Probably,  as  it  seems  to  me,  the  testator  meant  to 
describe  some  person  who  should  be  living  at  the  death  of  the 
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tenant  for  life,  some  one  who  should  then  be  ''  first  male  heir/'  Winter 
which  must  of  necessity  be  a  matter  of  uncertainty  at  the  time  pebratt. 
of  making  the  will. 

The  authorities  upon  the  question  as  to  when  and  under  what 
circumstances  the  word  ''  heir  "  may  in  a  will  be  taken  in  a  sense 
different  from  its  strict  legal  meaning,  have  been  so  thoroughly 
sifted  and  examined,  in  the  opinions  which  have  been  pronounced 
in  this  case  in  the  Court  of  Queen's  Bench  and  your  Lordships' 
House,  that  I  cannot  hope  to  throw  any  further  light  on  the 
subject  by  a  detailed  examination  of  them.  They  appear  to  me  to 
establish  this  proposition,  th2i,t,  prima  facie,  the  word  ''heir"  is  to 
be  taken  in  its  strict  legal  sense,  but  that,  if  there  be  a  plain 
demonstration  in  the  will  that  the  testator  uses  *it  in  a  different  C  *^^^  3 
sense,  such  different  sense  may  be  assigned  to  it.  What  amounts 
to  that  plain  demonstration  must  in  each  case  depend  on  the 
language  used  and  the  circumstances  under  which  it  is  used, 
and  is  not  a  question  to  be  determined  by  reference  to  reported 
cases,  but  by  a  careful  consideration  of  that  language  and  those 
circumstances  in  the  particular  case  under  discussion. 

In  answer  to  your  Lordships'  second  question,  I  am  of  opinion 
that  the  remainder  vested,  if  at  all,  at  the  death  of  Mary  Bishop 
in  1799.  So  long  as  she  lived  the  law  contemplates  that  she 
might  have  a  son  who  might  possibly  have  answered  the  description 
in  the  will,  but  upon  her  death,  as  she  left  a  grandson  then  living, 
and  as  each  of  the  other  daughters  had  then  a  son,  the  right  of  the 
person  entitled  under  the  description  in  the  will  could  not  be  altered 
by  any  subsequent  events,  and  therefore  the  remainder  must  vest ; 
it  being  an  admitted  rule  that  remainders  shall  vest  as  soon  as 
possible. 

The  third  question  put  by  your  Lordships  is,  in  my  judgment, 
very  difficult  to  answer,  and  I  must  confess  that,  after  fully  con- 
sidering all  the  very  plausible  arguments  which  have  been  adduced 
in  favour  of  the  different  claimants,  I  cannot  satisfy  myself  that 
any  of  them  are  sound,  nor  can  I  discover  any  rule  of  construction 
which  enables  me  to  form  more  than  a  probable  conjecture  as 
to  the  meaning  of  the  testator's  words.  I  apprehend  that  probable 
conjecture  is  not  a  safe  or  sufficient  reason  for  affixing  a  meaning 
to  the  words,  and  I  am  therefore  obliged  to  say  that,  in  my  opinion, 
this  part  of  the  will  ought  to  be  held  void  for  uncertainty.  The 
most  strict  and  technical  ^argument  appears  to  me  to  be  that  which  [  *670  j 
is  urged  in  favour  of  Thomas,  or  rather  Catherine,  Viney,  but  then 
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WiNTBB  it  is  grounded  on  the  supposition  that  the  words  '*  first  male  heir  " 
Perbatt.  mean  a  person  of  whom  no  ancestor  is  living,  and  I  cannot  bring  my 
mind  to  the  conclusion  that  such  is  the  true  meaning  of  those  words. 
If  the  Yineys  be  excluded,  then  the  question  is  between  Matthew 
Perratt  and  Isaac  Winter,  and  will  depend  on  the  meaning. pf  the 
word  *'  first,"  prefixed  to  the  words  **  male  heir,"  taken  in  the  sense 
of  '*  male  descendant ;  "  whether  it  means  the  male  descendant  of 
the  eldest  daughter,  she  being  the  first  in  birth  of  the  family  of 
Bichard  Ghilcott,  and  according  to  some  authorities  the  more 
worthy,  or  the  male  descendant  who  was  first  born  in  order  of 
time,  from  whichever  daughter  he  might  descend,  or  the  male 
descendant  who  traces  through  the  fewest  females,  and  so  is  in 
some  sense  the  first  of  the  generation  after  Bichard  Chilcott's 
daughters,  that  is,  the  son  of  the  eldest  of  the  daughters  who 
had  a  son,  viz.  Isaac  Winter,  and  who  would  also  be  first  as 
compared  with  Matthew  Perratt,  as  being  less  remote  from  Bichard 
Ghilcott.  Any  one  of  these  interpretations  of  the  word  '*  first " 
would,  as  I  apprehend,  be  consistent  with  decided  authorities, 
and  yet  there  is  no  authority  which  makes  any  one  of  them 
preferable  to  the  other  as  a  matter  of  law ;  neither  is  there  any- 
thing in*the  will  which  at  all  leads  my  mind  to  any  opinion  as 
to  the  interpretation  which  the  testator  himself  would  have  adopted 
if  the  question  could  have  been  asked  him.  As,  therefore,  I  am  in 
complete  uncertainty  as  to  the  testator's  actual  meaning,  and  as  I 
have  no  rule  of  law  to  guide  me,  no  technical  sense  which  I  am 
bound  to  affix  to  the  word  "  first,"  it  appears  to  me  that  the  well- 
[  *67i  ]  known  rule  must  prevail,  viz.  that  an  *heir  shall  not  be  dis- 
inherited except  by  express  words,  and  that  this  part  of  the  will 
being  uncertain  is  void  and  inoperative. 

Parke,  B.  : 

My  answer  to  the  first  question  proposed  by  your  Lordships  is, 
that  in  my  humble  opinion  the  expression  '*  first  heir  male  "  was 
not  used  by  the  testator  to  denote  a  person  of  whom  an  ancestor 
might  be  living.  It  is  a  rule  in  the  judicial  exposition  of  wills,  that 
technical  words,  or  words  of  known  legal  import,  are  to  be  con- 
sidered as  having  been  used  in  their  technical  sense,  or  according 
to  their  strict  acceptation,  unless  the  context  contain  a  plain  indica- 
tion to  the  contrary.  Such  is  the  rule  laid  down  by  Lord  Chief  Justice 
Eyre,  in  Btick  v.  Nurton  (i) ;  by  Lord  Alvanlby,  in  TheUtisson  v. 

(1)  4  B.  R.  762  (1  Bos.  &  P.  57). 
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Woodford  (i) ;    and    in    Poole   v.    Poole  (2),    citing    Qoodright    v.       Winter 


r. 


Ptdleyn  (3) ;  and  lastly,  by  Lord  Rbdbsdalb  in  Jesson  v.  Wright  (4),      pbrbatt. 

and  other  anthorities.     That  this  rale  is  well  established  admits  of 

no  doubt ;  and  it  is  a  sound  and  salutary  principle  of  construction, 

which  affords  the  best  chance  of  attaining  a  reasonable  degree  of 

certainty  in  the  exposition  of  testamentary  papers,  to  abide  steadily 

by  general  rules,  and  not  to  indulge  in  conjectures  of  the  supposed 

intent  of  the  testator.     Upon  this  subject  I  cannot  forbear  referring 

to  a  passage  in  Mr.  Fearne's  work  (6),  in  which  this  doctrine  is  ably 

enforced :  ''  Certain  established  maxims  as  to  the  legal  import  and 

effect  of  technical  expressions,  will  render  the  decision  of  titles  to 

property  as  little  dependent  as  the  nature  of  things  will  admit  upon 

the  occasional  opinion,   humour,  ingenuity,   or   *caprice  of  the       [  *672  ] 

Judge,  and  are  therefore  most  proper  and  sure  grounds  for  titles 

to  rest  and  depend  upon.*' 

Adopting,  then,  this  rule  of  construction,  the  word  *'  heir,"  in  its 
strict  legal  acceptation,  cannot  be  applicable  to  any  one  whose 
ancestor  is  living ;  nemo  eat  hares  viventU.  That  word  must  there- 
fore be  read,  in  the  will  in  question,  with  its  appropriate  meaning, 
unless  the  context  contain  a  plain  indication  to  the  contrary.  No 
one  can  take  ''by  a  devise  to  an  heir  who  is  not  heir  indeed, 
without  demonstration  plain,"  to  use  the  language  of  a  marginal 
note  in  Hobart  (6),  sanctioned  by  Lord  Chief  Justice  Bridgman  (7), 
and  Lord  Chief  Justice  Etrb  in  the  case  referred  to.  It  seems 
to  me  that  there  is  nothing  in  the  context  of  this  will  which 
amounts  to  ''  demonstration  plain,"  or  anything  like  a  plain  indica- 
tion, or  indeed  any  indication,  that  the  testator  meant  to  use 
the  word  heir  in  any  other  than  its  primary  acceptation.  There  is 
no  doubt  that  the  word  ''  heir  "  is  capable  of  being  applied  to  one 
whose  ancestor  is  living ;  and  there  are  cases  where  the  context  has 
been,  in  the  opinion  of  the  Court,  sufficiently  clear  to  call  upon  it  to 
construe  the  word  in  its  improper  or  secondary  acceptation  ;  such 
as  the  case  of  Darbison  v.  Beaumont  (8),  and  Good  right  v.  White  (9). 
Whether  in  all  these  cases  the  circumstances  relied  upon  amounted 
to  a  clear  indication  of  the  intent  of  the  testator  to  use  the  word 
''  heir  "  in  other  than  its  strict  sense,  so  as  to  satisfy  the  rule  laid 
down  in  the  cases  above  referred  to,  and  now  established,  it  is  not 

(1)4  B.  B.  205  and  8  B.  B.  104  (4  (5)  Cont.  Bern.  p.  136. 

Voe.  329).  (6)  P.  33. 

(2)  3  Bob.  &  P.  620.  (7)  Bridgman,  413. 

(3)  2  Ld.  Bay.  1427.  (8)  1  P.  Wms.  229. 

(4)  21  B.  B.  1  (2  Bligb,  1).  (9)  2  W.  BL  1010. 
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WiNTEB      necessary  to  inqaire.    In  the  present  case  no  similar  circumstances 
PebbItt.     6^ist ;  and  it  appears  to  me  to  be  a  mere  conjecture,  and  that  upon 
[  *673  ]       a  slight  foundation,  that  *the  testator  intended  to  make  any  but  a 
very  heir  the  object  of  his  bounty. 

Assuming,  then,  that  the  testator  did  not  mean  by  the  word 
*'  heir  *'  an  heir  apparent,  I  proceed  to  the  consideration  of  the 
second  and  third  questions  proposed  by  your  Lordships,  which  can 
be  most  conveniently  taken  together. 

What  was  intended  by  the  expression  ''first  male  heir  of  the  branch 
of  my  uncle  Bichard  Ghilcott's  family  ?  "  That  it  must  be  some 
one  who  fills  the  character  of  heir  to  some  deceased  member  of  the 
family,  is,  for  the  reason  before  given,  quite  clear ;  that  he  must 
be  a  male  heir  is  also  clear;  but  what  is  meant  by  the  term  ''first,** 
or  by  "  the  branch  of  my  uncle  Richard's  family,"  is  by  no  means 
equally  so.  The  latter  expression  is  inaccurate,  and  must  be 
understood  to  mean  the  first  male  heir  of  that  branch  of  our  family 
which  consists  of  my  uncle  Bichard  Chilcott's  family  ;  or,  in  other 
words,  the  "  first  male  heir  of  my  uncle  Bichard's  branch  of  our 
family."  What  is  meant  by  the  term  "  heir  of  my  uncle  Bichard's 
branch,"  and  by  the  term  "  first?  "  That  he  must  be  one  individual, 
and  not  all  who  collectively  answer  the  description  of  heir,  is  very 
clear ;  but  must  he  be  that  person  who,  being  a  "  male,"  is  the 
true  heir  of  some  deceased  member  of  that  branch  of  the  family, 
or  must  he  be  the  true  heir  of  Bichard  the  uncle  ?  That  the  latter 
was  not  intended,  may  be  collected  from  the  context ;  there  could 
be  no  single  true  male  heir  of  Bichard  till  all  the  stocks  of  the 
daughters  but  one  were  extinct,  which  is  a  very  remote  contingency ; 
yet  the  testator  contemplated  an  heir  who  might  have  to  pay  to 
more  than  one  of  the  daughters  of  Bichard  the  sum  of  1002. 
[  *674  ]  It  follows,  therefore,  that  the  heir  intended  by  the  *testator  was 

the  heir  of  some  other  deceased  member  of  that  branch  of  the 
family.  Which  of  these  will  answer  the  description  of  "first?** 
It  seems  to  me  that  when  the  word  heir  is  determined  to  be  not 
"  heir  apparent,**  but  very  heir,  there  is  little  or  no  difficulty  in 
deciding  on  the  meaning  of  this  term,  whatever  there  might  be 
if  the  word  heir  were  to  be  construed  as  heir  apparent.  The 
ordinary  meaning  of  the  word  "first,"  when  applied  to  a  person 
who  at  some  future  period  should  fill  the  character  of  very  heir,  is, 
I  think,  the  first  in  order  of  time  who  does  so ;  and  the  language 
of  a  will  ought  to  be  read  in  its  ordinary  sense,  unless  the  context 
or  the  facts  to  which  the  will  is  to  be  applied  require  a  different 
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constraction.  If  the  very  heir  of  the  first  or  eldest  of  the  daughters  Winter 
had  been  intended,  the  term  **  first "  woald  have  been  applied  pbbb'att. 
to  the  daughters,  not  to  the  heir.  My  hamble  opinion  therefore  is, 
that  the  first  male  descendant  of  the  daughters  who  filled  the 
character  of  very  heir  to  any  of  them,  was  entitled  under  this 
devise;  and  consequently,  to  the  second  of  your  Lordships' 
questions,  I  answer  that  the  remainder  vested  in  interest  on  the 
death  of  Betty  Viney  (the  fourth  daughter  of  Richard),  that  is,  on 
the  15th  May,  1806 ;  and  to  the  third,  I  answer  that  it  vested  in 
Thomas  Viney,  her  son,  who  on  her  death  became  her  very  heir, 
and  was  the  first  of  the  descendants  of  the  uncle  Bichard  who  was 
heir-at-law  in  the  proper  legal  sense  of  that  word. 

TiNDAL,  Gh.  J. : 

Having  had  the  honour  of  stating  to  your  Lordships,  upon  a 
former  occasion,  the  opinion  which  I  had  formed  (i)  on  the  several 
'questions  now  submitted  to  her  Majesty's  Judges,  and  finding  no  [  *676  ] 
reason  to  vary  from  the  opinion  which  I  then  formed,  I  hope 
I  shall  stand  excused  if  I  simply  refer  to  the  answers  before  given 
by  me  to  the  first  and  second  questions,  confining  myself  at  present 
to  the  discussion  of  the  last,  which  is  the  most  important  question 
in  the  determination  of  this  case.  The  consideration  of  the  last 
question  involves  in  it  the  construction  of  the  will  of  Emanuel 
Ghilcott,  and  in  effect  calls  upon  us  to  state  who  it  was  the  testator 
intended  should  take  in  remainder,  by  the  description  contained 
in  his  will,  **  the  first  male  heir  of  the  branch  of  his  uncle  Bichard 
Chilcott's  family  ?  "  The  first  inquiry  would  seem  to  be,  whether 
any  person  could  fill  out  and  answer  the  description  contained  in 
the  will,  *' first  male  heir  of  the  branch  of  his  uncle's  family  ? " 
And  if  the  word  **  first "  had  not  been  found  in  the  will,  and  the 
devise  had  been  simply  to  the  "  male  heir  of  the  branch  of  his 
uncle  Richard's  family,"  it  is  possible,  though,  in  the  state  of  the 
family  at  the  time  the  will  was  made,  in  the  highest  degree 
improbable,  that  upon  certain  events  taking  place,  the  description 
contained  in  the  will  might  have  been  satisfied ;  for  if,  before  the 
time  when  the  remainder  must  vest  by  law,  all  the  daughters  of 
Richard  had  died  without  any  of  them  leaving  issue  except  one,  and 
that  one  leaving  a  son  or  a  male  descendant,  such  son  or  male  heir 
might  be  considered  **  the  male  heir  of  the  branch  of  his  uncle 
Richard's  family,"  within  a  certain  latitude  of  expression;  such 

(1)  10  Bing.  234. 
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Winter      person  being  at  the  same  time  the  direct  heir  male  of  one  of  the 

Pebratt.  daughters  of  Richard  and  the  heir  of  the  other  daughters,  and  thus 
uniting  in  himself  the  character  of  heir  male  to  the  several 
coparceners,  and  in  some  sense  that  of  heir  male  of  his  uncle 

[•676]  Richard's  "branch  of  *the  Chilcott  family,"  which  is  probably 
what  the  testator  intended  by  the  expression  ''  the  branch  of  his 
uncle's  family."  But  neither  did  such  an  event  ever  happen,  nor 
at  the  time  of  making  the  will  was  such  a  state  of  the  family  within 
the  reach  of  probability ;  for  at  that  time,  of  the  five  daughters  of 
Richard,  Mary,  the  eldest,  had  four  daughters ;  Joan,  the  second, 
who  had  married  Winter,  had  two  sons ;  Sarah,  the  third,  who  had 
married  Parsons,  had  two  sons ;  Betty,  the  fourth,  who  had  married 
Viney,  had  one  son  ;  and  lastly,  Agnes,  the  youngest  daughter,  who 
had  married  Greenslade,  had  also  a  son. 

But  the  will  further  contains  within  it  the  word  "  first,"  in 
addition  to  the  description  before  adverted  to ;  the  devisee  is  to  be 
not  only  "  the  male  heir  of  the  branch  of  his  uncle  Richard's 
family,"  but  "the  first  male  heir  "of  that  branch;  words  that 
import  in  themselves  a  discrimination  or  selection  of  some  one  out 
of  several  of  the  same  description  or  class.  Whilst  at  the  same 
time  the  will  shows  the  express  intention  of  the  testator,  that  some 
at  least  of  the  five  daughters  of  Richard,  if  not  all  of  them,  might 
be  alive  at  the  time  when  this  first  male  heir  should  take ;  for  the 
heir  who  takes  is  charged  with  the  payment,  "  unto  such  of  the 
daughters  of  the  said  Richard  Chilcott  who  should  be  then  living," 
of  the  sum  of  lOOZ.  each. 

In  the  case  of  such  words  of  devise,  and  of  a  family  the  several 
members  whereof  were  in  this  state  within  the  testator's  knowledge, 
I  cannot  bring  myself  to  think  that  by  the  expression  "  first  male 
heir  of  the  branch  of  my  uncle  Richard's  family,"  the  testator 
could  possibly  mean  "  heir,"  in  the  strict  legal  sense  required  by  the 
maxim  nefttio  eat  hares  liventis ;  that  is  to  say,  that  in  order  to  take 

[  *677  ]  the  remainder,  he  ^intended  the  first  male  heir  must  be  a  person 
who  had  become  very  heir,  by  the  death  of  his  ancestor,  before  the 
remainder  was  to  vest;  but  I  think  he  had  in  his  mind  some 
general  and  popular  notion  of  "  a  male  descendant "  of  the  branch 
of  his  uncle  Richard's  family,  and  nothing  more.  And  the  present 
case,  as  it  seems  to  me,  falls  rather  within  those  in  which  Lord 
HoBART,  in  the  case  of  Coutiden  v.  Clarke  (i),  states,  there  is 
"  declaration  plain  "  that  the  testator  intended  the  word  heir  should 

(1)  Hob.  32. 
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not  be  confined  to  its  strict  legal  meaning,  but  shoald  be  taken  in      Wintbb 

at 

the  more  popular  sense  of  heir  apparent  or  presumptive ;  for  the     pebbatt. 

testator  knew  that  his  uncle  was  then  dead  without  leaving  a  son ; 

he  knew,  therefore,  that  there  could  be  no  male  heir  of  Richard, 

strictly  and  properly  so  called ;  he  knew  also  that  whoever  took  as 

male  heir  must  be  a  male  descendant  of  one  of  the  five  daughters 

of  Richard ;  and  he  must,  as  I  understand  the  will,  have  meant 

such  male  descendant  to  take,  whether  his  mother  was  dead  or 

living,  because  the  will  provides  that  such  of  the  daughters  as  were 

living  at  the  time  of  the  vesting  of  the  remainder  were,  without  any 

restriction,  to  receive  payment  of  their  several  legacies  from  the 

devisee ;  so  that  consistently  with  this  will  the  heir  might  be  called 

upon  to  pay  his  mother,  that  is  his  ancestor,  who  was  then  living. 

Again,  the  testator  never  could  have  intended  that  if  all  the  daughters 

were  living  at  the  time  the  remainder  ought  to  vest,  such  remainder 

should  fail,  and  with  it  all  the  legacies  fall  to  the  ground ;  and  yet 

such  would  have  been  the  necessary  consequence  if  the  daughters 

had  all  been  alive,  and  it  is  held  that  no  one  can  take  who  is  not 

an  actual  heir. 

I  am,  therefore,  satisfied,  as  I  have  already  stated,  that  the  [  678  ] 
testator  used  the  phrase  male  heir,  not  in  its  strict  legal  sense, 
but  in  its  popular  acceptation,  as  **  heir  male  apparent,"  or  **  male 
descendant;"  and  that  the  great  difficulty  of  construction  arises 
from  the  introduction  of  the  word  "  first "  into  the  devise,  so  as  to 
make  it  necessary  to  determine  who  is  the  **  first  male  heir  "  or 
**  first  male  descendant  '*  of  the  branch,  within  the  testator's 
meaning. 

I  agree  entirely  in  the  position,  that  where  the  devisor  uses  a 
legal  technical  term,  it  must  be  construed  strictly,  unless  a  plain 
intent  to  the  contrary  appears  on  the  will  itself.  But  I  cannot 
consider  the  expression  **  male  heir  of  the  branch  of  a  family  "  as 
any  legal  expression  or  word  of  art ;  the  law  neither  acknowledging 
such  phrase,  nor  knowing  or  defining  who  the  heir  male  of  a 
branch  of  a  family  is,  though  it  both  knows  and  defines  who  is 
the  heir  male  of  an  ancestor.  I  cannot  therefore  feel  the  weight 
of  the  argument,  that  the  expression  **  male  heir  "  must  be  con- 
strued strictly  in  this  case ;  for  that  is  to  take  part  only  of  the 
testator's  expression  in  his  wiU,  not  the  whole  of  it,  and  to  give  a 
strict  interpretation  to  part,  omitting  altogether  the  rest. 

It  appearing  therefore  to  me,  that  the  will  is  to  be  interpreted 
as  if  the  remainder  had  been  limited  to  the  first  male  descendant 
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wiNTKR  of  the  testator's  "  uncle's  branch  of  the  family,"  and  from  my 
Pbbbatt.  being  unable  to  determine  from  the  words  of  the  will  to  which 
claimant  the  word  *'  first  '*  ought  to  be  applied,  the  conclusion  at 
which  I  arrive  is,  that  the  will  is  void  for  uncertainty,  and  that 
the  heir-at-law  ought  to  take.  I  readily  agree,  that  to  hold  a 
devise  to  be  void  for  uncertainty  is  the  last  resource  to  which  any 

[  ♦679  ]  Court  should  be  driven  in  the  interpretation  of  a  will,  but  *that 
cases  must  and  do  sometimes  arise  in  which  it  is  necessary  to 
come  to  that  conclusion,  must  also  be  admitted.  Chief  Justice 
HoBART,  in  his  judgment  in  Counden  v.  Clarke ,  says(i),  "We must 
pass  between  two  main  grounds  so  as  we  offend  neither :  one, 
that  the  devise  must  be  taken  according  to.  the  intention  of  the 
party  devisor ;  the  other,  that  such  intent  must  be  so  expressed  in 
the  will  written  that  it  may  be  certain  to  the  Court  and  not 
against  law." 

What  certainty  or  ground  of  certainty  can  the  Court  see  in  the 
present  will,  to  guide  them  to  the  meaning  of  "first  male  heir?*' 
Does  the  testator  mean  "  first"  according  to  dignity  of  descent,  as 
coming  from  the  elder  and  worthier  branch?  Then  Matthew 
Perratt  is  the  first  male  heir,  as  was  the  opinion  of  the  late 
Mr.  Justice  Taunton  and  of  Mr.  Justice  Bosanquet  (2).  Or  is  it  to 
be  the  first  born  in  order  of  time?  Then  the  claim  of  Isaac 
Winter  is  to  be  preferred,  as  was  the  continuing  opinion  of  the  late 
Mr.  Justice  Bayley,  both  in  giving  his  judgment  upon  the  original 
argument  in  the  Court  of  King's  Bench  (s),  and  also  afterwards 
when  he  stated  his  opinion  to  your  Lordships'  House  (4).  Or  is  it 
to  be  interpreted  the  first  who  is  actual  heir  male  by  the  death  of 
his  mother,  that  is,  the  son  of  such  one  of  the  five  daughters  of 
Richard  who  dies  first  ?  Then  is  Thomas  Viney  to  be  considered 
as  such  heir  male,  according  to  the  opinion  of  both  Mr.  Justice 
LiTTLEDALE  and  the  late  Mr.  Justice  Holroyd,  upon  the  argument 
of  this  case  in  the  King's  Bench;  Mr.  Justice  Littlbdalb  still 
retaining  that  opinion  when  he  was  called  upon  to  declare  it  in 
this  House. 

[  *680  ]  The  opinions  of  these  eminent  Judges  are  fortified  *and  sup- 

ported by  such  strong  arguments  in  favour  of  each  respective 
claimant  as  to  leave  the  mind  in  complete  doubt  and  hesitation 
which  way  the  decision  should  preponderate,  and  I  am  not 
ashamed  to  say  that  I  am  unable  to  attain  that  certainty  as  to  the 

(1)  Hob.  32.  (3)  6  B.  &  0.  84. 

(2)  Supra,  66,  72.  (4)  Supra,  83. 
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testator's  intention,  which  will  justify  me  in  offering  an  opinion      Winter 
to  your  Lordships  which  of  the  claims  is  entitled  to  the  preference.     pebbItt. 

Under  these  circumstances  I  think  the  testator  has  not  done 
enough  to  int^cept  the  descent  to  the  heir-at-law,  by  describing  in 
terms  that  are  clear  and  intelligible  who  it  is  he  means  should  take 
as  the  hare$  factus  or  devisee.  In  many  cases  the  Courts  have 
held  that  where  the  devisee  is  left  absolutely  uncertain  the  devise 
must  fail.  I  will  instance  a  few  only :  a  devise  to  the  two  best  men 
of  the  guild  or  fraternity  of  the  White  Towers,  the  devise  is  void, 
because  there  being  no  such  fraternity  by  charter  or  prescription, 
the  Court  cannot  decide  who  the  two  best  men  are.  They  are  not 
persons  known,  and  there  is  no  certain  intendment  to  be  collected 
from  the  words  of  such  a  devise  (i).  A  devise  to  one  of  the  sons 
of  J.  S.,  he  having  several  sons,  the  devise  is  void  for  uncertainty, 
and  cannot  be  made  good  (2) ;  or  a  devise  to  his  son  John,  he 
having  two  sons  of  that  name,  and  no  direct  proof  which  was 
meant  (s) ;  and  this  case  appears  to  me  to  fall  within  the  doctrine 
laid  down  by  Chief  Justice  Bolle,  in  the  case  of  Beal  v.  Hyman  (4), 
where  the  testator  devised  one-half  of  his  lands  to  his  wife,  and 
after  her  death  all  his  lands  to  the  heirs  male  or  any  of  his  sons  or 
next  of  kin.  The  Chief  Justice  says,  *^  the  intention  of  the  testator 
here  is  caca  et  sicca,  and  senseless,  and  cannot  be  known,  *and  we  [  *68i  ] 
ought  not  to  frame  a  sense  upon  the  words  of  a  will  where  we 
cannot  find  out  the  testator's  meaning ;"  and  lastly,  in  the  late  case  of 
Doe  V.  Joinville  (6),  the  Court  of  King's  Bench  held  the  devise  to  be 
void  for  uncertainty,  where  the  testator  had  devised  a  remainder 
**  to  his  brother  and  sister's  family,"  one  of  his  sisters  being  dead, 
leaving  children,  so  that  it  could  not  be  collected  who  were  meant ; 
and  therefore  in  the  present  case,  because  I  cannot  satisfy  myself 
from  the  words  of  the  will  who  it  was  the  testator  meant  by  the 
**  first  male  heir  of  the  branch  of  his  uncle  Bichard's  family,"  I  do, 
in  answer  to  the  third  question  proposed  by  your  Lordships,  state 
my  humble  opinion  to  be,  that  the  devise  is  void  for  uncertainty, 
and  that  the  heir-at-law  ought  to  take. 

LOBD  BbOUOHAM  :  1842. 

In  this  case  I  shall  not  trouble  your  Lordships  with  reading  the      ^^^'  ^^' 
will  upon  which  the  questions  have  arisen,  because  that  has  been 

(1)  Fitz.  Ab.,  Dev.  7.  (4)  Styles,  246. 

(2)  Sir  T.  Bayxn.  82.  (5)  6  B.  B.  585  (3  East,  172). 

(3)  5  Co.  Bep.  68  b. 
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Winter      80  frequently  before  yonr  Lordships,  and  indeed  parts  of  the  will 

Pbbbatt.     ^^^^  ^  immediately  referred  to  so  necessarily,  that  it  is  not  needf al 

I  should  trouble  you  with  reading  it  before  entering  upon  the  case. 

The  first  difficulty  which  arises  in  construing  this  will  is  upon 
the  words,  "  the  branch  of  my  uncle  Richard  Chilcott's  family  who 
lived  at  Hancrich  Farm :  '*  and  if  this  clause  had  stood  alone,  the 
difficulty  might  have  been  greater,  than  I  think  it  is,  of  construing 
those  words.  But  the  testator  had  before  given  the  lands  and 
houses  in  question,  after  the  determination  of  the  prior  estates  for 
life  which  he  had  created,  in  remainder  to  his  '^  kinsman  John 
Chilcott,  living  in  London,  or  his  male  heir,**  and  for  default  of 
[  *6^2  ]  such  *issue,  over ;  which,  whatever  construction  we  may  put  upon 
the  devise  as  to  the  estate  given,  clearly  indicates  his  having  in 
contemplation  John  Chilcott,  his  cousin,  and  the  part  or  branch  to 
which  he  belonged  of  the  family.  Then  he  refers  to  that  family  by 
the  name  of  the  **  Chilcott  family,'*  in  directing  that  the  freehold 
land  thus  given  to  John  Chilcott  shall  not  be  sold  or  mortgaged, 
but  remain  in  the  family.  Immediately  after  this  he  provides  for 
the  case  of  John  Chilcott  having  no  ''male  heir,'* — he,  John 
Chilcott,  having  a  daughter  then  living, — and  in  that  event  gives 
the  remainder  to  ''  the  first  male  heir  of  the  branch  of  his  uncle 
Richard  Chilcott's  family." 

It  appears  thus  sufficiently  plain  that  he  had  in  view  the  Chilcott 
family  as  divided  into  three  branches :  first,  his  own,  the  eldest, 
the  extinction  of  which  he  assumes,  only  giving  life  estates  to  those 
connected  with  it  by  affinity;  secondly,  the  branch  of  his  eldest 
uncle,  the  next  brother  of  his  father,  and  to  them  he  gives  the 
estate ;  whether  in  remainder  to  his  male  heir  as  a  purchaser  or 
not,  may  be  made  a  question,  but  a  question  which  for  our  present 
purpose  is  unnecessary  to  be  considered;  and  lastly,  the  third 
branch  of  the  family,  that  issuing  from  Richard,  his  father's 
youngest  brother  ;  and  to  this  third  branch  he  gives  the  remainder 
expectant  upon  the  failure  of  male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  supposed  to  cast 
doubt  upon  the  meaning,  are  these  :  ''  the  branch  of  Richard 
Chilcott's  family."  But  I  can  hardly  so  regard  them,  for  he  was 
clearly  dealing  with  this  third  branch  as  contra-distinguished  from 
the  second,  that  of  John,  and  he  terms  Richard  Chilcott's  family 
this  third  branch.  The  Chilcott  family  is  considered  as  the  whole, 
[  •6S3  ]  ^^^  ^  consist  of  three  ^branches  :  one  branch  is  his  own ;  a  second 
is  John  Chilcott's ;  the  third  branch  consists,  not,  as  in  his  own 
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and  John  Chilcott's  case,  of  one  or  two  individuals,  but  of  a  WiMrefi 
numerous  body,  namely,  Bichard  Chilcott's  family  ;  and  he  describes  pbbbatt. 
this  third  branch  accordingly  as  *' Bichard  Chilcott's  family,"  as  if 
he  had  said,  ''  that  branch  of  the  Chilcott  family  which  consists  of 
Bichard  Chilcott*s  family,  and  not  my  father's  family,  or  my  uncle 
John's  family."  I  have  yet  to  learn  that  a  particular  family  may 
not  correctly  enough  be  considered  as  a  branch  of  a  whole  family, 
or  that  we  may  not  say  accurately  enough, — certainly  intelligibly 
enough, — the  branch  of  the  Bourbons  or  of  the  Bourbon  family^ 
consisting  of  the  Orleans  family ;  or  the  Carlisle  family,  a  branch 
of  the  Howards  or  of  the  Howard  family. 

**  Male  heir  of  the  branch  "  has  in  the  course  of  the  argument 
been  spoken  of  as  presenting  some  definite  legal  idea ;  and  if  the 
reading  I  have  given  of  the  words  '*  branch  of  Bichard  Chilcott's 
family  "  be  not  the  true  one,  some  such  meaning  must  be  resorted 
to.  But  these  words  do  not  seem  to  possess  any  intelligible  sense 
in  law.  '*  Heir  of  the  body,"  or  *'  heir  male  of  the  body,"  or  **  heir 
of  line,"  or  *'  heir  general,"  all  these  are  expressions  of  a  known 
and  received  sense.  ''Heir,  or  male  heir,  of  the  branch,"  has 
none ;  and,  therefore,  it  must  be  taken  in  the  sense  given  by  the 
context,  and  consistent  with  the  scope  of  the  wilL 

The  word  "  family  "  is  certainly  not  to  be  taken  as  technical.  It 
has  in  different  cases  received  a  technical  construction,  but  that 
was  where  it  necessarily  must  be  taken  out  of  its  more  ordinary 
and  popular  meaning,  as  in  Doe  v.  Smith  (i),  where  a  remainder  ""to  [  •681  ] 
the  family  of  A.  B.  was  held  to  be  a  remainder  to  the  heir  of  A.  B., 
and  other  similar  cases.  But  there  is  this  difference  between  such 
devises,  and  devises  to  the  heir  male,  or  to  the  issue  male,  or  to  the 
first  and  other  sons, — that  all  of  these  must  be  taken  in  their 
technical  sense,  unless  a  plain  intention  appears  from  the  context 
that  they  should  be  taken  in  their  popular  sense ;  whereas  it  is 
the  reverse  with  a  term  like  "  family,"  which  only  receives  a 
technical  sense  when  the  context  appears  to  exclude  the  popular  use 
of  the  word. 

In  the  present  case,  "  heir  male  of  the  family  of  Bichard  Chilcott " 
cannot  be  taken  to  mean  heir  male  of  Bichard  Chilcott,  because, 
until  all  the  five  daughters,  save  one,  were  extinct  without  issue, 
no  person  could  come  in  esse  answering  the  description ;  and  then 
this  would  be  wholly  inconsistent  with  the  gift  of  1001.  to  each  of 
Bichard   Chilcott's  daughters,  with  the  payment  of  which  the 

(I)  5  M.  &  S.  126. 
&.B. — VOL.  LVU.  8 
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WiHTBB  devisee  in  remainder  is  charged  immediately  upon  the  estate  vesting 
Pbbbatt.  in  possession.  Indeed,  if  it  were  heir  male  of  Eichard  Chilcott,  it 
mnst  be  heir  male  of  the  body  of  Bichard  Cbilcott,  by  the  doctrine 
laid  down  in  Lord  OssuUton's  case  (i)  ;  and  the  testator  could  not 
possibly  intend  that,  because  at  the  date  of  the  will  he  knew  that 
Bichard  Chilcott  had  been  long  dead,  leaving  only  five  daughters. 

The  same  consideration  makes  it  equally  impossible  to  read  the 
devise  as  of  a  remainder  to  one  in  the  strict  technical  sense  of 
'*  heir,"  any  more  than  of  male  heir,  which  it  could  not  be,  because 
that  strictly  means  one  claiming  altogether  through  males,  and 

[  *685  ]  Bichard  Chilcott  had  predeceased  the  date  of  making  *the  will, 
leaving  only  daughters.  But  so  neither  could  '^  heir  "  signify  the 
true  heir  of  Bichard  Chilcott,  or  of  the  branch  or  the  family, 
meaning  the  heir  of  the  whole  or  the  heir  of  Bichard  Chilcott, 
because  the  coparceners  or  their  heirs  taken  together  were  in  law 
that  heir,  and  the  clause  plainly  imports  that  one,  and  not  many, 
was  to  take  the  remainder ;  and  for  the  reason  already  assigned  the 
taking  could  not  be  postponed  till  all  but  the  male  heir  of  one 
should  fail,  both  because  such  postponement  is  against  the  rules  of 
construction  with  respect  to  remainders,  and  because  the  gift  to 
surviving  daughters  supposes  the  remainder  to  vest  in  possession 
while  some  of  the  daughters  are  themselves  living. 

We  may  therefore  conclude,  first,  that  some  individual  of  Bichard 
Chilcott's  branch  of  the  family  is  intended ;  secondly,  that  one 
individual  is  intended,  to  the  exclusion  of  the  coparceners  and  their 
heirs ;  and,  thirdly,  that  this  individual  is  not  the  male  heir  of 
Bichard  Chilcott.  The  question  now  comes  to  be, — and  the 
question  in  which  nearly  all  the  difficulty  lies, — who  this  person 
is  ?    Who  is  the  first  male  heir  of  Bichard  Chilcott's  family  ? 

We  may  in  the  outset  observe,  that  there  are  certain  principles 
fit  to  be  kept  in  view  when  we  are  called  upon  to  construe  a  will 
which  raises  such  doubts  as  the  present  has  raised.  .  One  is,  and 
the  most  material,  that  the  leaning  should  be  towards  taking 
technical  words  in  their  technical  sense,  and  only  suffering  our* 
selves  to  adopt  another  meaning  when  there  can  be  no  reasonable 
doubt  from  the  context  that  in  such  sense  the  testator  used  them, 
and  that  he  could  not  have  used  them  in  their  known  or  legal 
sense.    This  rule  is  founded  upon  a  consideration  of  the  risk  that 

[  *686  ]      we  run,  in  allowing  a  scope  for  conjecture  and  fancy,  *of  making 
a  will  for  him  which  neither  he  himself    made  nor  the    law 

(1)  3  Salk.  336;  Co.  Litt  27  a;  11  Mod.  189. 
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recognised ;  and  if  it  be  said  that,  by  adhering  to  the  technical  ^Winteb 
sense  we  shall  sometimes  run  the  risk  of  giving  a  construction  pebbatt. 
which  the  testator  did  not  intend,  the  answer  is,  that  this  risk  is 
common  to  both  courses,  and  we  avoid  that  other  and  perhaps 
greater  evil  of  introducing  uncertainty  into  the  foundation  upon 
which  titles  rest.  The  authorities  are  numerous  which  confirm 
this  doctrine,  and  the  cases  are  numerous  and  familiar  in 
which  it  has  been  acted  on ;  the  rule  being  that  the  technical 
meaning  of  technical  expressions  shall  only  bend  to  a  manifest 
intention,  clearly  shown,  of  using  them  in  a  popular  sense.  The 
arguments  of  Lord  Eldon  and  Lord  Bedbsdalb  need  only  be  cited, 
when  deciding  a  case  which  excited  much  interest  in  the  profession, 
that  of  JesHon  v.  Wright  (i),  where  the  decision  of  the  Court  of 
King's  Bench  was  reversed,  and  a  devise  to  A.  for  life,  remainder 
to  the  heirs  of  his  body  in  such  shares  as  he  should  appoint,  and 
for  want  of  such  appointment  to  the  heirs  of  his  body  as  tenants 
in  common,  was  held  to  give  an  estate  tail  to  A. ;  the  contrary 
doctrine  in  Doe  v.  Goff  (2)  being  also  overruled.  Lord  Bedbsdalb 
observed,  that  it  is  not  an  accurate  expression  of  the  rule  to  say, 
''the  general  intent  shall  overrule  the  particular;  but  the  rule," 
said  his  Lordship,  '*  is,  that  technical  words  shall  have  their  legal 
effect,  unless  from  subsequent  words  it  is  very  clear  that  the 
testator  meant  otherwise."  But  the  same  doctrine  had  repeatedly 
been  laid  down  in  the  Courts  below,  and  was  never  more  strongly 
enforced  than  by  Lord  Alvanlby  in  Poole  v.  Poole  (3),  *  where  it  [  *687  ] 
was  in  vain  sought,  by  insufficient  reference  to  other  parts  of  the 
will  as  indicating  intention,  to  make  heirs  of  the  body  words  of 
purchase:  ''words  are  to  be  taken  in  their  ordinary  sense  (meaning 
the  technical  sense,  as  words  of  limitation),  unless  the  testator  has 
demonstrated  an  intention  to  put  a  different  sense  upon  them." 
He  afterwards  says,  "  my  brothers  agree  with  me  in  thinking  that 
this  rale  must  be  rigidly  observed,"  meaning  the  technical  rule. 

Secondly:  another  principle  is  equally  clear:  we  ought  not, 
without  absolute  necessity,  to  let  ourselves  embrace  the  alternative 
of  holding  a  devise  void  for  uncertainty.  Where  it  is  possible  to 
give  a  meaning,  we  should  give  it,  that  the  will  of  the  testator 
may  be  operative ;  and  where  two  or  more  meanings  are  presented 
for  consideration,  we  must  be  well  assured  that  there  is  no  sort 
of  argument  in  favour  of  one  view  rather  than  another,  before 

(1)  21  R.  B.  I  (2  Bligh,  1).  (3)  3  Bos.  &  P.  620. 

(2)  11  East,  668. 
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Winter  we  reject  the  whole.  It  is  trae  the  heir-at-law  shall  only  be 
Pebb'att.  disinherited  by  clear  intention ;  bat  if  there  be  ever  so  little  reason 
in  favour  of  one  construction  of  a  devise  rather  than  any  other,  we 
are  at  least  sure  that  this  is  nearer  the  intention  of  the  testator 
than  that  the  whole  should  be  void,  and  the  heir  let  in.  The  cases 
where  Courts  have  refused  to  give  a  devise  any  effect,  on  the 
ground  of  uncertainty,  are  those  where  it  was  quite  impossible  to 
say  what  was  intended,  or  where  no  intention  at  all  had  been 
expressed,  rather  than  cases  where  several  meanings  were  suggested, 
and  seemed  equally  entitled  to  the  preference.  Thus  in  the  case 
of  a  devise  to  ''one  of  J.  S.'s  daughters,"  he  having  several 
[♦688 ]  daughters  (i),  or  a  devise  to  "  my  son  John "(2),  where  *there  were 
two  of  that  name ;  in  neither  case  was  there  anything  supposed  to 
indicate  which  son  or  daughter  was  intended.  When  Lord  Coke 
puts  the  case  of  a  devise  to  one  for  life,  remainder  to  the  next  heir 
male  of  B.  in  tail,  B.  having  two  daughters,  and  each  of  them  a 
•  son,  and  both  B.  and  the  daughters  being  dead,  he  gives  three 
opinions  (d) :  the  one  that  the  devise  is  void  for  uncertainty,  seems 
plainly  to  be  the  opinion  he  himself  least  leans  to.  And  the 
decision  in  Periman  v.  Pierce  (4)  would  seem  to  show  that  "next 
heir  male  of  B."  would  have  been  held  to  mean  the  son  of  the 
eldest  daughter,  as  next  in  consanguinity  to  B. ;  at  any  rate  the 
devise  in  that  case  seems  much  more  imcertain  than  in  the  present, 
and  yet  the  Court  seized  on  any  circumstance  rather  than  be 
driven  to  regard  the  whole  as  void  ;  for  the  limitation  of  an  estate 
to  two  of  the  four  daughters,  the  second  and  third,  was  the  ground 
relied  on,  beside  the  word  ''  next ;  "  and  this  ground  only  excluded 
those  two  daughters,  and  not  the  fourth.  The  case  of  Counden  v. 
Clarke  (5)  was  that  of  a  devise  to  the  right  heirs  of  the  testator's 
''  name  and  posterity,  part  and  part  alike,"  which  was  plainly  not 
only  uncertain  but  self-repugnant ;  so  a  devise  to  the  best  men  of 
the  White  Towers  (6),  or  to  20  of  the  poorest  of  the  testator's 
kindred,  which  was  Webb's  case  (7).  In  Doe  v.  Joinville{s),  the 
remainder  being  given  by  the  testator,  one  moiety  to  his  wife*  a 
family,  and  the  other  to  his  brother  and  sister's  family  (not 
brother's  and  sister's  family),  the  testator  having  one  brother  with 
children,  one  sister  with  children,  and  a  deceased  sister  who  had 

(1)  Sir  T.  Eaym.  82.  (5)  Hob.  32. 

(2)  5  Ck>.  Bep.  68  b.  (6)  Tear  Book,  49  Edw.  III. 

(3)  Co.  Litt  25  b.  (7)  BoU.  Ab.  609. 

(4)  Fahaer,  11,  303.  (8)  6  B.  E.  685  (3  East,  172). 
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left  a  family ;  and  there  being  no  ^means  afforded  by  the  will  of      Wintbb 

ascertaining  which  sister  was  meant,  or  what  relations  of  his  wife,     perbatt. 

or  whether  it  was  the  brother  or  his  family  who  were  to  share  with      [  *689  ] 

one  or  more  of  the  sisters*  families,  the  Goart,  of  necessity,  held  this 

void  for  uncertainty ;  but  even  in  that  case  (and  it  shows  how  slow 

the  most  celebrated,  and  justly  celebrated,  Judges  are  to  come  to 

that  conclusion,  even  in  such  a  case  as  that),  even  in  that  case  Lord 

Kenton,  before  whom  it  was  argued,  though  the  decision  was  after 

his  death,  had  been  so  unwilling  to  adopt  this  conclusion,  that,  in 

order  to  escape  from  it,  he  had  propounded  a  theory,  in  which  the 

other  Judges  did  not  concur. 

On  this  head  it  may  further  be  observed,  that  the  difficulty  of 
arriving  at  a  conclusion,  even  the  grave  doubt  which  may  hang 
round  it,  certainly  the  diversity  and  the  conflict  of  opinions  respecting 
it,  and  the  circumstance  of  different  persons  having  attached 
different  meanings  to  the  same  words,  form  no  ground  whatever 
of  holding  a  devise  void  for  uncertainty.  The  difficulty  must  be  so 
great  that  it  amounts  to  an  impossibility,  the  doubt  so  grave  that 
there  is  not  even  an  inclination  of  the  scales  one  way,  before  we 
are  entitled  to  adopt  the  conclusion.  Nor  have  we  any  right  to 
regard  the  discrepancy  of  opinions  as  any  evidence  of  the  uncer- 
tainty, while  there  remains  any  reasonable  ground  of  preferring 
one  solution  to  all  the  rest.  The  books  are  full  of  cases  where 
every  shift,  if  I  may  so  speak,  has  been  resorted  to,  rather  than  hold 
the  gift  void  for  uncertainty ;  and  on  any  one  of  the  grounds  which 
have  been  held  sufficient  to  show  uncertainty  in  the  few  cases,  and 
they  are  very  few,  where  this  has  been  allowed  to  defeat  a  devise,  it 
does  not  appear  possible  to  defeat  the  devise  now  under  consideration. 

Lastly,  it  seems  not  at  all  inconsistent  with  principle,  that  in  order  [  690  ] 
to  put  a  construction  upon  words  we  should  take  some  of  them  in 
a  technical  and  others  in  a  popular  sense;  and  even  the  same 
words  in  a  popular  sense  to  a  certain  extent,  and  a  technical  for  the 
residue ;  that  is,  only  to  take  them  so  far  out  of  their  technical 
sense  as  we  are  compelled  by  the  circumstances  and  the  context. 
This  principle,  of  getting  as  near  the  technical  sense  as  we  can, 
is  strongly  illustrated  by  what  Littleton  (i)  says  of  performance 
cy  preg  of  conditions  which  are  to  do  some  act  known  in  the  law, 
as  to  reinfeoff  the  feoffor  and  his  wife,  habendum  to  them  and  the 
heirs  of  their  bodies,  remainder  to  the  right  heirs  of  the  feoffor ; 
and  the  husband  dies.    Here  the  feoffment  must  be  made  as  near 

(1)  Sect  352. 
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Winter  to  the  technical  import  of  those  words  as  may  be.  Therefore  a  life 
Pkrbatt.  estate  without  impeachment  of  waste  mast  be  given  to  the  wife, 
with  remainder  to  the  heirs  of  the  body  of  the  hnsband  by  her, 
remainder  to  his  right  heir  ;  which  is  not  giving  her  an  estate  tail, 
as  she  would  have  had  if  her  husband  had  been  alive,  but  as  near 
it  as  possible. 

We  are  now  to  apply  these  principles,  everything  of  course 
depending  upon  the  particular  words  and  circumstances  of  each 
case ;  and  the  two  questions  which  must  be  disposed  of  are,  first, 
whether  the  words  ''  male  heir  '*  are  used  in  a  strict  and  technical 
or  a  popular  sense  ?    And,  secondly,  on  what  event  and  to  whom  the 
words  "  first  male  heir  of  Richard  Chilcott's  branch  of  the  family  *' 
give  the  remainder ;  when  that  remainder  vests,  and  in  what  person  ? 
First :  That  **  heir  "  may  in  peculiar  circumstances  mean  "  heir 
[♦691]      apparent,"  or  even  "heir  presumptive,"  cannot  *be  denied;  but 
according  to  the  principles  already  stated,  the  proof  of  this  is  ajx>n 
those  who  would  divert  or  pervert  the  words  from  their  known  legal 
acceptation,  and  assume  a  testator  to  have  treated  as  an  heir  one 
who,  his  ancestor  being  still  in  esse,  could  not,  in  any  legal  pro- 
priety of  speech,  be  said  to  have  become  an  heir;    the  maxim 
"  nemo  est  ha^res  tnrentis  "  being  the  known  general  rule.     Some- 
times, no  doubt,  the  expression  is  so  used  as  to  take  it  clearly  out 
of  the  rule :  thus  ''  heir  apparent  "  at  once  shows  what  is  meant.    So 
the  Statute  of  Treasons  (25  Edw.  III.)  mentions  the  King's  "  son 
and  heir  "  as  contra-distinguished  from  the  King  himself.    But  so 
too  the  context  may  show  in  a  devise  that  the  person  intended  to 
ake  is  not  very  heir,  but  he  who  would  be  heir  on  the  death  of 
his  ancestor,  and  that  "  heir  "  is  a  word  of  designation  or  descrip- 
tion ;  as,  for  example,  when  he  is  plainly  intended  to  take  during 
the  ancestor's  life  :  thus,  though  a  devise  to  A.  for  life,  remainder 
to  the  right  heir  of  B.,  is  contingent  during  the  life  of  B.,  and 
defeated  by  B.  not  dying  during  the  subsistence  of  the  particular 
estate,  yet  if  it  were  to  A.  for  life,  remainder  to  the  heirs  of  the 
body  of  B.  so  long  as  B.  shall  live,  an  estate  pmir  autre  vie  being 
given,  and  the  ancestor  being  cestui  que  vie,  the  rule  of  law  would 
plainly  be  excluded.     But  we  may  safely  assert,  that  whenever  the 
popular  sense  of  descendant  has  been  given  to  the  word  **  heir,** 
this  has   been   done  on  a   manifest  indication  of  the  testator's 
meaning,  or  what  Hobart  (in  Coundrn  v.  Clarke)  calls  **  demon- 
stration plain  "  (1),  in  a  note  mentioned  with  approval  by  Lord 

(1)  Hob.  32. 
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Giief  Justice  Bbidomak,  in  CoUingwood  v.  Pace  (i) ;  an  indication      WnrrxR 
which  made  it  almost  as  'impossible  to  ase  the  words  in  their     pbebatt. 
technical  sense  as  if  the  testator  had  himself  declared  that  he  used       L  *692  ] 
them  in  the  popular  sense. 

Thus  in  Burchett  v.  Durdant  (2),  the  question  arose  whether  a 
devise  to  the  heirs  of  the  body  of  A.  now  living  was  a  vested  or 
a  contingent  remainder ;  and  it  was  held  to  be  vested,  because  the 
words  "now  living"  were  clearly  referred,  not  to  A.,  but  to  the 
heirs  of  the  body ;  and  it  was  also,  from  the  other  parts  of  the  will, 
clear  that  the  testator  knew  of  A.  being  in  esse  also.  Therefore  it 
was  held  that  this  gave  the  remainder  to  the  heirs  during  his  life, 
as  much  as  if  the  devise  had  been  to  the  heir  apparent  of  A.  in 
terms.  Nevertheless  it  was  not  without  great  struggle  and  conflict 
of  opinion  that  this  decision  was  come  to;  for  in  James  v.  Richnrd- 
son  (3),  on  the  same  devise,  the  Court  of  King's  Bench  having  held 
that  the  remainder  vested,  the  Exchequer  Chamber  reversed  their 
decision  with  only  one  dissenlient  voice ;  and  one  Judge  in  the 
Court  of  King's  Bench  also  had  held  the  remainder  contingent. 
The  judgment  of  the  Exchequer  Chamber  was  indeed  reversed  in 
the  House  of  Lords.  It  was  in  deference  to  this  decision  of  the 
Lords  that  Burchett  v.  Durdant  was  decided  ;  and  even  then  Lord 
Chief  Baron  Atkyns  and  Mr.  Justice  Powell  retained  their  opinion 
that  the  remainder  was  contingent. 

So  in  Darbison  v.  Beaumont  (4),  a  remainder  being  devised  to  the 
heirs  male  of  the  body  of  Elizabeth  Long  lawfully  begotten,  and 
there  being  a  legacy  given  to  Elizabeth  Long,  and  notice  taken 
that  she  had  three  sons,  and  the  heir-at-law  being  clearly  'excluded  [  *693  ] 
by  an  annuity  given  to  him,  the  House  of  Lords  again  held,  against 
the  opinion  of  the  Chief  Justice  and  the  Chief  Baron  and  other 
Judges,  that  the  heir  apparent  took  ;  but  this  was  so  held  upon  the 
intention  appearing  from  the  reference  made  to  the  sons  of  Elizabeth 
Long  and  to  herself  at  the  same  time,  as  well  as  upon  the  exclusion 
of  the  heir-at-law. 

In  like  manner  the  case  of  Ooodtitle  v.  White  (6),  though  it  goes 
further  than  any  other  case,  yet  was  rested  upon  the  plain  indica- 
tion of  intention.  The  testator  gave  annuities  to  three  of  his 
daughters  for  their  several  lives,  and  he  then  gave  an  annuity  to 
his  daughter  Margaret  and  his  son  Richard  Brooking  for  his  own 

(1)  Bridgman'a    Beport,    edit,    by         (3)  1  Vent.  33. 
BanniBter,  413.  (4)  1  P.  Wm&  229. 

(2)  2  Vent,  3U.  (5)  2  W.  Bl  1010, 
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WiKTKB  and  their  joint  lives.  Mr.  Justice  Blackstonb  considered  this 
prrbatt.  change  in  the  tenure  of  the  annuity  from  that  of  the  annuities 
to  the  other  daughters  as  a  plain  indication  that  the  testator 
contemplated  Margaret  surviving  Bichard  Brooking,  and  that 
therefore  "  heir  "  must  be  read  "  issue,"  in  order  to  let  her  son 
take  during  her  life.  The  devise  was  to  Bichard  Brooking  and 
the  heirs  of  Margaret,  habendum  to  the  heirs  male  of  Bichard 
lawfully  begotten,  and  heirs  of  Margaret  jointly  and  equally ;  and 
for  want  of  heirs  male  of  Bichard  Brooking  at  his  decease,  then 
to  the  heirs  and  assigns  of  Margaret  lawfully  begotten  of  her  body. 
It  cannot  therefore  be  said,  that  any  new  law  was  introduced  by 
this  case;  and  indeed  the  Chief  Justice  founds  himself  upon 
the  former  cases,  in  holding  that  Margaret's  heir  apparent  was 
indicated  to  be  intended  by  the  testator. 

It  must,  however,  be  admitted  that  in  both  the  latter  cases 
Darbison  v.  Beaumont,  and  Goodright  v.  White,  feebler  indications 
[  *694  ]  of  intention  were  allowed  to  ^satisfy  the  Court  than  had  been  held 
requisite  in  other  instances ;  and,  as  regards  this  diversity,  those  two 
cases  are  less  reconcilable  with  the  general  current  of  decision  than 
might  have  been  wished.  Nevertheless,  in  all  of  them  the  Courts 
have  professed  to  require  a  plain  and  undeniable  intention  before 
they  can  bend  the  words  from  their  technical  import. 

That  nothing  but  such  plain  indication  can  suffice  to  give  this 
sense  to  the  words,  we  have  not  only  the  authority  of  Hobart 
and  Chief  Justice  Bridoman,  which  I  have  already  cited,  but  the 
decision  in  Challenor  v.  Bowyer{i).  a  case  always  regarded  as  of 
great  weight,  and  never  professed  to  be  at  all  broken  in  upon  by 
the  subsequent  decisions.  It  was  an  assize  of  novel  disseisin,  in 
which  the  tenant  claimed  as  heir-at-law,  and  the  demandant  under 
a  devise  to  the  younger  of  two  sons  in  tail,  remainder  to  the  heirs 
of  the  body  of  the  elder,  and  if  he  die  without  such  issue  then  to 
two  daughters  in  fee.  The  younger  son  died  leaving  the  elder 
living;  his  son  was  tenant,  and  he  contended  that  though  by 
grant  he  could  not  take,  living  his  father,  yet  by  devise  he  might, 
in  order  to  favour  the  intention  of  the  testator.  But  the  Court 
appears,  strongly  and  unanimously,  to  have  reprobated  this  dis- 
tinction ;  it  held  that  clearly  the  tenant  could  not  so  take ;  where- 
upon he  offered  evidence  to  show,  by  parol  declarations  of  the  testator, 
that  he  never  meant  his  daughters  to  take  as  long  as  his  eldest 
son  had  issue.     But  the  Court,  says  the  report,  '*  utterly  rejected 

(1)  2  Leon.  70. 
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this  evidence/'  and  gave  judgment  for  the  demandant  upon  the      Winter 
Btrict  legal  meaning  of  the  devise,  holding  to  the  maxim  **  nemo     pbrbat;. 
fst  hares  i^irentia.''     So  in  Davis  v.  Speed  (i),  where   the  whole 
^question  turned  on  the  want  of  a  particular  estate  to  support       [  *695  ] 
a  contingent  use,  the  first  gift  being  to  the  heirs  of  William  Horn 
begotten  or  to  be  begotten  upon  Ann  his  wife,  it  was  held,  that 
neither  in  a  deed  nor  in  a  will  could  any  such  estate  be  raised  by 
implication  as  was  here  wanted  to  support  the  remainder;  and 
the  decision  was  affirmed  in  the  House  of  Lords. 

But  to  show  an  intention  of  the  testator  in  the  present  case, 
there  is  absolutely  nothing  except  a  suggestion  of  consequences 
which  may  or  may  not  ever  have  occurred  to  himself.  The  learned 
Judges,  six  in  number,  who  held  that  he  used  the  words  in  their 
popular  sense,  as  meaning  heir  apparent,  do  not  by  any  means 
ground  this  opinion  upon  the  same  circumstances.  The  Lord 
Chief  Justice  gives  as  his  reason  what  would  be  quite  sufficient, 
and  would  bring  the  case  within  the  authorities  of  James  v. 
Richardson  and  Bnrchett .  v.  Durdant,  if  it  existed  in  the  facts. 
His  Lordship,  both  in  the  former  and  the  more  recent  argument, 
but  more  peculiarly  in  the  former  (and  to  his  reasons  on  that 
former  occasion  (2)  he  expressly  refers  upon  this  point  in  his  latter 
argument  (3),)  mainly  relies  upon  the  supposed  circumstance  of  the 
will  showing  ''  that  the  testator  contemplated  the  possibility  of  the 
mother  being  alive  when  her  son  took  as  heir  of  the  uncle.**  This, 
his  Lordship  says,  brings  the  case  within  the  principle  established 
in  Darbison  v.  Beaumont  and  the  other  cases.  Now  I  have  in  vain 
endeavoured  to  find  any  proof  that  the  testator  had  any  such  fact 
in  his  contemplation  as  the  mother  surviving  the  son  who  should 
take.  His  Lordship  can  only  show  this  by  referring  to  the  obliga- 
tion imposed  on  the  heir  of  paying  1001.  to  the  *daughters  of  [  •696  ] 
Richard  Chilcott.  But  it  is  only  said  that  he  shall  *' yield  and 
pay  to  such  of  the  daughters  of  Biohard  Chilcott,  which  shall  be 
then  living,  the  sum  of  1002,  each,  at  the  time  of  the  taking 
possession  of  the  aforesaid  estates."  Now,  how  does  this  show 
that  the  heir's  mother  was  to  be  one  of  these  daughters?  It 
plainly  requires  him  to  pay  each  of  the  surviving  daughters.  But 
his  mother  might  be  dead  before  he  could  take,  and  yet  the 
direction  would  apply,  and  he  would  comply  with  it  by  paying  such 
as  survived  his  mother, 

(1)  4  Mod.  153.  (3)  Supray  p.  107. 

(2)  10  hing,  234, 
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WiNTBB  It  is  admitted  on  all  hands  that  a  devise  to  A.  for  life,  remainder 

PBfiRATT.  to  the  right  heir  of  B.,  cannot  vest  unless  B.  predeceases  A.  But 
a  devise  to  A.  for  life,  remainder  to  the  right  heir  of  B.,  now  living, 
vests  the  remainder  in  B/s  heir  apparent  or  presumptive.  So  a 
devise  to  A.  for  life,  remainder  to  the  right  heir  of  B.,  he  paying 
to  B.  an  annuity  upon  coming  into  possession,  would  clearly  vest 
the  remainder  in  B.'s  heir  apparent.  But  the  present  is  nothing 
like  that  case.  It  is  a  remainder  to  the  heir  of  B.,  he  paying  so 
much  to  his  surviving  aunts  on  taking  possession ;  or  remainder 
to  the  heir  of  one  of  five  sisters,  he  paying  such  of  the  others  as 
may  be  alive  when  he  takes  possession ;  that  is,  he  paying  such  of 
his  aunts  as  may  survive  his  mother.  The  person  intended  being 
unknown,  and  the  question  being  whether  that  person  can  be  one 
whose  mother  is  living,  we  clearly  are  not  entitled  to  assume  that 
the  testator  conceived  the  person's  mother,  whoever  he  might  be, 
to  survive  the  party  in  possession,  because  this  is  assuming  one 
of  several  possible  things,  and  assuming  it  for  the  purpose  of 
ascertaining  who  the  person  intended  is,  which  is  the  thing  in 
dispute.  Consequently  it  is  assuming  the  matter  in  question,  or, 
[  *697  ]  what  is  the  same  *thing,  assuming  gratuitously  that  which  decides 
the  question. 

The  test  by  which  to  try  the  argument  is  this:   Suppose  the 
testator  had   intended   to  designate  the  very  line  and  the  very 
individual   upon   whom   the   strict    technical    construction,   as  I 
conceive,  makes  the  gift  fall.     Nay,  suppose  he  had  said  in  terms, 
''  let  whichever  daughter  first  dies  leaving  a  male  heir  be  the  stirps 
of  the  line  in  which  this  remainder  shall  descend,"  might  he  not 
still  have  added  the  obligation  on  that  male  heir  to  pay  lOOL  to 
each  surviving  daughter  upon  the  estate  vesting  in  possession? 
Unquestionably  he  might  have  done  so,  and  in  the  very  words 
which  he  has  used.     Therefore  those  words  of  undisputed  meaning 
do  not  at  all  indicate  an  intention  inconsistent  with  the  technical 
construction  of  the  words  of  which  the  sense  is  disputed.     But  the 
same  test  applied  to  the  other  constructions,  which  have  been  set 
aside  upon  the  inference  drawn  from  the  gift  of  100/.,  will  be  found 
conclusive  as  to  those  other  constructions.    For  example,  had  he 
intended  all  the  daughters  or  their  descendants  to  make  up  one 
heir,  and  that  the  remainder  should  fall  upon  the  one  male  heir  of 
Bichard  Chilcott  through  the  coparceners,  the  direction  that  this 
male  heir  should  pay  100/.  to  the  surviving  daughters  would  have 
been  absurd,  as  they  must  by  the  supposition  have  been  all  dead. 
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I  ought  to  add,  that  two  of  the  learned  Judges,  Mr.  Justice  Winter 
Taunton  and  Mr.  Justice  Bosanquet,  in  a  single  sentence  each,  in  pbbratt. 
passing,  and  among  many  other  reasons,  advert  to  that  yiew  of  the 
ease,  as  it  seems  to  me,  from  an  oversight  on  the  part  of  those 
learned  Judges  (i) ;  but  they  do  not  rely  upon  it.  It  *is  not  the  [  •ess  ] 
ground  of  their  argument ;  it  is  only  one  of  several  circumstances 
to  which  each  of  those  two  learned  Judges  adverts  as  forming  all 
together  the  ground  of  their  argument;  but  the  Chief  Justice 
mainly  relies  upon  it.  The  ground  upon  which  mainly  four  of  the 
other  learned  Judges  reject  the  technical  sense  elists  in  the  case, 
but  it  does  not  appear  to  me  sufficient  to  support  their  conclusion ; 
and  the  fifth,  Mr.  Justice  Williams,  in  his  very  able  argument, 
does  not  specify  the  particular  reasons  which  have  led  him  to  the 
same  conclusion,  but  merely  gives  his  opinion  upon  the  particular 
case,  after  laying  down  the  principles  with  great  clearness  and  in  a 
manner  not  to  be  questioned.  The  other  four  learned  Judges,  Mr. 
Justice  Taunton,  Mr.  Justice  Bosanquet,  and  Mr.  Justice  Patteson, 
and  Mr.  Baron  Bayley  (subject  to  the  observation  I  have  made 
respecting  the  first  two  of  those  learned  Judges),  in  their  learned 
and  luminous  judgments,  rest  their  preference  of  the  popular  to 
the  technical  sense  mainly  upon  the  consideration,  that  if  the  strict 
legal  sense  is  adopted  the  whole  devise  may  fail,  including  the  gift 
to  the  daughters,  because  it  was  possible  that  the  whole  five 
daughters  of  Bichard  Chilcott  might  survive  the  determination  of 
the  prior  life  estates  given  to  his  widow  and  her  sisters. 

This  possibility  was  not  a  very  proximate  one ;  it  was  more 
likely  that  some  one  of  the  five  should  pre-decease.  Three  of 
them  died  before  the  life  estates  determined,  and  each  left  a  male 
heir  at  her  decease.  But  it  certainly  might  have  been  otherwise, 
and  all  might  have  survived  the  widow  and  her  two  sisters ;  and 
in  that  case,  no  doubt,  the  heir-at-law  must  have  taken,  because 
there  would  have  been  no  heir  male  of  three  living  daughters  to 
take  under  the  devise,  construed,  *as  we  have  construed  it,  by  the  [  *^d9  ] 
strict  rules  of  law,  and  the  contingent  use  would  have  been 
destroyed.  But  the  same  thing  might  have  happened  and  the 
same  failure  of  the  devise,  upon  the  other  construction,  if  the  sons 
had  died  leaving  only  daughters,  or  heirs  female  of  the  five  sisters 
at  the  determination  of  the  life  estates.  Such  things  are  always 
possible,  and  in  hardly  any  instance  does  the  frame  of  a  will 
provide  against  the  possibility  of  their  happening.    The  existence 

(1)  Supra^  pp.  68,  69,  74. 
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Winter  of  such  a  risk  is  never  to  be  taken  as  a  proof  of  a  testator's  mean- 
Pbrbatt.  ing,  as  a  *'  demonstration  plain  "  that  he  uses  known  legal  phrases 
in  an  unusual  and  untechnical  sense,  unless  the  risk  is  imminent, 
and  the  event  one  which  he  must  be  presumed  to  have  been  aware 
of, — to  have  had  before  his  eyes  and  meant  to  avoid,  and  yet  to 
have  taken  no  precautions  to  avoid  except  the  use  of  the  words  in 
question. 

If  we  can  be  sure  that  he  foresaw  the  event,  that  he  was  minded 
it  should  not  happen,  and  that  he  used  the  words  notwithstanding, 
then  an  inference  certainly  arises  that  he  used  them  in  such  a 
sense  as  precluded  the  danger.  But  if  it  be  only  a  possibility 
which  we  can  speculate  upon  and  imagine,  while  he  may  very 
possibly  never  have  thought  of  it,  no  inference  can  arise  which  it 
would  be  safe  to  rely  upon  in  construing  his  words.  It  constantly 
happens  that  cases  occur  never  contemplated,  and  nothing  can  be 
more  common  than  to  see  the  legal  construction  of  a  devise  defeat 
what  must  have  been  the  intention  of  the  testator.  It  appears, 
therefore,  impossible  to  depart  from  the  known  and  fixed  rule  of 
law  in  this  case  upon  any  of  the  grounds  suggested,  and  we  are 
[  *70o  ]  then  left  to  inquire,  within  the  scope  of  that  rule,  *who  the  first 
male  heir  of  Eichard  Chilcott's  branch  shall  be  ? — that  is,  which  of 
the  heirs  male  of  the  daughters,  taking  on  the  decease  of  their 
ancestors,  became  entitled  in  July,  1820,  when  the  life  estates  given 
by  the  will  were  determined. 

This  brings  us  to  the  second  and  the  only  remaining  point  in  the 
case.  Taking  into  consideration  what  was  before  shown  respecting 
the  meaning  to  be  fixed  upon  the  words  *'  branch  of  Richard 
Chilcott's  family,'*  and  keeping  in  mind  that  the  testator  had 
disposed  of  the  other  and  elder  branch  by  giving  an  estate  to  the 
male  heir  of  John  Chilcott,  and  for  want  of  such  male  heir  then 
over  to  Bichard  Chilcott's  branch,  it  appears  that,  upon  the 
supposition  shown  to  be  necessary,  of  "heir"  meaning  heir  in  the 
legal  sense,  the  remainder  over  is  devised  to  the  person  in  Bichard 
Chilcott's  branch  who  first  shall  answer  the  description  by  becoming 
a  male  heir.  There  were  five  daughters  living,  to  the  testator's 
knowledge,  of  whom  four  had  sons ;  but  the  eldest  having  only 
daughters,  and  it  being  possible  a  male  might  be  born  to  her, 
though  this  was  in  all  likelihood  out  of  the  testator's  contempla- 
tion, as  she  had  attained  the  age  of  forty-seven  or  forty-eight,  bat 
it  being  certainly  possible  that  her  daughters  might  have  sons,  as 
actually  did  happen  before  the  determination  of  the  life  estates,  he 
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directs  that  whoever,  from  any  of  the  five  daughters,  first  answers      Wimtbb 

the  description  of  heir  male,  shall  be  entitled  as  what  he  calls  ''  the     pbbratt. 

heir  male  of  Bichard  Chilcott's  branch."     The  words  plainly  bear 

this  construction ;  they  indeed  seem  not  to  bear  any  other  without 

doing  violence  to  their  obvious  meaning;   and  when  we  find  a 

sense  in  which  they  can  consistently  with  the  rest  of  the  will  be 

*taken,  and  that  sense  is  not  only  contrary  to  no  rule  of  the  law,      [  *70i  J 

but  more  accords  with  its  known  rules  and  principles  than  any 

other  sense  which  can  be  put  upon  them,   surely  we  are  not 

authorized  to  reject  it. 

This  construction,  indeed  the  construction  put  upon  ''  male  heir  " 
of  itself,  excludes  the  lines  of  three  of  the  daughters ;  and  this 
construction  excludes  a  fourth.  The  issue  of  Agnes,  who  was  still 
living  when  the  ejectments  were  brought,  are  of  course  excluded. 
The  Winters  are  also  excluded,  because  Joan  their  mother  survived 
the  last  tenant  for  life,  Elinor  White,  by  some  months.  Joseph 
Parsons  answered  the  description  of  a  male  heir  at  Elinor  White's 
death,  because  his  mother  Sarah  died  in  1818 ;  but  he  cannot  be 
considered  as  coming  under  the  description  of  first  male  heir  on 
any  construction  that  can  be  imposed  upon  the  phrase,  for  he 
neither  was  the  male  heir  of  the  eldest  daughter,  nor  the  person 
who  first,  by  the  death  of  his  mother,  came  within  the  description 
of  heir.  The  construction  excludes,  lastly,  the  Perratts,  because 
Betty  Perratt,  daughter  of  Bichard  Ghilcott's  eldest  daughter  Mary 
Bishop,  was  living  when  the  ejectments  were  brought,  and  con- 
sequently the  defendant,  M.  Perratt,  did  not  come  within  the 
description  of  heir.  Thus  the  line  of  Betty  Yiney  remains  to  take. 
She  died  in  1804,  leaving  a  son  Thomas ;  consequently  that  son 
was  then  male  heir,  and  he  was  the  first  of  Bichard  Ghilcott's 
family,  the  first  of  that  branch  of  the  Ghilcott  family,  who  became 
male  heir.  He  devised  to  his  wife  Catherine,  one  of  the  lessors 
of  the  plaintiff  in  the  second  ejectment ;  and  some  question  having 
been  made  whether  the  words  give  a  remainder  in  fee  or  in  tail,  it 
is  necessary  to  dispose  of  this  in  order  to  remove  *any  doubt  as  to  [  *702  ] 
the  validity  of  the  devise  under  which  she  claims  ;  but  I  own  I  can 
see  no  doubt  whatever  on  this  part  of  the  case,  nor  indeed  do  I 
find  any  expressed  by  the  learned  Judges.  It  is  not  denied  that 
an  estate  may  be  given  to  A.  for  life,  and  the  heirs  of  the  body  of 
his  ancestor  B.,  so  as  to  execute  an  estate  tail  in  whatever  person 
comes  within  that  description  by  being  heir  of  B. ;  and  consequently 
that  if  A.  himself  comes  within  it,  the  estate  tail  shall  be  executed 
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Wiin-KB  in  him ;  as  if  the  gift  be  to  the  first  son  of  B.  and  the  heirs  of  his 
Perbatt.  body ;  and  such  was  the  principle  in  Mandeville's  case,  stated  in 
Coke  Littleton  (i),  and  in  Southcote  v.  Stow  ell  (2).  But  in  all  such 
instances  there  are  apt  words  expressly  to  create  an  estate  tail  by 
plain  limitation ;  and  to  raise  an  estate  tail  from  such  words  as 
"  first  heir,"  and  still  more  from  "  the  first  heir,"  is  quite  impos- 
sible. It  is  clear,  then,  that  the  person,  whoever  he  may  be,  taking 
under  this  devise  takes  an  estate  in  fee,  and  therefore  Thomas  Yiney 
could  well  devise  to  his  wife  Catherine. 

The  remainder  having  once  vested  in  the  son  of  the  fourth 
daughter,  it  cannot  devest  by  any  subsequent  event.  This  is  not 
one  of  the  cases  in  which  a  remainder  may  open  to  let  in  interests 
accruing  since  the  vester ;  as,  where  a  contingent  limitation  is  to 
the  use  of  several,  incapable  of  taking  at  one  and  the  same  time, 
it  will  vest  in  the  first  who  becomes  capable,  and  then  open  so  as 
to  let  in  the  others  for  their  proportions.  But  here  the  remainder 
being  contingent  till  the  death  of  Betty  Viney,  it  vested  upon  her 
'  death  in  her  son,  who  took  as  a  purchaser ;  and  the  rule  is,  as  was 
laid  down  in  Southcote  v.  StoweU,  "  that  a  remainder  being  once 
[  *703  ]  well  vested  *in  a  purchaser,  the  estate  shall  afterwards  run  in 
course  of  descent." 

That  the  construction  put  upon  this  devise  is  free  from  all  doubt, 
nay,  that  there  may  not  be  considerable  objections  urged  against  it, 
can  in  no  wise  be  affirmed.  The  case  is  confessedly  one  of  extra- 
ordinary difficulty ;  but  the  meaning  given  to  the  words  appears  to 
come  within  the  principles  already  stated,  and  to  be  less  exposed 
to  grave  objections  than  any  of  the  other  constructions  which  have 
been  proposed. 

Thus,  if  it  be  said  that,  after  all,  the  son  of  the  fourth  daughter 
is  not  so  much  first  heir  of  the  branch  as  the  son  of  the  eldest ; 
the  answer  is,  first,  that  the  latter  is  not  heir  unless  we  violate  a 
known  rule  of  law ;  and,  secondly,  that  neither  is  the  heir  of  the 
branch,  for  no  one  can  answer  that  description  except  an  heir  made 
up  of  all  the  coparceners. 

Again,  if  it  be  said  that  neither,  therefore,  is  the  son  of  the 
fourth  daughter  such  heir ;  the  answer  is,  that  such  heir,  strictly 
so  called,  being  plainly  excluded  by  the  words  of  the  devise,  we 
come  as  near  the  strict  legal  sense  as  the  will  allows,  by  taking 
one  who  is  both  an  heir,  and,  in  a  plain  sense,  the  first  heir,  though 
he  be  not  that  one  heir  which  all  the  coparceners  together  make  up. 

(1)  Co.  Litt.  20  b,  26  b.  (2)  1  Mod.  226. 
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Again,  if  it  be  said  that  the  son  of  the  younger  daughter  only  is      Winteb 
the  male  heir  of  the  branch,  meaning  by  that  the  male  heir  in  the     pkreatt. 
branch  at  the  time  of  his  mother*s  death,  and  that  afterwards,  an 
elder  sister  dying,  her  son  would  have  better  answered  the  descrip- 
tion ;  the  answer  is,  that  there  is  no  good  ground  for  holding  the 
son  of  the  elder  preferable  to  the  son  of  the  younger  daughter  as 
male  heir  of  the  branch,  because  the  law  regards  the  daughters 
equally ;  *and  the  remainder  being  once  vested  in  the  heir  male  by       [  *704  ] 
the  fourth  daughter,  it  cannot  be  devested  by  any  subsequent  event. 

Further,  if  it  be  said  that  the  testator  more  probably  intended 
the  male  heir  of  the  eldest  daughter  to  take ;  the  answer  is,  first, 
that  this  opens  the  whole  question  upon  the  legal  import  of  the 
words  he  has  used;  but  next,  that  if  we  are  to  go  in  quest  of 
probable  intention,  we  see  he  most  probably  intended  a  male  heir 
(or  rather,  if  his  attention  had  been  called  to  it,  would  have 
intended  a  male  heir)  of  none  of  the  five  daughters  of  Bichard 
Chilcott  to  take,  but  rather  a  male  heir  of  John  Ghilcott,  the  elder 
branch ;  and  yet  he  is  held  clearly,  on  all  hands,  to  have  used 
words  which  preclude  any  such  effect  being  given  to  his  most 
probable  intention.  And,  lastly,  it  is  certain  that  he  might  have 
distinguished  the  eldest  daughter  and  her  issue,  had  such  been  his 
clear  intention ;  but  he  did  not. 

In  construing  the  words  ''  the  first  male  heir,'*  &c.  I  have 
proceeded  upon  the  ground  of  ''  male  heir  "  being  taken  as  near 
the  technical  sense  as  is  possible,  consistent  with  the  words  of  the 
wilL  If,  instead  of  this  sense,  we  take  the  term  to  mean  descendant 
or  heir  apparent,  much  greater  doubt  arises  as  to  the  person  intended 
by  "the  first;  '*  so  much  doubt  that  I  should  in  this  case  even  lean 
more  towards  the  opinion  of  those  who  hold  the  meaning  to  be 
uncertain.  But  this  consequence  of  giving  a  popular  sense  to  the 
word  ''heir,**  the  consequence . that  we  should  be  driven  to  hold 
the  devise  void  for  uncertainty,  only  adds  new  force  to  the  reasons 
in  favour  of  abiding  by  its  legal  acceptation.  ''Nor  is  it  easy,  in 
construing  the  devise  over,  to  leave  out  of  our  consideration  the 
*  reasons  given  by  Mr.  Justice  Holboyd,  in  his  most  able  and  learned  [  *706  ] 
argument  (i),  for  holding  that  the  testator  used  the  language  in  the 
first  gift,  that  to  John  Chilcott,  in  nearly  the  same  sense  (or  at  least 
that  he  must  be  taken  to  have  used  it  in  the  same  sense)  which  we 
are  affixing  to  the  terms  employed  in  the  devise  over  to  Bichard 
Chilcott's  family. 

(1)  5  B.  &  C.  68. 
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WiNTEE  If  your  Lordships  shall,  as  I  humbly  venture  to  recommend, 

Pbbratt.  adopt  this  construction,  and  agree  with  the  Court  of  King's  Bench, 
you  will  differ  from  the  two  learned  Judges  who  consider  that  the 
grandson  of  the  eldest  daughter  should  take  as  nearest  in  blood  (but 
there  is  no  indication  to  whom  nearest);  from  the  two  learned  Judges 
who  hold  that  the  second  daughter's  son  should  take  as  first  in  order 
of  birth ;  and  from  the  other  two  who  hold  the  whole  devise  void  for 
uncertainty.  You  will  agree  with  the  five  learned  Judges  who^ 
rejecting  the  popular  sense  of  the  words,  construe  them  technically, 
and  give  the  remainder  to  the  first  person  who  answers,  or  comes  as 
near  as  may  be  to  answering,  the  legal  description  of  the  will. 

In  any  case  not  before  you  for  review,  which  should  have  had  the 
authority  of  such  names  as  are  to  be  found  supporting  any  one  of 
the  doctrines  mooted  in  this  argument,  that  authority  would  have 
been  high  and  commanding.  Where  we  are  called  upon  to  deter- 
mine whether  or  not  those  most  learned  and  able  persons  have  in 
the  Courts  below  arrived  at  a  right  conclusion  on  a  question  con- 
fessedly difficult,  we  are  not  at  liberty  to  acknowledge  the  sway  of 
[  •706  ]  their  authority ;  yet  it  may  be  some  satisfaction  to  your  ♦Lordships, 
when  driven  to  the  necessity  of  choosing  between  their  conflicting 
opinions,  that  you  have  taken  the  same  view  with  such  men  as 
HoLROYD  and  Littledale,  among  the  greatest  lights  that  have  ever 
shone  in  our  profession. 

Lord  Cottekham  : 

The  judgment  under  consideration  is  in  favour  of  the  title  of 
Thomas  Yiney,  the  son  of  the  fourth  daughter  of  Bichard  Chilcott, 
the  testator's  uncle.  The  first  question  is,  whether  this  judgment 
shall  be  reversed  ?  Till  this  is  determined,  it  would  be  useless  to 
consider  which  of  the  other  male  descendants  of  the  daughters  of 
Bichard  Chilcott  ought  to  be  preferred  as  best  answering  the 
description  of  ''first  male  heir  of  the  branch  of  my  uncle  Bichard 
Chilcott's  family." 

Thomas  Viney,  if  the  ground  upon  which  he  has  been  preferred 
by  the  Court  of  King's  Bench  cannot  be  maintained,  could  not, 
upon  any  other,  sustain  any  competition  with  the  male  descendants 
of  the  elder  sisters,  Mary  or  Joan,  for  he  was  neither  first  in  birth 
nor  proximus  gradu,  but  he  was  the  first  of  the  male  descendants  of 
Bichard's  daughters  who,  by  the  death  of  his  mother,  became  her  heir 
in  the  sense  implied  in  the  maxim  "  nemo  est  hares  vicentis.'*  The 
sole  question,  therefore,  is  whether  this  maxim  applies  to  the  present 
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case,  BO  aB  to  give  to  Thomas  Yiney  a  title  above  the  other  claimants  ?      Winter 

In  the  Court  of  King's  Bench,  in  1826,  two  Judges,  Mr.  Justice  Littlb-     Pbrbatt. 

DALE  and  Mr.  Justice  Holroyd,  were  in  favour  of  his  claim ;  and  one, 

Mr.  Justice  Batlbt,  against  it.     In  this  House,  in  1888,  four  Judges, 

Mr.  Justice  Taunton,  Mr.  Justice  Bosanquet,  Mr.  Justice  Batlby, 

and  Lord  Chief  Justice  Tindal,  were  *against  it ;  and  one,  Mr.       [  *707  ) 

Justice  LiTTLBDALE,  was  in  its  favour :  and  upon  the  re-argument, 

in  1842,  three,  Mr.  Justice  Coltman,  Mr.  Justice  Maulb,  and  Mr. 

Baron  Parke,  were  in  its  favour  ;  and  three,  Mr.  Justice  Willtams, 

Mr.  Justice  Pattebon,  and  Lord  Chief  Justice  Tindal,  were  against 

it.     The  result  of  all  the  opinions  delivered  is,  that  six,  Mr.  Justice 

Baylby,  Mr.  Justice  Williams,  Mr.  Justice  Taunton,  Mr.  Justice 

Bosanquet,  Lord  Chief  Justice  Tindal,  and  Mr.  Justice  Pattebon, 

are  against  his  title ;  and  five,  Mr.  Justice  Littlbdale,  Mr.  Justice 

HoLBOYD,  Mr.  Justice  Coltman,  Mr.  Justice  Maule,  and  Mr.  Baron 

Parke,  are  in  favour  of  it.    It  is  impossible  that  authority  can 

be  more  equally  divided ;  the  majority,  however,  is  against  the  title 

of  Thomas  Yiney.     The  difficulty  of  the  case,  evidenced  by  this 

great  equality  of  opinion  amongst  the  Judges,  seems  to  demand  the 

utmost  caution  and  deliberation  on  the  part  of  this  House.    After 

the  most  careful  consideration  of  the  grounds  upon  which  these 

several  opinions  are  founded,  I  have  come  to  the  same  conclusion 

as  the  majority  of  the  Judges. 

It  is  a  proposition  common  to  all  the  claims  except  those  of  the 
heir-at-law,  that  the  party  to  take  under  the  description  of  '*  first 
male  heir  of  the  branch  of  my  uncle  Bichard's  family  "  must  be 
some  person  who  could  not  answer  the  legal  definition  of  ''  heir." 
The  testator  knew  that  his  uncle  Richard  had  left  only  daughters ; 
from  some  of  them,  therefore,  the  party  to  take  must  be  descended  ; 
but  any  such  party  must  claim  through  some  one  of  those  daughters ; 
and  as  the  five  daughters  of  Richard  constituted  but  one  heir,  and  as 
they  were  all  married  and  had  children,  the  testator  could  not  have 
contemplated  the  ^entire  heirship  of  his  uncle  Bichard's  branch  of  [  *708  ] 
the  family  being  vested  in  any  one  descendant  of  his  daughters. 
If,  therefore,  any  of  the  descendants  are  to  take,  as  none  of  them 
can  answer  the  description  if  construed  in  the  strict  legal  sense,  the 
terms  used  must  be  construed  in  a  popular  sense ;  and  if  so,  the 
question  is,  what  is  the  ordinary  and  popular  sense  of  ''  first  male 
heir  of  a  family,  or  of  a  branch  of  a  family?*' 

The  familiar  expressions,  *'  heir  to  the  throne,"  *'  heir  to  a  title 
or  estate,"  "heir  apparent,"  "heir  presumptive,"  prove  that  the 

B.R. —  VOL.  Lvn.  9 
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wiKTBii  existence  of  a  parent  is  qaite  consistent  with  the  popular  idea  of 
Pebbatt.  heirship  in  the  child.  In  all  such  cases  the  legal  maxim  ''  nemo  est 
harest  viventis  "  has  no  place,  nor  can  it  in  any  in  which  the  person 
speaking  knows  of  the  existence  of  the  parent,  and  intends  that  the 
devise  to  the  child  should  take  effect  during  the  life  of  the  parent. 
In  this  case  the  testator  by  his  will  proved  that  he  knew  of  the 
existence  of  the  parent,  and  I  think  it  appears  clear  that  he  intended 
the  devise  to  take  effect  during  the  life  of  the  parent.  This  rule  is 
supported  as  well  by  authority  as  by  common  sense.  In  Darbison 
V.  Beaumont  (i),  a  devise  in  remainder  to  the  heir  male  of  the  body 
of  E.  L.  was  held  to  vest  in  her  eldest  son,  the  will  showing  that  the 
testator  knew  that  E.  L.  was  living  and  had  a  son.  In  Brooking 
V.  White  (2),  a  devise  to  the  heir  of  testator*s  daughter,  to  whom  he 
gave  a  term  and  an  annuity,  was  held  good  for  the  daughter's  $on, 
because  the  will  proved  that  the  testator  knew  that  the  mother  was 
living.  In  Fanington  v.  Darel  (3),  the  devise  after  an  estate  was  to 
[  *709  ]  ^testator's  next  heir  male.  The  contest  was  between  the  testator's 
grand-daughter,  who  was  heir,  and  her  son,  and  no  objection  was 
made  to  his  claim  because  his  mother  was  living.  It  is  admitted 
that  the  rule  ^^nenio  est  hares  viventis  "  is  not  inflexible,  and  that  an 
heir  apparent  may  take  under  the  description  of  "  heir,*'  if  such 
appear  to  be  the  sense  in  which  the  testator  used  the  term. 

It  has  been  said  that  these  cases  depart  from  the  old  rule  of  law; 
but  the  observation  is  founded  ppon  the  supposition  that  the  wills 
in  those  cases  did  not  afford  sufficient  evidence  or  demonstration 
that  the  testator  used  the  expression  in  any  other  than  the  legal 
and  technical  sense.  It  is  not  disputed  that  an  heir  apparent  may 
take  under  the  term  ''heir,"  if  the  intention  be  sufficiently  clear; 
or  that  the  child  of  a  living  parent  may  take  under  the  description 
of  ''heir,"  the  heirship  being  derived  through  such  parent.  It 
would  appear  that  the  question  to  be  asked  would  be,  "did  the 
testator  use  the  word  '  heir '  in  the  strict  legal  sense,  or  in  any 
other  sense?"  and  that  if  the  answer  should  be,  that  he  used  the 
term,  not  in  the  legal  and  technical,  but  in  some  popular  sense, 
that  the  rule  so  adopted  should  be  followed  out.  It  does  not  seem 
reasonable  to  adopt  the  strict  legal  sense  as  to  part,  and  the  popular 
sense  as  to  another  part,  of  the  description  ;  and  that  this  need  not 
and  ought  not  to  be  done,  if  contrary  to  the  apparent  intention 
of  the  testator,  and  leading  to  consequences  inconsistent  with  his 

(1)  1  P.  Wms.  229 ;  3  Br.  P.  C.  (K).  (3)  Year  Books,  9  Hen.  VI.  p.  23, 

(2)  2  W.  Bl.  1010.  and  11  Hen.  VI.  p.  12. 
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declared  object,  the  eases  before  mentionad  and  the  other  authorities      Winter 
referred  to  by  the  learned  Judges  clearly  establish.  Pkrbatt. 

The  cases  above  referred  to,  and  the  observations  connected  with 
them,  would  apply  to  this  case  if  the  testator  had  described  the 
parties  to  take  as  heirs  of  *their  respective  mothers ;  but  that  [  *7io  ] 
appears  to  me  to  introduce  a  difficulty  which  does  not  belong  to  the 
case.  The  heir  of  which  the  testator  was  in  search  was  an  heir  to 
the  family  or  branch  of  his  uncle  Bichard.  He  must  indeed  have 
known  that  such  heirship  could  only  be  derived  through  some  one 
of  the  daughters  of  Bichard,  but  to  these  daughters  he  in  the  devise 
of  his  land  had  no  regard  ;  they  are  not  named  in  the  description 
of  the  devise.  The  Judges  who  have  thought  that  the  maxim  of 
"nemo  est  Juerea  viveniis*'  applies,  seem  to  have  considered  the 
devise  as  if  it  bad  been  to  **  such  person  of  the  branch  of  my  uncle 
Bichard's  family  who  shall  be  an  heir  male,"  making  the  being 
an  heir  male  to  somebody  a  necessary  qualification ;  but  the  expres- 
sion is,  ''the  male  heir  of  a  branch  or  family,"  and  not  of  any 
particular  individual.  I  can  see  no  reason  for  departing  from  the 
obvious  meaning  of  the  words,  and  for  the  purpose  of  introducing 
a  qualification  which  would  be  foreign  to  the  apparent  intention 
of  the  testator,  and  which  might  exclude  those  for  whom  he  must 
have  intended  that  the  devise  should  operate. 

If,  then,  the  terms  used  are  capable  of  describing  the  child  of 

a  living  parent,  the  question  is,  what  appears  to  have  been  the 

testator's  intention?    He  knew  that  his  uncle  Bichard  had  five 

daughters,  and  that  three  or  four  of  those  daughters  had  sons, 

but  that  the  eldest  daughter  Mary  had  only  daughters.    Had  he 

intended  at  all  events  to  prefer  any  of  the  living  grandsons  of  his 

uncle  Bichard,  he  would  of  course  have  done  so  in  terms ;  but  it 

is  evident  that  he  had  some  intention  of  preference  to  depend  upon 

some  future  event,  and  which  he  describes  by  the  words  '*  first 

male  heir  of  the  branch  of  my  uncle  Bichard  Chilcott's  family." 

These  words  must  mean  the  first  *male  heir  of  that  branch  of  the       L  *^^n 

family  of  Ghilcott  which  comes  from  my  uncle  Bichard,  which 

means  the  same  as  **  first  heir  male  "  or  '*  male  descendant  of  my 

uncle  Bichard."    Suppose  that  these  had  been  the  terms  of  the 

devise,  questions  would  certainly  have  arisen  as  to  the  meaning 

of  the  term  ''  first : "  but  I  cannot  conceive  that  it  would  have  been 

held  that  no  male  descendant  of  Bichard  could  take  whose  mother 

was  alive.     In  the  case  supposed,  as  in  the  present,  the  testator 

does  not  refer  the  heirship  of  the  male  to  take  to  the  mother,  but 

9—2 
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Winter  to  his  uncle  Bicbard,  or  to  his  branch  of  the  family.  Whatever 
Pbrratt.  meaning  might  be  attributed  to  the  word  **  first,"  the  party  to  take 
must  have  stood  in  the  same  position  with  respect  to  the  testator's 
uncle  Bichard,  whether  his  mother  was  living  or  dead.  The 
mother  was  not  to  take  any  interest  in  the  estate.  How  then  could 
her  being  alive  or  dead  have,  in  the  view  of  the  testator,  any 
influence  upon  his  wishes  and  the  succession  of  her  son?  It  might 
indeed  have  happened  that  the  party  to  take  would  not  be  heir 
to  his  mother,  as  if  the  mother  had  left  a  grand-daughter  by  a 
son,  and  a  grandson  by  a  daughter.  In  the  absence  of  preferable 
claims,  the  testator  must  have  intended  that  the  grandson  should 
take  as  first  male  heir  of  Bichard's  family ;  but  the  grand-daughter 
would  be  heir  to  the  mother;  and  yet,  according  to  the  decision, 
his  title  would  be  defeated  by  his  mother  being  alive,  although  by 
her  death  he  would  not  be  more  her  heir  than  he  was  before,  and 
would  in  either  case  be  equally  heir  of  the  branch.  The  provision 
in  the  will  that  the  heir  male  to  take  should,  upon  taking  posses- 
sion, pay  lOOZ.  to  each  of  such  of  the  daughters  of  Bichard  Chilcott 

[  ^712  J  as  should  be  then  living,  although,  perhaps,  *not  so  conclusive  as 
has  been  supposed  by  some  of  the  learned  Judges,  appears  to  me 
strongly  to  prove  that  the  title  of  the  party  to  take  was  not  to 
depend  upon  the  previous  death  of  his  mother. 

The  period  at  which  the  heir  male  was  to  take  possession  was  the 
death  of  the  testator's  widow,  if  she  did  not  exercise  the  power,  or 
the  death  of  the  survivor  of  Elinor  and  Ann  White,  if  she  did ;  and 
every  daughter  of  Bichard  Chilcott  then  living  was  to  have  1001. 
There  is  no  exclusion  of  the  mother  of  the  party  taking.    It  is  true 
that  she  is  not  necessarily  included,  if  others  were  living;   but 
suppose  all  the  daughters  but  one  had  died  without  leaving  any 
male  descendant,  and  that  the  sole  surviving  daughter  had  a  son, 
according  to  the  decision  that  daughter  would  not  be  entitled  to  the 
1002. ;  and  this  leads  to  the  consideration  of  how  likely  the  con- 
struction adopted  would  be  to  defeat  the  devise  altogether.     At  the 
time  of  the  testator's  death  the  mothers  of  all  the  male  descendants 
of  Bichard  were  living,  and  the  remainder  was  to  vest  upon  the 
expiration  of  one,  or  at  most  of  three,  life  estates.     If  the  mothers 
had  all  continued  to  live  until  the  expiration  of  these  Ufe  estates, 
the   whole  devise,  according  to  the  decision,  would  have  failed. 
This  the  testator  could  not  possibly  have  intended;  and  this  absurd 
consequence  would  not  have  followed  from  anything  the  testator 
has  said,  but  from  applying  a  merely  technical  maxim,  of  which 
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the  testator  probably  had  never  heard,  to  the  construction  of  the      Wintbb 
terms  he  has  used,  which  it  is  admitted  can  only  be  made  intel-     perratt. 
ligible  by  construing  them  in  their  popular  sense,  and  to  which, 
therefore,  the  rule  of  construction  is  to  be  applied. 

Many  instances  might  be  suggested  of  consequences  ^following  [  *713  ] 
from  the  construction  adopted  which  the  testator  could  not  possibly 
have  contemplated.  By  the  expression  ''first  male  heir  of  the 
family  "  he  must  have  intended  to  describe  some  rational  ground 
of  preference,  such  as  first  in  birth,  that  is,  in  personal  seniority, 
or  first  as  being  descended  from  an  elder  branch,  and  therefore 
first  in  the  seniority  of  his  family ;  but  according  to  the  decision 
he  meant  such  one  of  the  sons  of  the  daughters  of  Bichard  whose 
mother  should  first  die, — a  circumstance  which  must  have  been 
wholly  immaterial  to  any  object  or  intention  of  the  testator.  If 
two  daughters  had  died,  each  leaving  a  son,  and  the  youngest 
daughter  had  died  first,  her  son  would  have  taken  as  first  male 
heir  of  the  branch  of  Bichard*s  family,  although  he  might  be  an 
infant,  and  the  son  of  the  elder  sister  had  been  born  many  years 
before  him,  and  was  therefore  first  in  personal  seniority  and  in  the 
seniority  of  his  line.  It  is  impossible  that  the  testator  could  have 
intended  that  the  title  of  his  devisee  should  depend  upon  the  chance 
of  an  event  so  utterly  immaterial. 

It  appears  to  me,  in  the  first  place,  that  it  is  contrary  to  principle, 

after  holding  that  the  terms  used  must  be  construed  according  to 

the  popular  sense  and  not  according  to  the  technical  meaning,  to 

depart  from  that  rule,  and  to  restrain  a  popular  expression  within  a 

rule  of  law  purely  technical;  secondly,  that  in  the  present  case 

there  is  sufficient  upon  the  face  of  the  will  to  prove  that  the  testator 

did  not  use  the  terms  according  to  their  technical  meaning,  but  in 

a  popular  sense, — the  heir  of  a  line,  branch,  or  family,  and  not  of 

any  individual,  and  that  there  are  provisions  sufficient  to  include 

the  heir  of  a  living  parent ;  and,  thirdly,  that  the  adoption  of  the 

technical  meaning  *of  the  term  *'  heir  "  as  the  ground  of  construe-       [  •7i4  ] 

tion,  might,  upon  many  suppositions,  have  led  to  consequences 

which  the  testator  could  not  have  intended,  and,  on  some,  have 

defeated  the  devise  altogether.     It  consequently  appears  to  me  that 

the  judgment  of  the  Court  of  King's  Bench,  which  has  adopted  this 

principle,  is  erroneous,  and  ought  to  be  reversed. 

Ijobd  Bbouoham  :  ^**5- 

Feb.  28. 

In  this  case,  upon  the  grounds  which  I  have  stated  upon  a  former        — - 
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occasion,  and  upon  which  we  are  all  agreed  (whatever  diflFerence  there 
may  be  upon  the  other  objections),  namely,  that  in  this  case  the 
lessor  of  the  plaintiff  had  no  right  to  recover,  the  judgment  below 
being  that  the  lessor  of  the  plaintiff  was  not  entitled,  I  have  humbly 
to  move  your  Lordships  that  the  judgment  of  the  Court  below  be 
affirmed ;  that  is  to  say,  that  your  Lordships  should  give  judgment 
for  the  defendants  in  error. 

LOBD  COTTBKHAM  : 

I  quite  concur  in  the  opinion  which  my  noble  and  learned  friend 
has  expressed,  that  the  lessor  of  the  plaintiff,  Winter,  has  no  title. 
When  the  case  was  before  your  Lordships  last  August,  I  considered 
this  case  very  fully  ;  and  I  think  it  right  to  state  how  it  happened 
that  on  that  occasion  I  was  led  into  a  discussion  upon  a  question 
which,  when  the  record  came  to  be  looked  at,  appeared  to  be  not 
before  the  House  :  it  appears  that  the  only  reeord  before  the  House 
is  an  ejectment  brought  upon  the  demise  of  Winter.  Certainly 
there  was  an  idea  in  the  House  that  the  record  in  the  case  of  Viney 
had  also  been  brought  up  from  the  Court  of  King's  Bench.  That 
appears  not  to  be  the  case,  and  therefore  *the  only  question  for  the 
consideration  of  the  House  is  upon  the  title  as  it  was  claimed  by 
the  lessor  of  the  plaintiff,  Winter ;  and  looking  at  that  part  of  the 
case,  and  that  part  of  the  case  only,  which  alone  is  necessary  to  be 
considered  for  the  purpose  of  giving  judgment  upon  the  ejectment 
actually  before  us,  I  am  of  opinion  that  the  lessor  of  the  plaintiff 
has  not  made  out  his  title. 

It  was  then  ordered  and  adjudged,  that  **  the  judgment  in  the 
Court  of  King's  Bench,  in  the  case  of  Doe  d.  Winter  v.  Perratt  and 
Burge,  be  aflSrmed  *'  (i). 


( 1 )  To  prevent  any  mistake  as  to  the 
effect  of  the  above  order,  it  is  proper 
to  observe  that  it  does  not  affirm  or 
reverse,  or  in  any  way  affect  the 
judgment  of  the  Court  of  King's 
Bench  in  favour  of  Mr.  Viney,  as 
devisee  of  Thomas  Viney,  the  son  of 
Richard  Chilcott's  fourth  daughter. 
There  being  no  writ  of  error  on  that 


judgment,  the  House  oould  not  make 
any  order  on  it,  although  it  was 
involved  in  the  arguments  in  the 
questions  put  to  the  Judges,  and  made 
part  of  the  subject  of  their  opinions 
and  of  the  consideration  of  the 
House.  See  the  head-notes,  p.  60, 
aupm. 
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LORD  TRIMLESTOWN   v.   KEMMIS. 

(9  Clark  &  Pinnelly,  749—787.) 

Court  of  error — Bill  of  exceptions — Rules  of  evidence. 

A  court  of  error  in  England,  upon  a  bill  of  exceptions  brought  before  it 
by  writ  of  error,  is  bound  to  decide  on  the  validity  of  the  exceptions,  and 
to  allov  or  disallow  them ;  and  also  to  correct  any  errors  in  the  record  to 
which  the  bill  of  exceptions  is  annexed,  and  to  affirm  or  reverse  the 
judgment  of  tha  Court  below,  according  to  law. 

But  such  Court  cannot  select  a  part  of  the  evidence  set  forth  in  the  bill 
of  exceptions,  not  being  the  subject  of  exception,  and  decide  the  cause  on 
arguments  applied  to  that  part  of  the  evidence,  or  on  the  consideration  of 
its  bearing  on  the  merits  of  the  case. 

SecM,  in  the  case  of  a  special  verdict,  or  demurrer  to  evidence. 

The  Irish  Acts,  28  G^.  III.  c.  31,  and  40  Qeo.  III.  c.  39,  have  not  given 
the  court  of  error  in  Ireland  any  larger  power,  or  different  rule  of  law,  for 
adjudicating  on  the  record  and  bill  of  exceptions  brought  before  it,  than 
those  which  belong  to  and  govern  the  courts  of  error  in  England. 

(For  the  decisions  on  the  exceptions,  involving  important  rules  of 
evidence,  vide  infra,  pp.  152  et  Mq.) 

This  was  a  writ  of  error  on  a  judgment  of  the  Exchequer  Chamber 
in  Ireland,  affirming  a  judgment  of  the  Court  of  Common  Pleas 
there,  upon  a  bill  of  exceptions  taken  at  the  trial  of  an  action  of 
ejectment,  which  was  brought  by  the  plaintiff  in  error  to  recover  the 
manor,  town,  and  lands  of  Boebuck,  and  the  lands  of  Clonskeagh, 
in  the  county  of  Dublin.  The  declaration,  dated  of  Trinity  Term, 
1833,  contained  three  sets  of  counts,  for  various  terms,  on  the 
several  demises  of  John  Thomas  Baron  Trimlestown  and  Edward 
Blake,  and  on  the  joint  demises  of  the  said  Baron  Trimlestown  and 
John  and  Charles  Nugent.  The  premises  sought  to  be  recovered 
were  described  as  lately  in  the  possession  of  Thomas  Eemmis, 
^deceased,  his  tenants  or  under-tenants,  and  then  in  the  possession 
of  Henry  Kemmis,  his  tenants  or  under-tenants.  Henry  Eemmis 
being  admitted  to  defend  for  all  the  premises,  pleaded  not  guilty  to 
the  whole  declaration ;  and  the  issue  joined  thereon  was  tried  in 
June,  1835,  when  a  verdict  was  found  for  the  defendant. 

From  the  evidence  given  by  the  plaintiff  at  the  trial,  and 
contained  in  the  bill  of  exceptions,  the  following  pedigree  [given 
on  the  next  page]  is  deduced. 

The  plaintiff's  further  evidence  showed,  that  Bobert,  9th  Baron 
Trimlestown,  by  an  indenture  of  settlement,  dated  the  4th  of 
September,  1686,  and  purporting  to  be  executed  in  pursuance  of 
articles  made  on  his  marriage  with  Margaret  Donegan  in  July, 
1668,  conveyed  *the  lands  and  tenements  mentioned  in  the  declara- 
tion, among  others,  to  William  Earl  of  Limerick  and  Nicholas 
Viscount  Netterville,  their  heirs  and  assigns,  in  trust  to  the  use  of 
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Jiim  (the  settlor)  for  life,  remainder  to  the  use  of  his  eldest  son 
Matthias,  for  life,  remainder  to  the  said  Matthias's  first  and 
every  other  son  in  tail  male ;  remainder  to  the  use  of  John,  the 
settlor's  second  son,  for  life,  remainder  to  John's  first  and  every 
other  son  in  tail  male,  with  divers  remainders  over,  and  the  ultimate 
remainder  to  the  use  of  the  right  heirs  of  the  settlor.  And  the 
indenture  contained  a  power  to  the  said  Matthias  and  John,  or 
either  of  them,  to  make  such  jointures,  and  provisions  for  younger 
children,  as  the  said  Earl  of  Limerick  and  Viscount  Netterville,  or 
the  survivor  of  them,  or  the  heir  or  heirs  of  such  survivor,  should 
approve  of.  This  indenture  being  in  a  decayed  state  and  illegible, 
the  inrolment  of  it  was  produced  and  read  at  the  trial. 

Amongst  the  other  instruments  produced  on  the  part  of  the 
plaintiff,  were  a  decayed  original  and  an  inrolment  of  an  indenture 
of  settlement,  made  on  the  23rd  of  March,  1703,  between  John 
11th  Baron  Trimlestown  of  the  one  part,  Thomas  Earl  of  Limerick 
and  John  Viscount  Netterville  (heirs-at-law  of  the  trustees  in  the 
above-stated  indenture  of  1686),  and  Dame  Thomasine  Barnewall, 


PEDIGREE  {ante,  p.  135). 

Eobert,  Margaret  Donegan. 

9th  Baron 

Trimlestown 

died  in  May, 

1687. 


Matthias, 

10th  Baron, 

died  in  1692, 

unmarried. 


John     — 
11th  Baron 
Trimlestown, 
died  in  1746. 


Mary  Barnewall 
died  in  1771. 


let  wife 


~    Robert,  — 

12th  Baron 
Trimlestown, 
died  in  1779. 


-2nd  wife. 


Jo 


inn 


Ricnard 


died  unmarried,  in  died  in  the  lifetime 

the  lifetime  of  of  Thomas,  Baron 

Robert,  Trimlestown. 
12th  Baron. 


John 
died  in  his 
father's  life- 
time, s,  p. 


kthii 


Mattmas 
died  in  1767, 


Thomas, 

13th  Baron 

Trimlestown, 

died  in  1796, 

S,  J), 


Joseph 

died  in  1782, 

s.  p. 


Nicholas 

became  14th  Baron 

Trimlestown 

on  the  death  of 

Thomas, 

Baron  Trimlestown, 

and  died  in  1813. 


Th< 


JOHK  I'HOMAS, 

15th  Baron  Trimlestown, 
liessor  of  the  Plaintiff, 
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of  the  other  part;  which — after  reciting  the  said  indenture  of  LordTbim- 
1686,  and  the  power  therein  contained,  and  also  that  the  said  Lord  ^"^"^^^^ 
John  was  then  seised  of  certain  freehold  estates,  including  the  Kbmmis. 
lands  of  Roebuck,  &c.,  by  virtue  of  the  indenture  of  1686, — further 
recited  certain  articles  entered  into  on  his  marriage  with  Mary 
Bamewall  (daughter  of  Dame  Thomasine),  and  particularly  the 
fourth  article,  to  the  effect  that  the  said  John  covenanted  for  him, 
♦his  heirs,  executors,  &c.  with  the  said  Dame  Thomasine,  her  [  •752  ] 
executors,  &c.,  with  consent  of  the  said  Earl  of  Limerick  and 
Viscount  Netterville,  that  the  said  **  John  Baron  Triralestown  and 
his  heirs  shall  settle  on  the  said  Mary,  for  her  jointure,  and  in 
consideration  of  the  said  marriage  and  marriage  portion  and  settle- 
ment to  be  made  by  the  said  Dame  Thomasine  on  the  said  John 
and  his  heirs,  by  virtue  of  a  power  reserved  in  the  settlement 
of  the  Right  Honourable  Robert  late  Baron  Trimlestown,  bearing 
date  the  4th  of  September,  1686,  whereby,"  &c.  (stating  the  said 
power),  "  and  that  the  said  John  Baron  Trimlestown,  by  consent 
of  the  said  Thomas  Earl  of  Limerick  and  John  Viscount  Netterville, 
will  settle  on  the  said  Mary  Bamewall  so  much  of  the  said  lands, 
&c.  settled  by  the  aforesaid  settlement  of  the  said  Robert  late 
Baron  Trimlestown,  as  shall  be  and  now  are  of  the  clear  yearly 
value  of  400Z.  per  annum,  during  her  natural  life  ;  and  in  case  the 
said  John  Baron  Trimlestown  shall  die  without  issue  male  of  his 
body  lawfully  begotten,  that  then  and  in  such  case  the  said  Mary 
Bamewall  shall  have  an  increase  of  8(X)Z.  per  annum  to  the  said 
400Z.  out  of  the  rest  and  residue  of  the  said  estate  so  settled  by  the 
said  Robert  Baron  Trimlestown,  so  as  to  make  her  a  jointure  of 
700/.  a  year  during  her  natural  life,"  &c.  in  lieu  of  dower.  The 
indenture  then  witnessed,  that  in  performance  of  the  said  article 
and  of  the  said  power,  and  with  the  consent  of  the  said  trustees, 
the  said  John  Baron  Trimlestown  granted  the  said  lands  of 
Roebuck,  and  the  lands  of  New-Haggard,  in  the  county  of  Meath, 
to  the  said  Earl  of  Limerick,  Viscount  Netterville,  and  Dame 
Thomasine  Bamewall,  and  their  heirs,  during  the  life  of  the  said 
Mary  Bamewall,  to  hold  the  premises  to  them  and  their  heirs 
during  the  life  of  *Mary  Bamewall,  to  the  use  and  behoof  of  her  [  *758  ] 
and  her  assigns,  and  for  settling  and  securing  to  her  a  jointure 
of  4001.  if  she  should  have  issue  male  by  the  said  Lord  John,  that 
should  live  to  inherit  the  said  late  Lord  Robert's  estates ;  and  for 
want  of  such  issue,  to  the  use  and  purpose  that  the  said  Mary 
should  hold  the  said  laQds  in  the  settlement  of  1686,  and  receive 
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thereout  700L  during  her  life,  for  her  jointure  and  in  lieu  of  dower ; 
and  if  the  said  lands  should  come  short  of  700Z.  a  year,  to  have  it 
out  of  the  rest  of  the  lands  mentioned  in  the  settlement  of  1686. 

John  Baron  Trimlestown  died  in  1746  (as  appeared  by  the 
evidence  of  pedigree),  leaving  Mary  his  wife  (who  died  in  1771), 
and  three  sons  by  her,  Bobert,  John,  and  Bichard.  John,  the 
second  son,  died  without  issue;  Bobert,  the  eldest,  had  issue  by  his 
first  wife,  three  sons,  John,  Matthias,  and  Thomas ;  and  by  his  second 
wife,  one  son,  Joseph.  Of  these  four,  John  and  Matthias  died  in 
their  father's  lifetime  without  issue ;  Thomas  succeeded  to  the  title 
on  the  death  of  his  father  in  the  year  1779,  and  died  without  issue 
in  1796,  whereupon — his  half-brother  Joseph  having  previously  died 
without  issue — the  title  and  estates  fell  to  Nicholas,  son  of  Bichard, 
the  third  son  of  the  said  John  Lord  Trimlestown.  The  lessor  of  the 
plaintiff,  as  only  son  and  heir  of  Lord  Nicholas,  claimed  the  estates 
as  tenant  in  tail  under  the  settlement  of  September,  1686. 

The  plaintiff  also  put  in  evidence  several  bills  and  answers  in 
Chancery,  and  orders  thereon.  The  first  of  these  bills  was  filed 
in  1771,  by  Thomas  Barnewall,  afterwards  Lord  Trimlestown, 
against  his  father,  and  one  Shee  as  executor  of  the  said  Mary 
Lady  Trimlestown.  Sheets  answer  contained  a  list  of  deeds  and 
writings  relating  to  the  lands  to  which  the  said  Mary  *was  entitled 
for  her  jointure — as  prayed  by  the  bill — and  a  statement  by  him, 
that  he  believed  he  was  entitled  to  the  custody  of  the  deeds  until 
he  should  recover  considerable  arrears  due  to  her  out  of  the  lands 
of  Boebuck,  &e.  It  was  then  shown,  that  under  an  order  of  Court 
to  produce  those  deeds,  Shee  brought  them  into  Court  in  a  box,  and 
lodged  the  same  with  the  usher.  (The  two  decayed  indentures 
of  1686  and  1703,  before  stated,  were  produced  from  that  box  at 
the  trial  of  the  ejectment.) 

Another  of  the  said  bills  was  filed  in  1816  by  the  lessor  of  the 
plaintiff  against  Thomas  Kemmis,  father  of  the  defendant  in  error, 
afterwards  amended  against  the  defendant  and  his  wife.  In  their 
answer,  filed  in  1824,  this  defendant  stated  that  the  lands  (in  the 
declaration  mentioned)  were  held  by  him  by  virtue  of  leases  granted 
to  his  father  by  Thomas  Lord  Trimlestown,  dated  the  4th  of  March, 
1785,  and  30th  of  May,  1788,  and  other  leases  granted  also  to  his 
father  by  Lord  Nicholas,  dated  the  24th  of  September,  1798  and 
14th  of  October,  1799 ;  all  which  leases  were  settled  on  defendant's 
wife  by  marriage  settlement,  dated  the  9th  of  June,  1804. 

Another  of  the  bills  produced  in  evidence  by  the  plaintiff  was 
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filed  in  1774  against  the  said  Thomas  afterwards  Lord  Trimlestown, 
by  his  sister.  The  answer  thereto  by  the  said  Thomas  stated  that 
he  had  been  informed  and  believed  that  his  father  (the  second 
Lord  Robert)  became,  immediately  on  the  death  of  his  (Robert's) 
father  (Lord  John),  entitled  to  and  seised  of  the  reversion  in  fee 
tail  of  the  lands  of  Roebuck  and  Clonskeagh,  expectant  upon  an 
estate  therein  of  Mary  his  mother,  for  her  life,  as  part  of  her 
jointure  by  settlement.  And  he  admitted  that  the  said  Mary  was 
entitled,  by  settlement,  to  the  *rents  of  the  said  lands  from  the 
death  of  her  husband  for  her  life,  and  believed  that  she  accordingly 
enjoyed  the  same  and  received  the  rents  from  his  death  to  the 
time  of  her  own  death  in  1771 ;  and  that  on  her  death,  the  said 
Lord  Robert  became  possessed  of  the  said  lands,  and  was  seised 
and  possessed  thereof  at  the  time  of  filing  this  answer. 

The  seisin  of  the  Lords  Thomas  and  Nicholas  respectively,  in  the 
lands  in  question,  was  admitted  by  the  defendant. 

The  evidence  for  the  defendant  consisted,  among  other  matters, 
of  copies  of  a  fine  levied  by  the  second  named  Robert  Lord 
Trimlestown,  to  one  Read,  in  1747,  of  the  manor  and  lands  of 
Roebuck,  and  of  a  recovery  suffered  thereof  in  the  same  year,  one 
Abbott  being  the  demandant,  the  said  Read  the  tenant,  and  the 
said  Lord  Robert  the  vouchee.  To  this  fine  and  recovery  the  said 
Mary  Dowager  Lady  Trimlestown  was  not  a  party.  It  was  then 
proved  that  the  second  Lord  Robert  was  a  papist  all  his  life,  and 
that  his  sons  Matthias  and  Thomas  also  were  papists,  but  con- 
formed to  the  Established  Church  ;  Matthias  in  1763,  and  Thomas 
in  1767.  (The  object  of  the  defendant  in  this  evidence  was  to  infer 
therefrom,  and  from  the  Irish  Act  2  Anne,  c.  6,  that  the  estate  in 
tail  male  expectant  on  the  death  of  Robert  the  father,  was  enlarged 
into  an  estate  in  fee  simple  in  the  sons.) 

The  defendant  next  produced  a  parchment  writing,  dated  the 
20th  of  July,  1668,  purporting  to  be  the  articles  made  on  the  mar- 
riage of  the  first^named  Robert  Lord  Trimlestown  with  Margaret 
Donegan ;  and  another  "  parchment  writing,  purporting  to  be  the 
upper  part  of  the  first  skin  of  an  indenture,  bearing  date  the  16th 
of  March,  1679,  which  had  originally  consisted  of  two  or  more  skins, 
and  which  parchment  ^appeared  to  have  been  severed  with  a  sharp 
instrument."  This  latter  instrument,  as  far  as  it  was  legible, 
appeared  to  be  an  indenture  executed  in  performance  of  the  said 
marriage  articles  of  July,  1668.  It  was  proved  to  have  been  found, 
just  before  the  trial,  among  the  papers  of  the  Trimlestown  family, 
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delivered  to  their  agent  by  the  executor  of  Thomas  Kemmis,  their 
former  agent,  in  the  year  1828,  after  certain  litigation  had  begun 
between  the  lessor  of  the  plaintiff  and  the  defendant ;  of  all  which 
papers  a  list  was  made,  and  the  entry  therein  of  this  parchment 
writing  was  written  over  an  obliteration  of  a  previous  entry  of 
another  deed. 

The  reception  of  this  instrument  in  evidence  was  the  matter  of 
the  plaintiff's  first  exception. 

His  second  exception  was  to  the  reception  for  the  defendant  of  a 
deed  of  conveyance,  by  lease  and  release,  dated  the  9th  of  June, 
1812,  by  which  Nicholas  Lord  Trimlestown,  in  consideration  of 
29,412Z.,  granted  to  Solomon  Bichards  and  his  heirs  certain  lands, 
including  those  mentioned  in  the  declaration,  subject  to  leases 
described  in  a  schedule  to  the  deed,  among  which  were  the  leases 
before  mentioned  as  made  by  Nicholas  Lord  Trimlestown  to  Thomas 
Kemmis,  dated  respectively  the  24th  of  September,  1798,  and  10th 
of  October,  1799. 

The  plaintiff's  third  exception  applied  to  the  reception  for  the 
defendant  of  a  deed  of  compromise,  dated  September,  1838,  and 
made  between  General  Evan  Lloyd  and  his  wife  (widow  of  Nicholas 
Lord  Trimlestown)  of  the  one  part,  and  the  lessor  of  the  plaintiff 
of  the  other,  showing  the  dealings  of  the  Trimlestown  family  with 
the  property  in  question. 

The  fourth  exception  taken  by  the  plaintiff  to  the  defendant's 
evidence  applied  to  a  bill  filed  in  Chancery  in  the  year  1822,  by  one 
Eochfort,  as  administrator  "^of  Nicholas  Lord  Trimlestown,  against 
his  agent  the  said  Thomas  Kemmis,  for  accounts  of  the  rents  of  the 
lands  of  Boebuck ;  and  to  the  decree  made  in  that  cause. 

A  fifth  exception  taken  by  the  plaintiff  was  to  the  reception  in 
evidence  for  the  defendant  of  the  bill  filed  by  the  lessor  of  the 
plaintiff  a;;ainst  the  said  T.  Kemmis  in  1816,  which  had  been  before 
put  in  evidence  for  the  plaintiff. 

In  reply  to  the  case  made  by  the  defendant,  the  plaintiff  pro- 
duced further  evidence ;  and  first,  he  put  in  an  examined  copy  of 
a  petition  presented  by  John  Lord  Trimlestown  in  1700  to  the 
trustees  of  forfeited  estates  in  Ireland,  claiming  restoration  of  the 
family  estates  as  a  purchaser  under  the  settlement  of  1686 ;  and  a 
copy  of  a  decree  by  the  trustees,  dated  September,  1701,  allowing 
the  claim.  The  plaintiff — for  the  purpose  of  showing  that  the  deed 
of  March,  1708,  was  executed,  and  of  rebutting  any  presumption  of 
ft  conveyance  or  surrender  of  the  life  estate  thereby  created  for  the 
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said  Mary*B  jointure — offered  to  put  in  an  abstract  of  title  of  Lord 
Nicholas  to  the  lands  of  Boebuck,  stating  it  to  be  in  the  handwriting 
and  found  in  the  possession  of  his  law  agent,  the  said  T.  Kemmis, 
at  his  death,  together  with  other  papers  of  the  Trimlestown  family. 
The  rejection  of  this  abstract  by  the  Judge  formed  the  matter  of 
ihe  plaintiff's  sixth  exception.  The  plaintiff  then  offered  for  the 
same  purpose  an  answer  put  in  to  a  bill  in  Chancery  by  Lord 
Bobert  in  1768,  wherein  he  admitted  that,  until  the  conformity  of 
his  son  Matthias,  he  was,  as  he  believed,  entitled  to  a  reversion  in 
tail  in  the  lands  of  Boebuck,  expectant  on  the  death  of  his  mother, 
Lady  Mary.  This  and  another  answer  to  the  like  effect,  put  in  by 
the  same  Lord  Bobert  to  another  bill  in  1772,  were  received.  ''^But 
the  Judge  rejected  an  answer  put  in  by  Lord  Thomas  in  the  year 
1780,  to  a  bill  filed  against  him  by  one  Devereux ;  in  which  answer 
he  stated  ''that  he  had  heard  and  believed  that  in  1747  Lord 
Bobert  levied  fines  and  suffered  recoveries  of  New-Haggard  and 
other  lands,  to  which  it  was  in  the  bill  alleged  that  he  was  entitled 
under  limitations  in  his  family  settlement ;  but  was  informed  and 
believed  that  the  said  Mary  never  joined  in  levying  said  fines  or 
suffering  such  recoveries,  and  that  she  had  informed  him,  Thomas, 
that  she  refused  to  join  her  said  son  Bobert  in  levying  any  fine  or 
suffering  any  recovery  of  any  of  her  jointure  lands,  though  often 
pressed  by  him  for  that  purpose."  The  rejection  of  this  answer  was 
the  matter  of  the  seventh  exception. 

The  eighth  exception  was  taken  to  the  rejection  by  the  Judge  of 
an  answer  by  Lord  Thomas,  in  1787,  to  a  bill  filed  against  him  by 
a  Miss  Preston,  in  which  he  stated  his  belief  that  Lord  Bobert,  on 
his  father's  death,  became  seised  of  a  reversion  or  remainder  in  tail 
male  in  the  lands  of  Boebuck  and  Glonskeagh,  expectant  on  the 
death  of  his  mother  (Mary),  who,  as  he  believed,  had  the  same  for 
her  jointure.  And  the  plaintiff's  ninth  exception  was  to  the 
rejection  of  an  examined  copy  of  a  record  of  a  special  verdict  and 
judgment  in  the  Court  of  Exchequer  in  Ireland,  in  1788,  in  an 
action  of  ejectment,  brought  by  Lord  Thomas  against  his  brother 
Joseph  Bamewall,  to  recover  certain  lands,  including  those  now  in 
question. 

The  Judge,  on  the  evidence  being  closed  on  both  sides,  charged 
the  jury  to  consider  whether  the  said  deeds  or  parchment  writings 
of  1679,  1686,  and  1703,  were  or  were  not  executed  by  the  respec- 
tive parties  named  in  them ;  and  he  directed  them,  that  if  they 
viere  of  opinion  that  the  two  last  of  these  deeds  were  duly  executed, 
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ihey  were  nevertheless  at  liberty  to  ^presuiQe  a  sarrender  or  other 
conveyance  by  deed,  by  Lady  Mary,  of  her  life  estate  under  the 
deed  of  1708,  to  Lord  Bobert  her  son,  previous  to  the  fine  and 
recovery  in  1747 ;  and  he  further  directed  them,  that  from  the 
two  leases  by  Thomas  Lord  Trimlestown  in  1785  and  1788  to 
T.  Kemmis,  and  the  two  subsequent  leases  from  Lord  Nicholas  to 
the  same  party  in  1798  and  1799,  and  possession  thereunder,  as  also 
from  the  sale  and  conveyance  to  Bichards  in  1812,  and  the  absence 
of  any  recovery  since  Lady  Mary's  death,  they  might  presume  such 
surrender  or  other  conveyance  by  Lady  Mary.  He  added,  that  if 
the  jury  believed  the  deeds  of  1686  and  1708  not  to  have  been  duly 
executed,  or  if,  believing  them  to  be  duly  executed,  they  should  be 
of  opinion  that  a  surrender  or  other  conveyance  had  been  made 
by  Lady  Mary  of  her  life  estate  previous  to  the  fine  and  recovery, 
they  should  find  for  the  defendant. 

To  this  charge  the  plaintiff's  counsel  took  three  exceptions :  first, 
that  the  execution  of  the  mutilated  deed  of  1679  should  not  have 
been  left  at  all  to  the  jury,  on  account  of  its  imperfect  state ;  second, 
that  the  jury  should  not  have  been  directed,  if  they  believed  in  the 
execution  of  the  deeds  of  1686  and  1708,  to  presume  a  surrender 
by  Lady  Mary,  nor  should  they  have  been  directed  to  consider  the 
several  leases  to  T.  Kemmis  and  the  sale  to  Bichards,  together  with 
the  absence  of  any  fine  and  recovery  subsequent  to  Lady  Mary's  death, 
as  grounds  for  presuming  a  surrender  by  her ;  and  third,  that  the 
Judge  should  not  have  directed  the  jury,  if  they  believed  in  the 
deeds  of  1686  and  1708,  but  presumed  a  surrender  by  Lady  Mary, 
to  find  for  the  defendant;  but  that  the  jury  should  have  been 
directed,  if  they  believed  in  the  due  execution  of  those  deeds,  to 
find  for  the  plaintiff. 

The  cause  was  brought  before  the  Court  of  Common  Pleas  (in 
which  the  action  had  been  brought),  upon  a  bill  containing  the  said 
exceptions  annexed  to  the  jxtstea,  pursuant  to  the  Irish  Act  of 
Parliament,  28  Geo.  III.  c.  81  (i).  Judgment  having  been  given 
by  that  Court  for  the  defendant,  the  cause  was  brought  by  writ  of 
error  before  the  Court  of  Exchequer  Chamber  in  Ireland,  pursuant  . 
to  another  Irish  Act,  40  Geo.  III.  c.  49  (i) ;  and  the  judgment, 
after  full  argument  of  the  exceptions,  and  of  the  operation  of  the 
deed  of  1708,  was  affirmed,  with  costs  (2). 

Chief  Justice  Bushe,  delivering  the  judgment  of  the  Court  of 
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Error,  said  (as  appeared  by  a  note  of  it  printed  by  the  parties  in    Lobd  Trim- 
the  Appendix  to  their  cases,  and  also  by  the  report  just  referred      ^"^town 
to,  at  p.  604) :    **  The  lessor  of  the  plaintiff  claims  as  tenant  in      Kkmmis, 
possession,  ander  a  settlement  executed  in  1686  by  Bobert  Lord 
Trimlestown.    By  his  pedigree  he  established  a  jyrimd  facie  case." 
(His  Lordship,  after  stating  the  pedigree  to  the  effect  set  forth  in 
pp.  136  and  138,  supra,  proceeded :)  **  That  case  was  answered,  on 
the  part  of  the  defendant,  by  alleging  that  Lord  Bobert,  who  died 
in  1779>  had  saffered  a  recovery  in  1747,  which,  by  opening  the 
estates,  enabled  Lord  Thomas  and  Lord  Nicholas  to  make  leases  on 
the  part  of  the  lessor  of  the  plaintiff.     This  argument  was  met  by 
saying  that  the  recovery  was  unavailing,  because  Mary  Barnewall 
did  not  join  in  it,  although  she  had  a  life  estate  under  the  deed  of 
1708,  and  under  the  settlement  of  1686,  executed  by  her  husband's 
father.      That  allegation   was  encountered  by  the  defendant  by 
saying  that  she  took  no  legal  estate ;  and,  secondly,  that  *even  if      [  ^761  ] 
she  did,  there  was  evidence  for  a  jury  to  presume  that  it  had  been 
surrendered  to  her  son  Bobert.   The  learned  Judge  left  the  question 
to  the  jury  as  to  the  construction  to  be  put  upon  the  two  deeds, 
and  told  them  they  might  presume  a  surrender  or  other  conveyance 
by  Mary  Barnewall  to  Bobert  Lord  Trimlestown.     The  jury  found 
for  the  defendant,  and  the  plaintiff  took  exceptions  thereto  (to  the 
Judge's  charge),  together  with  several  other  exceptions.     If  it  were 
necessary  to  give  an  opinion  on  these  different  exceptions  separately, 
some  of  them   would  probably  be   overruled  and  some  of  them 
allowed;  but  this  is  unnecessary,  for  we  are  unanimously  of  opinion 
that,  from  what  appears  on  the  face  of  the  record,  the  judgment  of 
the  Court  of  Common  Pleas  ought  to  be  affirmed.     That  rests  on 
the  true  construction  of  the  deed  of  1703,  that  no  legal  estate 
passed  to  Lady  Mary  ;  and  that  therefore  it  was  not  necessary  that 
she  should  have  joined  in  the  recovery."     (His  Lordship,  having 
stated  the  provisions  in  the  deed  of  1708,  and  the  power  in  the 
deed  of  1686,  proceeded  :)  ''  The  question  is  then  upon  these  deeds ; 
whether  the  deed  of  1708  is  a  good  execution  of  the  power  con- 
tained in  the  deed  of  1686,  whether  it  passed  a  legal  estate  to  Lady 
Mary  or  her  trustees ;  if  not,  the  recovery  is  unexceptionable.     We 
are  all  of  opinion  that  the  power  in  the  deed  of  1686  was  not  well 
executed  by  the  deed  of  1708.      We  are  therefore  unanimously 
of  opinion  that  no  legal  estate  passed,  no  surrender  was  necessary, 
and  that  judgment  should  be  given  for  the  defendant  on  the  writ 
of  error.     We  feel  ourselves  warranted  in  coming  to  this  conclusion 
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r.  c.  81,  8.  1,  which  enacts  that  the  Court  before  whom  the  bill  of 

exceptions  was  to  be  brought  ^should  have  authority  to  examine 
and  give  judgment  on  the  whole  bill  of  exceptions,  or  make  such 
order,  either  by  arresting  the  judgment,  granting  a  reiiire  fadm 
de  novoy  or  otherwise,  as  should  be  agreeable  to  justice.  That 
statute  was  followed  by  the  40  Geo.  III.  c.  49,  constituting  this 
Court  as  a  court  of  error,  and  giving  it  full  power  to  reverse 
or  affirm  the  judgment  of  the  Court  below  on  the  whole  matter ; 
and  on  examination  of  the  whole  record,  we  are  of  opinion  that  the 
judgment  of  the  Court  of  Common  Pleas  is  right,  and  that  it  be 
affirmed,  with  moderate  costs." 

The  present  writ  of  error  upon  the  said  judgments  of  the  Courts 
in  Ireland,  was  argued  in  the  presence  of  the  learned  Judges  (i). 

Mr.  Kelly,  for  the  plaintiff  in  error  : 

It  must  be  assumed  that  the  bill  of  exceptions  contains  the  whole 
of  the  matter  that  was  before  the  Court  of  Exchequer  Chamber,  in 
Ireland.  To  the  contents  of  that  bill  the  judgment  of  this  House 
also  must  be  confined.  Now  the  title  of  the  defendant  in  error  was 
founded  upon  certain  leases,  alleged  to  have  been  granted  to  his 
father  by  Lord  Thomas  and  Lord  Nicholas,  and  much  of  the 
Judge's  charge  to  the  jury  applied  to  them  ;  but  there  is  no  evidence 
of  the  existence  of  these  leases  contained  in  the  record :  they  are 
mentioned  in  the  bill  and  answer  in  Chancery,  which  are  the 
matters  of  the  fifth  exception,  but  it  does  not  appear  by  the  record 
that  they  were  in  existence  at  the  time  when  the  ejectment  was 
brout>ht.  It  must  be  taken  for  granted  that  there  was  no  evidence 
[  *7(>8  ]  material  to  the  ^question  in  dispute,  that  does  not  appear  in  the 
bill  of  exceptions.  The  case  is  not  stated  as  a  special  verdict, 
containing  certain  findings  of  the  jury,  nor  can  it  be  so  treated,  but 
the  whole  record,  and  nothing  out  of  the  record,  must  be  looked  to. 
There  is,  therefore,  an  absence  of  all  evidence  of  the  substantial 
title  set  up  by  the  defendant.  The  bill  filed  against  him  by  the 
lessor  of  the  plaintiff  in  1816,  the  admission  of  which  in  evidence 
is  the  matter  of  the  fifth  exception,  does  not  prove  the  existence  of 
the  alleged  leases.  A  bill  in  Chancery  proves  nothing  but  its  own 
existence :  Doe  d.  Boivennan  v.  Syhourn  (2).     The  bill  is  never  put 

(1)  Chief  Justice  Tindal ;   Justices      Parke,  Alderson,  and  Bolfe. 
Williams,  Coleridge,  Coltman.  Maule,  (2)  4  R.  I{,  363  (7  T.  E.  2), 
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in  evidence  except  when  the  answer  to  it  is  made  evidence,  and 
then  the  bill  is  put  in  to  show  the  facts  that  were  in  issue. 

(The  Lord  Chancellor  :  And  then  the  course  is  to  read  bill  and 
answer  from  beginning  to  end.  But  it  appears  by  the  record  that 
the  plainti£f  himself  put  this  bill  and  the  answer  in  evidence ;  how 
can  he  be  heard  to  object  to  the  reception  of  the  whole  or  any  part 
of  them  for  the  defendant  ?) 

Mr.  Kelly  then  took  the  exceptions  sei'iatim,  beginning  with  the 
first,  and  contended  that  the  mutilated  instrument,  the  subject  of 
that  exception,  was  not  admissible  in  evidence,  but  if  admissible, 
was  not  entitled  to  any  weight,  as  being  a  small  part  of  an  instru- 
ment, and  wholly  illegible. 

(The  Lord  Chancellor  :  But  how  often  have  parts  of  torn  letters 
been  read  in  a  cause  ?) 

But  it  is  a  universal  rule  that  when  any  document  is  produced  and 
part  read,  the  whole  is  to  be  read  if  the  adversary  require  it ; 
1  Stark,  on  Evi.  859,  and  per  Justice  Wilson  in  Master  v.  Miller  (i). 
It  would  be  a  most  dangerous  relaxation  *of  the  rules  of  evidence 
to  admit  a  deed  of  this  sort,  cut  apparently  with  a  sharp  instru- 
ment, to  be  read  for  the  party  from  whose  custody  it  was  produced. 
The  deed  of  conveyance  to  Solomon  Bichards,  the  subject  of  the 
second    exception,   was    improperly    admitted,   inasmuch  as  the 
declarations,  express  or  implied,  of  a  tenant  in  tail  that  he  was 
seised  in  fee  simple,  are  not  admissible  in  evidence  against  the 
issue  in  tail.    Neither  was  the  deed  of  compromise  with  General 
Evan  Lloyd    admissible,   as  it    did  not  concern  the  particular 
property  in  question  in  the  action  of  ejectment,  and  was  irrelevant 
to  the  issue  in  that  action,  and  calculated  only  to  excite  an 
improper  prejudice.     The  same  observations  applied  to  Bochfort's 
bill  against  T.  Eemmis,  and  to  the  answer  and  decree  therein, 
which  are  the  matters  of  the  fourth  exception.    They  were  not 
only  irrelevant  to  the  issue  between  those  parties,  but  were  altogether 
re$  inter  alio$  acta.    The  lessor  of  the  plaintiff  had  not  only  to 
complain  of  the  admission  of  improper  evidence,  but  also  of  the 
rejection  of  evidence  offered  by  himself.     The  abstract  of  title 
referred  to  in  the  sixth  exception  was  properly  admissible  for  the 
plaintiff,  being  corroborative  proof  that  the  deed  of  1708  was 
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r.  evidence  to  rebut  the  presumption  of  surrender  or  conveyance  by 

Kkmmij».      La^jy  Mary  of  her  life  estate  under  that  deed,  and  being  also,  as  a 

declaration  by  T.  Eemmis  in  whose  handwriting  it  was,  evidence 

against  every  person  claiming  in  privity  with  him. 

The  answers  of  Thomas  Lord  Trimlestown — the  subject  of  the 
seventh  and  eighth  exceptions — to  the  bills  filed  against  him  by 
Devereux  and  Miss  Preston,  would  be  most  material  evidence  of  the 
quantity  of  estates  held  in  the  premises  by  Lord  Robert  and  Lord 
[  ^65  ]  ^Thomas.  Tn  those  answers  Lord  Thomas  stated  that  he  was 
informed  by  Lady  Mary,  and  that  he  believed  the  estates  had  been 
subject  to  her  jointure  during  her  life,  and  that  she  never  joined  in 
any  recovery.  Was  not  that  evidence  to  rebut  the  presumption  of 
a  surrender  of  her  life  estate  ? 

The  learned  counsel,  after  arguing  the  other  exceptions  in  their 
order  as  numbered  and  before  stated,  submitted,  with  respect  to 
the  conformity  of  Matthias  and  Thomas  Barnewall,  that  even  if  the 
evidence  were  sufficient  to  raise  a  question  on  the  construction  of 
the  Act,  2  Anne,  c.  6,  the  conclusion  of  law  suggested  did  not 
follow,  for  that  the  Act  would  operate  only  upon  the  estate  vested 
in  the  Catholic  parent,  and  would  not  affect  the  subsequent  limita- 
tions.    He  further  contended  that  the  fine  and  recovery  of  1747 
did  not  prejudice  the  claim  of  the  plaintiff's  lessor;  denied  that 
Bobert  Lord  Trimlestown  could  by  fine  or  recovery  affect  the 
limitations  over,  and  insisted  that  there  was  no  estate  to  support 
the  fine  or  recovery ;  the  power  to  jointure  conferred  by  the  settle- 
ment of  1686,  having  been  exercised  by  John  Lord  Trimlestown, 
and  the  heirs  of  William  Earl  of  Limerick  and  Nicholas  Viscount 
Netterville,  by  the  deed  of  1708,  creating,  in  favour  of  Mary  the 
wife  of  Lord  John,  an  estate  for  her  life  in  the  manor  and  lands  in 
question,  and  the  Lady  Mary  being  no  party  to  the  fine  or  recovery, 
and  having  survived  her  said  husband  and  continued  in  possession 
of  the  property  until  her  death  in  1771.     He  finally  contended  that, 
whatever  should  be  the  decision  of  the  House  on  the  exceptions, 
the  judgment  of  the  Court  of  Exchequer  Chamber,  professing  to  be 
wholly  independent  of  the  exceptions,   and  founded  upon  that 
Court's  opinion  of  the  invalidity  of  the  deed  of  1708  as  an  execution 
[  *766  ]       of  the  power  contained  *in  the  deed  of  1686,  must  be  reversed. 
The  jurisdiction  of  that  court  of  error,  as  of  every  Court  on  a  bill  of 
exceptions  to  evidence,  should  be  confined  to  the  matters  of  the 
exceptions,  and^there  was  no  exception  relating  to  this  deed.     He 


VOL.  Lvn.l     1848.    H.  L.    9  CL.  &  FIN.  766—767. 


147 


hoped,  however,  that  the  exceptions  would  be  allowed  and  the    LordTbim- 
verdict  set  aside,  and  that  a  new  trial  of  the  cause  would  be  «. 

directed.  ^■**«"- 

Mr,  Pemberton,  with  whom  was  Mr.  Watson,  was  heard  for  the 
defendant  in  error;  but  as  the  points  of  his  arguments  on  the 
exceptions  are  comprised  in  the  opinion  delivered  on  behalf  of  the 
learned  Judges,  and  hereinafter  given,  it  is  not  necessary  to  give 
them  here.  The  cases  cited  by  him  are  noticed  in  the  following 
reply. 

The  Solicitor-Oeneral  (who  had  been  elsewhere  engaged  at  the 
opening  of  the  case)  was  heard  by  way  of  reply  : 

If  it  were  open  to  him  to  argue  the  case  on  the  effect  of  the  deed 
of  March,  1703,  there  being  no  exceptions  applicable  to  it,  he  was 
prepared  to  show  that  that  deed  was  a  sufficient  execution  of  the 
power  to  jointure  contained  in  the  deed  of  1686. 

(The  Lord  Chancellor,  after  conferring  with  the  other  Peers 
present,  said  it  was  not  open  to  the  learned  Solicitor  to  go  into  any 
matter  that  was  not  comprised  in  the  exceptions.) 

Finding  that  to  be  the  opinion  of  their  Lordships,  to  which  he 
entirely  submitted,  he  would  assume  that  the  judgment  of  affirm- 
ance, founded  as  it  was  on  the  supposed  invalidity  of  the  deed  of 
1703  as  an  execution  of  the  power  independently  of  the  exceptions, 
must  be  reversed ;  and  he  would  proceed  to  the  exceptions  taken  by 
the  plaintiff  to  the  summing  up  of  the  learned  Judge  who  tried  the 
case.  There  were  *three  such  exceptions,  and  two  of  them,  the  [  *767  ] 
eleventh  and  twelfth,  might  be  considered  together,  the  question  in 
them  being  whether  the  learned  Judge  properly  left  it  to  the  jury  to 
presume  the  surrender  of  the  Lady  Mary's  life  estate  previous  to 
the  recovery  of  1747,  from  the  absence  of  any  subsequent  recovery 
and  the  long  possession  under  the  leases ;  whereas  those  alleged 
leases  were  not  in  evidence,  nor  any  other  facts  on  which  that 
question  could  be  properly  left  to  the  jury. 


(The  Lord  Chancellor  :  If  there  was  any  evidence  of  such  facts, 
the  Judge  was  right  in  leaving  the  question  on  them  to  the  jury.) 

There  were  no  facts  before  the  jury  on  which  a  surrender  might  be 
presumed.    It  was  the  Judge's  duty  to  state  the  facts,  if  there 
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were  any,  leading  to  the  conclusion,  and  not  to  leave  it  to  the  jury 
generally  to  presume  a  surrender.  The  matter  of  the  eleventh 
exception  is,  that  the  learned  Judge  ought  not  to  have  left  to  the 
jury  the  leases  in  that  exception  mentioned,  and  possession  there- 
under, and  the  sale  or  conveyance  in  the  same  exception  mentioned, 
or  the  absence  of  any  recovery  having  been  suffered  subsequently 
to  the  death  of  Mary  Lady  Trimlestown,  as  grounds  among  other 
matters  for  presuming  a  surrender  or  conveyance  of  her  life  estate, 
there  being  no  admissible  evidence  of  such  leases,  possession,  or 
sale  or  conveyance.  So  also,  as  stated  in  the  twelfth  exception,  the 
learned  Judge  ought  not  to  have  directed  the  jury  that,  if  they 
should  believe  that  the  deeds  of  1686  and  1703  were  both  duly 
executed,  but  that  a  surrender  or  other  conveyance  by  deed  had 
been  made  by  Lady  Mary  of  her  life  estate  to  her  son  Bobert 
previous  to  the  fine  and  recovery,  they  should  find  a  verdict  for  the 
defendant;  because  that  fine  and  recovery  did  not  bar  *the 
remainders  over,  and  even  if  they  did,  the  lessor  of  the  plaintiff 
became  on  the  death  of  his  father  entitled  to  the  fee-simple.  The 
fine  and  recovery  could  operate  only  on  the  interests  which  Robert 
and  the  heirs  male  of  his  body  took  under  the  limitations,  and  the 
lessor  of  the  plaintiff  was  shown  to  be  the  heir  male  of  the  body  of 
Richard,  one  of  the  sons  of  John  Lord  Trimlestown. 

The  case  of  Wairen  v.  Greenville  (i),  cited  by  Mr.  Pemberton  for 
the  presumption  of  a  surrender  of  a  life  estate  on  a  recovery  of 
many  years'  standing,  was  not  conclusive ;  for  it  appears  by  the 
observations  on  that  case  in  Goodtitle  v.  Chandos  (2),  that  the  Court 
did  not  rely  on  presumption,  but  had  positive  evidence  of  the 
surrender  by  production  of  the  books  of  the  deceased  attomejr  who 
drew  it.  The  case  of  Tenny  v.  Jones  (3),  also  cited  by  Mr.  Pember- 
ton, was  upon  the  presumption  of  a  reconveyance  by  a  feoffee  who 
never  was  in  possession,  to  parties  who  never  were  out  of  possession  ; 
and  did  not  apply  to  the  present  case,  in  which  there  were  no  facts 
in  evidence  to  raise  the  presumption  of  a  surrender  of  the  life 
estate,  but  there  was  proof  of  the  enjoyment  of  that  estate  by  the 
tenant  for  life  up  to  her  death.  There  is  no  doubt  of  the  fact  that 
Lord  Robert  suffered  the  recovery,  but  the  Court  below  or  this 
House  ought  not  to  be  guided  by  his  dealings  with  the  estate.  If 
the  leases  of  1785  and  1788  were  in  evidence,  it  would  be  too  much 
to  presume,  from  the  mere  execution  of  them,  a  surrender  and 
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valid  recovery  in  1747.  The  declarations  of  Lord  Thomas,  in  his 
answers  to  the  bills  filed  by  Devereux  and  Miss  Preston,  were 
admissible  evidence  against  the  party  claiming  under  him  by  virtue 
of  these  leases :  *Woolway  v.  Roice{i)j  Crease  v.  Barrett  (2).  The 
object  of  the  bills  filed  against  Lord  Thomas  was  to  charge  him  as 
tenant  in  fee-simple,  and  his  answer  declared  that  he  was  only 
tenant  in  tail.  An  answer  thus  cutting  down  a  party's  interest  in 
lands,  is  admissible  evidence  against  him  and  persons  claiming 
under  him.  He  says  he  is  not  tenant  in  fee,  and  that  Lady  Mary 
informed  him  that  she  never  joined  in  the  recovery  suffered  by  Lord 
Bobert.    Therefore  the  recovery  was  not  valid. 

(The  Lord  Chancellor  :  You  must  keep  within  the  exceptions.) 

The  SoUcitor-Generalf  having  directed  the  attention  of  the  House 
again  to  the  exceptions  to  the  Judge's  charge,  contended  that  the 
whole  of  the  summing  up  was  wrong,  and  that  the  plaintiff  in  error 
was  entitled  to  a  new  trial. 

The  Lord  Chancellor,  after  conferring  with  the  other  Peers, 
proposed  the  following  questions  for  the  opinion  of  the  Judges : 

''Ist.  Whether,  regard  being  had  to  the  28  Geo.  XXL  c.  31, 
and  40  Geo.  III.  c.  89  (Irish  Acts),  the  judgment  of  the  Exchequer 
Chamber  in  Ireland  in  this  case  can  be  supported,  assuming  that 
the  exceptions  are  valid  ? 

"  2nd.  Whether,  regard  being  had  to  the  several  facts  and 
exceptions  stated  in  the  bill  of  exceptions,  any,  and  which,  of  the 
exceptions  are  valid?  " 

The  learned  Judges  desiring  time  to  prepare  their  answers  to 
these  questions,  the  further  consideration  of  the  cause  was  put  off. 

The  Judges  now  attended  to  give  their  answers. 

TiHDAL,  Ch.  J. : 

The  first  question  which  your  Lordships  proposed  in  this  case  to 
her  Majesty's  Judges,  is  this  (his  Lordship  read  it) ;  and  we  beg 
leave  to  state  our  opinion  to  be,  that  this  question  is  to  be  answered 
in  the  negative.  The  answer  to  it  depends  on  two  considerations  : 
first,  what  would  be  the  rule  of  law  if  the  present  proceedings  had 
been  commenced  in  one  of  her  Majesty's  courts  of  law  at  Westminster, 
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and  removed  in  their  present  shape  by  writ  of  error  into  an 
English  court  of  error?  and  secondly,  whether  either  of  the 
statutes  referred  to  in  your  Lordships'  question  has  given  to  the 
Irish  court  of  error  a  different  power,  or  a  different  rule  of  law,  for 
adjudicating  on  the  record  so  removed,  from  that  which  belongs  to 
and  governs  the  courts  of  error  in  this  country. 

If  the  present  action  had  been  brought  in  England,  and,  after  a 
bill  of  exceptions  had  been  tendered  at  the  trial  and  allowed  by  the 
Judge,  the  proceedings  had  been,  removed  by  writ  of  error,  both  the 
original  record  and  also  the  exceptions  tendered  at  the  trial, 
together  with  so  much  of  the  evidence  as  related  to  those  exceptions 
and  was  necessary  to  enable  the  superior  Court  to  form  its  judg* 
ment  thereon,  would  have  been  brought  by  such  writ  of  error  before 
the  superior  Court.  The  court  of  error  would  in  that  case  have 
had  a  twofold  duty  cast  upon  it :  it  would  have  been  the  duty  of  the 
Court  to  decide  upon  the  validity  of  the  exceptions  tendered  at  the 
trial,  and  to  allow  or  disallow  the  same  according  to  law ;  and  it 
would  also  have  been  its  duty,  in  case  any  errors  appeared  upon  the 
face  of  the  original  record,  to  examine  such  errors,  and  to  reverse 
or  affirm  the  judgment  *of  the  Court  below  as  the  law  required. 
But  the  court  of  error  would  have  no  further  duty  to  perform ;  it 
would  not  have  the  power  to  select  any  particular  portion  of  the 
evidence  set  forth  in  the  bill  of  exceptions,  not  being  the  subject- 
matter  of  an  exception  taken  at  the  trial,  and  to  affirm  or  reverse 
the  judgment  of  the  Court  below  upon  arguments  built  upon  such 
portion  of  the  evidence  alone,  or  upon  consideration  of  its  weight 
or  bearing  on  the  merits  of  the  case.  Such  course  of  proceeding 
and  such  ground  of  decision  by  the  Courts,  might  well  hold  in  the 
case  of  a  demurrer  to  the  evidence,  when  each  party  is  content  that 
the  whole  and  every  part  of  the  evidence  shall  be  submitted  to  the 
consideration  of  the  Court ;  or  to  the  case  of  a  special  verdict, 
where  the  facts,  not  merely  the  evidence  of  the  facts,  are  found  by 
the  jury  for  that  very  purpose  ;  but  it  is  altogether  foreign  to  the 
object  and  legal  notion  of  a  bill  of  exceptions,  which  carries  to  the 
Court  above  the  specific  exceptions  tendered  thereon  at  the  trial,  and 
confines  the  attention  of  the  court  of  error  to  those  exceptions 
alone :  and  it  would  seem  unjust  to  the  parties,  if  the  Court  were  to 
pronounce  an  opinion  on  the  whole  evidence  stated  on  the  record ; 
for  that  would  be  to  give  judgment  on  facts  neither  found  by  the  jury , 
nor  admitted  by  the  party  to  be  true;  and  besides,  it  is  not  certain 
that  all  the  evidence  is  stated  therein  which  was  received  at  the  trial. 
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Such  being  the  law  which  governs  the  consideration  of  a  bill  of    Lobd  Tbim- 
exceptions  in  England,  the  question  becomes  this,  whether  the      ^^"^^^^ 
Court  of  Exchequer  Chamber  in  Ireland  has,  under  the  28  Geo.  III.      Kbmmis. 
c.  81,  and  40  Geo.  III.  c.  89,  a  larger  power  in  adjudicating  upon 
a  cause  brought  before  it  by  writ  of  error  after  a  bill  of  exceptions 
tendered,  than  a  court  of  error  in  England  *would  have  under      [  *772  ] 
similar  circumstances  ?  and  we  think  it  has  not. 

The  object  of  the  Act  of  28  Geo.  III.  c.  81,  is  clearly  expressed 
by  the  preamble  to  be,  to  enable  the  Court,  in  which  the  action  is 
brought,  to  examine  the  exceptions  to  the  opinion  of  the  Judge  at 
Nisi  Prius,  instead  of  removing  the  same  by  writ  of  error  into  a 
superior  Court ;  and  for  that  purpose,  the  statute  enacts  that  the 
bill  of  exceptions  "shall  be  incorporated  in  the  postea,  and  be 
returned  therewith  to  the  Court  in  which  the  action  was  brought, 
which  Court  shall  have  authority  to  examine  the  same  and  give 
judgment,  granting  a  venire  facias  de  novo  or  otherwise,  as  shall 
be  agreeable  to  justice." 

Now,  in  the  first  place,  this  statute  does  not  relate  to  the  Court 
of  Exchequer  Chamber,  but  merely  gives  to  the  original  Court  in 
which  the  action  was  brought,  the  power  to  deal  with  a  bill  of 
exceptions  which  it  did  not  before  possess  :  and  in  the  next  place, 
we  are  of  opinion  that  it  gives  no  authority  to  that  Court  to  proceed 
upon  any  other  rule  or  ground  of  decision  than  that  which  before 
belonged  to  the  Court  and  governed  the  decision  upon  a  bill  of 
exceptions.  For  the  words  ''to  give  judgment  thereon,"  mean 
either  for  the  plaintiff  or  defendant,  according  to  the  merits  of  the 
exceptions.  The  words  **  to  order  the  judgment  to  be  arrested," 
mean  only  in  case  any  matter  appears  on  the  record  of  the  action 
which  calls  upon  the  Court  so  to  do ;  the  words  **  to  grant  a 
venire  facias  de  novo,**  mean  the  ordinary  judgment  where  the 
exceptions  are  allowed ;  and  the  words  "  or  otherwise  as  shall  be 
agreeable  to  justice,"  mean  that  the  Court  shall  make  any  other 
order  which  the  consideration  of  the  bill  of  exceptions,  as  a  bill  of 
exceptions,  calls  upon  them  by  law  to  make. 

And  as  to  the  other  statute  (40  Geo.  III.  c.  39),  intituled  "An  [  773  ] 
Act  for  the  more  speedy  correction  of  erroneous  judgments  given  in 
the  courts  of  law  in  this  kingdom,"  it  appears  to  have  been  passed 
for  no  other  purpose  and  to  have  no  other  effect  than  to  abolish 
the  courts  of  error  then  existing  in  Ireland,  and  to  substitute  in 
their  stead  a  Court  consisting  of  the  Chief  Justice  of  the  Court  of 
King's  Bench,  the  Chief  Justice  of  the  Court  of  Common  Pleas,  the 


152 


1843.     H.  L.     9  CL.  &  FIN.  778—774. 


[b.r. 


LoBD  Trim- 

LB8T0WK 

t. 
Eemmis. 


1st  exception. 
[  •774  ] 

Part  of  an 
old  indenture 
relating  to 
the  lands  in 
question,  ap- 
pearing to 
have  been 
severed  with 
a  sharp  in- 
bt rumen t,  and 
formerly  in 
the  custody 
of  the  plain- 
tiffs steward, 
until  litiga- 
tion com- 
menced be- 
tween them, 
afterwards 
handed  oyer 
to  the  suc- 
ceeding 
stewaitl, 
from  whose 
custody  it  is 
produced  at 
the  trial,  is 
admissible  in 
evidence 
against  the 
plaintiff,  in 
support  uf 
the  case  of 
the  defen- 
^t,  who 
ed  title 
'iie  f  or- 
ewaid. 


Chief  Baron  of  the  Court  of  Exchequer,  and  the  other  Justices  and 
BaronSy  requiring  them  to  meet  in  a  chamber  to  be  called  the 
''  Exchequer  Chamber/'  and  giving  them,  or  any  nine  of  them, 
"power  and  authority  to  examine  such  judgments  respectively, 
and  to  reverse  or  affirm  the  same,  or  to  award  such  judgment  as  to 
law  and  justice  shall  pertain ;  "  but  making  no  alteration  whatever 
in  the  law,  and  giving  them  no  powers  with  respect  to  bills  of 
exceptions,  other  than  such  as  they  possessed  by  law  before. 

The  first  question,  therefore,  proposed  by  your  Lordships,  for 
the  reasons  above  given,  we  all  agree  in  opinion  is  to  be  answered 
in  the  negative. 

It  becomes  therefore  necessary  that  we  should  consider  the 
second  question  proposed  by  your  Lordships,  "Whether,  regard 
being  had  to  the  several  facts  and  exceptions  stated  in  the  bill  of 
exceptions,  any,  and  which,  of  the  exceptions  is  valid  ?  "  And  for 
the  purpose  of  answering  this  question,  we  propose  to  take  the 
several  exceptions,  and  state  our  opinion  on  each,  in  the  order  in 
which  they  are  found  on  the  bill  of  exceptions. 

The  first  exception  on  the  part  of  the  plaintiff  below,  was 
tendered  against  the  admission  in  evidence  of  a  parchment  writing 
produced  by  the  defendant  below,  purporting  to  be  the  upper  part  of 
the  first  skin  of  an  indenture,  bearing  date  the  16th  of  March, 
'1^1679,  which  had  originally  consisted  of  two  more  skins,  and 
which  appeared  to  have  been  severed  with  a  sharp  instrument. 
And  we  think  the  question,  whether  this  was  receivable  in  evidence 
or  not,  depends  upon  the  consideration  whether  it  came  out  of  the 
proper  custody ;  and  we  see  no  reasonable  ground  for  doubting 
that  the  custody  of  this  document  was  proper  before  and  at  the 
time  of  its  being  found.  It  appears  that  it  had  been  in  the  custody 
of  Mr.  Thomas  Kemmis,  who  had  been  the  steward  of  Lord 
Trimlestown,  and  that  it  continued  in  such  custody  until  the  year 
1828,  when,  after  a  litigation  had  begun  between  Lord  Trimles- 
town and  Mr.  Eemmis,  this  document,  with  other  papers  of  the 
Trimlestown  family,  was  handed  over  by  Mr.  Kemmis's  executor 
to  the  agent  of  Lord  Trimlestown,  and  at  the  commencement  of 
1835  this  document  was  found  amongst  the  other  papers  so  handed 
over.  There  seems  nothing  objectionable  in  the  circumstance  of 
the  steward  having  been  made  the  depositary  of  this  document, 
or  of  its  being  delivered  out  of  his  custody  to  that  of  the  succeeding 
agent,  with  whom  it  is  found;  on  the  contrary,  it  would  be  the 
most  proper  custody  in  which  it  could  be  found.    And  as  to  the 
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evidence  that  in  1823  a  list  of  the  papers  had  been  made,  and  that 
the  only  entry  in  snch  list  relating  to  the  parchment  writing  was 
written  over  an  obliteration  of  an  entry  previously  written  in  the 
said  list  relating  to  another  deed ;  inasmuch  as  it  is  left  quite 
uncertain  whether  that  circumstance  was  the  result  of  an  accidental 
insertion  when  the  list  was  first  made  out,  or  of  design,  we  cannot 
give  such  efifect  to  it  as  to  say  it  ought  to  prevent  the  reception  of 
the  deed  in  evidence.  Indeed  we  cannot  see  what  object  there 
oould  be  in  making  the  entry  upon  an  erasure,  the  more  especially 
as  the  bill  of  exceptions  states,  that  enough  remains  of  the  former 
*entry  to  be  legible ;  and  we  cannot  but  think,  if  any  fraud  had  been 
intended,  the  party  would  rather  have  written  out  a  new  list  than 
allowed  the  old  one  to  be  handed  over,  bearing  this  suspicion  on 
the  face  of  it.  We  therefore  think,  so  far  as  relates  to  the  question 
of  custody  or  deposit  of  this  document,  it  is  unexceptionable. 

But  on  the  argument  of  this  exception  before  us,  it  was  also 
insisted  on,  on  the  part  of  the  plaintiff,  that  the  document  could 
not  be  received  in  evidence,  on  the  ground  of  its  mutilation.    That 
objection,  however,  appears  to  us  rather  to  be  an  objection  to  the 
weight  of  the  evidence  than  to  its  admissibility.    There  was  enough 
left  to  show  it  had  been  a  deed ;  that  it  had  been  executed,  and  that 
it  conveyed  an  estate;  and  by  recital  therein  of  the  articles  of 
agreement  of  the  date  of  the  20th  of  July,  1668,  which  had  already 
been  put  in  evidence  and  read,  there  appeared  enough  to  show  that 
the  deed  had  been  executed  in  pursuance  of  those  articles  of  agree- 
ment :  and  the  deed  being  produced  in  the  state  in  which  it  was 
actually  found  in  the  custody  of  an  agent  of  the  plaintifif,  mutilated 
subsequently  to  its  execution,  but,  when  mutilated,  by  whom,  or  for 
what  purpose,  being  left  in  complete  obscurity,  we  cannot  see  any 
legal  objection  against  its  being  placed  before  the  jury,  such  as  it  is ; 
and  the  rule  of  evidence  that  the  party  against  whom  a  deed  is 
produced  has  the  right  to  insist  that  the  whole  deed  shall  be  read, 
is  not  hereby  infringed.    He  has,  undoubtedly,  the  right  to  insist 
that  no  part  of  the  deed,  in  the  state  in  which  it  is,  shall  be  kept  back 
from  the  jury ;  and  the  whole  was  put  in  evidence  upon  the  present 
occasion.     The  weight  due  to  a  document  in  that  state  of  mutilation 
may  be  just  matter  of  comment,  but  at  least  it  appears  ^producible 
to  show  that  an  estate  had  actually  passed  by  it ;  which  consequence 
the  subsequent  destruction  of  this  deed,  whether  partial  or  total, 
would  not  in  any  manner  affect.    We,  therefore,  think  this  exception 
bbould  not  be  allowed. 


Lord  Trim- 

LBSTOWK 
iT. 

Kemmis. 


[  ^775  ] 


The  objec- 
tion, that  a 
deed  ten- 
dered in  evi- 
dence has 
been  muti- 
lated, applies 
rather  to  the 
value  of  the 
evidence 
than  to  its 
admissibility. 


[  •^TG  ] 
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LoBD  Trim-       As  to  the  second  exception  against  the  admission  of  the  conveyance 

^  by  lease  and  release  of  the  8th  and  9th  of  June,  1812,  by  Nicholas 

Kembiib.      Lord  Trimlestown  to  Solomon  Bichards  in   fee,   subject  to  the 

tion.^^^^^"       several  leases  mentioned  in  the  schedule  thereto  annexed,  the  only 

question  is  whether  it  was  admissible  for  any  purpose  connected 
If  a  deed  is      with   the  issue   between   the  parties;    for  if  admissible   for  any 

admissible  in  .  i      i         ii  -i       xt        -^  i  ^  i 

evidence  for  purpose,  the  exception  ought  not  to  be  allowed.  Now  it  would  be 
an^xception  clearly  admissible  to  prove  that  the  fee-simple  was  conveyed 
^^t\^^^^  thereby,  if  the  entail  were  disbelieved  by  the  jury,  or  if  the  entail 
allowed.  were  cut  off,  and  the  lessor  of  the  plaintiff's  case  had  rested,  as  it 

might  have  done,  on  his  title  as  heir-at-law  in  fee-simple.     It 
operates  also  as  an   admission,   by  the  party  conveying,  of  the 
existence  of  the  several  leases  enumerated  in  the  schedule.     We 
therefore  think  this  second  exception  must  also  be  disallowed. 
3rd  exception.       And  a  similar  answer,  as  it  appears  to  us,  must  be  given  to  the 

third  exception ;  the  document  therein  stated  being  one  to  which 
the  lessor  of  the  plaintiff  is  himself  a  party,  and  not  appearing  to 
be  irrelevant  to  the  matter  in  issue  ;  its  relevancy  being  shown  by 
the  evidence  which  next  follows,  and  which  gave  rise  to  the  fourth 
exception. 
4th  exception.       The  fourth  exception  was  taken  against  the  receiving  in  evidence 

a  bill  in  Chancery  by  the  administrator,  pendente  lite,  of  the  late 
Nicholas  Lord  Trimlestown,  against  Thomas  Kemmis,  as  the  land 
[  'TT?  ]  and  law  agent  of  the  said  Lord  Trimlestown ;  and  also  against  *the 
answer  thereto,  and  the  decree  made  thereon  to  account.  But  we 
are  of  opinion  that  these  several  documents  were  receivable  in 
evidence  for  the  purpose  of  explaining  the  effect  of  the  agreement 
under  seal  of  the  12th  of  September,  1833,  which  had  been  already 
put  in  evidence,  and  to  which  the  lessor  of  the  plaintiff  was  him- 
self a  party.  One  of  the  items  in  the  schedule  referred  to  in  the 
agreement,  and  already  in  evidence,  is  stated  to  be  *'  Cash  to  be 
received  by  John  Bochfort  from  William  Kemmis,  Esq.,  the 
executor  of  Thomas  Kemmis,  Esq.,  deceased,  by  the  compromise  of 
the  suit  of  liochfort  v.  KemviisJ"  That  is  the  compromise  of  this 
very  suit  in  Chancery.  The  defendant,  therefore,  must  have  the 
right  to  explain  this  item,  by  the  proceedings  in  the  suit  which  had 
been  so  compromised,  and  to  show  that  the  compromise  involved  an 
implied  ratification  by  the  lessor  of  the  plaintiff  of  the  sale  of  the 
Boebuck  estate  against  Nicholas  Lord  Trimlestown,  inasmuch  as 
the  proceeds  of  that  sale  had  found  their  way  into  the  hands  of 
Mr.  Kemmis,  and  produced  a  part  of  the  subject  of  that  suit. 
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The  fifth  exception  on  the  part  of  the  plaintiff  relates  to  the  bill    Lord  Tbim- 
in  Chancery,  filed  by  the  lessor  of  the  plaintiff  against  the  said  ^. 

Thomas  Kemmis  on  the  14th  of  October,  1816,  which  bill  the  Kemmib. 
defendant  produced  for  the  purpose  of  showing  the  subject-matter 
of  the  suit,  and  that  the  lessor  of  the  plaintiff  claimed  as  heir-at-law 
of  his  father  the  Lord  Nicholas,  and  offered  to  read  those  allegations 
therein,  but  the  plaintiff  excepted  to  the  production  of  the  evidence ; 
and  we  think  it  is  a  sufficient  answer  against  the  allowance  of  the 
exception,  that  the  bill  in  Chancery,  the  production  and  reading  of 
which  is  now  excepted  against,  had  in  an  earlier  stage  of  the 
cause  been  put  ♦in  evidence  by  the  plaintiff  himself ;  for  the  bill  [  '778  ] 
having  formed  part  of  the  evidence,  the  whole  was  in  evidence,  and 
the  defendant  might  have  insisted  at  the  time  of  its  production  by 
the  plaintiff,  that  the  whole  should  be  read,  and  in  consideration  and 
contemplation  of  law  the  whole  was  read.  The  present  exception, 
therefore,  came  too  late.  And  we  further  think  the  exception,  even 
if  the  objection  already  pointed  out  could  be  removed,  is  not  pointed 
to  the  purpose  for  which  alone  it  was  produced,  but  is  general  against 
its  being  producible  for  any  purpose,  even  if  any  just  objection  could 
be  made  against  its  application  for  the  purpose  intended,  of  which 
we  are  not  aware. 

The  sixth  exception   tendered    by  the   plaintiff  was  tendered  6th  exccptiozL 
against  the  opinion  of  the  learned  Judge  at  the  trial,  in  rejecting 
evidence  offered  by  him,  the  plaintiff,  in  reply  to  the  defendant's 
case.     The  evidence  so  offered  by  the  plaintiff,  and  rejected  by  the 
Judge,  was  a  statement  or  abstract  of  the  title  of  Nicholas  Lord 
Trimlestown  to  the  manor  and  lands  of  Roebuck,  and  which  state- 
ment or  abstract  of  title  contained  within  it  the  statement  of  a  deed 
of  the  28rd  of  March,  1708;  the  said  abstract  being  offered,  amongst 
other  purposes,  to  show  the  execution  of  such  deed,  and  to  rebut 
the  presumption  of  a  conveyance  or  surrender  of  the  life  estate 
created  therebv.    We  think  there  could  have  been  no  doubt  but 
that  this  abstract   would  have  been  admissible  against  Thomas 
Kemmifi  in  any  suit  to  which  he  was  a  party.    It  was  found,  at  his 
death  in  1823,  amongst  the  other  papers  of  the  Trimlestown  family, 
which  were  in  his  custody  as  solicitor  to  the  family.    It  bore,  upon 
several  sheets,  the  handwriting  of  Thomas  Kemmis ;  but  it  is  to  be 
remembered  that    Thomas    Kemmis    had    *parted   with  all  his       [  *779  ] 
property  in  the  premises  to  which  the  abstract  relates,  in  1804, 
when  he  conveyed  to  his  nephew,  the  present  defendant,  and  there 
is   uo  evidence  whatever  that  the  memorandums  or  statements 
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[r.b. 


Lord  Trim- 

LE8TOWM 

r. 
Krmmis. 


7th  exception. 


[  •780  ] 


Declarations 
made  by  a 
party  in  pos- 
session of  an 
estate,  in  his 
answer  to  a 
bill  in  Chan- 
cery, are  ad- 
missible in 
evidence 
against  him, 
and  persons 
deriving  from 
him ;  but  de- 
clarations by 
him  of  what 
he  heard  an- 
other person 
8tate — not 
adding  that 


which  were  in  the  handwriting  of  Thomas  Eemmis  were  inserted 
in  the  abstract  before  he  had  parted  with  the  property.  In  the 
absence,  therefore,  of  any  evidence  when  sach  insertion  was  made,  in 
the  possibility  that  it  might  have  been  made  a  few  days  only  before  the 
death  of  Thomas  Eemmis,  we  think  it  was  not  admissible  in  evidence 
against  the  present  defendant,  and  that  it  was  properly  rejected ;  for  we 
think  it  clear  that  Thomas  Eemmis  could  not  by  any  statement,  either 
by  parol  or  in  writing,  after  he  had  parted  with  his  interest,  make 
evidence  against  the  title  of  the  party  to  whom  he  had  conveyed  it. 
The  seventh  exception  relates  to  the  rejection,  by  the  learned 
Judge,  of  two  pieces  of  documentary  evidence  tendered  by  the 
plaintiff  by  way  of  reply ;  viz.  a  bill  in  Chancery  filed  against 
Thomas  Lord  Trimlestown,  by  Thomas  Devereux,  in  1780,  and  the 
answer  of  Thomas  Lord  Trimlestown  to  that  bill.  This  answer 
purported  to  state  what  Thomas  Lord  Trimlestown  had  heard  and 
believed,  that  the  Lady  Mary  Trimlestown,  the  mother  of  Lord 
Bobert,  had  never  joined  in  levying  the  fines  or  suffering  the 
recovery  which  had  been  levied  and  suffered  by  the  Lord  Bobert, 
and  that  the  Lady  Mary  had  informed  him  (Thomas  Lord  Trimles- 
town) that  she  had  refused  to  join  her  said  son  in  levying  any  fine 
or  suffering  any  recovery  of  any  of  her  jointure  lands,  though  often 
pressed  by  him  for  that  purpose :  and  we  think  the  learned  Judge 
rightly  rejected  this  evidence.  The  first  part  of  the  statement  of 
Lord  Thomas  does  not  relate  to  the  Boebuck  estate,  which  alone  is 
in  dispute,  *but  to  certain  lands  of  New-Haggard;  such  part  there- 
fore of  the  statement,  even  if  admissible,  is  irrelevant  to  the  present 
inquiry.  The  latter  part,  in  which  he  states  what  he  had  heard 
his  grandmother  say  as  to  her  lands  in  jointure,  which  may  be 
taken  to  include  the  Boebuck  estate,  is  open  to  the  objection  that 
it  is  hearsay  evidence  only,  on  a  subject  upon  which  that  species  of 
evidence  is  not  admitted;  and  although  it  is  well  known  that 
declarations  made  by  a  party  in  possession  of  an  estate  are 
admissible  against  his  own  interest,  yet  no  case  that  we  are  aware 
of  has  established  that  a  declaration  by  a  party  in  possession,  of 
what  he  heard  another  person  say  (and  in  this  case  he  does  not 
even  go  so  far  as  to  say  he  believed  what  was  told  him),  is 
admissible  to  cut  down  or  defeat  his  estate.  If  the  plaintiff  had 
offered  to  prove  by  any  other  person  that  Lady  Mary  had  made 
the  declaration  above  set  forth,  such  evidence  would  have  been 
clearly  inadmissible ;  and  we  are  not  aware  of  any  principle  of  law 
upon  which  it  becomes  admissible  because  the  statement  was  made 
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to  Lord  Thomas  when  in  possession  of  the  estate.     This  exception,  Lord  Trim- 
therefore,  it  appears  to  us,  ought  to  be  disallowed.  ^. 

The  eighth  exception  applies  itself  to  the  refusal  by  the  learned      ^^mhis. 

Judge  to  admit  in  evidence  another  answer  of  the  said  Thomas  the  statl- 

Lord  Trimlestown  to  a  bill  filed  in  the  year  1787  by  Catherine  n^«it-*re 

•^  -^  not  admis- 

Preston ;  in  which  answer  the  said  Lord  Thomas  stated  that  he  sibie  to  cut 

believed  his  father  Lord  Robert,  on  the  death  of  his  father,  became  feat  his  estate. 

seised  of  an  estate  in  remainder  in  tail  male  in  the  Boebuck  estate,  8th  exception. 

expectant  on  the  death  of  his  mother  Lady  Mary,  who  he  stated  he 

believed  had  the  same  for  her  life,  for  her  jointure.     The  learned 

Judge  refused  to  receive,  and  we  think  rightly  refused  *to  receive,       [  *78i  ] 

this  evidence ;  for  the  plaintifif  had  already  proved  in  his  own  case 

that  Lord  Robert,  on  the  death  of  his  father  in  1746,  took  as  heir 

in  tail  male.    He  had  further  already  given  evidence  that  Lady 

Mary,  the  mother  of  Lord  Robert,  was  seised  of  an  estate  therein 

for  her  life.    The  evidence  offered,  therefore,  was  inadmissible  in  Evidence 

offered  in 

reply,  so  far  as  it  was  confirmatory  of  the  plaintiff's  original  case;  reply, to rebat 
and  it  was  inadmissible  for  the  purpose  for  which  alone  it  could  be  ^ad?^  the 
offered,  namely,  for  the  purpose  of  rebutting  the  presumption  of  a  defendant,  is 
surrender  of  a  life  estate  by  the  Lady  Mary  before  the  recovery  if  it  is  only 
was  suffered  (which  presumption  had  been  urged  on  the  part  of  the  of  the  plain- 
defendant),  because,  as  the  recovery  was  not  suffered  until  the  year  ^®"^^*^ 
1747,  the  evidence  offered  of  the  relative  interests  of  Lady  Mary 
and  Lord  Robert  in  1746  was  clearly  immaterial,  inasmuch  as  it 
only  applied  to  the  precise  moment  of  the  descent  to  Robert.    We 
think,  therefore,  it  was  properly  rejected. 

The  ninth  exception  was  taken  on  the  rejection  of  the  record  of  9th  exception. 
a  special  verdict  and  judgment  thereon  in  the  Court  of  Exchequer 
Chamber,  of  Trinity  Term,  1788,  tendered  in  evidence  by  the 
plaintiff.  It  was  a  judgment  in  an  action  of  ejectment  brought  to 
recover  the  lands  in  question,  in  which  Thomas  Lord  Trimlestown 
was  the  lessor  of  the  plaintiff,  and  Joseph  Bamewall,  the  youngest 
son  of  the  said  Lord  Robert,  was  the  defendant :  and  as  to  this 
exception,  we  think  it  sufficient  to  observe  that  this  action  having 
been  brought  against  a  stranger,  the  judgment  therein  is,  as 
between  the  present  parties  on  this  record,  res  inter  alios  acta ;  the 
present  defendant  not  claiming  any  estate  under  Joseph  Bamewall, 
against  whom  the  said  judgment  was  given,  nor  being  in  any 
manner  privy  to  the  suit. 

The  tenth,  eleventh,  and  twelfth  exceptions  relate  to  the  charge       [  782  ] 
made  by  the  learned  Judge  to  the  jury. 
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T.OBD  Trim-       In  the  tenth  exception,  the  counsel  for  the  plaintiff  excepts  to  the 

p.  learned  Judge  leaving  it  as  a  question  of  fact  to  the  jury,  whether 

Kbmhis.      ^Yie  parchment  writing  dated  the  16th  of  March,  1679,  was  executed 

lion.  hy  the  parties  named  therein.    But  if  the  parchment  writing  was 

admissible  in  evidence  at  all,  and  we  have  already  expressed  our 
opinion  that  it  was  admissible,  we  think  that  the  only  question 
which  could  be  left  to  the  jury  was  precisely  that  which  was  so  left 
by  the  Judge ;  and  that  the  indorsement  on  the  back,  purporting 
that  it  had  been  sealed  and  delivered,  taking  into  consideration  the 
mutilation  of  the  deed,  which  had  destroyed  the  seals  and  names 
of  the  parties  who  had  executed  it,  did  piimd  facie  import  that  it 
had  been  executed  by  all  the  parties  thereto.  We  therefore  think 
this  tenth  exception  ought  to  be  disallowed. 

nth  and  12th       And  we  think  neither  of  the  grounds  of  exception  can  be  justly 

made  to  the  charge  of  the  learned  Judge,  which  are  respectively 
contained  in  the  eleventh  and  twelfth  exceptions.  If  the  learned 
Judge  had  told  the  jury  that,  from  the  facts  proved  in  the  case,  they 
were  bound  to  presume  a  surrender  or  other  conveyance  by  the 
Lady  Mary,  the  mother  of  Robert  Lord  Trimlestown,  of  her  life 
estate  ;  such  direction  would  have  been  justly  objectionable.  But 
he  says  no  more  tlian  that  they  are  at  liberty  to  make  such  pre- 
sumption ;  and  undoubtedly  they  were  at  liberty  so  to  do,  if  they 
believed  the  facts  which  had  been  proved,  and  if  they  thought  those 
facts  warranted  the  existence  of  the  surrender.  And  if  they  did  so 
believe,  and  did  presume  that  the  life  estate  was  in  fact  surrendered 
[  •78.S  ]  or  conveyed,  then  all  diflSculty  as  to  the  validity  of  the  *common 
recovery,  suffered  in  1747,  is  removed :  in  that  case  there  was  a  good 
tenant  to  the  precipe ;  the  recovery  was  a  valid  recovery.  Robert 
Lord  Trimlestown,  who  suffered  the  recovery,  acquired  thereby  the 
fee ;  the  leases  subsequently  made,  under  which  the  defendant  claims, 
were  valid  leases  ;  and  the  learned  Judge  was  right  in  directing  the 
jury,  upon  such  supposition,  to  find  their  verdict  for  the  defendant. 
We  are,  therefore,  all  of  opinion,  in  answer  to  the  second  ques- 
tion proposed  by  your  Lordships,  that  no  one  of  the  exceptions  taken 
at  the  trial  is  valid. 

Lord  Brougham  : 

My  Lords,  these  twelve  exceptions,  which  were  argued  very  fally 
before  your  Lordships  with  the  most  valuable  assistance  of  the 
learned  Judges,  having  led  to  the  very  clear  and  distinct  opinion 
which  has  been  given  by  the  Chief  Justigb  of  the  Common  Pleas 
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on  the  part  of  himself  and  his  learned  brethren,  I  apprehend  your 
Lordships  will  now,  after  the  delay  which  this  cause  has  undergone, 
feel  it  right  to  proceed  to  give  your  judgment.  I  may  remind  your 
Lordships  that  very  many  of  those  points  appeared  to  us  as  the 
cause  went  on  (and  we  paid  great  attention  to  the  exceptions  in 
detail)  to  be  exactly  as  the  learned  Judges  have  described  them.  I 
have  no  hesitation  in  saying  that  my  mind  goes  along  with  the 
result  of  the  deliberations  of  those  learned  Judges.  I  have  only 
one  shadow  of  doubt ;  and  I  mention  it  as  a  very  slender  doubt 
indeed,  to  which  I  do  not  mean  to  say  I  attach  any  material  weight, 
regarding  the  seventh  exception. 

The  seventh  exception  is  upon  the  ground  of  the  rejection,  in 
evidence,  of  declarations  of  the  party  in  possession  of  the  estate 
unfavourable  to  his  own  title,  and  against  the  party  claiming  in 
right  of  that  title.  *The  learned  Judges  hold  that  the  declaration 
of  a  party  so  in  possession  would  be  competent  and  admissible  in 
evidence  against  him  or  his  privies,  claiming  through  and  under 
him  in  that  title ;  yet,  that  a  declaration  or  statement  of  a  person 
so  circumstanced  would  not  be  admissible  in  evidence  if  it  were 
only  a  statement  of  something  which  he  had  heard  from  some 
other  person,  and  not  of  his  own  opinion  of  his  title.  That  is  the 
distinction  taken  by  the  learned  Judges,  and  it  is,  no  doubt,  a  very 
natural  distinction,  as  to  the  weight  rather  than  the  admissibility 
of  the  evidence.  If  it  is  only  a  declaration  or  a  statement  of  what 
some  other  person  said,  a  stranger  to  the  title  and  a  stranger  to  the 
cause,  it  might  perhaps  admit  of  a  doubt  whether  everything  that 
is  said  against  a  man's  title,  by  himself,  might  not  be  admissible  in 
evidence,  reserving,  indeed,  a  question  as  to  the  weight  of  the 
evidence,  for  the  consideration  of  those  by  whom  it  shall  have  to 
be  weighed.  I  take  for  granted  that  the  learned  Judges  have 
applied  their  minds,  and  that  they  have  discussed  the  question  in 
that  view.  They  have  come  to  this  decision  unanimously,  and 
apparently  without  any  great  hesitation  ;  and  I  therefore  certainly 
waive  any  hesitation  or  doubt  which  I  may  feel  upon  the  subject, 
and  am  not  disposed  to  quarrel  with  the  opinion  they  have  delivered 
to  your  Lordships,  or  to  recommend  your  Lordships  to  disaffirm 
the  judgment  below,  and  to  give  judgment  for  the  plaintiff  in  error, 
upon  that  doubt  alone.  That  being  the  case,  my  Lords,  I  certainly, 
if  your  Lordships  shall  think  fit,  after  the  delay  that  has  taken 
place,  feel  prepared  to  advise  your  Lordships  to  give  judgment  for 
the  defendant  in  error. 
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Lord  Campbell  : 

It  gratifies  me  very  much  to  find  *tbat  the  learned  Judges  have 
unanimously  given  their  opinion  upon  these  points  in  the  manner 
which  I  had  anticipated,  and  which  is  in  exact  accordance  with  the 
opinion  I  had  formed  upon  all  these  points  during  the  argument. 
I  entirely  concur  in  the  opinion  which  has  now  been  delivered  by 
the  Chief  Justice  of  the  Court  of  Common  Pleas,  both  upon  the 
construction  of  the  Acts  of  Parliament  and  upon  those  exceptions. 

With  regard  to  the  seventh  exception,  I  must  say  that  I  most 
heartily  concur  in  the  opinion  of  the  learned  Judges  upon  that 
exception ;  because  it  seems  to  me,  that  although  you  may  admit 
evidence  of  what  a  person  in  possession  has  said  as  to  matters 
within  his  own  knowledge,  to  cut  down  the  title  he  has,  it  would 
lead  to  mischievous  consequences  if  you  could  give  in  evidence 
against  him  and  those  who  claim  under  him,  that  which  he  is  said 
to  have  heard  another  person  say;  because  that  may  be  utterly 
false.  He  may  state  something  which  he  has  heard  another  person 
declare,  and  which  he  knows  to  be  utterly  false,  although  in  the 
very  same  sentence  he  does  not  say  that  it  is  false.  It  seems  to 
me,  therefore,  that  the  learned  Judges  have  taken  the  just 
distinction  upon  that  point,  and  that  the  rule  which  they  have 
propounded  to  your  Lordships  will  be  highly  useful  with  reference 
to  the  reception  of  such  declarations  in  future. 

I  entirely  concur  with  my  noble  and  learned  friend  who  has  now 
addressed  your  Lordships,  that,  if  my  noble  and  learned  friend  on 
the  woolsack  is  of  the  same  opinion,  there  is  no  occasion  for  further 
delay  in  giving  judgment  in  this  case. 

Lord  Brouoham: 

I  had  no  intention  of  arguing  this  point.  I  threw  out  what 
occurred  to  me  during  *the  argument  at  the  Bar  in  the  presence  of 
the  learned  Judges.  Of  course  I  did  not  mean  that  I  had  the  least 
doubt  that,  what  another  person  might  say  against  the  title  and 
which  might  be  known  to  the  owner  at  the  time  that  he  made  the 
declaration  or  statement  to  be  false,  that  of  itself  was  not  admissible 
evidence.  But  the  way  in  which  it  occurred  to  me  was,  that  a  person 
stating  what  he  knows  or  thinks  to  be  against  his  title,  is  evidence 
against  him  and  against  those  claiming  under  him.  A  person 
stating  what  another  person  has  said  against  his  title,  and  not  at 
the  same  time  denying  it,  appears  to  me  to  leave  a  doubt  whether 
he  has  not,  by  stating  it,  shown  that  he  considered  that  there  was 
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something  in  it ;  bat  I  do  not  quarrel  with  the  law  as  laid  down  by 
the  learned  Judges. 

The  Lord  Chancellor  : 

I  beg  to  state  that  I  entirely  concur  in  the  opinion  which  has 
been  delivered  by  the  learned  Chief  Justice,  and  I  agree  with  my 
noble  and  learned  friends  who  have  proposed  that  your  Lordships 
should  now  give  judgment  for  the  defendant  in  error. 

Lord  Brougham  : 

We  all  feel  how  greatly  obliged  we  are  to  the  learned  Judges  for 
their  assistance  in  this  case,  which  has  been  one  of  great  labour 
and  anxiety  ;  and  how  admirably  the  learned  Chief  Justice,  as  he 
always  does,  has  given  the  opinion  of  his  learned  brethren,  in  a 
manner  which  is  certainly  calculated  to  be  of  great  use  in  the  law. 

Mr.  Kelly  reminded  their  Lordships,  with  regard  to  the 
question  of  costs,  that  inasmuch  as  the  Court  below  decided  this 
case  upon  the  preliminary  point,  *and  gave  no  judgment  upon  the 
several  exceptions,  it  was  necessary,  in  order  to  obtain  judgment 
upon  the  exceptions,  to  come  before  this  House  upon  the  general 
appeal.  He  threw  that  out  for  their  Lordships'  consideration, 
because  judgment  had  now  been  given  in  favour  of  the  plaintiff  in 
error  upon  that  preliminary  point. 

Lord  Brougham: 

I  am  inclined  to  think  that  it  is  not  a  case  for  costs. 

The  other  Lords  present  concurred  in  that  view. 

It  was  accordingly  ordered,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Ireland,  affirming  the  judgment  of  the 
Coart  of  Common  Pleas  there,  be  affirmed,  &c. 

(The  omission  in  this  order  of  any  judgment  upon  the  question 
of  costB,  left  the  parties  to  pay  their  own  costs  respectively.) 
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The  HOUSEHILL  COAL  and  IRON  COMPANY  v. 

NErLSON(l). 

(9  Clark  &  Finnelly,  788—818 ;  S.  C.  2  BeU,  1 ;  1  W.  P.  C.  673.) 

Invention— Patent— Evidence— Practice— Stat.  5  &  6  Will.  IV.  c.  83. 

A  person,  to  be  entitled  to  a  patent  for  an  invention,  must  be  the  first 
and  true  inventor;  and  there  must  not  be  any  public  use  thereof  by 
himself  or  others,  prior  to  the  granting  of  the  patent. 

Trials  of  an  incomplete  invention,  by  way  of  experiment,  are  not 
evidence  of  '*  prior  use  "  for  the  purpose  of  invalidating  a  patent.  Prior 
use,  for  that  purpose,  means  public  use  and  exercise  of  the  invention. 

Evidence  of  the  existence  of  a  completed  invention,  once  in  public  use, 
although  abandoned  or  the  use  long  discontinued  but  not  altogether  lost 
sight  of,  is  sufficient  to  invalidate  a  patent  subsequently  granted  for  the 
same  invention : 

Held,  therefore,  that  on  the  trial  of  an  issue  *' whether  an  invention 
described  in  a  patent  is  not  the  original  invention  of  the  patentee,"  it  is  an 
erroneous  direction  in  law  to  the  jury  to  charge  them  that  the  evidence  of 
prior  public  use,  to  invalidate  the  patent,  must  show  that  *'the  use  was 
continued  to  the  time  when  the  patent  was  granted ;  not  to  the  very  exact 
period,  but  that  it  must  have  been  known  and  used  as  a  useful  thing  at  the 
time." 

If  upon  a  bill  of  exceptions  to  the  Judge's  charge  to  the  jury,  the 
superior  Court  see  that  there  was  a  misdirection  calculated  to  mislead  the 
jury  in  their  verdict,  the  Court  has  no  discretion,  but  must  allow  the 
exception  and  direct  a  new  trial,  even  though  the  verdict  may  be  right 
Secu8y  in  case  of  a  motion  for  a  new  trial  on  the  ground  of  misdirection  (2). 

The  5th  section  of  the  Act  5  &  6  Will.  IV.  c.  83  (3),  requiring  a  defendant 
to  an  action  for  infiinging  a  patent,  to  give  the  plaintiff  notice  of  the 
objections  on  which  he  means  to  rely  at  the  trial,  does  not  apply  to 
Scotland ;  the  practice  there,  of  confining  the  evidence  at  the  trial  to  the 
averments  on  the  record,  being  a  sufficient  protection  against  surprise : 

Held,  that  the  want  of  such  averments  on  the  record,  cannot  be  supplied 
by  a  notice  of  objections  lodged  in  process. 

The  respondent,  James  Beaumont  Neilson,  of  Glasgow,  engineer, 
obtained,  in  the  year  1828,  letters-patent  securing  to  him,  his 
executors  and  assigns,  the  exclusive  privilege  of  using  and  vending 
*in  Scotland,  for  14  years,  his  "invention  for  the  improved  appli- 
cation of  air  to  produce  heat  in  fires,  forges,  and  furnaces,  where 
the  bellows  or  other  blowing  apparatus  are  used ;"  and  by  deed  of 
assignment,  dated  March,  1830,  he  communicated  a  joint  interest 
with  himself  in  the  patent  to  three  persons  represented  by   the 


(1)  See  Neilaon  v.  Bdt8  (1868)  L.  B. 
3  Ch.  433,  429,  37  L.  J.  Ch.  321  (1871) 
L.  R.  5  H.  L,  1,  15,  40  L.  J.  Ch.  317  ; 
PlimpUm  V.  Makolmson  (1876)  3  Ch.  D. 
557,  45  L.  J,  Ch.  505  ;  Badische  Anilin 
tind  Soda  Fubrik  v.  Levinstein  (1883)  24 
Ch.  D.  172,  52  L.  J.  Ch.  704;  J/arris 
V.  Boihirell  (1887)  36  Ch.  D.  429,  56 


L.  J.  Ch.  459,  where  this  case  was  cited 
by  the  Court. — A.  C. 

(2)  See  now  46  &  47  Vict.  c.  57, 
ss.  28  and  107,  as  to  trial  without  a 
jury  in  the  absence  of  special  direction. 
—A,  C. 

(3)  Repealed  by  46  &  47  Vict,  c  57, 
s.  113;  see  now  ih'd,  b.  29. — A.  O. 
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other  respondents.  The  principle  of  the  invention,  according  to 
Mr.  Neilson's  specification,  consisted  in  the  application  of  heated 
atmospheric  air  to  fires  and  furnaces ;  and  the  mode  of  carrying 
that  principle  into  operation  was  by  heating  the  air,  while  under 
blast,  in  a  separate  air-vessel  placed  between  the  blowing  apparatus 
and  the  furnace.  The  air-vessel — made  of  iron  or  other  metal, 
sufficiently  strong  to  endure  the  blast  from  the  blowing  apparatus 
— to  be  air-tight,  except  the  apertures  for  the  admission  and  emis- 
sion of  the  air ;  and  to  be  heated  to  a  high  degree  of  temperature 
by  a  fire  distinct  from  the  fire  to  be  affected  by  the  blast  or  current 
of  air. 

In  October,  1840,  the  respondents,  finding  that  the  appellants  were 
using,  at  their  iron-works  at  Househill,  without  license,  a  process  of 
applying  heated  air  to  their  furnaces,  the  same  or  similar  to  that 
described  in  the  letters-patent,  applied  to  the  Court  of  Session  for 
suspension  and  interdict  to  restrain  them  from  using  it,  and  raised  an 
action  for  damages  against  them  for  the  inj  ury  sustained  by  the  alleged 
encroachment  on  the  patent.     The  two  processes  were  then  con- 
joined, and  a  record  was  made  up,  in  which  the  appellants — in  their 
answers,  first  to  the  bill  of  suspension,  and  afterwards  to  the  action 
— ^averred,  among  other  things,  that  the  application  of  heated  air 
to  fires  and  furnaces,  to  produce  a  more  intense  heat  and  combus- 
tion, was  known  and  publicly  practised  prior  to  the  date  of  Neilson's 
patent,  more  particularly  by  the  invention  of  Mr.  George  Chapman, 
of   Whitby,  in   *1825 ;  that  the   application  of   atmospheric  air, 
heated  beyond  its  ordinary  temperature,  to  promote  combustion  in 
smelting  furnaces,  or  in  the  smelting  of  ores  and  metals,  was  known 
and  practised  prior  to  the  date  of  the  patent,  both  in  England  and 
Scotland,  particularly,  among  others,  by  the  late  Mr.  Dawson,  of 
Xjow  Moor  iron-works,  in  Yorkshire,  by  Mr.  Wilkinson,  of    the 
13radley  iron-works,   in   Staffordshire,  and  also  at  Horsley  iron- 
works, in  that  county ;  and  that  the  same  process  was  described  in 
a  treatise  published  by  a  Mr.  Saddler,  in  Nicholson's  Journal  of 
Natural  Philosophy  for  April,  1798,  in  titled  ''  Description  of  an 
apparatus  for  disengaging  oxygen-gas  and  applying  it  to  the  best 
£idvantage  ;  to  which  are  added.  Observations  on  the  blow-pipe  by 
\V-  Nicholson."    They  also  referred  to  the  patent  obtained  by  the 
J^tev,  Mr.  Stirling,  of  Kilmarnock,  in  1816,  and  to  a  patent  obtained 
by  Mr.  Botfield,  of  Shropshire,  in  1828  ;  and  further  averred,  that 
X(r.  Jeffries,  of  the  Grove  foundry,  Southwark,  in  1825,  invented  a 
xnode  of  applying  heated  air  in  its  transit  in  pipes  placed  in  a 
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charcoal  fire,  for  the  purpose  of  producing  a  more  intense  degree  of 
heat  in  the  smelting  of  iron  ores. 

The  following  issues  for  trial  by  a  jury  were  approved  of  by  an 
interlocutor  of  the  27th  of  January,  1842  (i) :  "  Whether  in  the 
course  of  the  year  1840,  and  during  the  currency  of  the  said 
letters-patent,  the  defenders  did,  in  or  at  their  iron  works  at 
Househill,  by  themselves  or  others,  wrongfully  and  in  contraven- 
tion of  the  privileges  conferred  by  the  said  letters-patent,  use 
machinery  or  apparatus  substantially  the  same  with  the  machinery 
or  apparatus  described  in  said  specification,  and  to  the  effect  set 
forth  in  the  said  letters-patent  and  specification ;  to  the  loss,  injury, 
and  damage  of  the  pursuers?*'    Or, 

'^1.  Whether  the  invention,  as  described  in  the  said  letters- 
patent  and  specification,  is  not  the  original  invention  of  the 
pursuer,  J.  B.  Neilson  ? 

*'  2.  Whether  the  description  contained  in  the  said  specification  is 
not  such  as  to  enable  workmen  of  ordinary  skill  to  make  machinery 
or  apparatus  capable  of  producing  the  effect  set  forth  in  the  said 
letters-patent  and  specification  ? 

''  3.  Whether  machinery  or  apparatus  constructed  according  to 
the  description  in  the  said  letters-patent  and  specification,  is  not 
practically  useful  for  the  purposes  set  forth  in  the  said  letters- 
patent  ?  " 

After  the  issues  were  adjusted,  but  before  the  record  was  closed, 
the  appellants  gave  the  respondents  notice  of  a  note  of  objections 
lodged  by  them  in  process,  and  that,  besides  denying  that  they  had 
infringed  the  patent  (as  they  had  before  denied  on  the  record),  they 
intended  at  the  trial  to  rely  on  those  objections  (2).     This  note  of 


(1)4  Bell,  M.  &  D.  470. 

(2)  It  appeared  that  this  note  of 
objections  was  lodged  in  a  mistaken 
compliance  with  the  fifth  section  of 
Lord  Brougham's  Act  (5  &  6  Will.  IV. 
c.  83,  **  An  Act  to  amend  the  Law 
touching  Letters-patent  for  Inven- 
tions") ;  by  which  it  is  enacted,  **That 
in  any  action  brought  against  any 
person  for  infringing  any  letters- 
patent,  the  defendant  on  pleading 
thereto  shall  give  to  the  plaintiff,  and 
in  any  $cire  facias  to  repeal  such 
letters-patent  the  plaintiff  shall  file 
with  his  declaration,  a  notice  of  any 
objections  on  which  he  means  to  rely 
at  tho  trial  of  such  action ;  and  no 


objection  shall  be  allowed  to  be  made 
in  behalf  of  such  defendant  or  plaintiff 
respectively  at  such  trial,  unless  he 
prove  the  objections  stated  in  such 
notice:  Provided  always,  that  it  shall 
and  may  be  lawful  for  any  Judge  at 
chambers,  on  summons  served  by  sucK 
defendant  or  plaintiff  on  such  plaintiff 
or    defendant   respectively,    to    sho^nr 
cause  why  he  should  not  be  allowed  to 
offer  other  objections  whereof  notioo 
shall  not  have  been  given  as  aforesaid, 
to  give  leave  to  offer  such  objectioT^«« 
on  such  terms  as  to  such  Judge  shall 
seem  fit."    But  it  seems  this  section 
of  the  Act  does  not  extend  to  Scotlanti  ; 
vide  infra ^  p.  178. 
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objections,  after  setting  forth  the  various  instances  of  prior  use 
before  averred  on  the  record,  further  added,  ^'  that  application  of 
atmospheric  air  beyond  the  ordinary  degree  of  temperature  ^to 
facilitate  the  smelting  of  iron  and  other  ores,  was  known  and 
publicly  practised  in  Scotland  and  England  prior  to  the  date  of  the 
said  patent,  particularly  at  Irvine,  Greenock,  Glasgow,  and  various 
other  places  in  the  counties  of  Ayr,  Renfrew,  Lanark,  and  Mid- 
Lothian,  and  also  at  Liverpool^  London,  the  Bradley  and  Horsley 
iron-works  in  Staffordshire,  and  the  Low  Moor  iron-works  in  York- 
shire ;  by  various  iron-masters  and  iron-founders,  anchor-smiths, 
and  other  persons  engaged  in  the  smelting  and  manufacture  of 
iron."  The  note  also  stated  numerous  objections  to  the  title  and 
terms  of  the  patent,  and  to  the  specification  thereof. 

On  the  trial  of  the  issues  before  the  Lord  Justice-Clerk,  both 
parties  produced  a  large  mass  of  evidence,  and  the  jury  found  for 
the  respondents  on  all  the  issues  (i). 

The  appellants  gave  notice  of  motion  for  a  new  trial;  but 
abandoning  that  motion,  they  presented  a  bill  of  exceptions,  of 
which  there  were  13,  the  first  being  to  the  learned  Judge's  rejec- 
tion of  evidence,  the  others  to  his  Lordship's  directions  to  the  jury. 
The  bill  of  exceptions,  having  been  signed  by  the  Lord  Justice- 
Clerky  came  to  be  argued  before  the  Lords  of  the  Second  Division 
of  the  Court  of  Session ;  who,  by  an  interlocutor  of  the  20th  of 
July,  1842,  disallowed  all  the  exceptions,  with  expenses  to  the 
respondents  (2) . 

The  appeal  was  against  that  interlocutor,  and  also  against  the 
interlocutor  of  January,  1842,  approving  of  the  issues ;  but  the 
objections  to  the  latter  were  abandoned  at  the  hearing  of  the 
appeal,  and  the  arguments  for  the  appellants  were  principally 
applied  to  the  first  and  eleventh  exceptions. 

The  first  exception  was  to  the  ruling  of  the  Judge  in  rejecting  a 
witness  tendered  by  the  appellants,  to  prove  the  use,  about  20  years 
ago  (long  prior  to  the  date  of  the  patent),  at  an  anchor-smith's 
forge  at  Irvine,  of  a  pipe  heated  between  the  hand-bellows  and 
forge,  in  order  to  produce  more  intense  heat  in  the  forge.  The 
respondents'  counsel  objected  to  that  evidence,  and  generally  to  that 
line  of  inquiry,  on  the  ground  that  no  sufficient  notice  of  it  was 
given  to  them  by  the  averments  on  the  record. 

The  Lord  Justiob-Clbrk  sustained  the  objection  op  three  grounds : 

Ist,  that  the  note  of   objections    lodged    in  process  did  not 

(1}  4  Bell,  M.  ft  D.  1187—1215.  (2)  5  Bell,  M.  D.  ft  Y.  86. 
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supply  defects  of  averments  on  the  record,  supposing  that  that  note 
contahied  such  averments  as  would  be  necessary  on  the  record  to 
let  in  this  evidence  ;  2nd,  that  no  notice  was  given  on  the  record  of 
this  line  of  inquiry,  or  of  prior  use  of  the  invention  at  a  smith's 
forge  in  Irvine  ;  and  3rd,  that  in  an  inquiry  as  to  prior  use  of  an 
invention,  by  instances  of  the  practices  of-  persons  for  20  years,  it 
is  essential  to  the  interests  of  patentees  and  to  the  ends  of  justice, 
that  the  record  should  contain  such  information  as  would  enable 
the  patentee  to  meet  such  cases,  by  previous  inquiry  into  the  pur- 
poses and  objects  of  the  practices  to  be  proved  against  him,  in 
which  the  prior  use  of  his  invention  may  be  alleged  to  be  found. 

The  eleventh  exception  was  to  the  learned  Judge^s  charge  and 
direction  in  point  of  law  to  the  jury,  on  the  evidence  of  some  of  the 
appellants'  witnesses,  who  stated,  in  substance,  that,  about  42  years 
ago,  they  were  employed  at  the  Bradley  iron- works,  in  Staffordshire, 
then  belonging  to  a  Mr.  Wilkinson ;  that  he  had  blast-furnaces  and 
blowing  apparatus  from  a  blast-engine ;  that  there  was  a  cylinder 
heated,  through  *which  air  passed  before  it  got  to  those  furnaces ; 
that  the  object  of  putting  air  through  the  cylinder  was  to  heat  it ; 
that  the  effect  on  the  furnaces  was  to  make  the  iron  too  rich  or  too 
good — good  for  small  castings,  but  not  good  for  malleable  iron  ;  that 
it  (the  cylinder)  was  used  for  about  three  months  in  these  furnaces, 
and  then  put  to  a  finery ;  that  it  was  used  there  for  three  months 
more,  then  given  up  again ;  and  they  blew  the  same  cylinder  with 
cold  air,  never  heated  air,  after  being  satisfied  it  would  not  do. 

The  Lord  Justice-Clerk,  with  reference  to  that  line  of  evidence, 
told  the  jury  thus: 

"  The  second  direction  in  point  of  law  which  I  have  to  give 
you   in   this  issue    (the   first  issue  in  the   alternative)   respects 
what  is  prior  use,  so  as  to  destroy  the  invention.     This  is  what 
the  defenders  must  prove ;  that  it  was  not  new  in  respect  of  the 
public  use  and  exercise  thereof  in  this  kingdom.     The  question 
in  each  case  is  a  matter  of  fact  for  the  jury,  but  this  is  in  point 
of  law  the  sort  and  kind  of  use  the  existence  of  which  a  jury  must 
find  to  be  proved,  in  order  to  warrant  them  to  find  against  the 
patentee.     Great  utility  is  one  important  element  in  the  question 
of  novelty ;  for  if  the  process  is  of  great,  manifest,  and  immediate 
utility,  that  is  of  the  utmost  importance  to  the  point.    Could  this 
have  been  previously  in  public  use  and  exercise  without  clear  and 
abundant  proof?    The  cases  referred  to  at  the  Bar  have  settled 
that  the  use  must  be  public  use;  that  the  existence  and  trial  of 
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regular  machines  of  the  very  same  sort,  if  abandoned,  if  not  used 
and  introduced  into  practice,  is  not  public  use  and  exercise  thereof 
in  the  kingdom.  In  the  case  of  the  suspension  principle  of  wheels, 
it  was  well  stated  by  Mr.  Justice  Patteson  to  the  jury  who  tried 
that  case  " — His  Lordship  having  read  the  charge  of  Mr.  Justice 
*Pattb80N  in  the  case  of  Jones  v.  Pearce^  as  reported  in  Mr.  Godson's 
book  on  Patents,  p.  46  (2nd  edit.),  and  also  a  passage  from  Lord 
Chief  Justice  Tindal's  charge  to  the  jury  in  Cornish  v.  Keene,  from 
a  note,  p.  44  of  Mr.  Webster's  Cases,  proceeded  :  "You  will  observe 
that  it  is  settled  that  the  trials  founded  on  as  proofs  of  prior  use, 
Ist,  must  have  been  public ;  2nd,  must  have  been  continued,  not 
abandoned ;  8rd,  must  have  continued  to  the  time  when  the  patent 
was  granted  :  I  do  not  say  to  the  very  exact  period,  but  it  must  have 
been  known  and  used  as  a  useful  thing  at  the  time.  The  abandon- 
ment of  trials  as  not  successful  or  satisfactory,  is  a  decided  proof 
that  the  invention  was  not  turned  to  account  for  public  utility, 
and  was  not  in  public  use  and  operation." 

The  eleventh  exception  of  the  appellants  was  to  this  charge,  in 
BO  far  as  the  Lord  Justice-Clerk  directed  the  jury  in  point  of  law 
that  **  the  proof  of  prior  use  of  the  patent  invention  must  not  only 
be  public,  but  must  have  been  continued,  not  abandoned,  and  must 
have  continued  to  the  time  when  the  patent  was  granted;  not 
to  the  exact  period,  but  it  must  have  been  known  and  used  as  a 
useful  thing  at  the  time." 
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The  Attorney 'General  and  the  Lord  Advocate  (with  whom  was 
Mr.  Kelly),  for  the  appellants  : 

The  eleventh  (i)  exception  must  be  allowed,  whatever  may  be 
the  decision  of  the  House  on  the  other  exceptions.  This  case  is 
of  great  importance,  not  only  on  account  of  the  amount  of 
property,  but  also  on  account  of  the  principle  involved  in  it, 
there  being  about  20  ^actions  pending  on  the  validity  of  the 
patent,  and  a  proceeding  also  in  the  Court  of  Chancery  to  set  it 
aside.  It  is  quite  clear  that  the  Lord  Justice-Clerk  misdirected 
the  jury  on  the  law  as  to  the  proofs  of  prior  use.  His  Lordship 
vent  on  an  erroneous  view  of  the  law,  being  either  misled  by,  or 
mistaking  the  effect  of,  the  words  of  the  charge  of  Mr.  Justice 


[  •7%  ] 


(1)  The  arguments  on  the  first 
exception,  relating  to  the  practice  of 
pleading  in  the  Scotch  Courts  under 
the  Judicature  Act,  6  Qeo.  IV.  c.  120, 


8.  8,  and  the  relative  Acts  of  Sederunt, 
are  given  by  Mr.  Sidney  Bell,  in  his 
report  of  this  case,  2  Vol.  1, 
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Pattbson  in  Jones  v.  Pearccy  of  which  there  is  no  report  except  in 
Mr.  Godson's  book  on  Patents  (i).  His  Lordship  says,  first,  ''that 
prior  use  must  be  public ;  secondly,  that  it  must  be  continued,  not 
abandoned,'*  raising  a  distinction  between  a  thing  that  is  continued 
and  a  thing  that  is  not  abandoned,  and  putting  continuance  in 
contradistinction  to  abandonment  of  the  use ;  ''  and  thirdly,  that  it 
must  have  continued  to  the  time  that  the  patent  was  granted  ;  that 
it  must  have  been  known  and  used  as  a  useful  thing  at  the  time." 
Now  whatever  authority  may  be  given  to  the  charge  of  Mr.  Justice 
Pattbson  in  respect  to  Mr.  Strutt's  wheel,  the  words  ascribed  to 
that  learned  Judge  give  no  sanction  for  the  latter  part  of  the  Lord 
Justice-Clbrk's  direction  here,  that  the  use  must  have  been  con- 
tinued and  known  and  used  as  a  useful  thing  at  the  time  of  the 
granting  of  the  patent.  Mr.  Justice  Patteson's  charge  to  the  jury 
proceeded  on  the  view  that  Mr.  Strutt's  application  of  his  wheel  was 
a  mere  experiment,  proving  it  to  be  useless,  and  that  the  invention 
covered  by  the  patent  in  that  case  remedied  the  defects  of  Mr. 
Strutt's  wheel ;  whereas  the  charge  here  excepted  to  would  go  to  shut 
out  parties  from  proceeding  on  the  public  use  of  a  thing,  which  is 
not  an  experiment,  nor  abandoned,  but  of  which  the  use  had  been 
discontinued  a  short  time  before  the  patent  was  granted.  *That 
charge  goes  far  beyond  the  charges  of  the  English  Judges  cited 
as  authorities  for  it,  and  receives  no  sanction  from  them.  There 
may  be  many  inventions  that  are  not  used  as  useful  at  the  time 
when  a  patent  is  granted,  and  which  are  neither  useless,  nor 
experiments,  nor  abandoned.  The  use  of  them  may  be  suspended 
or  superseded  by  other  apparatus  coming  in  their  place  and  sup- 
planting them  for  many  years,  but  still  not  abandoned  as  useless. 
Suppose  that  an  invention,  known  and  in  general  use  as  useful,  is 
put  away  or  superseded  by  something  better,  and  that  after  some 
years  that  something  better  can  be  no  longer  used,  for  want, 
suppose,  of  funds,  or  by  the  breaking  out  of  a  war,  or  other  cause, 
can  it  be  maintained  that  another  party  is  entitled  to  a  patent  for 
the  thing  before  left  off,  merely  because  it  was  not  publicly  used 
at  the  time  the  patent  was  granted  ?  The  question  is,  who  is  the 
true  and  first  inventor  ?  If  the  entire  invention  is  stated  in  a  book 
or  newspaper,  without  any  use  of  it,  that  is  quite  sufficient  to 
prevent  the  patentee  from  having  the  exclusive  use  of  it.  The  part 
of  the  statute  of  James  relied  on  by  the  respondents  must  be  read 
in  connexion  with  the  condition  of  the  letters-patent,  viz.  **  that  if 

(1)  See  2ud  edit.  pp.  28,  46,  &  190, 
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the  invention  is  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof/'  then  the  privilege  shall  cease.  No  patent  can  be 
good,  if  it  be  shown  that  what  is  claimed  under  it  was  brought  into 
public  use  before  the  patent  was  applied  for  (i).  (Passages  were 
read  from  the  short-hand  writer's  notes  of  Lord  Abinoer's  charge 
to  the  jury  in  the  case  of  Carpenter  v.  Smith,  which  came  afterwards 
before  the  Court  of  Exchequer  (2).) 

Mr.  Rutherfurd  and  Mr.  PembetioUy  for  the  respondents  : 

There  are  no  grounds  for  maintaining,  on  the  evidence  before 
the  jury  in  this  case,  that  the  respondents*  patent  is  void  for  prior 
use ;  and  the  Judge's  direction  to  the  jury  on  that  evidence  was 
studiously  cautious  and  perfectly  correct.  The  appellants'  counsel 
seem  to  overlook  the  distinction  between  the  objections  to  a 
patent  founded  on  prior  use,  and  on  the  want  of  originality  in  the 
alleged  invention  ;  and  confounding  things  perfectly  distinct,  they 
deduce  from  the  false  premises  the  supposed  absurdity  that  a  patent 
may  be  obtained  for  a  machine  publicly  known  and  used  for  many 
years,  but  allowed  to  go  into  disuse  from  accidental  circumstances. 
The  fallacy  of  this  argument  is  apparent.  Such  circumstances  may 
affect  the  patent  in  respect  that  the  patentee  was  not  the  true  and 
first  inventor :  it  would  be  for  the  jury  to  say,  under  the  circum- 
stances, whether  he  was  entitled  to  that  character. 

It  is  provided  by  the  statute  21  James,  c.  8,  sect.  6,  **  that  any 
declaration  before  mentioned  shall  not  extend  to  any  letters-patent, 
&c.  hereafter  to  be  made  of  the  sole  working,  &c.  to  the  true  and 
first  inventor  of  such  manufactures,  which  others  at  the  time  of 
making  such  letters-patent  and  grants  shall  not  use."  There  are 
three  conditions  on  which  the  Crown,  under  this  statute,  grants 
patents :  1st,  that  the  patentee  shall  be  the  first  and  true  inventor ; 
2nd,  that  at  the  date  of  the  patent  the  invention  shall  not  be 
publicly  used  by  others;  and  8rd,  that  the  grant  shall  not  be 
contrary  to  law.  The  first  and  second  conditions,  of  the  originality 
of  the  invention,  and  the  non-use  of  it  in  public,  are  totally  distinct. 
The  words  "  which  others  at  the  time  of  making  such  letters-patent 
and  grants  shall  not  use,"  show  that  the  time  to  which  prior  use 
*refers,  is  the  time  of  granting  the  patent,  and  not  any  remote 
prior  period.     Similar  expressions  are  used  in  a  previous  section  of 


(1)  Gk)d8on  on  Patents,  45,  194, 
275;  and  see  Lord  Broofi^ham's  Act, 
5  ft  6  Will.  lY.  c.  83,  s.  2  [rep.  46  & 


47  Vict.  c.  57,  8.  113]. 
(2)  9  M.  &  W.  300. 
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the  Act,  and  are  construed  in  the  same  manner.  That  construction 
of  the  statute  is  supported  by  Mr.  Justice  Patteson's  charge  in  the 
case  of  Jones's  patent,  that  if  it  appeared  on  the  evidence  that  the 
wheel  constructed  by  Mr.  Strutt  in  1814,  was  in  substance  the 
same  as  that  for  which  Jones  got  the  patent,  '^and  that  if  it 
(Strutt's  wheel)  was  used  openly  in  public,  and  that  the  same 
continued  to  be  used  up  to  the  time  of  taking  out  the  patent,  that 
would  be  a  ground  for  saying  that  Jones's  wheel  .was  not  new.  But 
if  it  appeared  that  Mr.  Strutt's  was  an  experiment,  and  that  he, 
finding  it  did  not  answer,  ceased  to  use  it  altogether,  and  nobody 
else  followed  it  up;  and  that  the  plaintiflF's  invention,  which  came 
afterwards,  was  his  own,  and  remedied  the  defects  of  Strutt's  wheel, 
although  he  knew  nothing  of  it;  then  there  was  no  reason  for 
saying  the  patent  was  not  good."  Lord  Chief  Justice  Tindal,  in 
Cornish  v.  Keene  (as  reported  by  Mr.  Webster  in  his  book  on 
Patents,  p.  137,  and  in  a  note  (i)  to  his  Cases,  p.  44),  directed  the 
jury  '*  to  say  whether  the  invention  was  or  was  not  in  public  use  and 
operation  at  the  time  the  patent  was  granted."  Looking  to  these 
high  authorities,  as  well  as  to  the  enactments  of  the  statute  of 
21  James  I.,  no  one  can  doubt  that  the  direction  of  the  Lord  Justice- 
Clerk  laid  down  the  law  correctly  in  holding  that  the  prior  use  of 
an  invention,  in  order  to  set  aside  a  patent,  must  be  public  and  well 
known, — not  merely  an  experiment  and  abandoned, — and  known 
and  used  at  or  about  the  time  when  the  patent  was  granted. 


The  Lord  Advocate  replied. 


MarcJi  6.        ThE  LoRD   CHANCELLOR  : 

[  800  ]  The   principal  question  in  this  case  arises  out  of  the  eleventh 

exception.  The  learned  Judge  stated  to  the  jury  what  he  considered 
to  be  sufficient  evidence  to  support  prior  use,  so  as  to  invalidate 
the  patent.  The  learned  Judge  expressed  himself  in  these  terms  : 
'*  You  will  observe  that  it  is  settled,  that  the  trials  founded  on,  as  a 
proof  of  prior  use,  must  have  been  public;  must  have  been  continued, 
not  abandoned ;  must  have  continued  to  the  time  when  the  patent 
was  granted ;  I  do  not  say  to  the  very  exact  period,  but  it  must  have 
been  known  and  used  as  a  useful  thing  at  the  time." 

The  first  question  that  arises  upon  this  charge,  is  what  the 
learned  Judge  meant  by  the  word  **  trials."  That  word,  as  I  under- 
stand it,  does  not  in  that  passage  import  experiments  going  on  for 

(1)  1  W.  P.  C.  44,  «. 
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the  purpose  of  concluding  or  perfecting  the  invention.  But  I 
understand  the  word  ''  trials "  to  have  been  used  in  a  different 
sense.  It  could  not  have  been  used  in  the  former  sense ;  for  this 
reason,  that  the  distinction  which  the  learned  Judge  draws — and 
draws  with  so  much  pains  and  so  much  care — could  not  have  applied 
to  that  meaning  of  the  term  **  trials  ;  "  because,  if  they  were  mere 
trials  and  experiments  in  the  progress  of  the  invention,  it  was 
wholly  immaterial  whether  they  were  continued  or  whether  they 
were  abandoned,  because  in  neither  case  could  they  have  been 
made  use  of  as  evidence  of  prior  use  for  the  purpose  of  invalidating 
the  patent. 

It  becomes  necessary,  therefore,  from  the  context  to  consider 
what  it  was  that  the  learned  Judge  meant  by  the  word  "  trials ;  " 
and  I  think  that  sufficiently  appears  by  a  reference  to  the  former 
passage,  which  former  passage,  indeed,  is  only  separated  from  the 
passage  in  question  by  the  two  cases  to  which  the  ^learned  Judge 
refers :  he  says,  "  The  cases  referred  to  at  the  Bar  have  settled  that 
the  use  must  be  public  use;  that  the  existence  and  trial  of  regular 
machines  of  the  very  same  sort,  if  abandoned,  if  not  used  and 
introduced  into  practice,  is  not  public  use  and  exercise  thereof  in 
the  kingdom."  Then,  after  stating  the  two  cases,  he  goes  on  thus  : 
*'  You  will  observe  that  it  is  settled  that  the  trials  founded  on  as 
a  proof  of  prior  use,  1st,  must  have  been  public ;  2nd,  must  have 
been  continued,  not  abandoned ;  8rd,  must  have  continued  to  the 
time  when  the  patent  was  granted."  He  is,  therefore,  obviously 
speaking  of  the  same  trials  to  which  he  had  before  referred,  namely, 
trials  of  regular  machines  of  the  very  same  sort;  and  he  says, 
those  trials  of  regular  machines  of  the  very  same  sort,  if  abandoned, 
will  not  be  evidence  of  public  use ;  and  that  he  so  meant  is  quite 
obvious,  also,  from  the  concluding  part  of  the  sentence,  where  he 
says,  **  but  it  must  have  been  known  and  used  as  a  useful  thing  at 
the  time."  What  is  the  meaning  of  that  ?  The  invention  must 
have  been  known  and  used  as  a  useful  thing  at  the  time.  So  that 
I  understand  the  proposition  of  the  learned  Judge  to  be  this,  that 
if  the  machine  had  been  made  and  had  been  put  in  trial,  unless 
those  trials  had  gone  on  and  the  machines  had  been  used  up  to  the 
time  of  the  granting  of  the  letters-patent,  it  would  not  be  evidence 
of  prior  use,  so  as  to  invalidate  the  letters-patent. 

Now  I  am  obliged  to  say,  with  all  deference  to  the  learned  Judge, 
and  with  all  respect  for  the  learned  Judges  of  the  Court  of  Session, 
that  I  think  in  that  respect  they  are  mistaken ;  and  that,  if  it 
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is  proved  distinctly  that  a  machine  of  the  same  kind  was  in  exist- 
ence and  was  in  public  use,  it  is  not  necessary  that  such  use  should 
come  down  to  the  time  when  the  patent  was  granted ;  if  it  was 
used  and  the  use  ^was  discontinued,  still  that  is  sufficient  evidence 
in  support  of  the  prior  use,  so  as  to  invalidate  the  letters-patent. 

Now,  my  Lords,  it  appears  to  me  that  the  learned  Judges  in  the 
Court  below  were  misled  by  the  two  cases  that  were  cited  by  the 
learned  Judge  who  presided  at  the  trial.  There  is  an  expression 
supposed  to  have  been  made  use  of  by  Mr.  Justice  Patteson  at 
a  trial  at  Nisi  Prius,  upon  which  reliance  was  placed,  reported, 
I  think,  in  Mr.  Godson's  book.  Whether  Mr,  Justice  Pattbson 
did  really  make  use  of  that  expression  or  not,  I  have  no  means 
of  knowing.  But  afterwards,  when  the  case  of  Carpenter  v.  Smith 
came  before  the  Court  of  Exchequer,  and  reference  was  made  to 
that  passage  in  the  summing  up  of  the  learned  Judge  to  whom 
I  have  referred,  Mr.  Baron  Aldbrson,  apparently  with  the  assent 
of  the  rest  of  the  Court,  commented  upon  that  observation,  dis- 
senting from  the  position,  and  expressed  an  opinion  that  that 
learned  Judge,  if  he  had  so  expressed  himself,  had  expressed  himself 
incorrectly  in  point  of  law  (i). 

Again,  in  the  other  case  {Cornish  v.  Keene)  which  has  been 
referred  to,  which  is  also  a  Nisi  Prius  case,  at  which  the  Chief 
Justice  of  the  Common  Pleas  presided,  similar  expressions  are 
imputed  to  him.  But  in  a  subsequent  stage  of  Cornish  v.  Keene  {2)^ 
when  it  came  before  the  Court  of  Common  Pleas,  the  Judges  took 
time  to  consider  their  judgment,  and  the  learned  Chief  Justice 
afterwards,  pronouncing  the  opinion  of  the  Court,  did  not  state  the 
position  in  those  terms,  but  said,  that  if  before  the  granting  of  the 
letters-patent  the  machine  had  been  in  use,  that  was  prior  use 
sufficient  to  invalidate  the  letters-patent ;  and  it  was  not  necessary 
that  the  contrivance  or  the  machine  ^should  be  in  use  up  to  the 
time  of  the  letters-patent.  If  it  is  discontinued,  provided  it  has 
been  once  in  public  use,  and  the  recollection  of  it  has  not  been 
altogether  lost;  if  it  has  been  once  publicly  used,  that  will  be 
sufficient  to  invalidate  the  letters-patent,  although  the  use  may  be 
discontinued  at  the  time  when  the  letters-patent  were  granted. 

Now,  my  Lords,  I  apprehend  that  that  is  the  law,  and  the  known 
law,  upon  the  subject  in  this  country.  I  never  heard  it  before 
questioned,  that  the  notorious  public  use  of  an  invention  before 


(1)  9  M.  &  W.  303. 


(2)  43  R.  R.  747  (3  Ring.  N.  C.  570 ; 
4  Scott,  337). 


vor.  Lvn.]     184S.     H.  L.     9  CL.  &  FIN.  SOB— 804. 


173 


the  granting  of  letters-patent,  though  it  may  have  been  discontinued, 
is  sufficient  to  invalidate  the  letters-patent. 

Then,  the  remaining  question  for  our  consideration  is  this,  and 
it  is  an  important  one ;  whether,  if  the  learned  Judge  laid  down 
the  law  incorrectly  to  the  jury,  this  was  calculated  to  mislead  the 
jury  in  the  verdict  they  were  to  pronounce?  Now  I  apprehend 
that  in  this  case  it  was  eminently  calculated  to  mislead  the  jury, 
and  for  the  reasons  which  I  am  about  to  state.  The  question 
related  to  the  proceedings  that  had  taken  place  at  the  Bradley  iron- 
works. It  was  contended  that  a  machine  similar  to  that  of  the 
plaintiff's  had  been  publicly  used  at  those  works;  and  another 
point  was  raised  also,  as  to  whether  or  not  it  was  a  mere  experi- 
ment, or  the  actual  use  of  a  complete  machine.  Now  it  is  quite 
obvious  that  as  these  were  points  for  the  consideration  of  the 
jury,  the  jury  were  liable  to  be  misled,  and  greatly  misled,  by  the 
summing  up  of  the  learned  Judge,  for  the  reason  which  I  am  about 
to  state.  When  they  retired  for  consideration,  they  would  naturally 
say,  **  It  is  a  question  for  our  consideration  whether  this  machine 
used  at  the  Bradley  works  was  a  machine  similar  to  that  of  the 
plaintiffs.  And  another  consideration  *that  we  have  before  us 
is  this:  was  that  machine  simply  in  the  course  of  experiment, 
or  was  it  a  complete  machine  ?  "  In  order  to  disentangle  them- 
selves from  the  difficulty  of  deciding  this  question,  they  might 
immediately  have  said,  and  they  would  naturally  have  said,  **  It  is 
quite  immaterial  for  us  to  consider  those  points,  because  as  that 
machine  was  afterwards  discontinued,  the  learned  Judge  has  told 
us  that,  although  we  should  be  of  opinion  that  the  machines  were 
the  same,  although  we  should  be  of  opinion  that  the  machine  was 
not  merely  in  the  course  of  invention,  but  that  it  was  completed  for 
the  purpose  of  practical  use ;  yet  the  learned  Judge  has  told  us  that 
unless  that  use  has  come  down  to  the  time,  or  about  the  time,  of 
granting  the  letters-patent,  it  cannot  be  made  use  of  as  prior  use 
for  the  purpose  of  invalidating  the  letters-patent.  It  is  unneces- 
sary, therefore,  for  us  to  consider  those  points."  That  would  have 
been  the  natural  course  which  the  jury  would  have  taken ;  there- 
fore it  is  perfectly  obvious  that,  if  the  learned  Judge  be  incorrect 
in  the  manner  in  which  he  stated  the  law  in  the  particular  which 
I  have  stated,  it  was  calculated  to  mislead  the  jury. 

Now,  my  Lords,  if  this  was  a  motion  for  a  new  trial,  having  read 
the  evidence  and  having  attended  to  the  record,  I  really  for  one 
should  feel  strongly  of  opinion  that  we  ought  not  to  have  disturbed 
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the  verdict,  for  I  think  the  verdict  is  supported  by  the  evidence. 
But  when  we  come  to  consider  a  bill  of  exceptions,  we  are  boand 
to  take  a  different  view  of  the  subject ;  and  if  we  are  of  opinion 
that  the  law  was  laid  down  incorrectly,  and  if  we  are  of  opinion 
that  the  jury  may  have  been  misled,  we  have  no  discretion  to 
exercise ;  we  are  bound  to  say,  under  such  circumstances,  that  the 
exception  must  be  allowed. 

Under  these  circumstances,  I  am  of  opinion,  for  the  reasons  which 
I  have  thus  shortly  stated,  that  the  eleventh  exception  ought  to  be 
allowed. 

With  respect  to  the  other  exceptions,  first,  as  to  the  first 
exception;  I  am  quite  satisfied  by  the  arguments  at  the  Bar,  that 
the  learned  Judge  did  right  in  refusing  to  admit  the  evidence. 

The  arguments  at  the  Bar  have  satisfied  me,  that,  according  to 
the  law  of  Scotland,  and  according  to  the  course  of  proceeding  in 
Scotland,  the  Judge  in  that  respect  was  correct.  And  with  respect 
to  the  other  exceptions,  the  eighth  and  ninth,  it  is  unnecessary  for 
me  to  enlarge  upon  them,  because  my  noble  and  learned  friends 
who  are  near  me,  and  myself,  expressed  our  opinions  upon  lihose 
points  in  the  course  of  the  argument,  and  I  understood  that  they 
were  ultimately  abandoned  by  the  learned  counsel. 

Under  these  circumstances,  I  should  recommend  your  Lordships 
to  allow  the  eleventh  exception,  and  to  disallow  all  the  rest. 

Lord  J^rougham: 

I  entirely  agree  in  the  view  taken,  and  for  the  reasons  so 
luminously  expressed,  by  my  noble  and  learned  friend  on  the 
woolsack,  that  the  exceptions,  all  but  the  eleventh,  were  properly 
disallowed  by  the  Court  before  whom  the  bill  was  brought,  and  that 
your  Lordships  should  disallow  those  exceptions  here,  affirming  the 
judgment  below;  but  I  also  entirely  concur  with  my  noble  and 
learned  friend  that  we  have  no  choice  here  but  to  allow  the  eleventh 
exception. 

This  is,  as  my  noble  and  learned  friend  has  justly  remarked, 
another  case  than  that  of  an  application  for  a  new  trial,  and  other 
discretion  within  other  bounds  alone  remains  to  us  to  exercise.  If 
we  are  of  opinion,  *first,  that  the  law  has  been  mistaken,  and, 
under  a  misapprehension  of  it,  it  has  been  erroneously  delivered  by 
the  Judge  to  the  jury  ;  and  if  we  are,  secondly,  of  opinion  that  the 
misdirection  in  point  of  law,  the  mistake  in  point  of  law,  committed 
by  the  learned  Judge,  had  a  direct  tendency,  I  may  almost  say  an 
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inevitable  tendency,  to  mislead  the  jury  in  the  conclusion  to  which 
they  should  come  and  in  the  verdict  which  they  should  deliver, 
then,  my  Lords,  both  of  these  questions  being  answered  in  the 
affirmative,  that  the  law  was  mistaken,  and  that  the  mistake  tended 
to  mislead  the  jury  in  their  verdict,  we  have  no  choice,  but  must 
allow  the  exception. 

Now,  my  Lords,  a  more  important  mistake,  in  point  of  law,  your 
Lordships  will  give  me  leave  to  say,  could  not  possibly  have  been 
made  by  the  learned  Judge  than  that  into  which  the  learned  Judge 
fell  upon  the  present  occasion.  And  I  will  not  allow  it  to  be  said 
for  one  moment,  in  dealing  with  this  question,  that  there  is  anything 
doubtful,  that  there  is  anything  speculative,  that  there  is  any  new 
law  to  ba  laid  down,  or  even  any  new  topics  in  respect  of  the  law, 
about  to  be  broached  here  in  dealing  with  the  direction  of  the 
learned  Judge;  for  I  speak  with  all  possible  respect  for  that  learned 
Judge's  great  ability  and  experience  in  his  profession  in  Scotland, 
when  I  say  that  this  law  which  has  been  mistaken  here  by  his 
Lordship  is  a  matter  of  as  perfect  certainty,  as  thoroughly  known, 
and  as  little  drawn  into  doubt  in  Westminster  Hall,  where  the  law 
is  administered  touching  the  construction  of  the  statute  of  James, 
the  Patent  Act,  as  any  one  branch  of  the  law  most  commonly  known 
and  most  frequently  administered  by  our  Courts. 

The  mistake  into  which  the  learned  Judge  fell,  and  *in  which  he 
was  followed  by  his  brethren  of  the  Second  Division,  appears  to 
me  to  have  arisen  from  this :  the  Patent  Act  contains  two  excep- 
tions ;  the  proviso  under  which  the  monopoly  is  allowed  to  be 
granted,  notwithstanding  the  statute  prohibiting  all  monopolies  for 
the  future,  saves  to  the  Crown  the  power  formerly  general,  and  now 
become  limited  by  force  of  the  Act,  in  two  cases  alone.  In  cases 
of  invention,  the  patent  right,  the  monopoly,  may  be  granted  by 
the  Crown  to  a  person,  provided  first  he  be  the  first  and  true 
inventor ;  and  provided,  secondly,  that  at  the  time  of  the  grant  of 
the  monopoly  of  the  patent,  others  shall  not  havis  used  the  same. 
Consequently,  observe  the  result :  if  either  he  is  proved  not  to  be 
the  true  inventor,  or  if,  being  the  true  inventor,  nevertheless  it  be 
proved  that  there  has  been  an  user  by  others  at  the  time  of  the 
patent,  in  either  the  one  case  or  the  other,  the  right  flies  ofif :  the 
condition  does  not  attach,  which  condition  precedent  must  have 
existed  in  both  those  particulars  to  enable  the  Crown  to  come 
within  the  benefit  of  the  proviso,  and  to  be  saved  from  the 
prohibition  of  the  Act  against  all  future  grants  of  monopoly. 
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Now  the  Court  below  never  seems  to  have  kept  those  two  conditions 
distinct,  which  are  perfectly  distinct  in  their  own  nature;  for  a 
person  may  be  disentitled  to  a  patent,  who  is  the  first  inventor,  on 
account  of  user  at  the  time  ;  or  he  may  be  disentitled  to  a  patent, 
though  not  used  at  the  time,  if  he  was  not  the  first  inventor  :  both 
titles  must  concur. 

Now  see  how  this  mistake  with  respect  to  the  abandonment  and 
continuance  got  in  through  the  door  which  I  have  just  shown  your 
Lordships  the  Court  allowed  to  be  left  open  for  error  creeping  in. 
If  an  invention  has  not  been  completed,  but  if  it  all  rests  in 
^experiment  and  trial,  then  it  is  a  most  material  circumstance  as  a 
test  whether  any  given  act  of  a  party,  other  than  the  inventor,  was 
trial  or  complete  invention.  It  is  a  most  salutary  and  important 
test  to  apply  with  a  view  to  ascertain  that,  to  see  whether  he 
abandoned  it  or  continued  it ;  if  he  abandoned  it,  if  he  gave  it  up 
altogether,  and  for  20  or  80  years  did  nothing,  it  is  a  very  strong 
presumption  that  it  was  only  experimental,  not  an  invention  com- 
pleted. But  suppose  it  was  complete,  and  suppose  it  is  admitted 
not  to  have  been  a  trial ;  suppose  it  is  allowed  to  have  been  an 
invention  executed,  if  I  may  so  speak,  not  merely  executory,  or  not 
merely  in  the  progress  of  invention,  but  an  invention  completed, — 
then  it  is  one  of  the  greatest  errors  that  can  be  committed  in  point 
of  law,  to  say  that  with  respect  to  such  an  invention  as  that,  it 
signifies  one  rush  whether  it  was  completely  abandoned,  or  whether 
it  was  continued  to  be  used  down  to  the  very  date  of  the  test  of  the 
patent :  provided  it  was  invented  and  publicly  used  at  the  time,  20 
or  80,  or,  as  in  this  case,  40  years  ago,  it  is  perfectly  immaterial ; 
not  immaterial  to  the  second  question,  arising  upon  the  second 
condition,  namely,  whether  it  was  used  or  not  at  the  time  of  the 
granting  of  the  patent,  but  totally  immaterial  to  the  other  question, 
which  is  equally  necessary  to  be  ascertained  in  the  inventor's  favour, 
whether  or  not  he  was  the  first  and  true  inventor ;  for  he  must  be 
the  first  and  true  inventor,  as  well  as  the  only  person  using  it  at 
the  time ;  otherwise  he  is  not  entitled  to  the  letters-patent.  Herein 
precisely  lies  the  error  which  has  been  committed  by  the  learned 
Judge ;  he  dwells  upon  that  as  if  it  were  material  in  both  cases ; 
that  is  to  say,  to  the  question  of  first  and  true  inventor,  to  which 
it  is  not  material,  as  well  as  to  the  question  of  user  at  the  time,  to 
which  it  is  material. 

I  entirely  agree  with  my  noble  and  learned  friend  in  considering 
that  there  can  be  no  doubt,  that  in  using  the  word  "  trial "  here, 
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the  learned  Judge  does  not  mean  it  as  experiment;  because, 
previously,  just  before  the  two  cases  are  cited,  he  speaks  of  the 
*'  existence  and  trial "  of  machines  of  the  very  same  sort,  and  then 
he  makes  his  observations  upon  it.  Now  *' existence*'  implies 
invention ;  **  trial  '*  there,  is  rather  use  than  experiment ;  and  all 
that  passage  of  the  learned  Judge's  charge,  taken  with  what  follows 
after  citing  the  two  cases,  and  somewhat  misunderstanding  the  import 
of  the  two  cases,  clearly  relates  to  invention  executed  and  completed. 

My  Lords,  it  is  always  a  dangerous  thing,  in  applying  a  Nisi 
Prius  dictum,  to  take  that  dictum  as  law,  when  it  goes  against  the 
known  law  laid  down  in  cases  in  Banc,  which  has  received  the  full 
consideration  of  the  several  Courts  before  whom  the  question  arose; 
but  it  is  still  more  dangerous,  when  we  are  dealing  with  the  law 
of  another  country,  to  rely  upon  the  chance  dicta  of  Judges  at  Nisi 
Prius ;  but  it  is  most  of  all  perilous,  and  most  of  all  apt  to  lead 
Judges  into  mistakes,  if  they  rely  upon  a  report  not  in  any  of  the 
regular  Term  reports,  or  even  Nisi  Prius  reports,  but  in  some  work, 
though  of  a  learned  person,  yet  who  quotes  it  without  authority ; 
because  it  is  very  possible  that  there  may  have  been  a  misapprehen- 
sion of  what  fell  from  the  learned  Judge ;  and  that  possibility 
becomes  a  high  probability,  when  it  turns  out  to  be  inconsistent 
with  the  reason  of  the  case,  and  with  other  known  authorities  in 
the  regular  sources  from  which  you  obtain  accounts  of  what  has 
passed  before  the  learned  Judges. 

My  Lords,  I  doubt  very  much  whether  that  fell  from  Mr.  Justice 
Pattbson  which  has  been  stated.  If  it  did,  it  has  been  negatived, 
with  the  assent  of  the  Court  *of  Exchequer,  by  what  fell  from  Mr. 
Baron  Aldbbson  when  the  subject  was  mentioned  in  Carpenter  v. 
Smith.  As  to  what  is  supposed  to  have  fallen  from  Lord  Chief 
Justice  TiNDAL  also  at  Nisi  Prius  I  have  the  most  positive  and 
indisputable  authority  to  state  that  the  law  as  laid  down  now  by 
the  Lord  Chancellor  in  his  judgment,  and  as  I  have  now  stated 
my  opinion  upon  it  also,  is — notwithstanding  what  is  supposed 
to  have  fallen  from  the  learned  Chief  Justice — the  clear  and 
undoubted  law  upon  the  subject ;  that  it  is  so  in  the  opinion  of 
the  learned  Chief  Justice  himself;  it  is  a  thing  that  will  not 
admit  of  dispute ;  that  it  is  an  unquestionable  position,  as  to  which 
no  doubt  whatever  can  be  entertained ;  and  I  believe  he  would 
express  himself  as  much  astonished  at  ever  having  heard  of  its 
being  doubted,  as  I  have  done  in  the  course  of  the  observations 
which  I  have  taken  leave  to  submit  to  the  House. 
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All  these  matters  being  duly  taken  into  consideration,  and  there 
being  in  my  apprehension  no  kind  of  doubt  that  the  jury  upon  the 
trial  would  say,  "Why  should  we  consider  whether  it  was  used  at 
the  Bradley  works  or  not  ?  Why  should  we  consider  whether  it 
was  a  trial  or  a  completed  invention  ?  Be  it  so,  that  it  was  used 
40  years  ago ;  be  it  so,  that  it  was  a  complete  invention ;  we  hear 
the  learned  Lord  Justice-Clerk  telling  us  that  we  need  not  trouble 
ourselves  upon  these  points,  for  it  is  enough  for  us  if  it  was 
abandoned ;  and  that  takes  the  facts  out  of  the  case,  and  leads  us 
to  find  a  verdict  the  other  way  :  "  upon  these  grounds  we  have  no 
choice  in  this  application,  it  being  a  bill  of  exceptions.  We  have 
no  hesitation  in  saying  that  the  law  was  misconceived  and  misstated 
to  the  jury.  The  law  is  undeniable ;  it  is  a  matter  of  no  doubt 
or  hesitation  among  any  men  in  this  country,  who  have  been 
accustomed  to  administer  *it,  or,  I  will  venture  to  say,  with  any 
practitioner  whose  opinion  is  entitled  to  any  weight ;  and  I  am  also 
of  opinion  that  the  law  so  laid  down  tended  to  mislead,  and  must 
necessarily  have  tended  to  mislead  the  jury.  Upon  these  grounds 
I  have  no  hesitation  in  supporting  the  proposition  of  my  noble  and 
learned  friend,  that  this  eleventh  exception  must  be  allowed. 

I  ought  to  apologize  to  your  Lordships,  after  the  very  luminous 
statement  of  opinion  (in  which  I  entirely  agree,  as  well  as  in 
the  reasons  for  it)  of  my  noble  and  learned  friend  the  Lord 
Chancellor,  for  having  occupied  so  large  a  portion  of  your  time 
in  adding  the  small  weight  of  my  opinion  to  his;  but  I  deemed 
it  necessary  upon  this  account,  that  it  might  clearly  appear  to 
practitioners  here  as  well  as  elsewhere  that  no  doubt  whatever  has 
been  entertained  upon  the  subject,  and  also  that  it  might  appear 
in  what  way  the  error  crept  into  the  very  learned  and  able  Judge's 
directions  to  which  I  have  adverted. 


Lord  Campbell  : 

My  Lords,  this  case  has  been  treated  so  copiously  and  lucidly  by 
my  noble  and  learned  friends  who  have  preceded  me,  that  I  shall 
occupy  but  a  very  few  moments  of  your  Lordships*  time  in  offering 
a  very  few  observations  upon  it.  I  entirely  concur  in  the  opinion 
that  has  been  expressed  upon  the  first  exception ;  I  think  that  the 
learned  Judge  was  perfectly  justified  and  bound  at  the  trial  to 
reject  the  evidence  which  was  rejected.  It  seems  to  me  that  that 
section  of  the  recent  Act  of  Parliament  about  giving  notice,  does 
not  apply  to  proceedings  in  Scotland. 
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(Lord  Brougham  :  Clearly  not.) 

Lord  Campbbll  : 

There  are  other  sections  of  the  Act  of  Parliament  that  apply  to 
Scotland,  but  I  *think  that  this  does  not.  The  language  employed 
shows  that  it  was  not  so  intended ;  and  there  was  this  plain  reason 
for  abstaining  from  carrying  into  Scotland  that  provision ;  namely, 
that  the  law  of  Scotland  required  no  such  amendment,  because,  by 
the  very  salutary  practice  prevailing  in  that  country,  there  is  no 
danger  of  surprise,  the  condescendence  and  the  statement  upon  the 
record  being  to  be  looked  at  as  confining  the  general  issue  that 
might  be  granted  to  try  the  merits  of  the  question.  I  am,  there- 
fore, clearly  of  opinion  that  where  an  issue  of  this  sort,  which  in 
the  North  is  called  a  general  issue,  is  granted,  the  learned  Judge 
at  the  trial  is  fully  justified  in  looking,  and  ought  to  look  at  the 
record,  and  to  confine  both  parties  to  the  facts  and  circumstances 
which  are  therein  alleged.  Looking  at  the  record  in  this  case,  it 
seems  to  me  that  it  excludes  evidence  of  the  trial  which  is  supposed 
to  have  taken  place  at  Irvine,  and  that  the  defenders  were  not 
justified  in  entering  mto  evidence  of  such  trials  at  any  of  the 
places  which  are  not  specified  in  the  record. 

I  should  have  been  most  sorry  indeed  to  have  at  all  prejudiced 

the  salutary  practice  which  prevails  in  Scotland  upon  this  subject, 

and  I  wish  that  in  England  similar  rules  prevailed.    According  to 

the  ancient  practice  of  pleading  in  England  there  was  notice  given, 

because  in  a  writ  of  right  the  demandant  stated  specifically  the 

title  that  he  made;   but  in  an  ejectment  nobody  can  tell  what 

case  is  to  be  made  on  the  part  of  the  lessor  of  the  plaintiff;  and 

I  can  say,  from  my  own  experience,  that  I  have  repeatedly  gone 

into  Court,  being  counsel  for  the  defendant,  where  an  action  was 

brought  to  recover  a  large  estate,  not  only  ignorant  of  the  particular 

facts  that  were  to  be  given  in  evidence,  but  not  knowing  what  title 

was  to  *be  made ;  whether  the  lessor  of  the  plaintiff  claimed  as 

heir-at-law  or  under  a  deed ;  whether  he  impeached  the  title  of  the 

purchaser  in  himself,  or  whether  it  was  a  question  of  parcel  or  no 

parcel.    That  certainly  leads  frequently  to  surprise  in  England, 

and  renders  it  necessary,  on  the  ground  of  surprise,  that  a  new 

trial  should  be  granted.    A  much  more  salutary  system  prevails  in 

Scotland,  which  I  know  this  House  most  highly  approves  of,  and 

will  most  carefully  guard. 

The  other  exceptions,  till  we  come  to  the  eleventh,  turn  upon  the 
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construction  of  the  letters-patent.  Now  in  one  stage  of  these  pro- 
ceedings, I  certainly  did  entertain  some  doubt  on  that  subject ;  but 
after  the  construction  put  upon  them  by  the  learned  Judges  of  the 
Court  of  Exchequer,  sanctioned  by  the  high  authority  of  my  noble 
and  learned  friend  now  upon  the  woolsack,  when  presiding  in  that 
Court,  I  think  the  patent  must  be  taken  to  extend  to  all  machines 
of  whatever  construction,  whereby  the  air  is  heated  intermediately 
between  the  blowing  apparatus  and  the  blast-furnace.  That  being 
so,  the  learned  Judge  was  perfectly  justified  in  telling  the  jury  that 
it  was  unnecessary  for  them  to  compare  one  apparatus  with  another, 
because  confessedly  that  system  of  conduit-pipes  was  a  mode  of 
heating  air  by  an  intermediate  vessel  between  the  blowing  apparatus 
and  the  blast-furnace;  and  therefore  it  was  an  infraction  of  the 
patent. 

But,  my  Lords,  when  we  come  to  the  eleventh  exception,  I  most 
sincerely  and  deeply  regret,  after  all  this  litigation,  and  when  very 
probably  the  verdict  would  have  been  the  same  if  the  direction  had 
been  unexceptionable,  I  most  sincerely  regret  that  we  are  bound  to 
allow  it.     I  have  struggled  as  much   as   *I   could  against  this 
exception.     I  was  very  anxious  if  possible  to  consider  either  that 
the  learned  Judge  was  talking  merely  of  experiments,  or,  if  he  was 
wrong  in  point  of  law,  that  the  direction  was  immaterial.    But,  my 
Lords,  after  very  anxious  consideration  of  the  record  and  the  pro- 
ceedings, it  is  impossible  for  me  to  get  rid  of  the  exception,  either 
upon  the  one  ground  or  the  other.    For  the  reasons  stated  by  my 
noble  and  learned  friends  who  have  preceded  me,  it  seems  to  me 
now  quite  clear  that  the  learned  Judge  was  not  speaking  of  experi- 
ments, but  that  he  was  speaking  of  prior  use  of  the  invention. 
That  appears  from  the  language  of  the  learned  Judge  himself.     It 
appears  still  more  clearly  from  the  exception,  to  which  he  did  not 
object.    It  appears  still  more  clearly  from  the  language  of  the 
learned  Judges  of  the  Second  Division,  when  the  case  came  to  be 
discussed  before  them.     They  did  not  at  all  consider  that  the 
observations  of  the  learned  Lord  Justjce-Clbrk  referred  to  experi- 
ments ;  they  all  seem  to  have  considered  that  it  applied  to  the 
prior  use  of  a  perfect  machine. 

Then  if  that  be  so,  there  can  be  no  doubt  whatever  that  the  law 
which  he  laid  down  upon  the  subject  was  mistaken ;  because  to 
suppose  that  there  may  have  been  a  prior  use  of  the  invention,  of 
the  perfected  invention,  for  which  the  letters-patent  are  granted, 
and  that  that  prior  use  publicly  known  will  not  vitiate  the  patent. 
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if  it  has  been  abandoned  but  a  few  weeks  before  the  date  of  the 
patent,  strikes  us  in  this  part  of  the  country  with  astonishment. 
That  certainly  is  not  the  law  as  we  have  ever  understood  it ;  and 
I  think,  after  the  opinions  of  my  noble  and  learned  friends  who 
have  preceded  me,  I  can  have  no  hesitation  in  saying  that  that 
cannot  be  considered  as  the  law  of  this  country. 

The  learned  Judges  in  Scotland  seem  to  me,  with  great  deference, 
to  have  been  misled  by  the  expressions  that  are  ascribed  to 
Mr.  Justice  Patteson  and  to  Lord  Chief  Justice  Tindal.  Now 
I  was  counsel  in  the  case  of  Jones  v.  Pearce^  and  I  believe  that  the 
account  of  it  in  Mr.  Godson's  book  is  substantially  correct.  But 
what  Mr.  Justice  Patteson  may  have  said  in  that  case,  and  what 
Lord  Chief  Justice  Tindal  may  have  said  in  the  other  case,  taken 
in  conjunction  with  the  whole  of  their  direction,  amounts  to  this, 
that  the  abandonment  may  be  material  for  the  assistance  of  the 
jury  to  consider  whether  it  be  a  perfect  invention  or  not,  but 
assuming  it  to  be  a  perfect  invention,  the  abandonment  becomes 
wholly  immaterial. 

The  learned  Judge,  therefore,  in  Scotland,  in  assuming  that  the 
direction  of  the  learned  Judges  in  England  to  the  jury  upon  a  point 
of  fact  to  assist  the  jury  upon  the  point  of  fact,  was  laid  down  by  the 
learned  Judges  in  England  as  a  point  of  law,  was  certainly  mistaken. 

That  being  so,  the  only  question  that  remains  is  this,  whether 
this  misdirection  shall  be  considered  as  immaterial.  But  when  I 
look  at  the  form  of  the  issue,  I  cannot  say  that  it  was  immaterial, 
because  the  issue  is  whether  the  invention,  as  described  in  the  said 
letters-patent  and  specification,  is  the  original  invention  of  the 
pursuer.  Now  you  cannot  say  that  it  was  the  original  invention  of 
the  pursuer  within  the  meaning  of  the  issue,  if  it  had  been  publicly 
known  and  practised  by  others  before  the  patent  was  granted.  It 
has  been  said  that  there  was  no  evidence :  but  I  think  that  is  a 
mistake.  What  conclusion  the  jury  would  have  come  to,  I  know 
not ;  but  at  the  Bradley  iron- works  there  was  such  a  machine,  as 
Mr.  Rutherfurd  acknowledged  at  the  Bar,  as  would  have  amounted 
^to  an  infraction  of  the  patent,  if  the  use  of  it  had  been  subsequent 
to  the  patent.  Then  that  being  so,  I  know  not  what  conclusion  the 
jury  might  have  arrived  at.  They  might  have  thought  that  this 
was  a  perfect  machine,  that  it  was  the  same  machine,  and  that  it 
had  been  publicly  used.  If  they  had  been  of  that  opinion,  although 
it  had  been  abandoned,  they  ought  to  have  found  a  verdict  for  the 
defenders. 
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Under  these  circumstances,  I  regret  exceedingly  that  I  am 
obliged  to  concur  in  the  opinion  that  has  been  expressed  by  my 
noble  and  learned  friends,  that  this  eleventh  exception  must  be 
allowed ;  and  the  consequences  of  that  will  be,  that  there  must  be  a 
venire  facias  de  novo,  and  that  the  cause  must  be  tried  by  another  jury. 

The  Lord  Chancellor  : 

If  there  had  been  any  doubt  whatever  with  respect  to  the 
meaning  of  the  words  used  by  the  learned  Judge  in  summing  up, 
those  doubts  would  be  removed  by  the  concluding  words,  "  that  it 
must  have  been  known  and  used  as  a  useful  thing  at  the  time.*' 
What  ?  The  invention  must  have  been  known  and  used  as  a  useful 
thing  at  the  time  of  the  granting  of  the  letters-patent.  That  shows 
demonstrably  what  was  intended. 

It  must  not  be  understood  that  your  Lordships,  in  the  judgment 
which  you  are  about  to  pronounce,  iiave  given  any  decision  upon 
this  state  of  facts,  namely,  if  an  invention  had  been  formerly  used 
and  abandoned  many  years  ago,  and  the  whole  thing  had  been  lost 
sight  of.  That  is  a  state  of  facts  not  now  before  us;  it  is  not 
raised  upon  this  record  ;  therefore  it  must  not  be  understood  that 
we  have  pronounced  any  opinion  whatever  upon  that  state  of  things. 
It  is  possible  that  an  invention  may  have  existed  50  years  *ago, 
and  may  have  been  entirely  lost  sight  of,  and  not  known  to  the 
public.  What  the  efifect  of  that  state  of  things  might  be,  it  is  not 
necessary  for  us  to  pronounce  upon. 

Lord  Brougham  : 

The  interlocutor  is  to  be  reversed  on  the  eleventh  exception ; 
affirmed  quoad  ultra. 

Mr,  Rutherjurd  suggested  that  the  remitting  the  cause  to  the 
Court  below,  to  proceed  accordingly,  would  be  sufficient  to  enable 
the  Court  to  give  directions  for  a  new  trial.  And  the  Court  might 
then  deal  with  the  costs,  including  those  of  this  appeal,  according 
to  the  ultimate  result. 

Lord  Brougham  : 

You  cannot  have  the  costs  of  appeal,  when  on  the  main  point 
there  is  a  reversal. 

The  Lord  Chancellor: 

It  is  not  a  case  in  which  we  ought  to  give  costs  on  either  side. 
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It  was  ordered,  that  the  interlocutor  of  the  27th  of  January, 
1842,  complained  of  in  the  appeal,  be  affirmed  with  costs :  That 
the  interlocutor  of  the  20th  of  July,  also  complained  of,  be  reversed, 
in  80  far  as  it  disallowed  the  11th  exception  stated  in  the  bill  of 
exceptions,  and  found  the  pursuers  in  the  action  in  the  Court  below 
entitled  to  the  expenses  incurred  by  them  in  the  discussion  on  the 
bill  of  exceptions ;  but  that  in  all  other  respects  the  last-men- 
tioned interlocutor  be  affirmed:  And  it  was  declared,  that  the 
said  11th  exception  ought  to  be  allowed,  and  that  neither  party 
is  entitled  to  the  expenses  incurred  by  them  respectively  in  the 
discussion  on  the  bill  of  exceptions  in  the  Court  below  :  And  it 
was  further  ordered,  that  with  these  declarations  the  cause  be 
remitted  to  the  Court  of  Session,  to  proceed  further  therein  as 
shall  be  just  and  consistent  with  these  declarations  and  judgment. 
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MACKERSY  v.   RAMSAYS(l). 

(9  Clark  &  Finnelly,  818—852;  8.  C.  2  Bell,  30.) 

PriDcipal  and  agent — Bankers — CoBts. 

M.  emplo^^ed  R.  &  Co.,  bankers  in  Edinburgh,  to  obtain  for  him  payment 
of  a  bill  drawn  on  a  person  resident  at  Calcutta.  H.  &  Co. ,  accepted  the 
employment,  and  wrote  promising  to  credit  him  with  the  money  when 
receiyed.  B.  &  Co.  transmitted  the  bill  in  the  usual  course  of  business  to 
C.  &  Co.  of  London,  and  by  them  it  was  forwarded  to  India,  where  it  was 
duly  paid.  B.  &  Co.  wrote  to  M.  announcing  the  fact  of  its  payment, 
but  never  actually  credited  him  in  their  books  with  the  amount.  The 
house  in  India  failed : 

Held,  that  B.  &  Co.  were  the  agents  of  M.  to  obtain  payment  of  the 
bill ;  that  pa}'ment  having  been  actually  made,  they  became  ipso  facto 
liable  to  him  for  the  amount  received  ;  and  that  he  could  not  be  called  on 
to  suffer  any  loss  occasioned  by  the  conduct  of  their  sub-agents,  as  between 
whom  and  himself  no  privity  existed. 

Where  the  judgment  of  the  Court  below  is  reversed  in  this  House,  and 
the  House  pronounces  the  judgment  which  ought  to  have  been  pronounced 
in  the  Court  below,  the  effect  of  such  judgment  is  to  give  to  the  appellant 
the  costs  of  the  suit  in  the  Court  below,  which  he  would  have  had  there, 
had  the  proper  judgment  been  pronounced  in  the  first  instance  in  that 
Court. 

This  House  never  gives  costs  against  a  party  coming  to  sustain  a  decree 
in  his  favour. 

The  respondents  were  bankers  in  Edinburgh.  In  December, 
1826,  the  appellant's  brother,  Lindsay  Mackersy,  opened  an  account 
with  them,  and  a  cash  credit,  formerly  belonging  to  his  father, 
was  transferred  to  him.    He  continued  to  operate  upon  this  cash 

(1)  Cited  by  the  Privy  Council  in  (1878)  3  App.  Ca.  335,  47  h.  J.  P.  C. 
J^rince  v.   Oritntal  Bank  Corporation      42. — A.  C. 
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Mackebst  credit  from  December,  1826,  until  the  period  of  his  own  death  in 
Rambats.     December, '  1884. 

The  account  between  Mr.  L.  Mackersy  and  the  respondents  was 

kept  in  the  usual  manner  ;  that  is  to  say,  by  means  of  a  pass-book  in 

[  •si^  ]      which  all  the  *operation8  in  the  account  were  entered,  and  which 

was  examined,  and  the  balance  ascertained  and  settled  periodically. 

During  this  period  Mr.  L.  Mackersy  had  occasion  to  draw  bills 
upon  Mr.  W.  Clelland,  of  Calcutta,  and  having  no  agent  at  Calcutta, 
he  applied  to  the  respondents  to  negotiate  these  bills  for  him. 
The  respondents  undertook  the  negotiation  of  these  bills,  and  passed 
them,  through  their  own  London  agents,  to  Calcutta,  for  acceptance 
and  payment.  The  letter  of  L.  Mackersy,  containing  the  first  of 
these  bills,  was  dated  10th  August,  1829,  and  was  in  the  following 
terms :  ''  I  beg  leave  to  enclose  my  draft  on  William  Lennox  Clelland, 
Esq.,  barrister,  Calcutta,  for  lOOL,  of  this  date,  payable  at  80  days' 
sight;  which  be  so  good  as  forward  for  payment,  placing  the 
proceeds,  when  paid,  to  my  credit.     To  Messrs.  Bonars  &  Co." 

The  respondents,  on  the  12th  of  August,  transmitted  this  bill 
to  Messrs.  Coutts  &  Co.,  in  a  letter  in  these  words  : 

"  We  enclose  L.  Mackersy's  draft  on  W.  L.  Clelland,  Calcutta, 
pro  lOOZ. ;  which  we  will  thank  you  to  forward  for  payment,  and 
advise  us  when  you  hear  it  is  paid." 

And  on  the  24th  of  August,  1829,  Messrs.  Coutts  forwarded  the 
bill  to  Messrs.  Palmer  &  Co.,  their  then  correspondents  at  Calcutta, 
in  a  letter,  in  which  they  said : 

*'  Enclosed  we  trouble  you  with  two  bills  for  collection,  the 
proceeds  of  which  you  will  please  remit  us,  after  making  the 
usual  deduction.  1001.  Lindsay  Mackersy,  at  80  days,  on  W.  L. 
Clelland,  Esq." 

The  bill,  according  to  its  own  tenor  and  course  of  remittance, 
[  •820  ]  might  be  expected  to  be  paid  about  the  *month  of  January,  1880. 
No  intelligence  of  its  payment  having  been  received,  the  respon- 
dents, on  the  18th  of  August,  1830,  wrote  to  Messrs.  Coutts  asking 
for  advice  of  its  payment.  This  letter  was  answered  by  one  dated 
21st  of  that  month,  in  these  terms : 

''In  a  letter  from  Messrs.  Palmer  &  Company,  dated  21st 
December  last,  they  inform  us  of  the  acceptance  of  your  remit- 
tance, 100/.,  L.  Mackersy,  at  30  days,  on  W.  L.  Clelland ;  and  that, 
when  paid,  they  would  make  us  a  remittance.  Since  then  we  have 
not  heard  from  them  on  the  subject." 
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The  following  letters  afterwards  passed  between  the  parties.  The  mackbbst 
respondents  wrote  to  Messrs.  Coutts  &  Co.,  on  the  20th  November,  ramsatb. 
1830,  a  letter  to  this  effect : 

"  By  your  letter  of  2l8t  August,  you  informed  us  that  you 
had  been  advised  of  the  acceptance  of  the  bill  on  Mr.  Glelland, 
Calcutta,  p.  100/.,  but  had  not  received  a  remittance  for  the 
amount.  The  owner  of  the  bill  called  on  us  a  few  days  ago  to 
inquire  if  any  remittance  has  since  been  made." 

On  the  30th  of  November,  1830,  the  respondents  wrote  to  Mr. 
Mackersy : 

'' Messrs.  Bamsay,  Bonars,  &  Co.,  with  compliments  to  Mr. 
Mackersy,  in  reply  to  their  inquiry,  Messrs.  Coutts  &  Co.  write: 
*  We  have  not  received  any  farther  advice  from  Calcutta  regarding 
the  bill  on  W.  L.  Clelland  for  lOOZ.' " 

Here  the  matter  rested  for  some  months,  at  the  end  of  which 
time  the  respondents  wrote  to  Messrs.  Coutts  &  Co.  a  letter,  dated 
15th  July,  1831,  in  which  they  said : 

''  Mr.  L.  Mackersy  has  again  been  inquiring  of  us,  whether  you 
have  yet  received  payment  of  his  draft  *on  Mr.  Clelland,  pro  100/.,       [  *82i  ] 
remitted  you  on  12th  August,  1829.    Be  so  good  as  to  inform  us  if 
you  have  had  any  information  from  India  on  the  subject." 

The  respondents,  on  the  21st  July,  1831,  sent  to  Mr.  Mackersy 
the  result  of  this  second  inquiry  :  ''  We  have  received  no  commimi- 
cation  from  Calcutta,  pro  100/.  on  W.  L.  Clelland,  which  was 
forwarded  for  collection  to  Palmer  &  Co.  If  we  should  not  soon 
hear  from  their  assignees,  we  will  take  an  opportunity  of  writing 
them  on  this  subject." 

"  Messrs.  Ramsay,  Bonars,  &  Co.'s  compliments  to  Mr.  Mackersy, 
and  send  above  an  extract  from  Messrs.  Coutts  &  Co.'s  letter  by 
last  post,  in  reply  to  their  inquiry  about  the  bill  on  Mr.  Clelland, 
Calcutta." 

Mr.  Mackersy,  on  10th  February,  1832,  sent  to  the  respondents 
the  second  bill,  which  forms  the  subject  of  the  present  case.  It 
was  accompanied  with  a  note  to  the  following  effect : 

''  I  beg  leave  to  enclose  draft  (first  and  second  of  exchange)  on 
W.  L.  Clelland,  of  Calcutta,  dated  9th  current,  at  30  days*  sight, 
pro  100/. ;  which  be  so  good  as  forward  for  payment.  10th 
February,  1832."  The  respondents  acknowledged  the  sending  of 
this  second  bill  in  the  following  terms:    ''We  have  your  letter 
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Mackbbsy     of  yesterday,  covering  your  draft  at  80  days  on  W.  Glelland,  of 

I* 

rambayb.     Calcutta,  pro  lOOi. ;    which  we  will  forward  for  payment,  and  at 
maturity  place  to  your  credit." 

The  respondents  transmitted  this  second  bill  to  Messrs.  Goutts 
&  Co.,  enclosed  in  the  following  note :  ''  Enclosed  is  Mr.  Lindsay 
Mackersy's  bill  on  William  L.  Clelland,  Calcutta,  at  80  days,  for 
lOOi. ;  which  we  will  thank  you  to  get  forwarded  for  payment, 
[  *822  J  advising  us  when  the  amount  is  received.  *Please  inform  us  if 
you  have  yet  had  any  communication  from  the  assignees  of  Messrs. 
Palmer  &  Co.  relative  to  the  similar  bill  on  Mr.  Clelland,  pro  lOOi., 
forwarded  for  payment  in  August,  1829." 

Messrs.  Coutts  &  Co.  sent  this  second  bill  to  Messrs.  Alexander 
&  Co.,  their  new  agents  at  Calcutta,  whom  they  likewise  requested  to 
make  inquiry  as  to  the  fate  of  the  former  bill,  29th  February,  1832. 

On  4th  December,  1832,  Messrs.  Coutts  &  Co.  received  a  letter 
from  Alexander  &  Co.,  dated  lOth  July,  1832,  acknowledging  the 
receipt  of  the  second  bill,  and  communicating  information  from  the 
assignees  of  Palmer  &  Co.,  to  the  effect  that  the  first  bill  had  been 
paid  to  Palmer  &  Co.  on  22nd  January,  1880,  and  that  the  amount 
was  held  by  the  assignees  for  Messrs.  Coutts  &  Co. 

Messrs.  Coutts  &  Co.  immediately  transmitted  this  intelligence 
to  the  respondents,  who  again  communicated  it  to  Mr.  Mackersy, 
by  the  following  letter  : 

**  We  have  the  pleasure  of  sending  you  the  above  extract  of  a 
letter  from  Messrs.  Coutts  &  Co.,  received  last  post,  giving  an 
account  of  the  bill  on  Mr.  Lennox  Clelland,  Calcutta,  given  to  us 
for  negotiation  by  you  in  August,  1829.  When  the  amount  is 
received,  we  will  advise  you.'* 

"We  have  received  this  day  (4th  December,  1882),  from 
Calcutta,  a  reply  to  our  inquiry  regarding  the  bill  drawn  10th 
August,  1829,  by  Lindsay  Mackersy  on  W.  L.  Clelland,  pro  100/.  ; 
by  which  it  appears  that  the  amount,  s.  rupees  1,089.  12.  6.,  will 
be  paid  on  our  order.  We  shall  send  out  immediately  the  required 
instructions  for  remittance  to  us." 

Mr.  Mackersy  wrote,  in  answer,  to  the  respondents  as  follows  : 
[  *823  ]  "  I  feel  obliged  for  the  information  contained  *in  your  letter  of 
yesterday.  You  will  of  course  take  care  that  interest  from  the 
time  at  which  bills  on  India  are  usually  paid  here,  be  also 
recovered,  as  my  correspondent  cannot  be  made  to  suffer  on 
account  of  the  failure  of  Messrs.  Coutts  &  Co.'s  correspondents. 
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The  bill  was,  I  take  for  granted,  paid  when  due  by  Mr.  Clelland.  Mackebst 
I  have  an  impression  indeed  that  he  advised  me  of  the  circum-  RAHaAYs. 
stance,  and  shall,  if  necessary,  look  through  my  letters  to  ascertain 
the  fact,  or  write  to  him  on  the  subject.  I  shall  be  glad  to  hear 
from  you  when  you  have  advices  of  the  payment  of  my  other  bill. 
With  your  permission  I  shall  leave  the  balance  of  my  cash  account 
unsettled  till  then,  but  should  you  have  any  objections,  it  can  be 
paid  up  whenever  you  wish  it." 

The  respondents  having  received  no  tidings  of  the  actual 
recovery  by  Messrs.  Coutts  &  Co.,  during  the  year  1833,  of  the 
proceeds  of  either  of  the  bills,  they  wrote  to  Messrs.  Coutts  &  Co., 
on  11th  February,  1834,  as  follows : 

**  By  your  letter  of  4th  December,  1832,  you  informed  us  that 
the  amount  of  L.  Mackersy's  bill  on  W.  L.  Clelland,  of  10th  August, 
1829,  1002.,  being  s.  rupees  1,089.  12.  6.,  was  to  be  paid  in  Calcutta 
to  your  order,  and  that  you  would  immediately  forward  the 
necessary  instructions  for  the  remittance  of  this  sum.  Be  so  good 
as  to  inform  us  if  you  have  had  advice  of  this  remittance ;  also  if 
you  have  been  advised  of  the  payment  of  a  similar  bill  pro  1002., 
sent  you  for  negotiation  by  our  letter  of  11th  February,  1832." 

Messrs.  Coutts  &  Co.  answered,  "  We  have  heard  nothing  from 
Calcutta  regarding  the  bill  on  Mr.  W.  L.  Clelland.  14th  February, 
1834." 

The  account  current  kept  by  Mr.  Mackersy  with  the  respondents 
was  in  the  meantime  open,  and  ^transactions  taking  place  upon  the       [  *824  ] 
account,  and  which  transactions  were  entered  in  the  pass-book  in 
the  ordinary  form. 

Upon  14th  March,  1834,  the  respondents  wrote  Mr.  Mackersy,  in 
regard  to  the  account  current  and  the  India  bills,  as  follows : 

''We  were  favoured  with  your  letter  of  the  11th  instant,  and 
agreeably  to  your  request  send  herewith  your  pass-book,  which 
has  been  lying  with  us.  The  interest,  you  will  observe,  was  added 
to  the  amount  on  31st  January  last,  when  the  sum  due  by  you  was 
1871.  48.  lid.,  and  was  carried  to  your  debit  in  a  new  account. 
If  correct,  be  so  good  as  sign  and  return  to  us  the  enclosed  order 
for  the  amount.  Having  cancelled  our  receipts,  we  herewith 
return  your  vouchers.  In  reply  to  your  inquiry  as  to  the  bills  on 
the  late  Mr.  Clelland,  of  Calcutta,  we  are  sorry  to  have  to  say  that 
no  remittance  on  account  of  them  has  been  received  by  Messrs. 
Coutts  &  Co.    We  wrote  them,  we  may  observe,  on  this  subject,  on 
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Hackbbst    the  11th  February  last,  and  their  reply  was,  'We  have  heard 

mm 

RAMSAT8.     nothing  from  Calcutta  regarding  the  bills  on  Mr.  W.  L.  Clelland.'  " 

Mr.  Mackersy  retained  the  pass-book,  bat  delayed  sending  the 
order  for  the  balance  until  the  7th  April,  1834,  when  he  trans- 
mitted the  order  to  the  respondents,  accompanied  with  the  following 
note  : 

'*  I  have  to  apologise  for  not  sooner  returning  the  enclosed  order 
for  1671.  4s.  lid.,  being  the  balance  due  on  my  account  with  you, 
without  reference  to  my  two  bills  on  late  Mr.  Clelland  for  lOOZ. 
each,  and  interest  thereon. 

''  I  am  surprised  to  learn  that  no  remittance  in  payment  of 
either  of  these  bills  has  yet  reached  Messrs.  Coutts  &  Co.,  as  by 
[  ♦825  ]  your  letter  of  17th  December,  *1882,  you  sent  me  an  extract  from 
a  letter  of  theirs,  mentioning  that,  by  advices  from  Calcutta,  the 
amount  was  ready  to  be  paid  to  their  order.  You  will,  of  course, 
take  care  that  interest  is  duly  accounted  for  on  those  bills,  which 
were  paid  by  my  correspondent  at  the  time,  and  the  non- 
remittance  of  which  for  so  long  a  period  has  arisen,  I  presume, 
solely  from  the  failure  of  Messrs.  Coutts'  agent  in  Calcutta.  This 
is  the  more  necessary  as  I  have  to  account  with  minors,  who  are 
but  slenderly  provided  for." 

Alexander  &  Co.  failed  before  they  received  Messrs.  Coutts  & 
Co.'s  authority  to  obtain  the  proceeds  of  the  first  bill  from  the 
assignees  of  Palmer  &  Co.  Alexander  &  Co.  had,  however,  got 
payment  of  the  second  bill  from  Mr.  Clelland  before  the  bank- 
ruptcy. 

This  state  of  matters  was  communicated  to  the  respondents  by 
Messrs.  Coutts  &  Co.  in  June,  1834 ;  and  the  respondents  imme- 
diately put  Mr.  Mackersy  in  possession  of  the  information  received 
from  Coutts  &  Co. 

Mr.  Mackersy  wrote  to  the  respondents  on  80th  June,  1884,  and 
intimated  his  intention  to  claim  the  contents  of  the  bills  from  the 
respondents ;  but  he  died  in  the  month  of  December,  1834,  without 
actually  taking  any  proceedings. 

Mr.  Mackersy  was  succeeded  in  his  property  by  his  brother,  the 
present  appellant,  Mr.  William  Mackersy. 

The  respondents  continued  their  correspondence  with  Messrs. 
Coutts  &  Co.  regarding  the  bills,  and  in  the  beginning  of  November, 
1835,  received  a  letter  from  Messrs.  Coutts  &  Co.  intimating  that 
the  proceeds  of  the  first  bill  had  been  actually  realized  by  them 
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tbroagh  their  new  agents  in  Calcutta,  Messrs.  ^Gillanders  &  Co.    Maokbrst 

am 

In  the  accounts  furnished  by   the    Indian    houses,   or    by    the     RAiiaATs. 
accountants  on  their  bankruptcy,  interest  appeared  to  have  been       [  *826  ] 
regularly  calculated  and  allowed  on  the  bills. 

This  information  was  forthwith  communicated  to  the  appellant, 
by  the  following  letter  from  the  respondents :  '*  We  have  to  inform 
you  that  Messrs.  Coutts  &  Company  now  advise  us  that  they  have 
received  the  proceeds  of  the  bill  pro  lOOL  on  Mr.  W.  L.  Clelland, 
of  Calcutta,  handed  to  us  by  your  late  brother,  Mr.  Lindsay 
Mackersy,  for  negotiation,  and  forwarded  to  India  in  1829; 
amount iElOG  16    0 

This  sum  accordingly,  less  commission  in 

London ^61     0    0 

And  postages 14    6  2    4    6 

Being iei04  11     6 

we  have  placed,  of  this  date,  to  the  credit  of  your  late  brother's 
account." 

In  June,  1886,  the  respondents  claimed  a  cash  balance  from  the 
appellant  upon  his  late  brother's  account.  This  balance  he 
insisted  ought  to  be  reduced  by  the  amount  of  the  second  bill  and 
interest,  but  they  refused  to  make  the  deduction. 

On  the  18th  October,  1886,  the  respondents  instituted  proceed- 
ings against  the  appellant  for  payment  of  the  balance  due  upon 
the  cash  account,  amounting  as  at  11th  May,  1886,  to  97Z.  19^.  lid. 

The  appellant  put  in  pleas  to  the  following  effect :  1st.  That  the 
pursuers  were,  in  the  circumstances  condescended  on,  Uable  to  the 
defender's  brother  for  the  interest  on  the  first-mentioned  India  bill 
as  claimed,  as  also  for  the  principal  sum  contained  in  the  second 
bill  and  interest ;  and  the  balance  sued  for  is  thereby  extinguished. 
2nd.  That  at  least  the  pursuers  were  *and  are  bound  to  show  that  [  *827  ] 
said  sums  of  interest  and  principal  have  not  been  recovered  by 
their  correspondents  and  themselves,  and  that  due  diligence  was 
used  in  these  transactions  by  them  and  their  correspondents,  and 
to  furnish  the  defender  with  documents  and  information  sufficient 
to  enable  him  to  recover  what  was  due  on  the  said  bills ;  and  the 
defender  is  in  the  meantime  entitled  to  retention  of  the  sum  sued  for. 

To  these  two  pleas  the  respondents  replied, — ''  The  pursuers  are 
not,  under  the  circumstances  condescended  on,  responsible  for  any 
part  of  the  loss  which  has  arisen,  or  yet  may  arise,  upon  the  India 
bills  referred  to  by  the  defender." 
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Mackibst        The  appellant  afterwards  added  to  the  record  the  following  plea : 

mm 

Ramsays.  "  Under  the  circumstances  now  discovered,  it  is  sufficiently 
established  that  the  pursuers,  and  those  for  whom  they  are 
answerable,  did  not  employ  due  diligence  in  recovering  the  sums  of 
money  in  question,  and  they  are  thus  liable  to  make  good  the 
deficiency  thence  arising." 

The  respondents  replied  that, — "  The  pursuers  are  not  liable  for 
any  alleged  negligence  or  irregularity  on  the  part  either  of  Goutts 
&  Co.,  or  of  the  Indian  agents,  in  respect  the  pursuers  fully 
discharged  their  duty  by  timeously  transmitting  the  bills  to  Coutts 
&  Co.,  with  proper  directions  as  to  the  purpose  of  their  transmission, 
and  have  given  the  defender  credit  for  all  the  sums  actually 
received  by  them  on  account  of  the  bills." 

The  defence,  however,  principally  relied  upon  by  the  appellant 
on  the  argument,  was  that  involved  in  his  original  pleas,  viz. — 
That  the  respondents  became  responsible  for  the  contents  of  both 
bills  from  the  time  at  which  they  were  respectively  paid  by  the 
[  ♦828  ]  acceptor  in  India,  and  that  consequently  the  respondents  were  *now 
bound  to  give  credit  for  the  whole  amount  of  the  second  bill, 
together  with  interest  upon  the  first  bill. 

The  respondents  maintained  that  this  plea  was  inconsistent  with 
the  true  nature  of  the  arrangement  under  which  they  received  the 
bills  from  Mr.  Mackersy,  it  being  clear  from  the  correspondence 
that  they  merely  took  the  bills  for  the  purpose  of  negotiation,  and 
upon  the  understanding  that  they  were  to  be  chargeable  only  for 
the  proceeds  of  the  bills  when  actually  paid  to  them  or  to  their 
immediate  agents  Messrs.  Coutts  &  Co. ;  and  they  likewise  founded 
upon  a  prior  judgment  in  a  similar  case  between  Miss  Campbell 
and  The  Royal  Bank  cf  Scotland  (i). 

The  Lord  Ordinary  (Lord  Cockburn),  on  the  21st  December, 
1839,  pronounced  an  interlocutor  sustaining  the  appellant's  defence. 
He  appended  the  following  note : 

"  Note. — The  pursuers  found  on  the  case  Campbell  against  The 
Royal  Bank,  as  lately  decided  by  Lord  Moncrieff.  The  Lord 
Ordinary  could  not  venture  to  dififer  from  a  deliberate  judgment 
pronounced  by  that  Judge  on  such  a  matter,  without  the  greatest 
diffidence  and  reluctance.  But  in  one  vital  fact  the  two  questions 
are  essentially  different.  It  appears  from  Lord  Moncribff's 
interlocutor  and  note  (which  are  all  that  the  Lord  Ordinary  has 
seen  of  that  case),  that  the  bill  there  was  given  to  the  bank  simply 

(1)  2  Dunl.  &  Bell,  1010. 
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and  exclusively  for  the  gratuitous  purpose  of  being  negotiated.  It  Magkbbsy 
was  more  an  office  of  friendship  than  anything  else  that  the  bank  rambays. 
undertook.  Lord  Moncribff  was  of  opinion,  that  in  these  circum- 
stances, there  being  no  blame  attached  to  the  negotiators,  the 
money  which  was  lost  in  the  hands  of  the  person  whom  they 
reasonably  and  prudently  employed  in  Calcutta,  perished  to  the 
owner. 

"  But  here  the  defender  (or  his  author)  was  the  debtor  of  the  [  829  ] 
pursuers,  and  they  took  from  him  two  bills  on  Calcutta,  on  account 
of  his  debt,  stating, '  We  shall  forward  them  for  payment,  and,  at 
maturity,  place  to  your  credit.'  They  sent  the  bills  to  India 
through  the  house  of  Coutts  &  Co.  of  London ;  the  intervention  of 
which  house,  however,  makes  no  difference  in  the  case,  because 
Coutts  &  Co.  were  employed  solely  by  the  pursuers,  and  were  the 
agents  as  much  as  the  persons  in  Calcutta  to  whom  Coutts  &  Co. 
sent  the  bills.  These  were  matters  with  which  the  defender  had 
no  right  to  interfere.  He  had  given  two  bills  on  account  of  his 
debt ;  the  creditors  took  these  bills  and  engaged  to  negotiate  them, 
for  which  negotiation  both  they  and  their  foreign  agent  charge 
commission :  now  both  bills  ^ere  paid  to  persons  empowered  by 
the  pursuers  through  Coutts  &  Co.  to  receive  payment;  at  that 
moment  the  law  placed  them  to  the  credit  of  the  defender.  But 
the  interest  of  the  first  bill,  and  both  principal  and  interest  of  the 
second,  were  lost  in  the  hands  of  the  Indian  agents,  who  failed 
after  receiving  payment,  but  one  of  them  not  till  about  five  months 
thereafter. 

''  The  Lord  Ordinary  thinks  that,  whatever  the  pursuers  may 
make  of  Coutts  &  Co.,  the  loss  in  settling  between  them  and  the 
defender  must  fall  upon  them.  The  .substance  of  the  opposite  plea 
is,  that  he  had  no  right  to  be  credited  with  the  contents  of  the  bill 
till  they  reached  maturity,  and  that  they  could  only  do  so  by  the 
money  reaching  the  pursuers.  In  one  view  this  is  not  sound,  but 
in  another  it  is,  for  the  money  did  reach  the  pursuers  when  it  was 
paid  to  their  agents.     (Initialed)  H.  C." 

The  respondents  carried  this  interlocutor  before  the  Inner  House, 
where  it  was  reversed,  and  the  Court  *by  two  interlocutors  gave       [  *830  ] 
j  udgment  for  the  respondents.    The  present  appeal  was  then  brought. 

Mr.  Kelly,  for  the  appellant : 

The  respondents  here  received  the  bill  according  to  the  contract 
contained  in  the  letter  in  which  it  was  transmitted  to  them.     The 
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HACKBiiBT  respondents  transmitted  it  to  Goutts  &  Co.,  who  thus  became  their 
Rausatb.  agents  for  the  purpose  of  forwarding  the  bill  to  India  to  get  it  paid. 
Coutts  &  Co.  transmitted  the  bill  to  Alexander  &  Co.,  who  did  actually 
receive  the  money  in  August,  1882,  and  placed  it  to  the  credit  of 
Coutts's  house.  This  was  a  payment  of  the  bill  to  Coutts  &  Co. 
The  subsequent  failure  of  Alexander  &  Co.  could  make  no  difference 
in  this  state  of  circumstances.  Mackersy  is  not  the  person  on  whom 
the  loss  must  fall.  There  was  no  privity  whatever  between  him 
and  any  subordinate  agent  whom  his  bankers  might  employ. 
When  Bamsay  &  Co.  received  this  bill  in  the  course  of  their 
business,  they  were  bound  to  present  it  for  payment,  and  when 
so  presented  by  the  person  they  employed,  he  became  their  agent ; 
and  there  being  a  privity  between  them  and  Coutts  &.  Co.,  the 
receipt  by  the  latter  was  a  receipt  by  them  to  Mackersy's  use.  The 
first  question  here  is,  whether  Alexander  &  Co.  were  the  agents  of 
Mackersy  ?  They  were  not.  The  law  is  clearly  settled,  that  where 
authority  is  given  to  an  agent  to  conduct  a  particular  business, 
if  he  employs  sub-agents  they  become  his  agents,  and  not  the 
agents  of  the  principal.  Paley  on  Principal  and  Agent  (i).  The 
doctrine  there  is  supported  by  several  cases.  He  says,  ''an  inferior 
agent  is  only  accountable  to  his  immediate  employer,  and  not 
[  ♦831  ]  to  the  principal :  "  CaHwright  v.  Hately  (2).  *The  case  of  Pinto  v. 
Santos  (8)  is  to  the  same  efifect.  There  is  another  case,  Schmaling 
V.  Thomlinson  (4),  where  A.,  employed  by  the  defendants  to  transport 
goods  to  a  foreign  market,  delegated  the  entire  employment  to  the 
plaintiff,  who  performed  it  without  the  privity  of  the  defendants ; 
it  was  held,  that  as  there  was  no  privity  between  the  parties, 
the  action  for  services  rendered  as  between  those  parties  could  not 
be  maintained.  Macdonald  v.  MacdonaM  (5)  proceeded  on  a  similar 
principle.  In  that  case  Dr.  Macdonald  died  in  India.  The  defendant 
interested  himself,  so  far  as  appeared,  gratuitously,  to  recover  his 
assets  for  the  sister  of  the  Doctor.  The  funds  were  remitted  from 
India  to  Hannay  &  Co.,  who  failed.  The  defendant  employed  his 
agent  to  recover  the  money.  The  agent  did  recover  it,  but  instead 
of  transmitting  it,  gave  promissory  notes  to  the  defendant,  as  if 
he  had  received  value  from  the  defendant.  The  agent  became 
bankrupt,  and  the  notes  were  dishonoured.  The  Court  held  that 
the  money  ought,  as  soon  as  recovered,  to  have  been  remitted  to  the 

(1)  P.  49.  (4)  6  Taunt.  147. 

(2)  1  Ves.  Jiin.  292.  (5)  Hume's  Collection,  344. 

(3)  6  Taunt.  447. 
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sister,  and  that  the  defendant  made  himself  liable  as  mandatory  or  Mackbbst 
negotiorum  gestoVy  by  letting  it  go  into  the  hands  of  his  own  agent,  bamsats. 
and  taking  notes  for  the  amount  payable  to  himself.  It  is  clear  on 
these  authorities  that,  in  order  to  create  liability,  there  must  be 
a  direct  privity  existing  between  the  parties;  and  where  such 
privity  does  not  exist,  neither  agency  nor  liability  can  be  created. 
It  is  true  that  he  had  there  taken  bills,  and  at  long  dates ;  that 
circumstance  does  not  exist  here.  But  here  Alexander  &  Co. 
passed  the  amount  of  the  bill  in  account  with  Goutts  &  Co.  to  their 
credit,  and  imder  circumstances  that  gave  Mackersy  no  control 
*over  it.  The  rule,  therefore,  to  be  deduced  from  these  authorities  [  *^^^  ] 
applies  here ;  namely,  that  as  soon  as  received,  the  money  ought 
to  have  been  immediately  remitted  ;  and  as  it  was  not  so  remitted, 
the  loss  could  not  fall  on  the  principal  in  the  transaction :  Thomson 
V.  Logan  (i).  There  the  employment  was  that  of  a  wine-cooper, 
who  employed  a  sub-agent,  who  mismanaged  the  wine  placed  under 
his  care,  and  the  agent  was  there  held  liable  for  the  mismanagement 
by  the  sub-agent.  So  that  in  all  these  cases  this  principle  has 
been  observed,  that  where  one  employs  another  to  transact  a 
particular  business,  and  he  employs  others,  they  are  his  agents, 
and  not  the  agents  of  the  principal.  There  is  no  privity  between 
them,  the  sub-agents  and  the  original  employer.  Applying  that 
principle  to  the  present  case,  it  is  clear  that  when  this  bill  was 
placed  in  the  hands  of  Bamsays,  they  became  the  parties  liable, 
and  on  their  employing  sub-agents,  they  became  liable  for  the 
failure  of  the  sub-agents,  and  that  the  appellant  is  not  liable  to 
bear  the  loss.  If  that  was  not  so,  this  inconsistency  would  follow, 
that  he  would  be  bound  to  take  the  consequences  of  the  acts  of  the 
Bub-agents,  though  if  he  had  been  personally  present  in  India  he 
would  not  have  been  entitled  to  take  the  money  out  of  their  hands. 
Suppose  the  case  of  a  sum  of  money  drawn  for  by  a  gentleman  at 
York  on  his  debtor  in  London.  Suppose  the  gentleman  draws  in 
favour  of  his  banker  in  York,  and  the  banker  acknowledges  the 
receipt  of  the  bill,  and  says  he  will  place  it  to  the  credit  of  the  gentle- 
man. Suppose  that  banker  remits  it  to  London  bankers,  to  present. 
Suppose  the  bank  in  London  failed  six  months  after  the  payment 
of  the  bill,  the  York  banker  would  be  liable  to  the  customer ;  for  if 
*the  gentleman  had  come  to  London  and  asked  the  London  bankers  [  *833  ] 
for  the  money,  the  London  bankers  would  say  that  they  knew  him 
not,  and  had  nothing  to  do  with  any  one  but  the  York  bankers. 

(1)  July  16,  1754 ;  5  Brown's  Sup.  254. 
B.R. — VOL.  LVU.  18 
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MACKBR8T         (Lord  Campbell  :  More  will  depend  on  the  correspondence  and 

mm 

Ramsayb.     the  mode  of  dealing,  than  on  any  general  principle.) 

Then  refer  to  the  correspondence.  Look  at  the  letter  11  Feb.,  1832. 
That  shows  that  the  bill  was  to  be  placed  to  Mackersy's  credit  only 
when  the  bill  had  arrived  at  maturity.  This  is  confirmed  by  the 
letters  to  Goutts,  requesting  advice  when  the  amount  is  received. 
Mackersy  has  nothing  to  do  with  the  course  of  business  between 
Bamsay  and  Goutts,  or  their  agents ;  he  could  only  look  to  Bamsay 
&  Go.  All  that  he  has  to  do  is  to  see  what  is  the  contract  between 
him  and  them.  Now  they  undertake  to  place  the  bill  to  his  credit 
on  the  day  when  they  receive  advice  that  the  money  has  been 
received.  The  contract  therefore  was,  that  this  bill  being  delivered 
by  Mackersy  to  Bamsay  &  Co.,  Mackersy  was  entitled  to  credit 
from  them  the  moment  when  the  money  was  known  by  Bamsay  to 
have  been  received  by  any  of  their  agents  or  sub-agents.  The  first 
letter  shows  the  nature  of  the  transaction  in  its  origin. 

(Lord  Gampbell  :  When  the  bill  is  received,  and  Bamsay  &  Co. 
inform  Mackersy  of  it,  is  he  entitled  to  be  credited  for  it  from  the 
day  of  actual  payment  ?) 

He  is. 

(Lord  Campbell  :  Then  are  Bamsay  &  Go.  to  be  liable  for  the 
intermediate  interest  ?) 

They  are.    The  agents  here  were  paid  agents,  and  that  distinguishes 
this  case  from  that  of  Campbell  v.  The  Bank  of  Scotlandy  relied  on 
by  the  respondents  in  the  Court  below.     In  Paley  on  Principal  and 
Agent  (1),  it  is  said,  '^  agents  are  not  only  responsible  for   the 
[  *884  ]      performance  *of  these  duties  in  their  own  persons,  but  are  sureties 
for  those  whom  they  themselves  employ  in  the  execution  of  the 
service  they  undertake;  "  and  Lord  North's  case (2)  is  cited.     That 
case  is  to  this  effect :  The  Chancellor  of  the  Augmentations  delivered 
a  bond,  which  he  had  taken  for  the  Queen  by  virtue  of  his  office, 
to  his  servant,  to  hand  it  over  to  the  clerk  of  the  Court  who  had 
the  charge  of  the  bonds  and  specialties  of  the  Grown ;  the  servant 
conspired  with  the  obligors,  and  cancelled  the  bond ;  his  master 
was  held  chargeable  to  the  Queen  for  it,  and  upon  this  ground,  that 
he  was  answerable  to  the  Queen  for  the  act  of  his  servant,  who  was 

(I)  P.  5.  (2)  Dyer,  161. 
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his  agent  and  not  the  Queen's.    The  authority  of  that  case  has    maokebsy 
never  been  doubted,  and  it  is  deciaive  of  the  present.  bamsays. 

Mr.  O.  WiUmore,  on  the  same  side : 

There  was  no  privity  here  between  the  appellant  and  Messrs. 
Alexander.  The  appellant,  therefore,  had  no  rights  capable  of  being 
enforced  as  against  them,  and  consequently  could  not  be  affected  by 
their  failure.  The  rule  that  a  sub-agent  is  accountable  to  the  agent 
only  and  not  to  the  principal,  because  there  is  no  privity  between 
them,  is  distinctly  stated  in  Story  on  Principal  and  Agent  (i),  where 
it  is  said  that,  ''  on  a  principle  connected  with  the  want  of  privity, 
a  sub-agent  is  accountable  to  the  superior  agent  who  has  employed 
him,  and  not  generally  to  the  principal."  In  Stephens  v.  Badcock  (2) 
an  attorney  had  been  employed  to  collect  certain  sums  of  money. 
The  attorney  went  from  home,  and  in  his  absence  the  debtor  paid 
the  money  to  a  clerk  of  the  attorney;  the  attorney  himself 
absconded ;  the  client  brought  an  action  against  the  clerk ;  but  the 
Court  held  that  the  action  would  not  lie,  for  that  ^there  was  no  [  *835  ] 
privity  between  the  client  and  the  clerk.  CiM  v.  Backhouse  (s)  is  a 
case  to  the  same  effect.  The  CoUrt  there  held  that,  as  there  was 
no  privity  between  the  principal  and  sub-agent,  the  latter  could  not 
maintain  an  action  against  the  former  for  the  work  performed  and 
money  expended.  There  is  no  such  distinction  as  the  Court  below 
supposed  between  the  cases  where  a  party  is  compelled  to  employ 
an  agent,  and  where  he  need  not  have  done  so.  That  was  the  very 
case  of  Schmaling  v.  Thomlvnson.  A  country  attorney,  it  is  known, 
will  not  come  up  to  London  to  perform  the  business  in  which  he  is 
employed ;  it  is  known  that  he  will  employ  an  agent,  although 
there  is  no  absolute  necessity  for  such  employment.  That  agent  is 
not  liable  to  the  client,  though  the  injury  from  which  the  client 
may  suffer  may  be  the  act  of  the  London  agent,  and  not  of  the 
country  attorney.  There  can  be  no  distinction  in  the  liability  of 
the  banker,  as  to  bills  which  he  collects  in  town  by  his  ordinary 
clerks,  and  those  which  he  collects  in  distant  towns  by  the  means 
of  persons  residing  there.  Li  Matthews  v.  Haydon  (4)  a  client 
desired  his  attorney  to  get  the  amount  of  a  bill;  that  attorney 
employed  another ;  the  clerk  of  the  second  attorney  received  the 
money  and  handed  it  to  his  master.  The  client  brought  an  action 
against  the  first  attorney.    It  was  attempted  there  to  be  maintained 

(1)  C.  7,  s.  217.  (3)  6  Taunt.  148,  «, 

(2)  37  B.  B.  448  (3  B.  &  Ad.  354).  (4)  2  Esp.  609. 
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Hackkrst    that  the  act  of  the  sab-agent  did  not  operate  to  fix  the  liability  on 

Bambatb.     ^^  superior ;  but  Lord  Ebnyon  said,  "  Where  a  person  authorizes 

another  to  receive  money  for  him,  payment  to  the  party  so  authorized 

is  payment  to  the  principal.    In  this  case  the  defendant  empowered 

Dale  to  receive  the  money  for  him,  by  delivering  to  him  the  bill  of 

[  ^856  ]  exchange ;  and  it  being  proved  to  have  come  to  Dale's  *hand,  it 
shall  not  be  allowed  to  the  defendant  to  dispute  the  receipt  of  it." 
That  authority  is  distinct.  The  case  of  M' Vicar  v.  M'Gregor  (i)  is 
also  in  point  against  the  respondents.  The  defendant  there  was  a 
merchant  in  Edinburgh,  who  advertised  for  employment  as  a  navy 
agent.  In  that  character  he  obtained  and  transmitted  to  Keith,  in 
London,  a  power  of  attorney  from  the  plaintiff  to  receive  money 
from  the  Navy  Pay  Office.  Keith  received  the  money,  kept  it  two 
years,  and  became  bankrupt.  The  argument  there  raised  was,  that 
there  was  no  fault  in  McGregor,  as  it  was  necessary  to  employ  some 
one  else  to  collect  the  money  in  London.  But  the  Court  held  that 
such  an  argument  afforded  no  defence;  for  that  if  a  person  resident 
in  Edinburgh  advertised  himself  as  a  navy  agent,  and  undertook, 
though  it  might  perhaps  be  imprudently,  to  receive  money  in 
London,  he  must  be  answerable  for  the  conduct  of  all  who  were 
employed  by  him  to  perform  the  business  he  had  undertaken.  If 
the  Bamsays  had  failed,  they  would  have  claimed  this  money  as 
part  of  the  assets  of  their  estate ;  their  assignees  would  have  held 
it.  How  then  can  it  be  said  that  they  would  have  had  this  right, 
and  yet  that,  on  the  failure  of  their  own  selected  correspondents, 
they  are  not  subject  to  req)onBibility  to  their  customer  ? 

Then  as  to  the  contract.  They  accepted  the  employment,  and 
by  their  letter  bound  themselves  to  credit  the  appellant  with  the 
money  the  moment  the  bill  was  paid.  But  if  the  contract  is  not 
clear  from  the  terms  of  their  own  letter,  the  construction  must  be 
given  against  them,  for  they  are  not  to  take  advantage  of  a  doubtful 
expression  which  they  themselves  have  used.    But  the  language 

[  ^837  ]  is  not  doubtful :  *it  does  not  mean  when  the  money  is  paid  into 
their  own  hands  in  Edinburgh,  but  when  the  bill  was  paid  in 
India. 

The  words  of  the  second  letter  show  what  was  the  contract  which 
the  parties  entered  into.  It  was  a  contract  in  which  the  respondents 
became  liable  to  the  principal  as  his  agents,  and  in  that  character 
took  on  themselves  the  management  of  the  business  entrusted  to 
them.     His  dealing  was  with  them  alone,  and  from  them  he  is 

(1)  Hume's  Collaotion,  347. 
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entitled  to  look  for  payment  of  that  money  which  they  must  be    Mackersy 
taken  to  have  received.  ramsats. 

The  Lord  Advocate^  for  the  respondents  : 

The  contract  between  the  parties,  and  not  any  general  rule  of 
law,  must  decide  this  case.  The  expression  '*  when  paid  "  is 
ambiguous.  The  letters  show  that  the  payment  spoken  of  is  the 
payment  made  to  Goutts  &  Co.  in  England.  In  all  of  them  the 
expression  "remittance"  is  used.  And  in  the  very  last  letter 
asking  for  information,  the  information  required  is  what  had  been 
done  with  Coutts,  not  what  had  been  done  in  India ;  and  the  answer 
to  this  letter  was  forwarded  by  Bamsay  &  Go.  to  the  appellant. 

(Lord  Gampbbll  :  What  is  the  meaning  of  the  expression  used 
by  Bamsay  &  Go.,  "  When  the  amount  is  received,  we  will  advise 
you?") 

When  it  is  received  in  this  country,  and  Goutts  &  Go.  have  given 
credit  to  us,  Bamsay  &  Go. 

(Lord  Gampbbll  :  Were  not  Goutts  k  Go.,  the  moment  they  received 
credit  in  account  from  their  correspondent  in  India,  bound  to  give 
credit  to  Bamsay  &  Go.  ?) 

It  does  not  appear  that  Goutts  &  Go.  ever  got  credit  for  the  second 
bill ;  and  there  is  no  averment  that  they  did  so  get  credit.  On  a 
consideration  of  all  the  letters  which  show  the  nature  of  the  dealings 
between  the  ^parties,  it  is  clear  that  they  were  only  liable  to  hand  [  *^^^  1 
over  the  money  to  the  appellant  when  they  received  it.  They 
themselves  had  no  correspondents  in  India,  and  their  employment 
of  other  persons  was  a  matter  of  necessity.  That  circumstance 
much  affects  the  question  of  their  liability.  Goutts  &  Co.  were  not 
to  account  to  Bamsay  &  Go.  till  Goutts  &  Go.  had  received  the 
money,  and  Bamsay  &  Go.  were  therefore  not  liable  to  account  to 
Mackersy  till  they  had  received  the  money  from  Goutts  k  Go. 
Several  cases  have  been  cited  to  show  that  when  an  agent  employs 
a  sub-agent,  the  principal  has  nothing  to  do  with  the  latter.  The 
general  principle  there  laid  down  is  not  applicable  to  this  case. 
The  contract  here  must  decide  the  liability  in  this  instance.  The 
cases  of  attomies  collecting  money  are  not  in  point.  In  them  the 
attorney  employs  a  person  to  do  something  which  he  was  employed 
to  do,  and  which  he  might  have  done  in  his  own  person ;  but  the 
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Mackebby  circumstances  here  rendered  it  impossible  for  B^msay  &  Go.  to 
Ramsats.  perform  in  person  the  employment.  The  case  from  Baron  Hume's 
Beports  is  not  in  point.  There  the  party  had  been,  through  his 
own  negligence  or  wilfulness,  in  fault,  and  was  consequently  held 
personally  liable.  He  had  allowed  his  own  agent  to  retain  the 
money,  and  had  made  the  debt  his  own  by  giving  the  agent  credit 
for  it,  receiving  from  him  bills  for  the  amount,  and  those  bills  too 
drawn  at  distant  dat-es ;  so  that  the  principle  applicable  in  that  case 
was  that  of  liability  wilfully  incurred,  and  operating  wrongfully  on 
the  interests  of  the  party  whose  affairs  the  defendant  had  taken  in 
hand.     The  case  of  Campbell  v.  The  Bank  of  Scotland  is  in  point. 

(Lord  Campbell  :  Was  that  case  brought  before  the  Inner  House  ?) 

[  *8B9  ]  It  was  not ;  it  appears  to  have  been  acquiesced  *in.  Lord  Coceburn 
thinks  he  had  discovered  a  distinction.  What  is  that  distinction  ? 
He  says,  ''  In  one  vital  fact,  the  two  questions  are  essentially 
different.  The  bill  there  was  given  to  the  bank  simply  and 
gratuitously  for  the  purpose  of  being  negotiated.  It  was  more  an 
office  of  friendship  than  anything  else  that  the  bank  undertook. 
Lord  MoNCRiEFF  was  of  opinion  that  in' these  circumstances,  there 
being  no  blame  attached  to  the  negotiators,  the  money  which  was  lost 
in  the  hands  of  the  person  whom  they  reasonably  and  prudently 
employed  in  Calcutta,  perished  to  the  owner ;  but  here  the  defender 
was  the  debtor,  and  they  took  from  him  two  bills  on  Calcutta  on 
account  of  his  debt."  Where  did  he  find  that?  No  such  fact  is 
stated  in  the  evidence,  and  the  whole  ground  of  the  supposed 
distinction,  therefore,  fails  :  CainpbeWs  case  is  consequently  decisive 
of  this. 

(Lord  Cottenham  :  If  Bamsays  had  received  this  bill  in  money, 
.    Mackersy  could  not  have  demanded  it.     By  contract  he  was  to 
have  credit  for  it  in  account.) 

«  And  accordingly  the  account  was  settled  in  1884,  and  these  bills 
were  not  placed  in  it ;  a  balance  was  found  against  him,  and  he 
gives  a  note  for  it :  so  that  even  then,  by  his  own  admission,  the 
Bamsays  were  not  liable  on  these  bills ;  he  cannot  afterwards  undo 
the  effect  of  this  settlement.  The  loss  was  one  which  did  not 
happen  from  the  negligence  or  misconduct  of  the  Bamsays,  and 
they  are  not  liable  to  make  it  good.  The  interlocutors  of  the 
Court  of  Session  are  correct,  and  ought  to  be  affirmed. 
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Mr.  Pembertan,  on  the  same  Bide :  Mackebst 

I?. 
This  case  is  not  now  put  on  the  ground  of  negligence  in  omitting     Rahsays. 

to  receive  the  money,  though  such  ground  is  put  in  the  papers. 

And  it  is  important  to  remember  this,  *for  it  has  been  argued  in       [  *^^^  ] 

this  House  that  the  Bamsays  are  to  be  charged  on  the  ground  that 

Coutts  &  Co.  had  received  it.     The  record  raises  no  question  of 

that  kind.    The  question  is  fiot,  whether  Ramsay  &  Go.  would  have 

been  liable  on  account  of  the  money  having  been  actually  received 

by  Coutts  &  Co. ;  but,  whether  the  money,  when  received  in  India, 

was  to  be  considered  so  completely  received  by  Ramsay  &  Co.  as 

to  make  them  at  once  liable  to  pay'  it  over  to  the  appellant  ?    The 

letters  which  constitute  the  contract  show  that  such  a  liability  was 

never  imagined.    It  appears  there  that  it  never  was  the  intention 

of  Ramsays,  who  received  the  bill,  or  of  Mackersy,  who  deposited 

the  bill,  to  treat  the  receipt  by  a  house  in  India  as  the  receipt 

by  Ramsays.    One  test  of  that  is  the  title  to  interest.     If  they 

were  bound  by  the  first  receipt,  they  were  liable  for  interest  from 

the  time  of  the  receipt  in  India ;  but  that  is  not  demanded  on  the 

record.    Interest  is  there  asked   from  the  time  when,  without 

negligence,  the  money  might  have  been  received  in  England.    Here 

was  a  second  bill,  the  subject  of  a  second  contract ;  that  second 

contract  shows  the  nature  of  the  first,  and  does  not  allow  Mackersy 

now  to  insist  on  a  principle  of  law  on  which  he  had  never  before 

founded  any  right  whatever.     It  is  not  stated  as  a  fact  that 

Ramsay  &  Co.  had  any  regular  correspondent  in  India,  with  whom 

their  dealings  were  such  that  payment  to  that  correspondent  was 

payment  to  them.     Supposing  the  agents  in  Calcutta  had  been  the 

agents  of  the  Ramsays,  the  appellant  would  have  said,  in  answer 

to  their  letter  in  which  they  express  their  belief  that  the  bill  will 

be  paid,  ''  Do  not  tell  me  that  it  will  be  paid,  but  get  the  money, 

for  I  hold  you  responsible  for  getting  it  paid."    On  the  contrary, 

he  writes  to  Ramsays  calling  for  information ;  and  they  send  him 

Coutts's  answer  to  their  letter,  ♦and  with  that  he  is  satisfied.    There       [  '841  ] 

were  accounts  settled  between  these  parties,  and  accounts  bearing     « 

interest  in  each  year. 

(Lord  Cottenham  :  They  state  that  the  bill  has  been  accepted, 
bat  there  is  no  statement  that  it  has  been  paid.) 

But  though  that  is  so,  still  Mackersy  never  in  the  correspondence 
treated  the  Ramsays  as  persons  who,  on  their  own  responsibility, 
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Mackebst     bad  undertaken  to  get  the  bill  paid;  and  Mackersy  never  once 
Ramsatb.     answered  that  he  had  nothing  to  do  with  Coutts  &  Co.,  bat  that 
the  Ramsays  must  get  the  payment,  or  show  why  payment  had 
not  been  made.    Yet  such  is  the  case  now  made  in  this  appeal. 

(Lord  Campbell  :  What  is  the  earliest  date  at  which  Macker^ 
was  informed  that  the  assignees  of  Palmer  &  Co.  had  received  the 
money  ?) 

There  does  not  seem  to  be  any  notice  of  actual  payment ;  but  on 
7th  Dec,  1832,  Coutts  &  Co.  wrote  a  letter  to  the  respondents, 
in  which  they  said  that  they  had  received  information  that  the  bill 
.  would  be  paid  to  their  (Coutts's)  order ;  and  added, ''  We  shall  send 
out  immediately  the  required  instruction  for  its  remittance  to 
us."  The  respondents  communicated  this  letter  to  the  appellant, 
observing,  "When  the  amount  is  received,  we  will  advise  you." 
The  terms  of  this  letter  show  in  the  clearest  manner  that  the 
respondents  took  no  responsibility  on  themselves,  but  merely 
became  the  channel  through  which  communications  passed  between 
the  Indian  house  and  the  appellant.  The  peculiar  circumstances 
of  the  parties  must  be  remembered.  In  what  position  must  the 
Bamsays  have  considered  themselves  to  stand  when  they  received 
the  second  bill?  All  confidence  in  India  had  been  destroyed. 
Would  they  have  undertaken  the  responsibility  if  they  were  to  be 
held  liable  for  the  acts  of  the  persons  in  India  with  whom  they  had 
[  *842  ]  no  ^direct  correspondence,  and  over  whom  they  had  no  control  ? 
No  suggestion  of  such  a  responsibility  was  made  in  1880,  1831,  or 
1832,  with  respect  to  the  first  bill ;  and  the  second  was  received  on 
the  same  terms  as  the  first.  All  that  is  now  contended  for  is  that 
which  was  argued  on  and  decided  in  the  Court  below,  that  when 
the  money  was  received  in  India,  it  was  to  be  considered  as 
received  by  Bamsays.  That  is  not  so  on  the  contract,  nor  on 
the  record ;  interest  is  not  demanded  from  that  date. 

(Lord  Campbell  :  The  question  of  the  liability  to  interest  would 
not  be  the  test  of  liability  as  an  agent  in  receiving  money. 

Lord  Cottenham  :  They  put  it  on  the  ground  that  the  receipt 
by  Alexander  is  a  receipt  by  Coutts,  and  the  moment  it  is  in  the 
hands  of  Coutts  it  is  to  be  considered  in  the  hand  of  Bamsays.) 

But  it  is  not  60  alleged  on  the  record, 
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(Lord  Campbell:  Bat  if  sach  facts  are  stated,  and  so  stated    Mackebst 
as  show  it  to  be  so  contended,  is  not  that  sufficient  ?)  ramsats. 

It  is  not.  The  variation  in  the  statements  on  the  record  materially 
affects  the  rights  of  the  parties.  Had  it  been  so  stated,  we  might 
have  required  Coutts  to  be  made  parties  on  the  record,  and  have 
had  our  remedy  over  against  them.  But  the  appellant  here 
springs  over  Coutts,  and  tries  to  hold  Bamsays  liable,  not  for  what 
Coutts  had  received,  or  for  money  ever  remitted  to  England  at  all, 
but  for  what  has  been  received  by  a  house  in  India.  The  annual 
accounts  between  these  parties  are  wholly  inconsistent  with  the 
claim  now  set  up.  The  whole  dealings  between  the  parties  show, 
that  till  the  money  was  remitted  to  this  country,  Mackersy  was  not 
to  have  credit  for  it.  The  judgment  of  the  Court  below  must 
therefore  be  sustained. 

Mr.  Kelly,  in  reply : 

The  respondents'  arguments  *on  the  record  cannot  be  sustained.  [  *848  ] 
In  the  condescendence  it  is  distinctly  stated,  that  the  balance 
claimed  is  not  what  is  sought  to  be  recovered  on  this  demand 
alone,  as  there  had  been  other  dealings  between  the  parties ;  and 
in  the  closed  record  there  is  a  distinct  declaration  that  the  pursuers 
were  liable  for  interest  on  the  first  bill,  and  for  the  principal 
and  interest  on  the  second  bill.  And  with  regard  to  that  second 
bill,  the  liability  of  the  Bamsays  is  sufficiently  alleged  in  the 
pleadings. 

The  other  side  has  not  attempted  to  answer  the  cases  and  the 
principle  of  law,  and  the  case  of  M*  Vicar  and  McGregor  especially 
has  been  left  without  notice.  If  that  case  is  law,  it  is  clear  that 
the  receipt  of  a  sub-agent  is  the  receipt  of  the  agent,  who  thereby 
becomes  responsible  to  the  principal.  The  principle  of  the  case  is 
satisfactorily  shown  in  the  illustration  of  the  country  attorney  and 
the  London  agent.  The  practice  of  such  employment  is  so  clear, 
that  if  the  country  attorney  came  up  to  town  to  do  what  might  be 
done  by  a  London  agent,  the  costs  thus  needlessly  incurred  would 
not  be  allowed  him  on  taxation.  In  such  a  case  it  is  settled  that 
the  client  must  have  recourse  to  the  attorney,  who  can  have  his 
remedy  over  against  the  agent,  but  that  agent  is  not  in  the  first 
instance  liable  to  the  client.  And  in  such  a  case,  if  the  London 
agent  received  money  due  to  the  client,  the  receipt  of  such  money 
by  the  agent  would  be  the  receipt  of  it  by  the  attorney,  so  as  to 
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Mackersy  make  the  attorney  liable  to  the  client.  And  this  would  be  so  even 
Rahs'ats.  i^  fik8  between  the  attorney  and  the  agent,  the  money  was  only 
remitted  by  a  transfer  in  account.  The  Bamsays  may  not  be 
absolately  responsible  for  the  solvency  of  the  agents  in  India,  but 
at  all  events  they  are  liable  for  the  agents  taking  all  proper  steps 
[  ^844  ]  « to  get  the  amount  of  the  bill,  and  liable  when  the  money  has 
been  actually  paid  to  those  agents.  Suppose  Coutts  had  not  sent 
the  bill  to  India,  but  had  kept  it  in  London,  and  the  drawee,  who 
was  at  first  solvent,  had  become  bankrupt  in  the  meantime,  Coutts 
&  Go.  would  have  been  liable  to  Bamsays  alone,  and  Mackersy 
could  not  have  maintained  any  action  against  Coutts  &  Co.,  because 
there  was  no  privity  between  them.  The  accounts  show  nothing. 
The  Bamsays  have  not  introduced  the  bills  into  the  accounts, 
because  that  would  have  been  to  charge  themselves  with  a  liability 
they  were  seeking  to  avoid ;  but  their  conduct  in  this  respect  can 
be  no  answer  to  the  claim  of  the  appellant.  The  money  here  has 
been  received  by  Bamsays*  agents,  for  whose  acts  Bamsays  are 
responsible,  and  the  judgment  of  the  Court  below  must  therefore 
be  reversed. 

Lord  Campbell  : 

I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  was 
right,  and  that  the  judgment  of  the  Court  of  Session  which  reversed 
it,  cannot  be  supported.  It  appears  that  Bamsay  &  Co.,  in  the 
way  of  their  business  as  bankers,  were  employed  for  reward  by 
a  customer,  with  whom  thej  had  a  cash  account,  to  obtain  pay- 
ment of  a  bill  of  exchange  dra\Nn  on  a  person  in  Calcutta,  payable 
to  their  order.  They  did  not  become  the  owners  of  the  bill,  or 
discount  it,  but  they  were  to  receive  payment  of  it  for  Mackersy, 
having  a  lien  on  the  bill  and  its  proceeds  for  any  balance  due 
to  them  from  him.  The  payment  was  to  be  made  to  persons  to  be 
employed  by  them,  to  whom  the  bill  must  be  indorsed.  Mackersy 
was  not  to  interfere  with  the  proceeds  of  the  bill  till  he  was 
credited,  or  entitled  to  be  credited  by  them  for  its  amount.  They 
[  *845  ]  employed  as  their  *agents  Coutts  &  Co.,  who  employed  Alexander 
&  Co.,  who  duly  received  payment  from  the  acceptor,  and  having 
given  Coutts  &>  Co.  credit  in  account,  five  months  afterwards 
became  bankrupt.  I  conceive  that  these  circumstances  amount, 
in  point  of  law,  to  a  payment  to  Bamsay  &  Co.,  and  that  they  were 
bound  to  place  the  amount  to  the  credit  of  Mackersy. 

The  general  rule  of  law,  that  an  agent  is  liable  for  a  sub-agent 
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employed  by  him,  is  not  confined  to  cases  where  the  principal  has  Macksksy 
reason  to  suppose  that  the  act  may  be  done  by  the  agent  himself  ramsatb. 
without  employing  a  sub-agent ;  and  here  I  conceive  that  the  money 
is  to  be  considered  as  received  by  Coutts  &  Co.,  whose  corre- 
spondents actually  received  it  at  Calcutta,  and  credited  them  with 
the  amount  five  months  before  their  failure.  Mackersy  could  not 
have  interfered  with  the  money  either  in  the  hands  of  Alexander 
&  Co.  or  of  Coutts  &  Co.  There  was  no  privity  between  him 
and  either  of  those  houses ;  but  payment  to  Alexander  &  Co.  was 
payment  to  Coutts  &  Co.,  and  payment  to  Coutts  &  Co.  was 
payment  to  Ramsay  &  Co.,  the  respondents.  I  approve  of  the 
expression  of  the  Lord  Ordinary,  when  speaking  of  the  receipt  of 
the  money  by  Coutts*  correspondents  at  Calcutta,  that  ''  at  that 
moment  the  law  placed  it  to  the  credit  of  the  defender." 

The  Judges  of  the  First  Division  truly  say  that  Bamsay  &  Co. 
had  not  become  the  owners  of  the  bill.  If  by  vis  majors  or  casus 
fortuitus,  the  bill  had  been  destroyed  before  it  reached  Calcutta,  or 
if  Clelland  the  drawer  had  become  insolvent  before  it  was  paid,  the 
loss  would  not  have  been  theirs.  But  they  might,  nevertheless, 
be  agents  to  receive  payment,  and  be  liable  for  the  amount  when 
payment  had  been  actually  received. 

We  have  been  much  pressed  with  the  case  of  Campbell  v.  The  [  846  ] 
Bank  of  Scotland,  decided  by  Lord  Moncrieff,  a  Judge  for  whose 
opinion  I  should  entertain  as  much  deference  as  for  the  opinion  of 
any  Judge  in  Scotland  or  England ;  but  the  facts  of  the  case  are 
not  distinctly  stated,  so  that  we  do  not  accurately  know  on  what 
circumstances  that  judgment  proceeded.  If  he  had  decided  that 
in  a  case  like  this  the  bankers  were  not  liable  for  the  money 
received  by  their  correspondents,  I  should  have  been  bound  to  say, 
with  all  respect,  that  he  had  come  to  an  erroneous  conclusion. 

I  therefore  move  your  Lordships  that  the  interlocutors  of  the 
First  Division  of  the  Court  of  Session  complained  of  be  reversed, 
and  that  the  interlocutor  of  the  Lord  Ordinary,  assoilzieing  the 
defender  with  the  costs,  be  afiSrmed. 

Lord  Cottenham  : 

This  case,  though  it  does  not  appear  to  me  to  raise  any  question 
of  difficulty,  has  acquired  a  considerable  degree  of  importance  from 
the  manner  in  which  the  rule  of  law  involved  in  it  has  been  viewed 
in  Scotland.  That  rule  of  law  is  of  general  application,  and  I  do 
not  find  any  special  circumstances  here  which  take  the  case  out  of 
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Magkebst  its  operation.  The  correspondence,  if  it  proves  any  special  con- 
ramsatb.  tract,  establishes  only  such  an  agreement  as  the  law  would  have 
inferred  from  the  dealings  between  the  parties.  The  appellant, 
having  an  open  cash  account  with  Messrs.  Ramsay,  transmitted  to 
them  two  bills,  drawn  by  himself  upon  Mr.  Clelland  of  Calcutta, 
and  made  payable  to  them.  This  is  an  authority  to  them  to 
receive  the  money,  which  in  the  ordinary  course  of  business  they 
proceeded  to  do,  and  the  money  was  paid  in  pursuance  of  the 
order.  From  the  time  the  bills  were  sent  to  the  pursuers,  the 
[  ^847  ]  ^appellant  did  not  interfere.  It  was  not  intended  that  he  should 
do  so,  nor  indeed  could  he  have  done  so,  as  none  of  the  intended 
agents  acted  under  his  authority;  he  therefore  had  no  control 
over  them.  All  that  Mackersy  undertook  to  do  by  the  bills,  has 
been  accomplished.  His  debtor  in  Calcutta  has,  as  directed,  paid 
the  sum  for  which  the  bills  were  drawn.  In  the  ordinary  course 
of  business,  therefore,  the  bankers  to  whom  he  delivered  the  bills 
and  to  whom  they  were  payable,  were  bound  to  credit  him  with 
the  amount  received,  and  by  these  letters  they  in  effect  agreed  to 
do  so. 

The  money  in  the  end  was  lost,  not  by  any  failure  on  the  part  of 
Mackersy  or  of  the  party  who  had  by  the  bills  been  ordered  to  pay 
the  amount  to  the  bankers,  the  drawers,  but  by  the  insolvency  of 
the  person  in  Calcutta  who  had  actually  received  the  proceeds  of 
the  bills;  and  this  loss,  the  Court  of  Session  has  said,  is  to  fall 
upon  the  drawer. 

The  learned  Judges  below  do  not  altogether  agree  as  to  the 
ground  upon  which  this  judgment  is  founded.  Lord  Gillibs 
thinks  that  the  contract  of  the  bankers  was  to  give  the  credit  only 
upon  getting  the  payment  themselves,  which,  as  such  transactions 
are  always  matters  of  account,  would  never  happen ;  that  is,  if  he 
means  by  payment,  the  receipt  of  the  identical  sum  paid  by  the 
acceptor.  The  Lord  President,  indeed,  puts  the  case  upon  much 
the  same  ground,  saying  that  he  could  not  hold  that  payment  to 
Alexander  &  Co.  in  Calcutta,  was  the  same  thing  as  payment  to 
the  pursuer  in  Edinburgh.  But  Lord  Fullarton  rather  relies  upon 
the  admitted  fact  that  the  bankers  did  not  discount  the  bills,  saying, 
that  the  result  of  the  cases  quoted  was,  that  unless  there  was  some 
[  ^848  ]  clear  indication  of  the  intention  of  the  parties  at  the  *time,  that 
the  bills  remitted  should  be  taken  by  the  bankers  on  discount  or 
terms  equivalent  to  discount,  they  must  be  treated  as  remitted  to, 
and  taken  by,  the  bankers  as  mere  agents ;  and  that  he  thought 
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that  there  was  no   such    indication    in    this    case.    And  Lord    mackjebbt 

Mm 

Mackbnzib  Bays,  the  case  turns  upon  this,  that  the  bankers  did  not     ramsats. 

agree  to  take  the  bills  as  payment  in  India ;  and  the  interlocutor 

of  Lord  MoNCBiEFF,  in  Campbell  y.  The  Royal  Bank,  upon  which 

this  decision  now  under  consideration  appears  to  be  principally 

ridsted,  draws  a  distinction  between  the  cases  which  were  cited  and 

the  case  before  him,  because  in  that  case  it  must  have  been  known 

that  the  agent  could  not  himself  have  received  the  money. 

Now,  certainly,  the  present  was  not  a  case  of  discount,  and  there 
was  no  such  special  contract  as  is  referred  to  by  Lord  Mac- 
KBNziB  ;  and  it  must  have  been  known  to  the  appellant,  that  Messrs. 
Bamsay  &  Co.  could  not  themselves  go  to  Calcutta  and  receive  the 
money.  But  none  of  these  circumstances  appears  to  me  to  be 
necessary,  in  order  to  entitle  the  appellant  to  have  credit  with 
Messrs.  Bamsay  for  the  proceeds  of  those  bills,  actually  paid  by 
his  debtor,  the  acceptor  of  the  bills.  I  cannot  distinguish  this  case 
from  the  ordinary  transactions  between  parties  having  accounts 
between  them.  If  I  send  to  my  bankers  a  bill  or  draft  upon 
another  banker  in  London,  I  do  not  expect  that  they  will  themselves 
go  and  receive  the  amount,  and  pay  me  the  proceeds ;  but  that  they 
will  send  a  clerk  in  the  course  of  the  day  to  the  clearing-house,  and 
settle  the  balances,  in  which  my  bill  or  draft  will  form  one  item. 
If  such  clerk,  instead  of  returning  to  the  bankers  with  the  balance, 
should  abscond  with  it,  can  my  bankers  refuse  to  credit  me  with 
the  amount  ?  Certainly  not.  If  the  *bill  had  been  drawn  upon  a  [  ''849  ] 
person  at  York,  the  case  would  have  been  the  same ;  although, 
instead  of  the  bankers  employing  a  clerk  to  receive  the  amount, 
they  would  probably  employ  their  correspondent  at  York  to  do  so ; 
and  if  such  correspondent  received  the  amount,  am  I  to  be  refused 
credit  because  he  afterwards  became  bankrupt  whilst  in  debt  to  my 
bankers  ?  If  the  balance  were  not  in  favour  of  my  bankers,  the 
question  would  not  arise;  so  that  my  title  to  the  credit  would 
depend  upon  the  state  of  the  account  between  my  bankers  and  their 
correspondent.  The  amount  in  money  was  received  by  the  corre- 
spondent of  my  bankers  at  York ;  as  between  me  and  them,  it  was 
received  by  them,  and  nothing  which  might  subsequently  take  place 
could  deprive  me  of  the  right  to  have  credit  with  them  for  the  amount. 

If  this  be  so  in  a  transaction  between  London  and  York,  it  must 
be  the  same  in  one  between  Edinburgh  and  Calcutta,  not  by  virtue 
of  any  special  contract,  but  as  resulting  from  the  letters  which 
the  undertaking  to  procure  payment  of  the  bill,  if  it  should  be 
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Hackkbst  accepted  and  honoared,  and  to  credit  the  proceeds.  It  was  accepted 
Bambays.  fikiid  honoured,  and  the  proceeds  received  by  those  employed  for  the 
purpose  by  them  ;  and  the  appellant's  title  to  credit  for  the  amount 
was  thereby  perfected.  If  there  was  any  negligence  in  the  conduct 
of  the  parties  actually  employed  to  receive  the  money,  it  could  only 
affect  those  by  whom  they  were  so  immediately  employed,  for 
certainly  they  were  not  the  agents  of  the  appellant :  over  them  he 
had  no  control.  The  money  received  by  Alexander  &  Co.  properly 
formed  an  item  in  the  account  between  them  and  Messrs.  Coutts  & 
Co.,  their  employers.  If  a  larger  balance  had  been  due  to  them 
[  *860  ]  from  Messrs.  Coutts  &  Co.  than  the  ''^amount  of  the  money  so 
received,  they  would  have  been  entitled  to  claim  the  whole,  as  in 
fact  they  did  retain  part. 

To  solve  the  question,  in  this  case,  it  is  not  necessary  to  go 
deeper  than  to  refer  to  the  maxim  quifacit  per  alimn^fadt  per  se. 

Ramsay  k  Co.  agreed,  for  consideration,  to  apply  for  payment  of 
the  bill ;  they  necessarily  employed  agents  for  that  purpose,  who 
received  the  amount ;  their  receipt  was  in  law  a  receipt  by  them, 
and  subjected  them  to  all  the  consequences.  The  appellant,  with 
whom  they  so  agreed,  cannot  have  anything  to  do  with  the  conduct 
of  those  whom  they  so  employed,  or  with  the  state  of  the  account 
between  different  parties  engaged  in  this  agency. 

These  principles  and  these  consequences  were  so  much  and  so 
properly  felt,  that  they  were  scarcely  disputed  at  the  Bar ;  but  it 
was  urged  that  the  appellant  had  not  put  forward  this  case  in  the 
proceeding  in  such  a  manner  as  to  entitle  him  to  the  benefit  of  it. 
I  have  for  this  purpose  carefully  examined  the  proceedings,  and 
I  think  the  objection  is  not  well  grounded.  The  defence  states 
the  fact  of  the  two  bills  having  been  paid  to  Alexander  &  Co.,  the 
agents  of  Coutts  &,  Co. ;  and  the  first  plea  in  law  raises  the  question, 
that  under  the  circumstances  Messrs.  Bamsay  are  liable  for  the 
money  so  received.  There  is  far  too  much  in  the  papers  about 
negligence,  but  I  think  there  is  quite  sufficient  to  raise  the  question 
on  which  this  case  must  depend  ;  namely,  the  receipt  by  the  agent 
being  a  receipt  by  the  principal.  The  Lobd  Obdinaby  appears  to 
me  to  have  taken  a  very  correct  view  of  the  case,  in  saying  that 
both  bills  were  paid  to  persons  empowered  by  the  pursuers  to 
[  *85i  ]  receive  payment ;  at  that  moment  the  law  placed  *them  to  the 
credit  of  the  defender.  On  these  grounds  it  appears  to  me  that  the 
interlocutors  of  the  Court  should  be  reversed,  and  that  of  the  Lobd 
Obdinaby  substituted  in  its  place. 


VOL.  Lvii.]     1843.    H.  L.    9  CL.  &  FIN.  851—852.  207 


Mr.  S.  Graliam  asked,  if  it  was  their  Lordships'  intention  that     Mackebsy 

mm 

the  appellant  should  have  his  costs  in  the  Court  below.  ramsayb. 

Lord  Campbell  : 

We    pronounce    the    judgment    which   ought    to    have    been 
pronounced  by  the  First  Division. 

LoBD  Bbouoham  : 

I  have  no  doubt  about  this.  I  shall  take  no  part  in  the  discussion 
on  the  merits,  for  I  was  not  present  at  the  argument ;  but  I  have  no 
doubt  that,  your  Lordships  feeling  it  right  to  reverse  the  inter- 
locutor of  the  Inner  House,  and  to  affirm  the  interlocutor  of  the 
Lord  Ordinary,  the  costs  of  the  proceedings  in  the  Inner  House 
ought  to  be  given.  You  never  give  the  costs  against  a  party  coming 
to  defend  and  sustain  a  decree  in  his  favour ;  therefore  the 
appellant  never  gets  his  costs  here :  but  in  this  case  we  are  putting 
ourselves  in  the  place  of  the  Court  below,  and  giving  those  costs 
which  the  party  ought  to  have  had  there.  I  think  that  is  quite 
right. 

Lord  Cottenham  : 

We  have  affirmed  the  judgment  of  the  Lord  Ordinary,  and  the 
necessary  effect  of  our  so  doing  is  to  give  the  costs  of  the  hearing  in 
the  Court  below. 

The  following  order  was  afterwards  entered  on  the  Journals  : 
'*  That  the  said  interlocutors  be  reversed,  and  that  the  interlocutor 
of  the  Lord  Ordinary,  of  *the  21st  December,  1889  (mentioned  in  [  *852  ] 
the  appeal),  be  affirmed.  And  it  is  further  ordered,  that  the 
pursuers  in  the  action  in  the  Court  of  Session  (respondents  here)  do 
pay,  or  cause  to  be  paid,  to  the  defender  in  such  action  (appellant 
here),  the  costs  of  the  proceedings  incurred  by  him  in  prosecuting 
the  reclaiming  note  before  the  First  Division  of  the  Court  of 
Session.  And  it  is  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session,  to  do  therein  as  shall  be  just  and 
consistent  with  this  judgment." — Lords'  Journals,  9th  March,  1848. 
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CHANCERY. 


mi.  PELHAM  v.  HILDER. 

^IL**  (I  Y.  A  C.  C.  C.  3-^.) 


Knioht  ^  admission  by  an  agent,  that  he  has  sold  property  of  his  principal 

''  '  upon  credit,  will  not  entitle  the  principal  to  an  inquiry  as  to  wilful  default, 

I-     J  if  the  agent  insist  by  his  answer  that  the  credit  was  given  in  the  usual  way 

of  business,  and  the  plaintiff  make  out  no  case  to  the  contrary. 

Thb  billy  which  had  been  originally  filed  by  Mr.  Cresset  Pelham, 
and  on  his  death  revived  by  his  personal  representative,  stated, 
that  the  defendant  had  for  many  years  been  Mr.  Pelham*s  land 
agent  and  surveyor :  and  that,  since  1832,  or  the  beginning  of 
1888,  the  defendant,  as  such  agent,  had  sold,  or  caused  to  be  sold, 
divers  large  quantities  of  farming  produce,  and  live  and  dead 
stock ;  and  that  he  had  cut  down  divers  fagots  and  timber  trees 
of  great  value,  and  had  sold,  or  caused  to  be  sold,  the  same,  or 
some  part  thereof ;  and  that  the  produce  of  the  sale  amounted  to 
a  large  sum  of  money,  and  was  received  by  the  defendant  as  such 
agent,  or,  but  for  his  wilful  default,  might  have  been  received 
by  him.  The  bill  prayed  the  usual  accounts,  and  also  an  account 
of  the  sums  which  might  have  been  so  received  but  for  the 
defendant's  wilful  default. 

The  defendant,  by  his  answer,  admitted  that  some  part  of  the 
farming  produce,  and  other  particulars  mentioned  in  the  bill,  were 
sold  on  credit,  but  not  otherwise  than  in  the  usual  way  of  business ; 
and  that,  when  he  quitted  the  agency,  some  of  the  sums  owing 
for  these  matters  were  not  paid,  but  he  believed  that  those  sums 
had  been  received  by  subsequent  agents.  And  for  the  particulars  of 
the  property  sold  upon  credit,  and  the  persons  to  whom  it  was  sold, 
he  referred  to  his  books  of  account  and  to  his  former  answer,  which, 
he  alleged,  contained  a  minute  detail  of  his  dealings  and  trans- 
actions as  agent,  including  the  particulars  of  such  sales  on  credit. 

No  evidence  was  entered  into  on  either  side. 

Mr.  Simpkinson  and  Mr.  De  Gex,  for  the  plaintiff,  suggested 
that  the  decree  should  contain  an  inquiry  as  to  the  wilful 
default.    *     *    * 

[  I  ]  (The  Yice-Chancellob  :   In  the  case  of  a  mortgagee,  it  is  the 

constant  course  to  direct  such  an  inquiry ;  in  the  case  of  a  trustee 
it  is  never  done  without  a  special  case.) 


HlLOEB. 
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Mr.  G.  L.  Russell  for  the  defendant.  Pblham 

V. 

til 
The  Vicb-Chancbllor  : 

It  appears  to  me,  that  no  case  of  wilful  default  has  been  admitted 
by  the  defendant.  He  states  by  his  answer,  that  he  sold  some  of 
the  property  upon  credit  in  the  usual  way  of  business,  and  for  the 
particulars  he  refers  to  his  books  and  his  former  answer.  He  says, 
he  believes,  that,  since  the  determination  of  his  agency,  the  money 
has  been  received ;  but  whether  it  has  been  received  or  not,  the 
credit  is  stated  by  him  to  have  been  given  in  the  usual  way  of 
business,  and  the  plaintiff  has  not  entered  into  any  evidence  to 
rebut  the  statement. 


ROGERS  V.  MAULE.  i8«- 

iwr.  4. 
(1  Y.  &  C.  C.  C.  4—6.)  

A.  died  intestate,  unmarried,  and  illegitimate,  having  mortgaged  Hs  real   brucb  V  -C. 
estates  to  B.  for  500  years,  and  having  subsequently  mortgaged  them  to  B.  r  ^  -i 

for  an  additional  sum,  by  deposit  of  the  title-deeds.  The  fee-simple  was 
not  worth  the  mortgage  money :  Held,  nevertheless,  that  the  mortgagor 
could  not  be  deemed  a  trustee  for  the  mortgagee  within  the  stat.  4  &  5 
Will.  IV.  c.  23,  s.  2  (1),  so  as  to  deprive  the  Crown  of  the  equity  of 
redemption;  but  it  was  ordered,  that  the  estate  should  be  sold  in  the 
administration  of  assets,  and  B.  declared  a  purchaser,  with  liberty  to  apply 
to  the  Crown  for  a  grant  of  the  fee-simple. 

This  was  a  creditors'  suit  for  administering  the  real  and  personal 
estate  of  Josiah  Manning  Bolton  Brown,  who  died  intestate, 
unmarried,  and  illegitimate.  The  defendants  were  George  Maule, 
as  administrator  of  the  deceased  under  the  Crown,  John  Rogers, 
and  the  Attorney -General.  The  decree  having  directed  certain 
inquiries  to  be  made  respecting  the  real  estates  of  the  intestate, 
the  Master',  in  answer  to  those  inquiries,  stated,  that  he  found  that 
John  Sogers,  a  defendant  to  the  suit,  was,  by  virtue  of  an  ^inden-  [  *6  ] 
tare  of  the  2nd  November,  1881,  mortgagee  of  the  real  estates  for 
the  term  of  500  years,  for  100/.  and  interest,  and  that  he  was 
also  entitled  to  an  equitable  lien  on  the  same  estates  for  the  sum 
of  140/.  and  interest,  and  that  there  were  no  other  incumbrances 
on  the  estates. 

The  cause  now  came  on  to  be  heard  on  further  directions,  and 
on  the  petition  of  the  plaintiff,  whereby  it  was,  amongst  other 
things,  prayedy  that  John- Rogers,  being  willing  to  take  the  said 

(1)  Bepealed  by  13  &  14  Vict.  c.  60,      since  repealed  and  now  replaced  hy 
8.  1,  and  replaced  hy  8.  Idof  that  Act,      s.26of  the  Trustee  Act,  1893.— O.  A.  S. 
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RooBBs  real  estates  in  fall  satisfaction  of  the  sam  of  2402.,  the  amount  of 
Maulb.  the  debts  so  charged  on  the  real  estate,  he  might  be  at  liberty  to 
accept  and  retain  the  same  in  fall  discharge  of  such  debts ;  and 
that  he  might  be  considered  and  confirmed  the  purchaser  of  such 
estate,  and  the  fee-simple  and  inheritance  thereof  in  possession, 
free  from  any  equity  of  redemption  affecting  the  same,  and  be 
declared  to  be  the  owner  thereof,  and  entitled  to  a  conveyance, 
grant,  or  other  assurance  thereof  from  the  Grown. 

It  was  admitted  that  the  estates  were  not  sufficient  in  value  to 
pay  the  mortgagee. 

Mr.  Eade  for  the  plaintiffs. 

Mr.  Coleridge,  for  the  defendant,  John  Rogers,  submitted,  that, 
under  the  circumstances  of  this  case,  the  mortgagor  must  be  con- 
sidered as  a  bare  trustee  of  the  equity  of  redemption  for  the 
mortgagee,  which  would  prevent  the  equity  of  redemption  from 
escheating  to  the  Crown.  (Stat.  4  &  5  Will.  IV.  c.  28,  s.  2.)  This 
view  of  the  question  had  been  slightly  mentioned  in  Hodge  v.  TTie 
Attoiiiey-General{i),  but  had  evidently  not  been  pressed  on  the 
attention  of  the  Court.  There  it  was  held,  that  the  Crown  could 
not  be  foreclosed;  but  it  was  the  case  of  an  equitable  mortgage 
[  ♦e  ]        only.    Smyth  v.  Tyler  (2)  was  the  case  of  a  legal  *mortgage. 

(Thb  Yicb-Chancbllor  :  Your  mortgage  does  not  affect  the 
legal  fee.) 

Mr.  Uyay,  for  the  Attorney-General,  objected  to  any  decree 
which  should  go  to  foreclose  the  Crown ;  but  he  suggested  that 
the  estate  might  be  sold,  as  against  the  Crown,  in  the  administration 
of  assets. 

The  VicB- Chancellor  adopted  that  view  of  the  case. 

It  appearing  to  the  Court  that  the  personal  estate  of  the  intes- 
tate is  insufficient  for  the  payment  of  his  debts,  and  it  also 
appearing,  as  well  by  the  admissions  of  the  defendant,  Greorge 
Maule,  by  his  counsel,  as  by  the  admissions  of  the  several  creditors 
who  have  gone  in  before  the  Master  and  established  their  debts  by 
their  counsel,  that  the  value  of  the  fee-simple  of  the  intestate's 
real  estate,  together  with  the  rents  now  due  thereon,  is  considerably 

(1)  51  E.  B.  380  (3  Y.  &  C.  Ex.  £q.  (2)  1  Jur.  470  [and   see   BeaU  v. 

342).  Symonds  (1853)  16  Beav.  406]. 


VOL.  Lvn.] 


1841.    CH.     1  Y.  .^  C.  C.  C.  6. 


211 


less  than  the  amount  of  the  mortgage  and  lien  of  the  defendant, 
John  Rogers,  upon  such  estate ;  and  the  defendant,  John  Bogers, 
being  willing  to  take  the  real  estate  in  the  pleadings  of  this  cause 
mentioned  in  full  satisfaction  of  the  sum  of  2402.  and  interest, 
found  by  the  said  report  to  be  a  charge  upon  the  real  estate,  and 
all  interest  subsequent  to  such  report,  and  the  said  George  Maule, 
the  said  creditors,  and  the  said  defendant,  John  Bogers,  by  their 
counsel,  consenting :  It  is  ordered.  That  the  said  defendant,  John 
Bogers,  be  at  liberty  to  accept  the  same  in  full  discharge  of  the 
said  debt ;  and  it  is  ordered,  that  he  be,  and  he  is  hereby  declared 
to  be,  and  is,  the  purchaser  of  such  estate,  and  the  fee-simple  and 
inheritance  thereof  in  possession,  under  the  decree  of  this  Court, 
in  the  due  administration  of  the  assets  of  the  intestate,  and  to  be 
the  owner  thereof ;  and  it  is  ordered,  that  the  said  John  Bogers 
be  at  liberty  to  apply  to  the  Grown  for  such  grant  or  other 
assurance  of  the  legal  fee  thereof  from  the  Crown  as  he  may  be 
advised ;  and  in  the  mean  time  the  said  defendant,  John  Bogers, 
his  heirs  and  assigns,  are  to  hold  and  enjoy  the  same  estates  as 
his  and  their  own  absolute  property. 


Rogers 
Maule. 


1841. 
Nov,  6. 


Knight 


ROBINSON  V.  KOSHER. 

(1  Y.  &  C.  C.  C.  7—12.) 

If  a  bill  18  correctly  filed  ou  the  authority  of  a  reported  case,  there  being  un^^K^v^c 
no  authorities  in  conflict  with  it,  and  the  decision  in  the  reported  case  is  r  7  1 

afterwards  reversed,  the  plaintiff  in  the  suit,  filed  on  its  authority,  is  '-     ^ 

entitled,  on  motion,  to  have  his  bill  dismissed  without  costs. 

[In  1886  the  plaintiffs  as  reversioners  expectant  upon  a  lease  for 
8 1  years  commenced  proceedings  in  Chancery  to  compel  payment 
of  rent  due  under  the  lease  by  a  person  who  held  the  lease  as 
equitable  mortgagee  by  deposit  for  securing  a  debt  due  to  him  from 
the  lessee. 

In  the  case  of  Flight  v.  Bentley  (i)  and  earlier  cases  it  had  been 
held  that  an  equitable  mortgagee  of  a  lease  was  liable  for  the  rent 
and  covenants  under  the  lease.] 

In  February,  1889,  which  was  after  issue  joined  in  the  suit,  the         [  9  ] 
case  of  Moores  v.  Cheat,  overruling  the  case  of  Flight  v.  Bentley, 
was  decided,  and  a  report  of  it  was  soon  afterwards  published  by 
Mr.  Simons  (2). 

In    September   and    November,    1889,    which    was    after    the 


(I)  (18d4)  7  Sim.  149. 


(2)  See  42  B.  E.  236  (8  Sim.  508). 
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Robinson 

V. 
ROSHEB. 


[10] 


[H] 


[12] 


publication  of  Mr.  Simons'  report,  the  plaintififs  in   the  present 
cause  entered  into  evidence. 

The  questions  at  the  hearing  were  two :  First,  whether  the  case 
of  Moores  v.  Choat  was  rightly  decided.  Secondly,  if  it  was, 
whether  the  plaintiffs  were  not  entitled  to  the  costs  of  this  suit, 
notwithstanding  they  had  entered  into  evidence  since  the  publica- 
tion of  the  report  of  Moores  v.  Choat 

Mr.  Swan^ton  and  Mr.  Lloyd,  for  the  plaintiffs.     ♦     *     ♦ 

Mr.  Wood  and  Mr.  James  Parker,  contra,  were  stopped  by  the 
[YiCB  Chancellor,  who  expressed  his  concurrence  in  the  decision 
of  Moores  v.  Choat] . 

The  plaintiffs'  counsel  then  contended,  that,  considering  the  state 
of  the  authorities  when  the  bill  was  filed,  it  must  be  dismissed 
without  costs.     ♦     ♦     * 

Thb  Vicb-Ghancbllor  : 

As  to  the  costs  incurred  before  the  decision  in  Moores  v.  Choat, 
I  have  not  the  least  doubt  in  holding  that  each  party  must  pay  his 
own  costs.  The  difficulty  which  I  have  felt  is  as  to  the  costs  of  the 
suit  incurred  since,  namely,  the  costs  of  taking  the  evidence ;  and 
I  have  been  considering,  whether  the  plaintiffs  were  not  to  blame 
in  not  making  an  application  to  the  Court,  with  a  view  of  saving 
expense  by  dismissing  the  bill :  but  upon  the  whole,  considering 
that  such  an  application  is  not  of  a  usual  nature — that  the  two 
decisions  of  Flight  v.  Bentley,  and  Moores  v.  Choat,  were  by  the 
same  Judge,  and  that  the  same  point  had  not  come  before  any 
other  Judge,  I  have  arrived  at  the  conclusion  that  the  plaintiffs 
were  not  sufficiently  to  blame  to  induce  me  to  make  any  distinction 
as  to  the  costs.  Therefore,  though  not  without  some  difficulty,  I 
am  of  opinion,  that  the  bill  ought  to  be  dismissed  without  costs. 

Decree  accordingly. 


1841. 
I^^oe.  6,  8, 12. 


Knight 
Bbuob,  V.-C. 

[16] 


BEOADHURST  v.  BALGTJY. 

(1  Y.  &  C.  C.  C.  16—32.) 

Early  in  1818,  a  cestui  que  trust,  with  power  of  directing  the  variation  of 
the  trust  securities,  requested  B.,  who  was  one  of  his  trustees,  to  sell  out 
trust  stock  then  standing  in  the  oL  per  Cents.,  and  invest  it  in  the  3/. 
per  Cents.  In  April  of  the  same  year,  the  trustees,  B.  and  H.,  sold  out  the 
stock  by  power  of  attorney,  and  soon  afterwards  H.,  at  the  request  of  B.» 
joined  in  a  cheque  on  the  bankers  who  acted  in  the  sale,  requesting  them 
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Balout. 


to  pay  the  amount  to  themselyes  or  bearer.  In  the  letter  of  B.  requesting  Bboadhubst 
H.  to  sign  the  cheque,  he  stated,  as  a  reason  for  expedition,  that  the  money  ^  _^ 
was  to  be  paid  on  Thursday  to  the  gentleman  to  whom  it  was  engaged.  B. 
afterwards  applied  the  money  to  his  own  use.  On  a  bill  filed  in  1838,  by 
the  cestui  que  trust,  to  compel  H.  to  replace  the  money :  Held,  that  H.  was 
primd  facie  liable ;  for  that  neither  of  the  trustees  contemplated  an  invest- 
ment pursuant  to  the  direction  of  -the  plaintiff ;  and  eyen  if  H.  had  so 
contemplated,  the  course  taken  by  him  was  not  required  by  necessity  or 
oonyenience.  But,  inasmuch  as  it  was  proyed  that  the  plaintiff  knew 
before  1820  that  the  stock  had  been  sold  out,  and  that  he,  in  several 
subsequent  successiye  years,  received  accounts  from  B.,  who  was  his  agent 
and  also  his  debtor,  in  which  were  contained  entries  for  interest  on  stock 
appearing  clearly  to  be  the  fund  in  question,  which  entries  were  irregular 
in  amount  and  dates;  and  inasmuch  as,  notwithstanding  these  circum- 
stances, no  communication  on  the  subject  appeared  to  have  been  made 
from  the  plaintiff  to  H.,  who  was  his  brother-in-law,  from  April,  1818,  to 
November,  1837,  which  was  shortly  previous  to  B.*8  bankruptcy,  the 
Court  directed  inquiries  to  be  made  with  a  view  to  ascertain  whether  and 
when  first  the  plaintiff  had  notice  of  the  breach  of  trust  (1). 

The  object  of  the  bill  was  to  charge  a  trustee  with  the  loss  of  the 
trust  fund,  occasioned  by  his  co-trustee,  ander  the  following  cir- 
cumstances : 

On  the  marriage  of  the  plaintiff,  John  Broadhurst,  with  Catherine 
Hurt,  a  sum  of  8,00(M.  Navy  5/.  per  cent.  Annuities  was  trans- 
ferred into  the  joint  names  of  the  defendants,  Francis  Hurt,  the 
brother  of  Catherine  Hurt,  and  Bryan  Thomas  Balguy  ;  and  by  an 
indenture,  dated  the  Ist  of  November,  1815,  and  made  between  the 
plaintiff  of  the  first  part,  Catherine  Hurt  of  the  second  part,  and 
the  defendants  of  the  third  part,  being  the  marriage  settlement,  it 
was  agreed  that  the  said  sum  of  stock,  as  also  a  sum  of  17,000/. 
Navy  bL  per  cent.  Annuities,  belonging  *to  the  plaintiff,  should  be  [  *17  ] 
held  by  the  defendants,  upon  trust,  that  they  and  the  survivor  of 
them,  &C.,  should  permit  the  plaintiff  and  his  assigns,  from  time  to 
time,  during  the  joint  lives  of  himself  and  his  intended  wife,  to 
receive  and  take  the  interest,  dividends,  and  annual  produce  of  the 
trust  funds,  for  his  and  their  own  use  and  benefit ;  and,  in  case  he 
should  die  in  the  lifetime  of  his  intended  wife,  then  in  trust  that 
they  should  permit  her  and  her  assigns  to  receive  and  take  such 
interest,  <bc.,  during  her  life,  for  her  and  their  own  use  and  benefit ; 
and,  after  the  decease  of  the  survivor  of  them,  the  said  plaintiff 
and  his  intended  wife,  then  upon  trust  that  the  said  trustees,  and 
the  survivor  of  them,  &c.,  should  stand  possessed  of  the  said  trust 
funds,  in  trust,  in  case  there  should  be  but  one  child  of  the 
marriage,  for  such  one  child,  to  be  a  vested  interest  in  him  or  her, 

(1)  In  re  UoU  [1897]  2  Ch.  525,  66  L.  J.  Ch.  734. 
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Bboadhubst  at  such  time  as  the  plaintiff  should  by  deed  or  will  appoint,  and,  in 
Balouy.  default  of  such  appointment,  to  be  vested  in  him  or  her,  at  his  or 
her  age  of  twenty-one  years ;  and,  if  there  should  be  more  than 
one  child  of  the  marriage,  upon  such  trusts  as  in  the  said  indenture 
were  mentioned ;  and,  it  was  thereby  agreed  and  declared,  that  it 
should  be  lawful  for  the  said  trustees,  and  the  survivors  of  them, 
his  executors,  administrators,  and  assigns,  at  any  time  or  times 
after  such  intended  marriage,  with  the  consent  and  direction  of  the 
plaintiff  and  his  intended  wife,  during  their  joint  lives,  and  of  the 
survivor  of  them,  during  his  or  her  life,  to  be  testified  by  some 
note  or  writing  under  their,  his,  or  her  hands,  to  sell,  transfer,  and 
dispose  of  all  or  any  of  the  stocks  or  funds,  which,  for  the  time 
being,  should  be  vested  in  them  by  virtue  of  the  said  indenture, 
upon  any  of  the  said  trusts,  and,  with  such  consent  and  direction 
as  aforesaid,  to  lay  out  and  invest  the  principal  monies  to  arise  by 
such  sale,  transfer,  or  disposition,  in  the  names  or  name  of  the 
[  *18  ]  said  trustees,  in  the  purchase  of  a  competent  share  of  the  *Parlia- 
mentary  stocks  or  public  funds  of  Great  Britain,  or  upon  Govern- 
ment or  real  securities  in  England,  and  should  stand  possessed  of 
such  new  or  other  stocks,  funds,  and  securities,  upon  the  same 
trusts  as  had  been  declared  of  the  original  trust  funds. 

The  marriage  took  effect,  and  the  wife  died  in  September,  1816, 
leaving  one  child  only,  namely,  the  defendant,  John  Broadhurst, 
junior,  who  attained  his  age  of  twenty-one  on  the  2l8t  of  August, 
1887.  The  plaintiff,  who  was  not  provided  for  by  the  settlement 
in  the  event  of  his  surviving  his  wife,  took  out  administration  to 
her  effects,  and  thereby  entitled  himself,  by  implication,  to  a  life 
interest  in  the  8,0002.  stock. 

It  appears  by  the  admissions  in  the  cause,  that  the  plaintiff 
received  the  dividends  on  the  8,0002.  Navy  52.  per  Cents,  to  the 
year  1818.  On  the  5th  of  January,  in  that  year,  he  sent  a  letter 
to  Balguy,  in  these  terms  : 

**  Dear  Bryan, — Having  determined  to  vest  the  money,  now  in 
the  52.  per  Cents,  in  the  82.  per  Cents.,  I  could  wish  you  and  Hurt 
to  execute  a  power  of  attorney  immediately,  so  that  the  transfer 
may  be  effected  before  the  dividends  about  to  be  paid  are  paid.  In 
haste,  ever  yours, 

**J.  Broadhurst." 

On  the  12th  April,  1818,  Hurt  and  Balguy  executed  a  power  of 
attorney  for  the  sale  of  the  8,0002.  stock,  and  on  the  14th  of  that 


VOL.  Lvn.]      1841.     CH.     1  Y.  &  C.  C.  C.  18—20.  215 

month  Balgay  wrote  a  letter  to  his  bankers,  Messrs.  Samuel  Smith  Bboadhubst 
&  Co.,  of  Derby,  directing  them  to  sell  out  the  stock.     On  the  18th      balouy. 
of  that  month,  Smith  &  Go.  informed  Balguy,  by  letter,  that  they 
had  sold  out  the  stock,  producing  8,216Z.  158.  3d.  sterling,  and  they 
requested  Balguy  to  furnish  them  with  an  order  from  Mr.  Hurt  as 
well  as  himself,  when  he  wished  the  amount  to  be  disposed  of. 
On  the  20th  April,  1818,  Balguy  wrote  to  Hurt  as  follows : 

"My  dbar  Sir, — The  stock  which  stood  in  our  names  in  the  [>»] 
Navy  51.  per  cents,  has  been  sold  out,  and  produced  the  sum  of 
which  I  have  drawn  the  cheque  on  the  other  side.  The  broker's 
certificate  is  in  my  possession,  from  which  I  find  Messrs.  Smiths' 
account  to  be  correct.  Be  good  enough  to  sign  the  cheque,  and 
return  it  to  me  at  your  earliest  convenience,  as  the  money  is  to  be 
paid  on  Thursday  to  the  gentleman  to  whom  it  is  engaged.   I  am,  &c., 

"  B.  T.  Balguy." 

On  the  day  following  the  date  of  this  letter.  Hurt  and  Balguy 
drew  a  cheque  upon  Samuel  Smith  &  Co.,  in  the  following  form  : 

"  Messrs.  Samuel  Smith  &  Co.,  Bankers,  Derby, — Pay  to  our- 
selves, or  bearer.  Three  thousand  two  hundred  and  sixteen  pounds 
fifteen  shillings  and  three  pence,  being  the  produce  arising  from  the 
sale  of  stock  (after  deducting  bankers'  and  broker's  commission  and 
postages)  lately  standing  in  our  names  in  the  Navy  51.  per  Cents. 

"Francis  Hurt.    B.  T.  Balguy." 

This  cheque  was  afterwards  delivered  by  Balguy,  or  his  agents, 
to  Smith  &  Co.,  who  afterwards  paid  the  before-mentioned  sum  of 
8,216/.  15s.  8c/.  to  or  on  account  of  Balguy,  by  virtue  of  four 
cheques  or  orders,  dated,  respectively,  the  21st,  28rd,  25th,  and 
80th  April,  1818.  The  last  order,  which  was  for  700Z.,  contained 
a  direction  to  the  bankers  to  place  part  of  it,  namely,  500/.,  to  the 
account  of  the  plaintiff  with  Messrs.  Smith,  Payne  and  Smith  of 
London. 

It  appeared  that  Balguy  was  the  friend  and  professional  adviser, 
and  the  agent  and  receiver  of  rents,  of  the  plaintiff,  and  transacted 
business  for  many  years,  not  only  on  the  plaintiff's  own  account, 
but  also  for  the  plaintiff,  as  committee  of  his  brother,  who  was  a 
lunatic.  In  the  course  of  these  transactions  accounts  were  rendered 
by  Balguy  to  the  plaintiff  at  the  following  times,  namely.  Account 
A.,  in  June,  1820 ;  Account  B.,  in  February,  1822 ;  *Account  C,  [  '20  ] 
in    March,  1829;    and   Account  D.,    in   January,   1882.     These 


216 


1841.    CH.    1  Y.  &  C.  C.  C.  20—21. 


iR.R. 


£     8,  d. 


broadhubst  accounts,  soon  after  they  had  been  received  by  the  plaintiff,  were 
BALGur.      returned  by  him  to  Balguy.     The   following  items  appeared  in 
different  parts  of  the  accounts  : 

In  Account  A., 
1819— May  10.  To  half  a  year's  interest  on  8,200Z. 

produce  of  stock  sold  out  on  the 
20th  April,  1812    . 
To  ditto,  due  20th  Sept.    . 
1820 — May         To  half  a  year's  interest  on  stock 

In  Account  B., 
1820 — Dec.         Half  a  year's  interest  on  stock  . 
1821 — Dec.         One  year's  interest  on  stock 
1822 — Dec.  80.  To  one  year's  interest  on  stock 
1823 — Dec.         To  one  year's  interest  on  stock 
1824 — Dec,  31.  To  one  year's  interest  on  stock 
1825 — Dec.  31.  To  ditto,  a  year's  interest  on  stock 

In  Account  C, 

1826 — Dec.  31.  To  interest  on  stock. 

1828 — Feb.  10.  To  cash,  a  year's  interest  on  stock 

1829 — Feb.         To  one  year's  interest  on  stock 

In  Account  D., 

1828 — Dec.  25.  To  one  year's  interest  on  stock 
1829 — Dec.  26.  To  dividends  now  due 
1830 — Dec.         To  dividends  now  due 

In  April,  1828,  the  plaintiff  sent  a  letter  to  Balguy,  in  which, 
after  stating  that  he  was  in  want  of  money,  and  complaining  of 
some  alleged  inaccuracies  in  the  accounts,  he  used  the  following 
expressions :  "  A  farm  of  60  acres,  of  Lord  Chesterfield,  at  Bayl- 
stone,  has  been  offered  me.  It  would  be  a  pity  not  to  lay  this  to 
the  estate  if  it  can  be  bought  with  the  money;  and  I  should 
suppose  you  and  Mr.  Hurt  would  not  object  to  part  of  my  wife's 
fortune,  or  the  whole,  if  necessary,  being  invested  in  the  purchase. 
Is  there  no  money  whatever  remaining  of  funded  property  in 
Mr.  Hurt's  hands  ?  " 
f  21  ]  In  answer  to  this  letter  Balguy  wrote  a  letter,  dated  the  28th 

April,  1828,  which  contained  the  following  passage  :  **  It  will  cer- 
tainly be  very  desirable  to  purchase  the  farm  at  Baylstone,  and  I 
have  no  doubt  Mr.  Hurt  will  consent  to  the  money  being  lent  you, 
but  as  it  is  now  out  on  mortgage,  I  think  he  will  expect  to  have 
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the  same  secarity  ;  but  on  this  point  I  will  write  to  you  as  soon  as  Bboadhubst 

you  have  determined  anything  in  regard  to  the  purchase.     I  am      balouy. 

not  aware  that  there  is  a  shilling  trust  money,  indeed,  if  there 

had,  I  should  apprehend  there  would  have  been  no  occasion  to 

borrow  any  part  of  Mrs.  Edgeworth's  fortune,  which  you  did  upon  a 

former  occasion.     If  Mrs.  Edgeworth  has  other  money  which  she 

could  let  you  have,  would  it  not  be  better  that  the  farm  should  be 

purchased  with  what  will  ultimately  be  yours ;  in  which  case  it 

might  be  conveyed  to  the  same  uses  to  which  the  estates  adjoining 

are  liable  under  your  father's  will,  rather  than  to  purchase  it  with 

your  trust  monies,  which,  if  not  sufficient  for  the  purpose,  will 

create  some  difficulty  ?  " 

In  the  year  1880  the  plainti£f  ceased  to  employ  Balguy  in 
any  capacity,  and  from  that  time  all  intercourse  between  them 
ceased. 

In  January,  1838,  Balguy  became  bankrupt ;  and  on  the  81st 
of  that  month  the  present  bill  was  filed,  for  the  purpose  of  com- 
pelling Hurt  to  replace  so  much  stock  in  the  31.  per  Gents,  as  could 
have  been  purchased  with  8,2162.  IBs.  9d.  on  the  22nd  April,  1818; 
the  bill  alleging,  that  the  plaintiff  had  no  suspicion  that  the 
proceeds  of  the  stock  had  not  been  invested  in  the  8Z.  per  cent. 
Bank  Annuities  until  on  or  about  the  21st  August,  1887,  when 
his  son  came  of  age,  and  it  became  necessary  to  enter  into  some 
family  arrangements. 

The  principal  ground  of  defence  on  the  part  of  Hurt  was,  that 
the  plaintiff  must  have  known  that  Balguy  had  not  invested  the 
money  pursuant  to  his  directions,  and  that  he  must  have  tacitly 
assented  to  Balguy's  borrowing  the  money  *for  his  own  purposes.  [  *22  ] 
No  express  evidence,  however,  was  adduced  on  this  head,  and 
Balguy,  not  having  obtained  his  certificate  at  the  time  of  taking 
the  evidence,  was  not  examined. 

Mr,  Wilrock  and  Mr.  Prendergast,  for  the  plaintiff : 

By  signing  the  joint  cheque  of  the  21st  April,  1818,  Hurt  put 
out  of  his  power  that  fund  which  had  been  committed  to  the  joint 
care  of  him  and  Balguy,  and  in  so  doing  committed  a  plain  breach 
of  trust.  But  it  will  be  said,  that,  in  the  accounts  rendered  by 
Balguy  to  the  plaintiff,  there  was  that  which  ought  to  have  put  the 
plaintiff  on  inquiry,  more  especially  as  Balguy  was  the  plaintiff*s 
agent.  *  *  If  Hurt  is  not  chargeable,  it  must  be  either  that  the  [  23  ] 
plaintiff  knew  every  thing,  or  that  he  did  something :  Adams  v. 
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Bboadhitbst  Clifton  (i).    All  that  he  did  was  to  give  the  authority  of  the  5th 
Balouy.      January.     If  any  agreement  to  lend  the  money  could  be  implied, 
Hurt  would  not  be  responsible.    But  that  was  the  only  license 
given  before  the  sale  of  the  stock,  either  to  Balguy  or  to  Hurt. 

Mr.  James  Russell  and  Mr,  G.  L.  Russell,  for  John  Broadhurst, 
the  younger. 


[•24] 


[25] 


Mr,  Cooper  and  Mr.  Wigrain,  for  the  defendant  Hurt : 

It  appears  that  Balguy  was  the  solicitor,  agent,  land  steward, 
receiver,  and  confidential  friend  of  the  plaintiff;  and  the  confidence 
placed  in  him  has  been  abused.  The  plaiuti£f,  finding  it  has  been 
abused,  resorts  to  the  course  of  coming  against  an  innocent  party, 
who  was  admitted  to  be  ignorant  of  all  the  transactions,  and  whose 
only  fault  is,  that  he  has  placed  the  same  reliance  on  Balguy  that 
the  plaintiff  has  for  twenty  years.  The  defendant  Hurt  may,  no 
doubt,  be  compelled  to  make  good  this  loss ;  but  if  so,  it  must  be  by 
the  rules  of  this  Court,  which,  though  sometimes  useful,  would  be 
in  this  case  most  oppressively  applied.  The  general  rule  is  not 
disputed,  that  where  there  are  several  trustees,  and  the  fund  is 
permitted  to  go  into  the  hands  of  one  for  the  purpose  of  re-invest- 
ment, the  others  are  bound  to  ascertain  that  the  re-investment  has 
taken  place,  and,  if  they  omit  to  do  so,  they  may  be  made  liable 
for  the  acts  of  their  co-trustee.  Brcie  v.  Stokes  (2)  contains  the 
principle,  and  Booth  v.  Booth  (s)  collects  the  authorities  on  this 
head.  But  those  cases  also  contain  the  qualification  of  the  general 
doctrine,  namely,  that  no  cestui  que  trust,  who  is  acquainted  with  the 
misapplication,  and  lies  by  for  years  without  taking  steps  against 
the  *party,  is  entitled  to  the  benefit  of  the  rule.  *  *  If  the 
plaintiff  was  apprized  of  the  fact,  that  Balguy  was  retaining  the 
money,  that  is  acquiescence:  Walker  v.  Symonds  (4).  *  *  It  is 
clear,  that  if,  by  the  neglect  of  the  plaintiff,  the  relief  against 
any  of  the  parties  is  prejudiced,  the  remedy  against  the  others  is 
destroyed :  [Gray  v.  Chaplin  (5)  and  other  cases.  The  questions  of 
acquiescence  and  laches  were  reserved  by  the  Vice-Chancbllob 
until  inquiries  had  been  answered  by  the  Master.] 


Mr.  Wilcock,  in  reply. 

(1)  25  B.  R.  53  (1  Rus8.  297). 

(2)  8R.  R.  164(11  Ves.  319). 

(3)  49  R.  R.  304  (1  Beav.  125). 


(4)  19  R.  R.  155  (3  Swanst.  64). 

(5)  26  R.  R.  22  (2  Russ.  146). 
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Thb  Vicb-Chancbllor  :  Broadhurst 

V, 

The  question  to  be  decided  in  this  cause  is,  whether  the  defendant,      Balouy. 
Mr.  Hurt,  has  committed  a  breach  of  trust  as  to  a  sum  of  S.OOOZ.  '     * 

Navy  51,  per  cent.  Stock,  or  the  money  produced  by  the  sale  of  it,  in 
respect  of  which  he  is  liable  to  the  extent  of  the  interest  of  the 
plaintiff  as  a  cestui  que  trust  of  that  property. 

The  stock  in  question  belonged  to  Miss  Catherine  Hurt,  and,  on 
her  marriage  with  the  plaintiff  in  1815,  was  vested  in  her  brother, 
the  defendant,  Mr.  Hurt,  a  gentleman  of  property  in  Derbyshire,  and 
the  defendant,  Mr.  Balguy,  a  solicitor,  as  trustees,  upon  trusts 
declared  by  a  settlement  dated  the  1st  of  November  in  that  year. 
The  trusts  were  to  permit,  &c.  (His  Honour  then  read  the  limita- 
tions in  the  settlement,  and  the  power  to  vary  the  securities.) 

There  is  one  child  of  the  marriage,  the  defendant,  Mr.  Broadhurst, 
junior.  He  attained  his  majority  in  the  year  *1887.  Mrs.  Broad-  [  *26  ] 
hurst  died  in  the  year  1816.  The  plaintiff  appears  to  have  become 
her  administrator  in  September,  1881,  and  not  before.  His  bene- 
ficial title,  in  her  right  or  under  the  settlement,  to  the  income  of  the 
trust  fund  for  his  life  appears  never  to  have  been  questioned.  The 
dividends,  up  to  the  month  of  January,  1818,  inclusive,  were  paid 
to  him  through  his  then  bankers,  Messrs.  Smith  &  Co.,  of  Derby. 
In  that  month  the  plaintiff  wrote  to  Mr.  Balguy,  who  was  his 
professional  adviser,  and  on  terms  of  intimacy  with  him,  this 
letter:  "Dear  Bryan, — ^Having  determined  to  vest  the  money, 
now  in  the  51,  per  Cents.,  in  31,  per  Cents.,  I  could  wish  you  and 
Hurt  to  execute  a  power  of  attorney  immediately,  so  that  the 
transfer  may  be  effected  before  the  dividends  about  to  be  paid  are 
paid."  It  is  not  contested  that  the  stock  here  mentioned  was  the 
SyOOOZ.  in  question. 

Under  a  power  of  attorney  dated  the  12th  April,  1818,  and  in 
consequence  of  a  letter  from  Mr.  Balguy  to  the  Derby  bankers,  the 
stock  was  sold  on  the  17th  April,  1818,  and  produced  the  net  sum 
of  8,216Z.  158.  Qd,f  which  was  received  by  their  London  agents  on 
their  behalf.  The  letter  from  Mr.  Balguy  was  thus — (His  Honour 
read  the  letter  of  the  14th  April,  1818). 

(His  Honour  then  read  the  letter  of  the  Derby  bankers  of  the 
18th  April,  1818,  and  Balguy's  letter  to  Hurt  of  the  20th  April, 
1818,  and  proceeded  thus  :)  For  the  statement  at  the  conclusion  of 
this  document,  {ue,  Balguy*s  letter),  as  to  the  engagement  of  the 
money,  it  does  not  appear  that  there  was  any  foundation  in  fact, 
nor,  except  the  plaintiff's  letter  of  January,  does  there  appear  to 
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Bboadhubst  have  been  any  direction  or  authority  on  his  part  for  selling  the 
Balouy.  stock.  A  cheque,  however,  for  the  money  is  signed  as  well  by 
Mr.  Hurt  as  by  Mr.  Balguy ;  it  is  dated  the  2l8t  of  April,  1818, 
and  is  to  this  effect,  &c.  This  cheque  was,  in  the  language  of  the 
admissions,  **  afterwards  delivered  by  Mr.  Balguy,"  or  some  agent 
[  ^27  ]  of  his,  to  the  Derby  bankers,  *who,  (in  the  language  also  of  the 
admissions), ''  afterwards  paid  the  said  sum  of  8,216{.  15«.  ^d.  to  or 
on  account  of  the  said  B.  T.  Balguy,  upon  or  by  virtue  of  several 
cheques  or  orders  drawn  by  him."  (His  Honour  read  the  cheques 
and  orders,  and  the  corresponding  entries  in  the  bankers*  cash  note 
ledger.) 

It  is  not  at  present  proved,  that  the  plaintiff  was  aware  that  the 
500/.  placed  to  his  credit  by  Mr.  Balguy,  with  whom  he  had  a 
running  account,  came  from  this  source,  or  was  aware  of  the  mode 
in  which  any  part  of  the  proceeds  of  the  stock  was  applied.  The 
whole  of  the  money,  or  the  whole  except  the  500/.,  appears  to  have 
been  thus  applied  for  Mr.  Balguy's  own  purposes. 

Thai,  under  these  circumstances,  there  not  having  been  any 
intention  on  the  part  of  either  trustee  to  invest  the  money  in  8/. 
per  Gents.,  (the  fund  mentioned  in  the  letter  of  January),  and  there 
not  having  been  any  other  investment  or  security,  in  fact,  obtained 
or  agreed  upon,  a  breach  of  trust  was  committed  by  Mr.  Hurt  in 
placing,  as  he  did,  the  trust  fund  out  of  the  joint  control  of  himself 
and  Mr.  Balguy,  and  in  the  sole  power  of  the  latter,  without  any 
necessity  or  sufficient  reason,  cannot,  I  think,  be  doubted  ;  and  the 
money  having  been  used  by  Mr.  Balguy  as  already  mentioned,  and 
having  been  lost  by  his  bankruptcy,  it  is,  I  conceive,  plain,  that, 
supposing  there  to  be  nothing  more  in  the  case,  Mr.  Hurt  must  in 
this  cause  be  charged  with  the  whole.  I  have  not  excepted  the 
500/.,  because,  so  far  as  at  present  appears,  it  was  received  by 
the  plaintiff  as  a  general  cash  remittance  from  Mr.  Balguy,  his 
agent,  without  any  reference  to  the  trust  property;  and  it  is 
admitted  that  the  state  of  the  accounts  between  them  up  to  the 
80th  of  April,  1818,  inclusive,  was  such,  that,  if  a  balance  had 
been  struck  at  the  close  of  that  day,  a  large  sum,  (more,  namely, 
than  1,000/.),  would  have  been  found  due  from  Mr.  Balguy  to 
the  plaintiff. 
[  *28  1  Had  Mr.  Hurt  executed  the  power  of  attorney  and  ^signed  the 

joint  cheque  with  the  view  and  for  the  purpose  of  effecting  an 
investment  conformably  to  the  trust,  that  investment  having  been 
actually  fixed  upon,  and  the  due  completion  of  the  transaction 
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requiring  only  the  transmission  of  the  money,  the  case  might  have  Bboadhubst 
been  different.  But  here,  as  I  have  said,  neither  trustee  appears  balouy. 
to  have  contemplated  an  investment  in  stock ;  and  had  the  case 
been  otherwise,  the  course  taken  by  Mr.  Hurt  was  not  required  by 
necessity  or  convenience  for  that  purpose.  The  security  suggested 
by  Mr.  Balguy,  in  his  letter  to  Mr.  Hurt,  having  been  imaginary 
and  fictitious,  the  deceit  so  practised  upon  him  does  not  form  a 
justification  for  him  as  between  him  and  the  cestui  que  trust ;  nor 
can  it  be  forgotten  that  Mr.  Hurt  does  not  appear,  after  signing 
the  joint  cheque,  to  have  made  any  inquiry  or  endeavour  for  the 
purpose  of  ascertaining  what  had  been  done  with  the  money. 

The  case  of  Hanhury  v.  Kirkland  (i),  before  Sir  Lancelot  Shad- 
well,  in  1829,  involved  a  point  in  some  degree  similar  to  the 
present,  and  was,  I  think,  rightly  decided  by  that  learned  Judge 
against  the  trustee.  The  prior  cases,  however,  of  Brice  v.  Stokes  (2), 
Longford  v.  Gascoigne  (8),  Lord  Shipbrook  v.  Ijord  Hinchinbrook{4), 
and  Underwood  v.  Stevens  (5),  had  settled  the  law  on  the  subject ; 
to  which  may  be  added  Clough  v.  Bond  {6),  before  Lord  Gottenham. 

Has,  then,  Mr.  Hurt's  liability  been  removed  as  between  him 
and  the  plaintiff  by  any  other  circumstances  ?  That  is  the  point 
of  difficulty,  as  it  seems  to  me,  in  the  case.  If  Mr.  Hurt  has  an 
answer  to  Mr.  Broadhurst,  the  father,  he  has  an  answer  to  this 
suit;  and,  upon  plain  principles  of  justice,  principles  recognised 
by  the  authorities,  to  some  of  which  I  have  referred,  it  is  an  answer 
to  him,  if,  knowing  *that  the  stock  was  sold,  that  Mr.  Balguy  had  [  *29  ] 
acquired  the  sole  possession  of  the  proceeds,  and  that  they  had  not 
been  invested  conformably  to  the  trust,  Mr.  Broadhurst  acquiesced 
in  that  state  of  things,  and  dealt  with  Mr.  Balguy  alone,  for  a 
series  of  years,  as  his  debtor,  without  any  reference  to  Mr.  Hurt, 
and  without  giving  any  notice,  or  making  any  complaint  or 
communication  to  him  on  the  subject. 

This  is  the  case  which,  in  substance,  the  latter  has  set  up,  and 
with  reference  to  which  a  portion  of  the  evidence  in  the  cause  has 
been  adduced.  Before  referring  to  that  portion  of  the  evidence,  I 
may  notice  that,  in  1829,  or  1880,  all  connexion  and  communica- 
tion between  the  plaintiff  and  Mr.  Balguy  appear  to  have  ceased ; 
that  no  income  in  respect  of  the  trust  find  appears  to  have  been 

(1)  30  B.  R.  16d  (3  Sim.  265).  Ves.  477). 

(2)  8B.  B.  164(11  Ve8.  319).  (5)1    Mer.    712,     a     case     which 

(3)  8  B.  B.  170  (11  Ves.  333).  followed  Shipbrook  v.  Hinchinhrook. 

(4)  8  B.  B.  138  (11  Ves.  252  ;  16         (6)  45  B.  B.  314  (3  My.  &  Cr.  490). 
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Bboadhurst  paid  or  credited  to  the  plaintiff  after  1880,  and  that  there  is  not 

mm 

Balgut.  Any  trace  of  any  application  or  communication  to  his  brother-in- 
law,  Mr.  Hurt,  on  the  subject,  between  the  20th  of  April,  1818, 
and  the  4th  of  November,  1887,  the  bill  not  having  been  filed 
before  1888. 

Upon  this  evidence,  as  it  stands,  if  it  were  fall  and  satisfactory, 
or  if  there  were  not  any  reasonable  prospect  of  adding  usefully  to 
it,  it  would  be  the  duty  of  the  Court  now  to  decide  this  case  in  the 
best  manner  within  its  power.  But  if,  as  I  think,  the  evidence  is 
not  at  present  full  and  entirely  satisfactory,  and  if,  as  I  also  think, 
there  is  a  reasonable  prospect  of  adding  materially  to  it,  it  is  then 
incumbent  on  the  Court  to  direct  further  inquiry. 

One  point  is,  in  my  opinion,  clearly  established  now,  namely, 
that  before  the  year  1821  the  plaintiff  was  aware  that  the  stock 
had  been  sold.  He  had,  in  January,  1818,  by  the  letter  of  that 
date,  directed  or  expressed  a  wish  for  the  sale.  That  letter  is  not 
suggested  to  have  been  countermanded.  The  Account  A.,  which 
was  in  his  possession  before  1821,  has  been  admitted  on  all  hands, 
by  the  8,200/.  mentioned  in  it,  to  have  meant  the  stock  in  question 
[  *30  ]  or  the  ^produce  of  its  conversion,  and,  notwithstanding  the 
erroneous  date  of  20th  April,  1812,  I  am  perfectly  satisfied  that 
the  plaintiff  was,  in  the  year  1820,  well  aware  that  such  was  the 
meaning.  It  has  not  been  attempted  to  be  shown  that  there  was 
any  other  fund  to  which  the  entry,  containing  that  date,  or  the 
other  entries  connected  with  it  in  the  Account  A.,  could  have 
applied,  or  could  have  been  considered  by  the  plaintiff  as  applying. 
The  dividends  on  the  stock  had,  up  to  January,  1818,  inclusive, 
been  received  by  his  bankers  on  his  account,  either  from  the 
trustees,  or  under  their  authority.  But  he  has  no  subsequent 
credit  with  Messrs.  Smith  &  Co.  for  any  dividend,  although  they 
continued  his  bankers  up  to  May,  1819 ;  to  which  the  remark  may 
be  added,  that  his  bill  is  amended  more  than  eleven  months  after 
it  was  filed,  and,  as  it  now  stands,  contains  an  allegation  that  the 
plaintiff  had  not  any  suspicion  that  the  proceeds  of  the  stock  had 
not  been  invested  in  8Z.  per  Cents,  until  on  or  about  the  21st  August, 
1837,  when  he  discovered  that  fact,  and  a  charge  that  it  was  in 
pursuance  of  the  letter  of  the  5th  January  that  the  trustees 
procured  the  stock  to  be  sold. 

Now,  taking  it  as  proved,  that  the  plaintiff  knew  in  the  year 
1820  that  the  stock  had  been  sold,  it  must  be  considered  that  he 
was  also  perfectly  well  aware  at  the  respective  times  of  the  deliveries 
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of  the  Accoants  A.,  B.  and  C,  in  June,  1820,  February,  1822,   Rboadhubst 

_  mm 

December,  1825,  and  March,  1829,  that  the  various  entries  of  802.,  balguy. 
1602.,  and  1282.,  for  interest  on  the  produce  of  stock  or  on  stock, 
referred  to  the  fund  in  question.  These  entries  were  as  irregular 
in  amount  as  they  were  in  date,  except,  of  course,  as  160Z.  was  the 
amount  of  a  year's  interest  at  51.  per  cent,  on  8,200Z.  But  the  trust 
fund  was  8,0002.  52.  per  Gents.  The  first  reduction  of  that  stock 
was  in  1822,  when  the  trust  fund  would,  in  the  regular  course,  if 
unsold,  have  been  changed  into  8,0002.  sterling,  or  8,1502.  42.  per 
Cents.,  which  latter  sum  would,  in  1824,  have  been  converted  into 
*a  similar  sum  of  Si  per  Cents.  The  Account  C,  rendered  in  [  *8l  ] 
March,  1829,  contains  three  entries  of  1282.  each,  for  interest  on 
stock,  although  in  April,  1828,  Balguy,  in  a  letter  to  the  plaintiff, 
with  reference  to  the  trust  fund,  expressed  himself  thus  :  ''  I  have 
no  doubt  Mr.  Hurt  will  consent  to  the  money  being  lent  you ;  but 
as  it  is  now  out  on  mortgage,  I  think  he  will  expect  to  have  the 
same  security.*'  What,  if  any,  answer  to  this,  or  observation  upon 
this  was  made  by  the  plauitiff  does  not  appear,  although,  it  being 
his  case  in  the  suit  that  he  had  never  authorized  any  mortgage, 
he  makes  in  the  bill  the  allegation  respecting  the  discovery  of 
August,  1887,  which  I  have  just  noticed.  Adding  to  these  circum- 
stances the  fact,  that  the  plaintiff  appears  not  to  have  been  in 
great  affluence,  and  that,  from  the  year  1817  to  the  year  1880, 
Balguy  was  his  professional  adviser  and  agent,  and  on  terms  of 
intimacy  with  him,  I  find  myself  unable  at  present  to  believe  that 
the  Court  is  in  possession  of  all  that  has  passed,  whether  orally  or 
in  writing,  between  them  on  the  subject  under  consideration.  I 
think  that  more,  materially  more,  must  have  passed.  I  think  that 
there  not  having  been  a  cross  bill,  and  Balguy,  who  has,  I  am 
informed,  obtained  his  certificate,  not  having  been  examined  by 
either  party  as  a  witness,  a  reasonable  probability  exists  of  arriving 
at  the  knowledge,  to  some  extent  at  least,  of  what  did  pass ;  and 
I  have  therefore  concluded  it  to  be  my  duty  to  pause,  and  not 
decide  this  case  on  the  materials,  neither  abundant  nor  satisfactory, 
which  the  cause,  as  to  this  part  of  it,  now  contains,  without 
exhausting  such  means  of  obtaining  farther  light  as  the  powers  of 
the  Court  afford.  I  may  ultimately  be  under  the  necessity  of 
deciding  without  additional  materials.  In  that  case  I  will  address 
myself  to  the  duty  as  I  best  may ;  but  at  present  I  am  satisfied 
that  the  course  most  fit  to  be  taken  by  me  is  to  direct  further 
inquiry. 
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Bboadhubst 

«. 

Balgut. 

[•32] 


Much  has  been  ably  said  in  the  argument  upon  the  ^subject  of 
time.  This  is  a  case  in  which  the  length  of  time  that  elapsed 
between  the  period  when  the  demand  arose,  and  the  institution  of 
the  suit,  does  not  form  any  positive  bar.  Great  effect  may  be 
justly  due  to  it  as  a  circumstance  in  the  case.  What  effect,  if  any, 
may  be  due  to  it,  I  shall  be  better  able  to  judge  when  the  inquiries 
directed  shall  have  been  answered  by  the  Master.  The  points  of 
acquiescence  and  laches  will  be  fully  open  on  further  directions. 

Refer  it  to  the  Master  to  inquire,  &c.,  when  first  the  plaintiff 
knew  or  had  notice  that  the  stock  was  sold  ;  when  first  he  knew  or 
had  notice  that  the  proceeds  of  the  sale,  or  any  and  what  part  of 
them,  had  not  been  invested  conformably  to  the  trust ;  and  when 
first  he  knew  or  had  notice  that  those  proceeds,  or  any  and  what 
pairts  of  them,  were  in  the  hands,  possession,  or  power  of  Balguy 
solely ;  and  whether  the  plaintiff  ever,  and  when,  consented  or 
agreed  thereto.  Let  the  Master  state  all  dealings  and  transactions, 
subsequent  to  the  year  1817,  that  have  taken  place  between  the 
plaintiff  and  Balguy  concerning  or  comprising  or  having  reference 
to  the  trust  fund  or  its  produce,  &c.  Let  the  Master  inquire 
whether  Balguy  has  obtained  his  certificate,  &c. ;  and,  if  it  shall 
appear  that  it  has  been  obtained  and  allowed,  let  the  plaintiff  and 
the  defendant  Hurt  respectively  be  at  liberty  to  examine  Balguy  as 
a  witness  upon  the  reference,  in  the  same  manner  as  if  Balguy  had 
not  been  a  party  to  the  cause,  &c.  Liberty  to  state  special  circum- 
stances, &c.    Liberty  to  apply,  &c. 


1841. 
A</r.ll,12,16. 

Knight 
Bruce,  V.-C. 

[36] 


SEARLE  V.  COLT 

(1  Y.  &  C.  C.  C.  3e— 52.) 

By  an  indenture,  dated  in  April,  1810,  an  annuity  was  gi-anted  to  S., 
charged  upon  real  estate,  and  by  an  indenture  dated  in  April,  1820,  the 
same  property  was  charged  by  the  same  parties  with  an  annuity  payable  to 
A.  This  annuity  was  void  for  want  of  a  proper  memorial,  but  until  the 
filing  of  the  bill  it  had  been  always  treated  as  a  valid  annuity,  and  in 
September,  1821,  A.,  under  a  proviso  in  his  annuity  deed,  entered  into 
possession  and  receipt  of  the  rents  and  profits  of  the  estate,  and  remained 
in  undisturbed  possession  of  them  till  his  death  in  1829,  when  his  personal 
representative  took  possession.  In  1835,  S.  died,  and  in  November,  1839, 
his  personal  representative  filed  his  bill  to  set  aside  A.'s  annuity  and  to 
establish  his  own.  The  bill  alleged  that  S.  had  received  payment  of  his 
annuity  down  to  October,  1820,  and  that  A.  had  obtained  possession  of  the 
premises  under  misrepresentation.  These  allegations,  however,  were  not 
proved  against  A.,  nor  was  it  proved  that  he  ever  had  notice  of  S.*8  title, 
but  the  allegation  of  payment  was  admitted  by  the  grantors  of  the  annuity. 
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who  were  co-defendants  with  A.  in  the  suit.     Under  these  circumstances,        Skable 
and  considering  that  S.  had  never  been  in  possession  of  the  property  :  Held,  r. 

Ist.  That,  notwithstanding  the  infirmity  of  A.'s  title,  the  plaintiff  was  not  Colt. 
entitled  to  the  relief  prayed  by  his  bill.  2ndly.  That  he  was  not,  in 
consequence  of  the  admissions  of  A.'s  co-defendants,  entitled  to  any 
inquiry  as  against  A.,  with  a  view  to  obviate  the  effect  of  delay  in  filing 
the  bill.  3rdly.  That  his  bill  must  be  dismissed  with  costs  as  against  A., 
on  the  ground  of  length  of  time. 

Courts  of  equity  will  give  effect  to  the  penal  clauses  of  the  Annuity  Acts, 
not  merely  in  questions  between  the  grantor  and  the  annuitant,  but  in 
those  between  prior  and  subsequent  annuitants. 

The  construction  of  the  Beal  Property  Limitation  Act,  1833  (3  &  4  Will. 
IV.  c.  27),  discussed  with  reference  to  the  right  of  the  grantee  of  an  annuity 
charged  on  land  to  take  proceedings  to  recover  his  annuity,  after  twenty 
years'  poesession  and  receipt  of  the  rents  and  profits  by  the  grantor, 
punctual  payment  of  the  annuity,  and  no  acknowledgment  in  writing  of 
the  grantee's  title. 

By  indentares  of  lease  and  release  dated  respectively  the  8th  and 
9th  of  March,  1804,  being  the  settlement  made  upon  the  marriage 
of  Edward  Yaughan  Colt  and  Frances  Martha,  his  wife,  certain  free- 
hold hereditaments  at  Bushbury,  in  the  county  of  Stafford,  were 
conveyed  to  Sir  John  Button  Colt  and  John  Sayer,  and  their  heirs, 
upon  trust,  during  the  life  of  Mrs.  Colt,  to  pay  the  yearly  rents  and 
profits  thereof  to  such  person  or  persons,  and  to  and  for  such  uses, 
intents,  and  purposes,  in  such  shares  and  proportions,  and  subject  to 
such  provisoes  and  agreements  as  Mrs.  Colt,  notwithstanding  her 
coverture,  should  by  any  note  or  writing  under  her  hand  direct,  and 
for  want  of  such  direction,  to  pay  the  same  to  Mrs.  Colt  to  her  separate 
use.     The  deed  contained  no  clause  against  anticipation. 

The  premises  comprised  in  this  settlement  were  subject  to  a  term 
of  500  years,  created  by  an  indenture  of  mortgage,  bearing  date  the 
27th  June,  1749,  which  term  afterwards  became  vested  in  Bichard 
Smith,  to  secure  the  repayment  to  him  of  400/.,  which  had  been 
advanced  by  him  at  the  request  of  Mr.  and  Mrs.  Colt,  to  pay  off  a 
prior  mortgagee. 

[Mrs.  Colt  also  owned  some  leasehold  premises  at  Bilwin,  in 
Herefordshire,  which  were  mortgaged  for  800Z.  to  Bichard  Smith, 
and  in  the  year  1807  Mr.  and  Mrs.  Colt  executed  a  receivership 
deed  of  the  Bushbury  estate  in  Smith's  favour  to  further  secure 
the  same  mortgage  (i).] 

By  an  indenture  dated  the  18th  April,  1810,  and  made  between        [  37  ] 
Mr.  and  Mrs.  Colt  of  the  first  part,  Andrew  Searle  of  the  second 
pari,  and  James  Thorpe  of  the  third  part,  reciting  the  settlement, 

(1)  This  statement  appears  from  the  defendant  Abraham's  answer  at  p.  40  of 
the  original  report. — O.  A.  S. 
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ssABLE  and  that  Mrs.  Colt  had  contracted  with  Searle  for  the  sale  to  him 
Colt.  of  an  annaity  of  1222.  for  her  life,  at  7932.,  and  had  agreed  to 
charge  such  annuity  on  the  premises,  it  was  witnessed,  that,  for 
the  considerations  aforesaid,  Mr.  and  Mrs.  Colt  granted  and  con- 
firmed an  annaity  of  122/.,  to  be  charged  apon  and  issuing  out 
of  the  said  premises,  to  Searle,  his  executors,  administrators,  and 
assigns,  during  the  life  of  Mrs.  Colt ;  and  for  securing  the  annaity, 
Mr.  and  Mrs.  Colt  by  the  same  deed  demised,  and  Mrs.  Colt,  by 
virtue  of  the  power  given  to  her  by  the  settlement,  appointed  the 
premises  to  James  Thorpe,  his  executors,  &c.,  for  99  years,  if  Mrs. 
Colt  should  so  long  live.  The  deed  contained  the  usual  powers  of 
distress  and  entry  on  the  annuity  being  in  arrear  twenty-one  days, 
a  covenant  by  Mr.  Colt  with  Searle,  for  due  payment  of  the  annaity, 
and  power  to  the  vendors  to  repurchase. 

A  memorial  of  this  annuity  was  duly  enrolled,  pursuant  to  the 
Act  of  Parliament. 

Some  years  after  this  transaction,  Mr.  and  Mrs.  Colt  agreed  with 
Thomas  Abraham  to  grant  him  an  annuity  for  1602.  for  their  joint 
lives,  and  2132.  for  the  life  of  the  survivor,  to  be  charged  upon  the 
same  premises,  and  also  upon  the  leasehold  lands  of  Mrs.  Colt  at 
Dilwin.  The  consideration  for  these  annuities  was  to  be  1,6002., 
out  of  which  the  sums  of  4002.,  and  632.  6^.  2d.  interest  were  to  be 
paid  to  Bichard  Smith,  in  whom  the  term  of  1749  was  vested,  and 
who  was  thereupon  to  assign  that  term  to  a  trustee  for  Abraham. 

This  agreement  with  Abraham  was  carried  into  execution  by 
means  of  certain  indentures  dated  the  20th  of  April,  1820.  By 
one  of  these  instruments,  reciting  the  agreement,  and  that  Abraham 
[  *38  ]  had  by  the  direction  of  the  *Colts,  paid  to  Bichard  Smith  4632. 6s.  2d. 
in  discharge  of  all  principal  and  interest  due  on  his  security,  it  was 
witnessed,  that,  in  pursuance  of  the  agreement,  and  in  consideration 
of  the  sum  of  4632.  68.  2d.  so  paid  to  Smith,  and  of  1,1362.  ISs.  lOd. 
paid  to  Colt,  such  two  sums  making  together  1,6002.,  the  considera- 
tion money  for  the  purchase  of  the  said  annuities,  Mr.  and  Mrs. 
Colt  thereby  granted  to  Abraham,  his  executors,  &c.,  the  said 
annuities  for  the  respective  times  before  mentioned,  charged  upon 
and  issuing  out  of  the  premises  comprised  in  the  settlement,  and 
also  the  premises  at  Dilwin ;  and  they  also  demised  to  Hoggins, 
his  executors,  &c.,  for  the  term  of  99  years,  all  the  aforesaid 
premises  in  trust,  to  secure  due  payment  of  the  said  annuities. 

The  indenture  of  even  date  with  the  last-mentioned  indenture, 
was  made  between  Bichard  Smith  of  the  first  part,  Mr.  and  Mrs. 
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Colt  of  the  second  part,  and  Thomas  Bevan  of  the  third  part,  and  Searle 
thereby,  after  reciting  Smith's  mortgage  and  the  agreement  for  the  qolt. 
sale  of  the  annuities  to  Abraham,  Smith,  by  the  direction  of  Mr. 
and  Mrs.  Colt,  assigned  the  mortgaged  premises  to  Bevan,  apon 
trast,  for  better  securing  the  said  annuities,  and  subject  thereto, 
upon  trust,  for  securing  to  Mr.  and  Mrs.  Colt  the  repayment  of 
the  said  sum  of  400Z.  so  paid  to  Smith,  and  subject  thereto  to 
attend  the  inheritance. 

In  the  month  of  September,  1821,  if  not  at  an  earlier  period, 
Thomas  Abraham  entered  into  possession  of  the  rents  and 
profits  of  all  the  premises  [and  in  the  same  month  Smith  assigned 
the  benefit  of  the  receivership  deed  of  the  Bushbury  estate  to 
Abraham  in  consideration  of  his  paying  ofif  the  mortgage  of  800Z. 
secured  on  the  premises  at  Dilwin.  Abraham  remained  in  undis- 
turbed possession  of  the  said  rents  and  profits]  (i)  until  his  death, 
which  happened  in  1829,  whereupon  his  administrator,  Robert 
Abraham,  entered  into  possession,  and  was  so  at  the  filing  of  the 
present  bill. 

In  18S5,  Andrew  Searle  died  intestate,  and  thereupon  letters 
of  administration  of  his  personal  effects  were  granted  to  Charles 
Edward  Searle. 

John  Sayer,  the  co-trustee  with  Sir  John  D.  Colt,  of  the 
^marriage  settlement  of  Mr.  and  Mrs.  Colt,  died  many  years  since.  [  *39  ] 

Thomas  Bevan  died  some  years  since  intestate  and  insolvent. 

The  present  bill  was  filed  on  the  8th  November,  1839,  by  Charles 
Edward  Searle  against  Mr.  and  Mrs.  Colt,  Sir  J.  D.  Colt,  and 
Bobert  Abraham.  It  alleged  that  Andrew  Searle's  annuity  was 
for  several  years  paid  by  the  defendant,  Edward  Yaughan  Colt, 
but,  that  being  two  quarters  in  arrear  on  the  18th  October, 
1820,  Andrew  Searle,  on  or  about  the  7th  November  following, 
sued  out  execution  against  the  said  E.  Y.  Colt,  for  the  same,  under 
which  he  was  taken  in  execution,  after  which  he  took  the  benefit 
of  the  Insolvent  Act,  and  was  discharged  in  1821.  That  Andrew 
Searle  was  not  able  to  obtain  payment  of  his  annuity  out  of  the 
Bushbury  estate,  inasmuch  as  upon  afterwards  giving  notice  of  his 
claim  to  the  tenants,  he  discovered  the  subsequent  grant  of  the 
annuities  to  Abraham,  chargeable  upon  the  same  estate,  and  that 
Abraham,  by  the  form  of  his  memorial,  and  his  representations 
to  the  tenants,  had  led  Searle  to  believe  that  he  had  the  legal  right, 

(1)  This  statement  appears  from  the  defendant  Abraham's  answer  at  p.  40  of 
the  original  report. — O.  A.  S. 
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Sbable  notwithstanding  Searle's  priority.  That,  under  colour  of  such 
Colt.  i*ig^t,  Abraham  had  been  in  receipt  of  the  rents  and  profits  from 
April,  1820,  till  his  death,  to  the  unjust  exclusion  of  Searle.  That 
the  plaintiff  had  lately  discovered  that  Abraham's  annuities  were 
void,  by  reason  of  defects  in  the  memorial  of  them,  and  that  no 
memorial  of  the  indenture  of  assignment  of  the  20th  April,  1820, 
had  ever  been  inroUed. 

The  bill  prayed  that  the  annuity  granted  to  Andrew  Searle,  by 
the  indenture  of  the  18th  April,  1810,  might  be  established  and 
enforced,  and  the  arrears  paid  ;  and  that  it  might  be  declared  that 
the  indenture  of  the  20th  April,  1820,  and  the  annuities  thereby 
purported  to  have  been  granted,  were  wholly  void  by  reason  of 
[  *^o  ]  the  defects  in  *the  memorial  thereof.  And  in  case  the  Court 
should  be  of  opinion  that  such  annuities  were  not  void,  then 
that  it  might  be  declared,  that  the  indenture  of  assignment  of  the 
20th  April,  1820,  was  void,  for  want  of  a  due  inrolment  of  a 
memorial  thereof,  and  was  ineffectual  to  pass  the  500  years  term  ; 
and  that  the  rents  and  profits  having  been  received  wrongfully 
by  Thomas  Abraham,  his  representative,  the  defendant  Bobert 
Abraham  might  be  decreed  to  account  for  them  to  the  plaintiff; 
that  Sir  J.  D.  Colt  might  execute  a  legal  demise  of  the  premises 
to  the  plaintiff  for  ninety-nine  years,  and  that  the  plaintiff  might 
have  the  benefit  of  the  mortgage  term  of  500  years,  &c. 

The  defendants,  Mr.  and  Mrs.  Colt,  by  their  answer,  admitted 
the  allegations  in  the  bill  as  to  the  payment  of  the  plaintiff's 
annuity,  the  execution  issued  against  the  defendant,  Colt,  for  two 
quarters'  arrears,  and  his  subsequent  insolvency. 

The  defendant,  Abraham,  by  his  answer,  stated,  that  he  was 
unable  to  answer  as  to  his  belief  whether  any  payments  had  ever 
been  made  to  Andrew  Searle  on  account  of  his  annuity,  or  whether 
he  had  ever  been  unable  to  obtain  payment,  but  he  believed  he  had 
never  obtained  or  attempted  to  obtain  payment  of  it  as  stated  in 
the  bill.  He  stated  his  belief,  that  Thomas  Abraham  never  had 
notice  of  the  plaintiff's  incumbrance ;  and  insisted  that  he  was 
a  purchaser  for  valuable  consideration.  He  also  relied  on  tbe 
Statute  of  Limitations,  in  the  terms  which  will  be  stated  in  the 
judgment.  In  addition  to  his  title,  as  admitted  by  the  bill,  he 
also  set  up  a  title  under  [the  said]  deed  of  receivership  of  the 
Bushbury  estate.     *     *     * 

The  cause  now  came  on  for  hearing. 
[  41  ]  The  plaintiff  failed  to  prove  the  allegations  in  the  bill  as  to 
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payment  of  his  annuity,  and  the  insolvency  of  the  defendant,       Sbablb 
Mr.  Colt.  Colt. 

The  defendants,  Mr.  and  Mrs.  Colt,  did  not  appear. 

*  *  It  was  admitted  that  the  memorial  of  Abraham's  annuities 
was  invalid,  by  reason  of  an  insufficient  statement  as  to  the  number 
of  witnesses. 

The  cause  then  proceeded. 

Mr,  Siinpkinson,  Mr.   Swatiston,  and  Mr,  Anderdon  for  the 
plaintiff: 

It  being  indisputable  that  the  defendant's  annuity  is  void,  for 
want  of  a  proper  memorial,  the  first  question  is,  what  is  the  worth 
of  the  deed  of  assignment  of  April,  1820.  It  appears  that  the  term 
of  500  years  was  assigned  to  Bevan,  as  a  trustee  for  Abraham,  not 
to  secure  repayment  to  Abraham,  as  mortgagee,  of  the  money  paid 
by  him  to  Smith,  but  further  to  secure  to  him  due  payment  of  the 
annuity,  and  subject  thereto  for  Colt  and  wife.  The  consideration 
for  that  assignment  formed  part  of  the  consideration  for  the 
annuity.  It  is  impossible,  therefore,  to  contend  that  this  deed  was 
not  so  connected  with  the  annuity  as  not  to  come  within  the 
provisions  of  the  former  and  present  Annuity  Act.  Abraham's 
interest  in  the  term,  therefore,  not  being  that  of  a  mortgagee,  but 
only  that  of  an  annuitant,  it  follows,  that,  if  his  annuity  deed  is 
void,  the  deed  which  is  executed  as  an  additional  security  for  the 
annuity  is  equally  void.   It  is  void,  also,  as  not  being  itself  inrolled. 

(The  Yicb-Chancellor  :  Is  the  assignment  to  Bevan  void  ?) 

Certainly  not :  and,  therefore,  the  plaintiff  calls  upon  the  Colts  to 
procure  him  a  legal  assignment  of  the  term  from  Bevan.  It  is 
clear  that  the  Colts  cannot  set  up  that  term  against  the  plaintiff. 
*No  notice  was  taken  of  it,  either  in  the  marriage  settlement,  or  [  *42  ] 
the  deed  of  1810.  The  lands  were  conveyed  to  the  trustees  of  the 
settlement,  as  if  unincumbered. 

Then,  as  to  the  question  of  laches,  and  the  Statute  of  Limitations. 
*  ♦  The  possession  of  the  Colts  was  the  possession  of  the  plaintiff: 
it  was  a  mere  permissive  possession  of  the  rents  and  profits. 

(The  Vice-Chancellor  :  What  evidence  is  there  as  against 
Abraham  that  the  Colts  paid  the  annuity  to  the  plaintiff?  The 
admission  of  the  Colts  that  the  annuity  was  paid  to  1820  would  be 
no  evidence  against  Abraham.) 


280  1841.     CH.     1  Y.  it  C.  C.  C.  42—44.  [r.r. 


Searle       Abraham   does    not  deny  the  payment.    He  says  he  does  not 
Colt.        know  whether  the  annuity  was  paid  or  not. 

(The  Yicb-Chancellor  :  Was  not  that  safficient  to  render  it 
incumbent  on  you  to  prove  payment  if  you  could  ?) 

The  Court  will  look  at  the  situation  of  the  parties.     The  possession 
of  the  mortgagors  was  not  adverse  to  the  plaintiff:  Hall  v.  Doe  (i). 
[  *43  ]       As  to  Abraham,  he  is  not  in  a  ^situation  to  set  up  adverse  possession 
to  any  body ;  having  no  title  whatever. 

At  the  close  of  the  argument  for  the  plaintiff,  the  Vice- 
Chancellor,  with  reference  to  the  protection  which  the  defendant 
Abraham  claimed  under  the  mortgage  term  of  500  years,  called  the 
attention  of  counsel  to  the  case  of  PaiTy  v.  Wright  (2). 

On  the  following  day,  however,  his  Honour  suggested,  that  the 
main  question  for  the  consideration  of  Abraham's  counsel  seemed 
to  be,  whether  the  bill  should  be  dismissed,  or  the  plaintiff  be 
allowed  an  inquiry,  with  a  view  to  relieve  himself  from  the  operation 
of  the  Statute  of  Limitations. 

Mr.  Cooper  and  Mr.  Goodeve  for  the  defendant  Abraham  : 

*   *   The  object  of  the  Annuity  Acts  was  to  protect  the  immediate 
grantors,  by  giving  them  the  means  of  referring  to  the  security, 
and,  under  certain  circumstances,  of  avoiding  it;  but  this  protection 
was  not  given  to  any  other  party. 
[  44  ]  ♦     *     Searle's  right  to  recover  the  annuity  first  accrued  in  1810, 

when  the  instrument  creating  it  was  executed.  Now  Searle  never 
having  been  in  possession  or  receipt  of  the  profits  of  the  land,  and 
consequently  never  having  been  dispossessed,  the  time  must  be 
considered  to  have  run  against  him  from  1810,  by  virtue  of  the  8rd 
section ;  and  it  is  unimportant  in  that  view  of  the  case,  whether 
any  payments  were  made  to  him  or  not.  *  ♦  And  although  the 
statute,  7  Will.  IV.  &  1  Vict.  c.  28  (a),  withdraws  mortgages  from 
that  construction,  yet  it  applies  to  that  species  of  incumbrance  only. 

(The  Vicb-Chancbllor  :  There  is  no  proof  here,  that  Searle  ever 
received  any  payment  at  any  time  whatever  in  respect  of  the  annuity.) 

Independently  of  the  question  of  laches,  the  plaintiff  has  no 
priority.      Here  are   two  equal  incumbrancers.    The  first  gives 

{I)  24  R.  R.  529  (5  B.  &  Aid.  687).  (3)  Amended  by  37  &  38  Vict  c.  57, 

(2)  24  R.  R.  191  (1  Sim.  &  St.  369;      s.  9. 
5  Russ.  142). 
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no  notice  to  the  trustees  of  the  legal  estate,  and  the  second  has      sbablb 
given  notice  by  entering  into  the  receipts  of  the  rents  and  profits.  qqI^ 

(The  Vicb-Chancbllor  :  I  doubt  whether  you  can  be  treated  as 
an  incumbrancer,  within  the  meaning  of  the  rule,  the  Annuity  Act 
having  declared  your  annuity  void.) 

The  defendant  has  a  lien  for  his  purchase-money,  though  the 
annuity  be  void.  The  Court  would  not  interfere  to  set  aside  the 
annuity,  without  returning  to  the  defendant  his  principal  and 
interest,  and  the  bill  does  not  seek  to  prevent  it.  It  may  indeed  be 
contended,  that,  having  taken  the  mortgage  term,  he  has,  upon  the 
principle  of  Tmilmin  v.  Steere  (i),  and  Parry  v.  Wright ^  extinguished 
his  mortgage  right ;  *but,  admitting  that  to  be  so,  he  is  an  incum-  [  *46  ] 
brancer  on  the  fund  to  the  extent  of  1,600!.,  and  is  entitled  to  avail 
himself  of  all  legal  remedies  which  flow  out  of  that  situation.  In 
addition,  however,  to  the  term  of  600  years,  he  has  another  charge 
on  the  premises,  arising  out  of  the  receivership.     ♦    *     ♦ 

Mr.  Parrtfy  for  the  defendant  Sir  J.  D.  Colt. 

Mr,  Simpkinson,  in  reply  : 

*  *  It  is  imperative  on  the  Court  to  inquire  whether  the  pay-  [  ^^  ] 
ments  proved  against  Colt  and  wife  were  regularly  made,  and  were 
made  so  as  to  exclude  the  operation  of  the  2nd  and  8rd  sections 
of  the  statute.  The  argument  on  the  other  side,  goes  to  the 
extent,  that  if  there  has  been  payment  of  interest  within  twenty 
years,  yet  if  there  has  been  no  acknowledgment  in  writing,  or  the 
mortgagor  has  been  in  actual  possession  for  twenty  years,  the 
mortgagee  is  barred  from  filing  his  bill  of  foreclosure.  But  there 
is  no  authority  for  that  proposition,  except  the  bare  opinion  of  the 
Court  in  Dearman  v.  Wyche  (2).  The  statute  7  Will.  IV.  &  1  Vict. 
c.  28,  is  merely  explanatory. 

The  Vice-Chancbllor  :  Aor.  16. 

In  this  case,  the  original  bill  was  filed  on  the  8th  of  November, 
1889,  and,  after  the  defendant  Abraham*s  first  answer,  was  amended, 
under  an  order  dated  in  May,  1840. 

The  plaintiff  is  the  personal  representative  of  Andrew  Searle, 
who  was  a  gentleman  resident  in  Norfolk,  and  died  in  the  year 
1885.     He  sues  in  that  character  as  an  equitable  incumbrancer 

(1)  17  R  B.  67  (3  Mer.  210),  (2)  9  Sim.  570  [a  case  which  cannot 

be  relied  on]. 
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Sbable  on  the  life  estate  of  the  defendant,  Mrs.  Colt,  in  a  messuage  and 
Colt.  lands  at  Bushbury  in  Staffordshire,  that  life-estate  being  an  equit- 
able interest  derived  under  her  marriage  settlement,  dated  in  the 
year  1804,  by  which  she  conveyed  this  property,  previously  her 
own,  so  as  to  vest  it  in  certain  trustees  in  fee-simple,  upon  trust, 
[  •47  ]  for  her  separate  use  for  her  life,  and  after  her  death,  for  *other 
purposes.  Of  these  trustees,  the  defendant  Sir  John  Dutton  Colt 
is  the  survivor,  and  in  him,  accordingly,  the  legal  freehold  and 
inheritance  are  vested. 

The  only  other  defendants  are  Edward  Yaughan  Colt,  who  is 
Mrs.  Colt's  husband,  and  Eobert  Abraham,  who  is  the  personal 
representative  of  Thomas  Abraham,  deceased. 

The  incumbrance,  under  which  the  plaintiff  claims,  is  a  deed  of 
the  18th  of  April,  1810,  by  which,  for  valuable  consideration,  an 
annuity  of  1221,  per  annum  for  the  life  of  Mrs.  Colt  was  granted 
by  Mr.  and  Mrs.  Colt  to  Andrew  Searle,  his  executors,  adminis- 
trators, and  assigns,  and  charged  by  her  on  her  life-estate  in  the 
Bushbury  property ;  and  for  better  securing  it,  she  by  the  deed 
appointed  to  James  Thorpe,  and  directed  the  trustee  or  trustees  of 
her  marriage  settlement  to  demise  to  him  the  messuage  and  lands 
in  question  for  a  term  of  99  years,  upon  trust,  for  raising  and 
paying  the  annuity.  To  this  security  neither  Sir  John  Colt  nor 
his  late  co-trustee,  Mr.  Sayer,  was  a  party. 

The  object  of  the  suit  is,  to  make  available  the  incumbrance  of 
1810,  to  have  it  clothed  with  the  legal  estate,  and  to  obtain  payment 
of  the  annuity  and  its  arrears. 

The  bill  alleges  the  annuity  to  be  in  arrear  from  some  time  in 
the  year  1820,  if  not  from  an  earlier  period ;  I  am  not  sure  whether 
the  expression  in  it  is  **  two  years  in  arrear  on  the  18th  October, 
1820,''  or  "  two  quarters  in  arrear  "  on  that  day.  It  asks  a  receiver 
of  the  rents  of  the  Bushbury  estate,  and  impeaches  as  invalid  a 
security  of  the  20th  of  April,  1820,  claimed  by  the  defendant 
Abraham,  and  asks  an  account  against  him  of  the  rents  of  the 
Bushbury  property  for  a  long  series  of  past  years. 

To  the  demands  made  hy  this  bill,  Mr.  and  Mrs.  Colt,  and  Sir 
John  Colt,  have  not  either  wholly  or  partially  offered  any  opposition. 
Mr.  and  Mrs.  Colt  did  -not  appear  at  the  hearing.  Sir  John  Colt 
did  appear,  but  as  a  trustee  merely,  making  no  case.  The  contest 
[  *\s  ]  is  between  *the  plaintiff  and  Mr.  Abraham,  whose  claims  are  thus  : 
In  1820,  Thomas  Abraham  contracted  to  purchase  of  Mr.  and 
Mrs.  Colt  a  present  annuity  of  160Z.  per  annum,  and  a  further 
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deferred  annuity  for  her  life,  to  be  charged  upon  certain  Skable 
property,  including  her  life  interest  in  the  Bushbury  estate.  oolt. 
This  contract  was  carried  or  intended  to  be  carried  into  effect, 
by  indentures  dated  the  20th  April,  1820,  by  which,  for  a  price 
agreed,  being  a  valuable  consideration,  these  annuities  were  by 
Mrs.  Colt  granted  accordingly,  and  charged  on  her  life  interest 
in  the  Bushbury  estate.  Part  of  the  money  was,  by  arrange- 
ment, applied  in  paying  off  a  mortgage  on  that  property,  vested 
in  Bichard  Smith,  which  was  prior  to  the  marriage  settlement, 
and  preceded  it  in  title.  The  mortgage  had  been  by  demise  for 
a  term  of  500  years,  carrying  with  it  the  legal  estate  in  posses- 
sion. This  term.  Smith,  on  receiving  his  money,  assigned  by  one 
of  the  deeds  of  1820  to  Thomas  Be  van,  upon  trust  for  better 
securing  Abraham's  annuities,  and  subject  thereto,  upon  trust  for 
securing  to  Mr.  and  Mrs.  Colt  the  re-payment  of  the  principal  paid 
to  Smith,  and  subject  thereto  to  attend  the  inheritance.  This 
transaction  required  for  its  validity,  the  inrolment  of  a  memorial 

under  the  Annuity  Act  then  existing,  and  it  is  admitted » that  there 

• 

was  not  any  proper  or  sufficient  memorial  inrolled;  but  the 
annuities  have  nevertheless  been  uniformly  insisted  upon  by  the 
Abrahams ;  nor,  except  this  suit,  does  there  appear  to  have  been  at 
any  time,  by  any  person,  any  attempt  to  impeach  their  validity,  or 
to  question  them.  Sir  John  Colt  was  not,  nor  was  Mr.  Sayer,  a 
party  to  either  of  these  deeds,  though  they  were  intended  and 
expressed  to  be  parties  to  one  of  them. 

The  defendant,  Abraham,  also  claims  to  be  an  incumbrancer  upon 
Mrs.  Colt's  life  interest,  under  a  deed  of  receivership,  by  way  of 
security,  alleged  to  have  been  executed  *in  1807,  by  Mr.  and  Mrs.  [  ♦49  ] 
Colt  to  Smith,  to  the  benefit  of  which  it  is  alleged  that  in  1821,  by 
means  of  a  deed  dated  in  that  year,  Thomas  Abraham  became 
entitled.  If  it  were  material  to  consider  and  decide  upon  this 
alleged  incumbrance,  its  existence  and  validity  would  properly  form 
the  subject  of  inquiry — an  inquiry  however,  which,  for  the  reasons 
that  I  shall  state,  I  think  unnecessary. 

Neither  Sir  John  Colt  nor  Mr.  Sayer  was  a  party,  as  far  as 
appears,  to  the  alleged  security  of  1807,  or  to  the  transaction  of  1821. 

It  appears  that  in  the  year  1821,  if  not  earlier,  Thomas  Abraham 
took  possession  of  the  Bushbury  estate,  claiming  under  all,  or  some, 
or  one,  of  the  titles  to  which  I  have  referred.  The  bill  states  that 
he  received  the  rents  from  and  after  the  date  of  the  20th  of  April, 
1820,  until  his  death.     The  answer  of  Robert  Abraham  states  that. 
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Seablb  upon  the  execation  of  the  deed  of  1821,  or  shortly  thereafter, 
Colt.  Thomas  Abraham,  as  the  defendant  has  been  informed  and  believes, 
took  possession,  and  continued  in  undisturbed  possession  to  his 
death,  and  that  upon  his  death,  the  defendant,  as  his  administrator, 
entered  into  possession,  and  continued  undisturbed  in  such  possession 
to  the  time  of  filing  the  bill. 

These  facts  as  to  the  possession  of  the  Bushbury  estate,  before 
and  after  the  death  of  Thomas  Abraham,  which  happened  in  1829, 
are  not  in  dispute  between  these  parties ;  it  is  not  suggested  by  the 
plaintiff,  nor  is  there  any  trace  in  the  cause,  that  his  title,  or  that 
of  Andrew  Searle,  has  ever  been  admitted  or  recognised  by  either 
of  the  Abrahams,  or  that  any  payment  or  satisfaction  of  or  on 
account  of  the  plaintiff's  annuity  or  any  part  of  it,  has,  at  any  time 
since  the  year  1820,  been  made  by  any  party,  or  in  any  manner,  or 
that  the  plaintiff,  or  Andrew  Searle,  has  ever  received  any  portion 
of  the  rents,  or  had  any  possession  by  himself  or  otherwise  of  the 
Bushbury  estates. 
[  50  ]  Robert  Abraham  denies,  and   it  is   not  proved,   that  Thomas 

Abraham  ever  had  any  notice  of  Andrew  Searle's  title,  and  his  first 
answer,  among  other  things,  insists  thus:  '*  This  defendant  insists 
on  the  validity  of  the  said  annuities  granted  to  the  said  Thomas 
Abraham ;  and,  under  the  circumstance  of  the  said  Thomas 
Abraham  being  such  purchaser  thereof  without  notice  of  the  said 
complainant's  alleged  annuity  as  aforesaid,  this  defendant  insists 
on  such  purchase  in  bar  to  all  the  relief  sought  by  the  said  com- 
plainant's said  bill,  and  upon  the  benefit  of  the  term  in  the  said 
freehold  premises  so  assigned  to  the  said  Thomas  Bevan,  as 
a  trustee  for  the  said  Thomas  Abraham  as  aforesaid,  and 
such  assignment  to  him  as  aforesaid.  And  if  this  honourable 
Court  should  be  of  opinion,  that  the  same  annuities  are  invalid 
by  reason  of  such  default  of  the  memorial  thereof,  as  in  the 
said  bill  alleged  or  otherwise,  then  this  defendant  insists  upon  the 
Statute  of  Limitations  of  actions  and  suits  in  bar  to  all  the  same 
relief;  and,  at  all  events,  this  defendant  saith  that  the  complainant* 
as  well  as  the  said  Andrew  Searle,  through  whom  he  alleges  himself 
to  derive  his  title,  have  been  guilty  of  gross  laches  in  the  prosecution 
of  the  claim  of  the  said  complainant ;  and  this  defendant  insists, 
that,  under  the  circumstances  aforesaid,  no  relief  ought  now  to  be 
afforded  the  complainant  in  a  court  of  equity,  in  respect  of  any  of 
the  matters,  the  subject  of  this  suit."  His  second  answer  concludes 
as  follows  :  '*  This  defendant  insists  on  the  several  matters  insisted 
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on  by  him  in  his  said  answer  to  the  said  original  bill  in  bar  thereto,       Searlb 
and  in  bar  to  all  the  relief  sought  by  the  said  complainant's  said        colt. 
amended  bill." 

Now  this  state  of  the  pleadings  and  facts  is,  in  my  opinion, 
destructive  of  the  plaintiff's  case,  as  between  him  and  Robert 
Abraham  ;  for  whatever  may  be  the  infirmities  of  Abraham's  titie, 
the  plaintiff  must  succeed  by  the  strength  of  his  own ;  and  whether 
the  case,  so  far  as  time  *is  concerned,  be  considered  with  reference  f  *si  j 
to  statutory  limitation,  or  to  the  general  principles  of  equity 
applicable  to  laches  and  stale  demands,  it  is,  I  think,  impossible  to 
give  him  relief. 

I  have  mentioned  the  year  1820,  but,  in  truth,  as  the  evidence 
stands  between  the  plaintiff  and  Abraham,  there  is  not  the  least 
proof,  that  at  any  time  whatsoever  Searle's  annuity  was  wholly  or 
partially  paid  or  recognised ;  or  that  his  security,  dated,  as  it  is, 
in  1810,  has  ever  been  treated  as  valid,  or  has  not  been  from  the 
commencement  a  dead  letter ;  the  bill,  as  I  have  said,  not  having 
been  filed  until  November,  1889. 

It  has  been  urged,  that,  as  the  Colts  make  no  opposition,  and  as 
a  dismissal  of  the  bill  between  the  plaintiff  and  Abraham  might  be 
conclusive,  an  inquiry  ought  to  be  directed,  with  a  view  to  enable 
the  plaintiff  to  deliver  himself,  if  he  can,  from  the  effect  of  the 
defence  founded  on  length  of  time.  The  Court  ought,  however,  to 
be  cautious  how  it  allows  the  case  of  one  defendant  to  be  prejudiced 
by  the  course  or  conduct  of  other  defendants  in  the  cause ;  but 
above  all,  it  ought  to  be  so,  when  there  seems  a  good  understanding 
between  the  plaintiff  and  the  rest  of  the  defendants.  Nor  should  it 
be  forgotten  that  Thomas  Abraham  took  and  paid  for  his  securities, 
(whether  impeachable  or  valid),  without  notice  of  the  title  now  set 
up ;  that  they  have  not,  as  far  as  appears,  been  questioned  by  any 
other  person  than  the  plaintiff ;  that  the  original  purchasers  of  the 
plaintiff's  and  defendant's  annuities  had  both  died  before  the  bill 
was  filed ;  and  that  the  case  stated  by  the  plaintiff  himself  in  that 
bill,  is  one  not  only  not  suggesting  any  reasonable  apology  for  the 
time,  but  admitting  an  extent  of  delay,  probably  of  itself,  if  all  his 
allegations  were  proved,  entitling  this  defendant  to  be  dismissed 
from  the  suit.  These  allegations  are,  however,  as  I  have  said,  not 
proved,  and  I  am  on  the  whole,  of  opinion,  *that  I  should  not  be  [  •62  ] 
doing  justice,  if  I  detained  Mr.  Abraham  longer  before  the  Court ; 
he  must,  therefore,  on  the  ground  of  length  of  time,  be  dismissed 
with  costs. 
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With  regard  to  Sir  John  Dutton  Colt,  I  think  that  the  claims  of 
Mr.  Abraham,  whether  well  or  ill  founded,  render  it  improper  for 
me  now  to  direct  that  trastee  to  execute  a  demise  under  the  direction 
contained  in  the  deed  of  1810.  I  shall  therefore  dismiss  the  bill 
against  Sir  John  Colt,  and,  if  he  asks  it,  with  costs.  But,  as  a  state 
of  things  may  exist  in  which  hereafter  the  plaintiff  may  be  entitled 
to  call  for  such  a  demise,  I  think  that  the  dismissal  of  Sir  John  Colt 
should  be  without  prejudice  to  a  new  bill.  That  reservation, 
however,  is  not  to  be  extended  to  Mr.  Abraham. 

The  plaintiff  will,  as  against  Mr.  and  Mrs.  Colt,  if  there  be  indeed 
any  difference  between  them,  take  a  decree  in  the  usual  way. 

The  questions  upon  the  defective  state  of  the  record  in  respect  of 
parties,  both  as  to  the  term  of  500  years,  and  as  to  Thorpe,  the 
trustee  of  Searle,  and  Hoggins,  the  trustee  of  Abraham,  were, 
during  the  argument,  waived  by  the  parties  appearing,  each  of 
whom  joined  in  requesting  the  Court  that  the  cause  should  be  heard 
and  decided  without  additional  parties  ;  and  to  this  application,  in 
the  particular  circumstance  of  the  case,  the  Court  considered  that 
it  might  properly  accede.  That  arrangement  of  course,  however, 
does  not  affect  Mr.  and  Mrs.  Colt,  if  they  are  substantially  different 
parties  from  the  plaintiff. 


1841. 
Nov,  13. 


Knight 
Bruce,  V.-C. 

[53] 


CLAEK  V.  WILMOT. 

(1  Y.  &  C.  C.  C.  o3— 53.) 

Entries  in  the  books  of  the  deceased  attorney  of  the  defendant  admitted 
as  evidence  for  the  plaintiff  in  a  bill  of  foreclosure,  to  prove  that  the  whole 
mortgage  money  had  been  paid  to  the  defendant,  and  that  there  was  no 
usury ;  such  entries,  though  not  against  the  interest  of  the  attorney,  being 
found  in  an  account  in  which  there  were  entries  against  his  interest. 

The  bill  was  filed  by  the  representatives  of  John  Allen  for  the 
foreclosure  of  a  mortgage  for  a  term  of  years  created  by  the 
defendant,  Wilmot,  in  certain  houses  at  Clerkenwell,  by  an  inden- 
ture, dated  the  2nd  May,  1825 ;  which  mortgage  was  duly  registered. 
The  defendant,  W.  Wright,  claimed  an  interest  in  the  same 
premises  as  the  assignee  of  an  equitable  mortgage  by  deposit  of 
title  deeds,  alleged  to  have  been  made  by  Wilmot  to  one  Langdon 
in  February,  1821.  Langdon  having  become  bankrupt  in  1830, 
his  official  assignee,  George  John  Graham,  was  made  a  party  to 
this  suit. 

The   defendant,   Wright,  opposed  the  plaintiflf's   claim  on  two 
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grounds — ^first,  that  Allen's  secarity  was  usarious,   part  of  the       Clark 


V, 


mortgage-money  having  been  retained  by  the  mortgagee  ;  secondly,      wilmot. 
that  Allen  had  notice  of  the  defendant's  incumbrance. 
The  cause  now  came  on  for  hearing. 

Mr.  Cooper  and  Mr.  Koe,  for  the  plaintiffs. . 

Mr.  Simpkinson,  Mr.  Le  Neve  Foster,  and  Mr.  Bellamy ,  for  the 
several  defendants. 

In  order  to  disprove  the  alleged  usury,  by  showing  that  the  whole 
of  the  mortgage-money  had  been  paid  by  Allen  to  Wilmot,  the 
plaintiff's  counsel  gave  in  evidence  certain  entries  in  the  books  of 
Mr.  Eeane,  deceased,  who  was  the  solicitor  of  Wilmot  at  the  time 
of  the  mortgage,  which  were  to  the  effect  that  he  had  received  the 
money  and  paid  it  over  to  Wilmot.  It  appeared,  that,  by  taking 
these  items  into  the  account  between  Eeane  and  Wilmot,  Eeane 
appeared  *to  be  to  a  slight  amount  a  creditor  of  Wilmot ;  by  rejecting  [  *54  ] 
them  he  was  his  debtor. 

This  evidence  was  objected  to  on  the  ground  that  it  went  to 
discharge  as  well  as  to  charge  Eeane. 

The  Yicb-Chakcbllor  said,  that  that  made  no  difference  in  the 
application  of  the  general  rule ;  he  also  referred  to  Doe  d. 
Patteshall  v.  Turford  (i).     He  received  the  evidence. 

The  allegation  of  notice  in  the  answer  of  the  defendant,  Wright, 
was  in  these  terms :  **  That  the  said  John  Allen,  at  the  time  he 
took  the  mortgage,  had  actual  or  constructive  notice  of  his,  the 
defendant's  incumbrance."  In  support  of  this  statement,  and  also 
to  prove  the  usury,  the  defendant,  Wright,  proposed  to  read  the 
evidence  of  Wilmot.  As  to  the  former  point,  Wilmot  stated  that  he 
had  given  notice  of  his  lien  or  equitable  mortgage  to  Clark,  the 
solicitor  of  Allen,  either  at  the  time  or  prior  to  Allen's  advancing 
the  money. 

The  plaintiff's  counsel  objected :  First,  that  the  statement  in  the 
answer  was  not  sufficiently  specific  to  enable  the  plaintiff  to  meet 
it  by  evidence ;  and  therefore  no  evidence  could  be  read  in  support 
of  it ;  that  Wilmot's  evidence,  however,  on  this  point  could  be  of 
little  weight,  inasmuch  *as  it  was  perfectly  consistent  with  mere  [  *^^  ] 
constructive  notice,  which  was  not  sufficient  as  against  a  registered 

(1)  37  B.  B.  581  (3  B.  &  Ad.  890). 
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mortgage.     Secondly,  that  Wilmot's  evidence  was,  on  the  groand  of 
interest,  inadmissible  to  prove  the  usury. 

The  Yice-Chancellor,  upon  the  first  point,  said,  that  though  the 
Statement  in  the  answer  was  general,  he  could  not  say  that  the 
defendant  was  precluded  from  giving  evidence  either  of  actual  or 
constructive  notice.  What  weight  would  be  attached  to  such 
evidence  was  another  question.  As  to  the  other  point  he  was  of 
opinion,  that  the  evidence  of  Wilmot  was  receivable  to  prove  the 
notice  to  Allen,  but  not  to  prove  the  usury.  If  usury  were  not 
proved,  the  case  might  take  such  a  turn,  as  that  the  costs  of  the 
suit  might  be  thrown  on  Wilmot's  estate ;  but  if  he  were  allowed  to 
prove  the  usury,  the  plaintiff's  bill  would  be  dismissed,  and  no 
costs  thrown  on  Wilmot's  estate. 


Mr,  Bellamy,  for  the  official  assignee  [having  disclaimed  all 
interest  at  the  Bar,  was  allowed  his  costs,  but  on  appeal  this  part  of 
the  decree  was  reversed,  as  reported  in  1  Ph.  276]. 


1841. 
Nov.  19. 

Knight 
Bruce,  V.-C. 

[65  J 


SCAWIN  V.  SCAWIN  (1). 

(1  Y.  &  C.  C.  0.  65—68.) 

The  purchase  by  a  father,  of  shares  in  a  joint-stock  Bank,  in  the  name  of 
his  son,  held,  under  the  circumstances,  not  to  be  an  advancement  for 
the  son. 

Evidence  of  declarations  coupled  with  acts. 

Parol  evidence  as  to  the  intentions  of  a  testator  by  the  attorney  who 
made  the  will. 

In  February,  1880,  a  joint-stock  Banking  Company  was  formed 
at  York,  and  by  the  deed  of  settlement  it  was  provided  that  the 
capital  should  consist  of  50,000  shares  of  100/.  each,  and  that  no 
person  should  hold  more  than  100  shares,  till  the  annual  meeting 
in  1881,  at  which  time  the  number  of  shares  tenable  by  each  share- 
holder should  be  increased  to  200.  There  was  also  a  stipulation 
that  the  number  of  shares  subscribed  for,  or  holden  by  each  holder, 
should  be  written  opposite  his  name,  and  a  certificate  delivered  to 
him  as  to  the  number  of  shares  holden  by  him,  which  should  be 
evidence  of  the  number  of  shares  so  holden  by  him. 

The  plaintiff  subscribed  100  shares  in  his  own  name,  and  50 
shares  in  the  name  of  his  son  ;  and  he  paid  the  deposits  and  calls, 

(1)  Stock  V.  McAvoy  (1872)  L.  R.  16  Eq.  5d,  42  L.  J.  Ch.  230. 
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not  only  on  the  100  shares,  but  the  50  shares.     The  last  call  was      soawin 
in  May,  1835.  Scawin. 

On  the  occasion  of  this  subscription,  the  certificates  of  the  two 
classes  of  shares  were  delivered  to  the  plaintiff ;  and  he  received  the 
dividends  on  both,  withoat  any  interference  on  the  part  of  the  son, 
until  the  2nd  June,  1887.  Soon  after  that  time  the  son  died,  having 
made  his  will,  by  which  he  appointed  his  wife,  the  defendant  Sarah 
Scawin,  his  executrix,  but  took  no  notice  of  the  shares. 

The  plaintiff  filed  his  bill  against  Sarah  Scawin  and  the  Bank, 
praying  a  transfer  to  him  of  the  60  shares,  on  the  ground  that  they 
were  purchased  by  the  plaintiff  in  the  name  of  his  son,  in  the 
character  of  trustee  for  the  plaintiff. 

The  bill  put  in  issue,  and  the  plaintiff  proved  by  the  evidence  of 
his  daughters,  various  admissions  by  the  son,  in  his  lifetime,  that 
the  50  shares  were  not  his,  but  his  father's. 

The  defendant's  counsel  read  the  evidence  of  Barnes,  *the  [  *66  ] 
secretary  of  the  Bank,  to  show  that,  when  the  certificates  were 
delivered  to  the  plaintiff,  no  direction  was  given  by  the  son  that  the 
dividends  should  be  paid  to  the  father.  They  also  tendered  in 
evidence — first,  a  simple  declaration  by  the  son,  that  he  had  50 
shares  in  the  York  Bank,  and  thought  he  could  not  mend  himself ; 
Grey  v.  Grey  (i),  Sidvwuth  v.  Sidnumth  (2) ;  this  was  rejected : 
secondly,  declarations  to  the  same  effect,  accompanied  with  an  offer 
of  sale  of  the  shares  ;  this  was  received :  and  thirdly,  the  evidence 
of  the  attorney  who  made  the  son's  will,  stating  the  testator's 
intention  to  bequeath  the  50  shares  with  the  rest  of  his  property ; 
this  was  received  with  some  hesitation. 

Mr.  Simpkinson,  and  Mr,  Wilbraham,  for  the  plaintiff, 
contended,  that,  independently  of  the  admissions,  the  circumstances 
of  this  case  were  inconsistent  with  the  notion  of  any  intended 
advancement  to  the  son. 

Mr.  Swanston,   and   Mr,  Beales,   for  the  defendant,    Sarah 
Scawin : 

The  purchase  of  the  shares  in  the  name  of  the  son  was  presump- 
tively an  advancement,  and  the  payment  of  the  calls,  and  the 
possession  of  the  certificates  by  the  father,  are  not  circumstances 
Bu£Scient  to  rebut  that  presumption.  The  payment  of  calls  was 
merely  paying  the  price  of  the  shares,  and  the  possession  of  the 

(1)  19  B.  B.  150  (2  Swanst.  594).  (2)  50  R.  B.  235  (2  Beav.  449). 
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scAwiK.      dividends  has  the  same  legal  effect. 

(The  Vicb-Chancellor  :  Upon  the  principle  laid  down  in  Muriels 
V.  Franklin  (i),  the  receipt  of  dividends  by  the  father  is  a  circum- 
stance in  his  favour,  though  not  conclusive.) 

The  question  here  is,  on  which  side  the  weight  of  evidence 
preponderates.  On  the  side  of  the  plaintiff,  two  of  the  witnesses 
are  his  daughters,  who  may  become  entitled  to  receive  the  shares. 
[  *67  ]  On  the  *other  side,  the  witnesses  are  wholly  disinterested.  Besides, 
the  subsequent  declarations  and  subsequent  acts  in  favour  of  the 
father,  will  not  give  the  father  a  title  which  he  had  not  at  the 
commencement  of  the  transaction.  Now,  here  the  certificates  were 
delivered  without  any  direction  on  the  part  of  the  son.  On  the 
other  hand,  in  Sidmouth  v.  Sid  mouth,  the  son  went  and  delivered 
the  dividends  to  the  father,  and  the  Court,  in  its  judgment,  dwelt 
very  much  on  that  circumstance. 

Mr.  Withaniy  for  the  Bank. 

Mr.  Siinpkinson,  in  reply,  was  stopped  by  the  Court. 

The  Vice-Chancellor  : 

If  I  decided  in  favour  of  the  defendant,  I  should  hold  that  a 
father  could  in  no  case  make  his  son  a  trustee  for  him.  It  is 
settled  that  a  purchase  by  a  father  in  the  name  of  his  son,  is 
primd  facie  an  advancement  of  the  son.  The  presumption  is  so, 
but  of  course  this  presumption  may  be  rebutted.  The  father  may 
certainly,  even  in  cases  where  the  doctrine  of  advancement  is 
held  to  take  place,  receive  the  title-deeds  and  the  dividends; 
but  although  those  circumstances  may  exist  in  such  cases,  yet 
they  are  circumstances  in  favour  of  the  father,  especially  where 
the  son  is  adult.  Mr.  Stcanston  ingeniously  calls  the  payment 
of  calls  the  price  of  the  shares;  but  I  must  confess  I  think 
the  subsequent  payment  of  calls  carries  the  case  farther  than 
the  mere  payment  of  the  price  at  the  time  of  the  purchase 
would  do. 

Now,  what  is  the  evidence  on  the  other  side  ?  Nothing,  except 
that  the  son  quarrelled  with  the  father,  and  offered  to  sell  the 
property,  which  for  want  of  the  certificates  he  could  not  have  done, 

(1)  18  B.  £.  3  (1  Swanst  13). 
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andy  further,  that  he  made  his  will  intending  to  leave  the  shares      Scawin 
to  his  wife.     These  facts  are  to  be  received  in  evidence,  no  doubt ;      scawik. 
but  they  are  *not  of  equal  weight  with  facts  and  declarations        [  *es  ] 
against  his  own  interest;  and  although  general  declarations  are 
not  altogether  satisfactory,  and  I  receive  them  with  great  caution ; 
yet,  when  I  look  at  the  nature  of  this  transaction,  and  the  amount 
of  the  property,  it  is  impossible  for  me  to  refuse  to  give  credit 
to  the  declarations  of  the  son,  which  have  been  proved  on  the  part 
of  the  father ;  and  there  is  nothing,  in  my  opinion,  on  the  other 
side  sufficient  to  counteract  the  effect  of  those  declarations.    There- 
fore, according  to  the  known  law  on  the  subject,  I  think  it  quite 
consistent  with  the  positions  laid  down  by  Lord  Eldon  to  say,  that 
I  am  bound  in  this  case  to  hold  the  son  a  trustee  for  the  father. 

His  Honour  afterwards  observed,  in  disposing  of  the  costs,  that 
the  Bank  need  not  have  been  made  a  party. 


WITTY  V.  MAE8HALL(J). 

(1  Y.  &  C.  C.  C.  68—73 ;  S.  C.  0  Jur.  1079.) 


1841. 
Nov,  20. 


Knight 
A  father,  by  will,  directed  that  his  sou  should  be  brought  up  by  certain  bbucb,  V.-C. 

persons,  whom  he  named  guardians,  in  the  Roman  Catholic  faith.    The  [  68  1 

fortune  left  to  the  child  by  the  father  was  veiy  small,  and  he  was 
maintained  alternately  by  Roman  Catholic  and  Protestant  relations,  with- 
out any  interference  on  the  part  of  the  g:uardian8,  till  he  was  about  fifteen, 
when  the  Protestant  relative  with  whom  he  lived  died.  It  appeared  that 
he  had  been  brought  up  principally  as  a  Protestant ;  and  it  was  alleged 
that  he  preferred  the  F^testant  faith.  The  Court,  under  the  special 
drcumetances  of  the  case,  undertook  to  see  the  infant  before  making  an 
order  as  to  the  mode  of  his  education  and  maintenance. 

William  Witty,  by  his  will,  gave  all  his  personal  estate  upon 
certain  trusts,  for  the  benefit  of  his  two  sons,  Nicholas  and  William, 
and  directed  as  follows :  '*  Whereas  I  am  desirous  that  my  said 
sons,  Nicholas  and  William,  and  all  other  such  children  as  my 
wife  may  be  pregnant  with  at  my  death,  should  be  educated  in  the 
Boman  Catholic  faith,  in  which  I  live,  and  which  I  believe  to  be 
the  true  faith;  now  I  hereby  constitute  and  appoint  my  wife 
Jane  Witty,  and  my  brother  Richard  Witty,  and  Bobert  Henry 
Anderson,  to  be  the  guardians  of  my  said  children ;  and  I  injoin 
the  said  Jane  Witty,  Richard  Witty,  and  *B.  H.  Anderson  to  cause  [  *^  ] 
my  said  two  sons  to  be  educated  in  the  Roman  Catholic  faith." 

(I)  In  re  Agar  Ellis  (1878)  10  Ch.      In  re  Nevin  [1891]  2  Ch.  299,  60  L.  J. 
Div.  49,  48  L.  J.  Ch.  1,  39  L.  T.  380 ;      Ch.  542,  65  L.  T.  35,  C.  A. 
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Witty  The  testator  survived  his  son  Nicholas,  and  died  in  1827.     His 

Marshall,  son  William  was  born  on  the  19th  June,  1826,  about  a  year  before 
his  father's  death.  After  his  father's  death,  he  remained  under 
the  care  of  his  mother,  who  was  a  Protestant,  and  who  afterwards 
married  a  Mr.  Sherwood,  until  her  death,  which  took  place  in  1881. 
He  was  then  removed  to  the  care  of  Mrs.  Gonyers,  his  paternal 
aunt,  a  Boman  Catholic,  and  remained  with  her  till  her  death 
in  1884,  when  he  was  taken  into  the  family  of  Mr.  Dickon,  his 
maternal  grandfather,  who  was  a  Protestant,  and  continued  to  live 
with  Mr.  Dickon  till  April,  1841,  when  Mr.  Dickon  died. 

It  appeared  that  the  whole  property  which  the  infant  William  Witty 
was  entitled  to  under  his  father's  will,  amounted  to  no  more  than  65/. 
Under  the  will  of  Mr.  Dickon,  he  was  entitled  to  2,000Z. ;  and,  under 
that  of  his  step-father,  Mr.  Sherwood,  lately  deceased,  to  3002. 

The  question  was,  in  what  religious  faith  the  infant  was  to  be 
brought  up,  regard  being  had  to  the  strict  injunctions  contained 
in  his  father's  will  on  the  one  hand,  and  the  degree  of  education 
which  he  had  already  received  on  the  other  hand ;  and  it  was 
suggested  that  consideration  should  be  given  to  the  benefits  which 
he  had  received  under  the  wills  of  his  Protestant  relations,  com- 
pared with  the  small  amount  of  fortune  which  he  had  derived  from 
his  father. 

With  respect  to  education,  it  did  not  appear  in  what  manner 
he  had  been  instructed  while  with  Mrs.  Gonyers ;  but  he  was  then 
of  very  tender  years.  It  was,  however,  in  evidence,  that,  while  at 
Mr.  Dickon's,  he  read  the  Bible  daily,  both  in  the  morning  and  the 
evening,  to  his  aunt.  Miss  Dickon,  the  daughter  of  Mr.  Dickon ; 
and  was  in  the  habit  of  going  with  her  occasionally  to  church, 
and  at  other  times  to  a  Presbyterian  chapel;  the  Dickons  being 
[  *70  ]  nominally  *members  of  the  Ghurch  of  England,  but  inclined  to 
Presbyterian  notions. 

It  appeared  that  Bichard  Witty,  who  was  a  Boman  Gatholic, 
never  interfered  in  the  guardianship,  and  died  some  time  since. 
Anderson,  who  was  also  a  Boman  Catholic,  took  no  part  in  the 
education  of  his  ward,  until  after  the  death  of  Mr.  Dickon,  and 
the  occasion  of  Miss  Dickon's  marriage  with  Mr.  Marshall,  when 
that  lady,  having  proposed  to  place  the  infant  at  school  with  a 
clergyman  of  the  Church  of  England,  Anderson,  as  the  surviving 
testamentary  guardian,  objected  to  the  plan. 

A  petition  was  now  presented  to  the  Court,  praying  a  reference 
to  the  Master  to  ascertain  the  particulars  of  the  infant's  fortune, 
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and  to  settle  a  sum  for  his   maintenance,  and  to  approve  of  a       witty 
proper  scheme  for  his  education.     On  the  hearing  of  the  petition,    mabshall. 
several  affidavits  were  read  stating  the  above  facts.    It  was  also 
stated  at  the  Bar,  that  the  infant  had  expressed  a  strong  desire 
to  be  brought  up  in  the  Protestant  faith. 

Mr.  Stcanston,  and  Mr.  Cote,  for  the  petition,  contended,  that 
if  the  guardians  had  been  desirous  of  carrying  the  father's  wishes 
into  execution,  they  ought  to  have  taken  earlier  steps  to  have  the 
infant  brought  up  in  the  Roman  Catholic  faith ;  that  though  no 
doubt  the  Court  would  be  anxious  to  attend  to  a  father's  wishes  as 
to  the  education  of  his  child,  yet  here  the  exercise  of  the  juris- 
diction of  the  Court  would  depend  on  another  principle,  namely, 
regard  to  the  party's  substantial  and  permanent  welfare ;  that  a 
change  of  faith,  at  the  age  at  which  the  infant  had  arrived,  would 
be  most  injurious  to  his  religious  and  moral  habits,  and  might, 
ultimately,  lay  the  foundation  of  scepticism;  and  that,  in  this 
case,  though  the  infant  might  be  no  theologian,  (and  it  was  not 
probable  he  should  be  so),  yet  he  was  evidently  a  person  of 
determined  habits  and  principles ;  *and  it  would  be  dangerous  [  *7i  ] 
to  attempt  to  shake  those  principles.  They  referred  to  Lyons  v. 
Blenkin{i).  They  also  commented  on  the  state  of  the  infantas 
fortune. 

Mr.  Smythe,  for  Mrs.  Marshall. 

Mr.  Spence,  and  Mr.  Janies  Ritsaell,  for  Mr.  Anderson.    *     *     * 

The  counsel  for  all  parties  expressed  a  wish,  that  the  Yice- 
Chancbllor  would  see  the  youth,  and  ascertain  from  him 
personally,  what  his  inclinations  were  on  the  subject  of  religious 
faith. 

The  Vice-Chancbllor  : 

This  is  a  case  in  which  there  must  \fe  a  reference  of  some  kind. 
If  the  infant  has  a  legal  guardian,  and  it  is  probable  he  has,  it  is 
not  suggested  that  any  other  person  than  Mr.  Anderson  fills  that 
character.  The  infant's  surviving  parent,  and  who  was  one  of  his 
guardians,  appears  to  have  died  while  he  was  under  six  years  of 
age.  Whether  Richard  Witty,  the  other  guardian,  was  or  was  not 
living  at  that  time,  does  not  appear ;  but  he  is  now  dead,  and  it  is 

(1)  23  K.  B.  3S  (Jac.  245). 

16^2 
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wiTTT       not  suggested  that  *he  ever  interfered  in  the  care  or  education  of 
i^iABSHALL    the  infant.     As  to  Mr.  Anderson,  he  never  appears  till  this  year  to 

[  *72  ]  have  interested  himself  in  the  care  or  education  of  the  infant;  and 
the  will,  so  far  as  it  relates  to  the  guardianship,  appears,  in  a  great 
degree,  from  1881  to  the  death  of  Mr.  Dickon,  to  have  been 
practically  a  dead  letter.  Nevertheless,  such  rights  and  powers 
as  belong  to  the  legal  guardianship,  may  yet  be  exercised  by  Mr. 
Anderson.  If  he  is  still  the  legal  guardian,  there  is  no  reason  to 
suppose  he  has  deprived  himself  of  his  legal  rights  and  powers. 
In  a  case,  however,  in  which,  for  a  long  course  of  years,  the  infant's 
education  has  devolved  upon  others,  without  the  interference  of  the 
legal  guardian,  it  is  impossible  to  say  that  there  are  not  grounds 
for  a  reference,  especially  where  it  appears  that  the  person  of  the 
infant  is  not  in  the  guardian's  care.  That  a  reference,  therefore, 
should  be  directed  to  ascertain  who  is  the  legal  guardian  of  the 
infant,  is,  I  think,  clear. 

Upon  the  other  part  of  the  case,  the  course  which  has  been  taken 
is  unfortunate.  It  appears  that  the  father  of  the  infant,  his  lawful 
father,  was  a  Boman  Catholic.  Not  only  so,  but,  by  his  will,  he 
has  left  strict  injunctions  that  his  son  should  be  educated  in  his 
own  religion.  It  appears  to  me,  therefore,  that  it  was  the  duty  of 
all  who  had  the  care  of  the  infant  to  cause  him  to  be  brought  up  in 
his  father's  faith.  I  am  of  opinion,  therefore,  that  however  well 
intentioned  the  parties  might  be,  the  non-compliance  with  the 
father's  injunctions  was  a  breach  of  duty  both  towards  the  father 
and  the  infant  himself.  I  can  well  understand  the  motives  of 
Mr.  Anderson  in  not  having  come  forward  at  an  earlier  period. 
He  might  have  thought  that  his  doing  so  would  possibly  have 
interfered  with  the  infant's  temporal  prospects.  At  the  same 
time  I  think,  that  he  might,  both  with  delicacy  and  respect,  have 
communicated  with  Mr.  Dickon,  and  have  submitted  to  him  the 
necessity  of  the  infant's  being  brought  up  in  his  father's  religion. 

[  *73  ]  On  the  other  *hand,  this  duty  was  equally  incumbent  on  the 
relatives  of  the  mother.  }  see  no  reason  to  think  that  they  were 
not  actuated  by  the  best  of  motives ;  but  the  relatives  of  the  mother 
did  not  keep  faith  with  the  dead.  They  might  have  brought  up 
the  infant  in  the  religion  of  his  father,  consistently  with  kind  care 
and  attention,  and  consistently  with  his  residence  in  a  Protestant 
family.  This,  however,  has  not  been  done,  and  it  is  alleged  that 
the  infant  has  been  allowed  to  arrive  at  an  important  period  of  his 
life  under  Protestant  impressions. 
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With  every  respect,  therefore,  for  what  may  be  allowed  to  the 
feelings  and  wishes  of  the  father  on  so  important  a  subject,  it  is 
impossible  not  to  see  that  great  danger  to  (he  spiritual  welfare,  and 
to  the  moral  character  of  the  infant,  may  arise,  (I  do  not  say  will 
arise),  from  a  change  of  religious  education.  On  this  ground,  and 
this  ground  alone,  it  is  the  duty  of  the  Court  to  pause.  Circum- 
stances may  no  doubt  occur,  which  may  render  a  different  course 
of  proceeding  necessary ;  but  regularly,  and,  I  think,  more 
beneficially,  these  matters  are  sent  to  the  Master*s  Office.  The 
same  sort  of  questions  are  better  discussed  there,  and  with  greater 
care  for  the  feelings  of  the  family,  than  can  be  secured  in  a 
public  discussion.  Barely  can  the  Court,  with  propriety,  withdraw 
such  questions  from  the  Master.  I  cannot  help,  however,  seeing, 
that  probably  the  matter  will  ultimately  be  brought  back  to  the 
Court,  whatever  may  be  the  opinion  of  the  Master.  I  cannot  help 
looking  at  the  small  amount  of  the  infant's  property ;  and  I  am 
desirous,  if  possible,  to  save  expense.  Therefore,  as  I  understand 
that  it  is  the  wish  of  all  parties  that  I  should  see  and  converse  with 
the  infant,  I  shall  do  it  with  this  view,  namely,  for  the  purpose  of 
stating,  for  the  information  of  the  Master,  but  not  necessarily  for 
his  guidance,  the  impression  which  may  have  been  made  on  the 
Court,  (if  any  shall  be  made) ,  as  to  the  proper  course  to  be  taken 
with  reference  to  the  religious  education  of  the  infant. 


Witty 

V. 

Marshall. 


STUBB8  V.  LISTEE. 

(1  Y.  &  C.  C.  C.  81—97.) 

By  one  of  the  clauses  in  a  deed  of  settlement  on  the  formation  of  a  Joint- 
Stock  Banking  Company  it  was  provided,  *'that  all  debts  due  to  the 
Company  by  or  on  the  part  of  any  proprietor  in  respect  of  cash  advances  or 
otherwise,  should  at  all  times  and  in  all  cases  be  the  first  and  paramount 
lien  on  all  the  shares  and  stock  of  such  proprietor :  and  the  directors  were 
empowered  to  cancel,  extinguish,  and  declare  forfeited,  or  to  sell  and 
dispose  of  such  shares,  either  wholly  or  in  part,  as  the  case  might  require, 
by  way  of  or  towards  satisfaction  or  liquidation  of  such  debts  ;  and  that 
every  such  person  should  thenceforth  cease  to  be  a  proprietor  of  the 
Company,  or  to  retain  any  interest  therein  in  respect  of  the  shares  so 
cancelled,  extinguished,  and  declared  to  be  forfeited,  or  so  to  be  sold  or 
disposed  of  as  aforesaid."  A  holder  of  1,000  shares  being  indebted  to  the 
Bank  for  cash  advances,  a  notice  dated  the  30th  May,  1837,  was  given  to 
the  shareholder,  that  unless  he  redeemed  the  1,000  shares  by  payment  of 
the  balance  of  his  account  with  the  Bank  on  or  before  the  13th  day  of 
June,  the  directors  would  on  that  day  proceed,  under  the  clause  of  the  deed 
of  association,  to  cancel  and  extinguish,  and  declare  his  shares  forfeited, 
and  to  place  tiie  value  of  the  shares  on  that  day  to  the  credit  of  his  account 


1841. 
Aot.  1 7. 


Kkioht 
Bruce,  V.-C. 

[81] 
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SiUbBs  witli  tho  Bank.     The  balance  not  being  judd,  the  directors  by  a  resolution 

V*  declai-ed  the  shaies  to  be  cancelled  and  forfeited,  and  it  appearing  to  them 

Lister.  ^j^^^  ^^^  value  of  the  shares  on  that  day  was  10,000/.,  it  was  resolved  that 

credit  should  be  given  to  the  proprietor  for  that  amount  in  his  account. 

A  bill  was  filed  to  set  aside  the  cancellation.  From  the  evidence  it 
appeared  that  the  market  price  of  shai^es,  on  the  13th  day  of  June,  slightly 
exceeded  the  price  allowed  by  the  directors,  but  the  evidence  proved,  that, 
if  the  1 ,000  shares  had  been  carried  into  the  market,  the  price  would  have 
been  reduced  greatly  below  the  amount  allowed  by  the  directors :  Held, 
that  the  directors,  having  placed  themselves  by  the  cancellation  in  the  situa- 
tion both  of  vendors  and  purchasers,  were  bound  to  allow  the  highest  market 
price  which  could  be  obtained  for  the  shares,  without  speculating  on  what 
might  be  the  effect  of  throwing  the  1 ,000  shares  into  the  market ;  and  the 
cancellation  was  declared  to  be  void,  and  was  set  aside. 

In  May,  1885,  a  Joint- Stock  Banking  Company  was  established 
at  Liverpool,  under  the  style  of  the  Liverpool  Union  Bank,  and  the 
defendant,  James  Lister,  was  appointed  one  of  the  public  registered 
officers  under  the  provisions  of  the  statute  7  Geo.  lY.  By  a  deed 
of  settlement  dated  the  Ist  day  of  May,  1885,  made  between  the 
shareholders  of  the  Company  and  certain  trustees  appointed  by 
them,  it  was  stipulated  and  agreed  that  the  capital  of  the  Company 
should  be  600,000Z.  divided  into  80,000  shares  of  20Z.  each,  with  a 
power  to  add  to  the  capital  of  the  Company  the  sum  of  400,0002. 
by  the  creation  of  20,000  new  shares  of  202.  each  in  the  manner 
therein  mentioned.  That  the  number  of  shares  holden  by  each 
person,  with  his  place  of  abode  and  addition,  should,  at  the  time  of 
his  executing  the  said  indenture,  be  written  opposite  to  his  name  in 
the  schedule  thereto  subjoined,  and  that  no  person  should,  in  his 
own  right,  be  allowed  to  subscribe  for  or  hold,  so  long  as  the  total 
[  •82  ]  number  of  shares  of  the  Company  should  be  *80,000,  more  than 
500  shares,  and  in  case  the  total  number  of  shares  should  be 
increased  to  50,000,  then  more  than  750  shares.  That  the  name 
and  place  of  abode  of  each  proprietor  for  the  time  being  in  the 
said  Company,  together  with  the  number  of  shares  held  by  him, 
should  from  time  to  time  be  entered  and  written  in  a  book  to  be 
kept  for  that  purpose,  to  be  called  the  **  Shareholders'  Register," 
and  every  proprietor  who  should  at  any  time  change  his  name  or 
place  of  abode,  or,  being  a  female,  should  marry,  and  the  assignees 
of  any  proprietor  who  should  become  bankrupt  or  insolvent,  and 
the  personal  representatives  of  any  proprietor  who  should  die, 
should  immediately  upon  and  after  any  of  the  said  events,  leave 
notice  at  the  banking-house  or  office  of  the  said  Company  in 
Liverpool  stating  his  or  her  name,  or  new  name,  and  place  of  abode. 
The  51st  clause  provided,  that,  in  every  case  in  which  any  notice 
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was  by  the  said  indenture  directed  to  be  given  or  sent  to  the      stures 
proprietors  of  the  Company,  or  any  meeting  of  proprietors  was       listeb. 
required  or  anthorized  to  be  convened,  the  same  should,  unless 
otherwise  expressed,  be  given,  sent,  or  convened  by  a  written  or 
printed  letter  signed  by  such  officer  for  the  time  being  of  the 
Company  as  the  directors  for  the  time  being  should  appoint  in  that 
behalf ;  and  every  such  letter  should  be  directed  to  the  person,  to 
whom  the  same  was  to  be  given  or  sent,  at  his  place  of  abode,  as 
stated  in  the  shareholders'   register,   and  should    be  forwarded 
through  the  Liverpool  post-office,  and  should  be  fully  effective 
for  all  purposes  for  which  such  notice  was  required  to  be  given, 
although  the  same  should  not,  after  being  committed  to  the  post- 
office  as  aforesaid,  reach  its  place  of  destination,  and  should  to  all 
intents  and  purposes  be  considered  to  have  been  given  to  the  party 
to  whom  the  same  should  be  directed,  on  the  day  on  which  the 
same  should  be  committed  to  the  post-office. 

By  the  58th  clause  it  was  stipulated,  that  all  debts,  liabilities, 
and  engagements  due  to  and  subsisting  with  the  ''^Company  by  or  [  «83  ] 
on  the  part  of  any  and  every  proprietor,  either  in  respect  of  cash 
advances  or  balances,  or  running  bills  or  notes,  or  on  account 
generally,  and  whether  in  respect  of  his  direct  transactions  with 
the  Company,  or  mediately,  or  as  surety  or  otherwise,  should  at  all 
times  and  in  all  cases  be  the  first  and  paramount  lien  on  all  the 
shares  and  stock  of  such  proprietor,  whether  such  debts  and 
engagements  were  those  of  such  proprietor  solely,  or  jointly  or 
in  partnership  with  any  other  person  or  persons ;  and  the  directors 
for  the  time  being  were  thereby  empowered  to  cancel  and  extinguish 
and  declare  forfeited,  or  to  sell  and  dispose  of  the  shares  of  such 
proprietors,  either  wholly  or  in  part,  as  the  case  might  require,  by 
way  of  or  towards  satisfaction  or  liquidation  of  all  or  any  part 
of  such  debts,  liabilities,  or  engagements,  and  that  every  such 
person  should  thenceforth  cease  to  be  a  proprietor  of  the  Company, 
or  to  retain  any  interest  therein,  in  respect  of  the  shares  so 
cancelled  and  extinguished  and  declared  to  be  forfeited,  or  so  to  be 
sold  or  disposed  of,  as  aforesaid. 

In  and  prior  to  July,  1885,  James  Hardie,  deceased,  and  Herbert 
Hardie  carried  on  business  as  merchants  and  commission-agents  in 
copartnership  at  Manchester,  under  the  style  or  firm  of  J.  and  H. 
Hardie,  and,  as  such  partners,  they  became  possessed  of  1,000  of 
the  shares  in  the  said  Joint-Stock  Banking  Company,  and  purchased 
and  paid  for  the  same  shares  out  of  their  partnership  monies ;  and 
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Stubbs  such  shares  formed  part  of  the  partnership  property  and  effects  of 
Lister.  ^^^  ^^i^  James  Hardie  and  Herbert  Hardie :  but  by  reason  of  the 
stipulation  and  provision  contained  in  the  deed  of  settlement,  by 
which  shareholders  of  the  said  Company  were  prohibited  from 
holding  more  than  500  shares  each,  500  of  the  1,000  shares  so 
purchased  by  James  Hardie  and  Herbert  Hardie  were  registered 
and  stood  in  the  books  of  the  said  Company  in  the  name  of  James 
Hardie,  and  the  remaining  500  of  the  same  1,000  shares  were 
registered  and  stood  in  the  same  books  in  the  name  of  Herbert 
Hardie. 
[  8^  ]  James  Hardie  and  Herbert  Hardie  executed  the  deed  of  settle- 

ment, and  out  of  their  partnership  monies  paid  up  the  several  calls 
or  instalments  which  from  time  to  time  were  demanded  by  the 
Company  upon  or  in  respect  of  the  said  1,000  shares ;  which  calls 
or  instalments  amounted  in  the  whole  to  102.  upon  each  share.  In 
July,  1885,  James  Hardie  and  Herbert  Hardie,  as  such  copartners 
as  aforesaid,  opened  a  banking  account  with  the  Liverpool  Union 
Bank ;  and,  from  the  month  of  July,  1885,  until  the  bankruptcy  of 
Herbert  Hardie,  such  banking  account  was,  and  continued  to  be, 
kept  with  the  Bank  in  the  name  of  the  firm  of  J.  and  H.  Hardie ;  in 
respect  of  which  banking  account  James  Hardie  and  Herbert  Hardie 
became  indebted  upon  the  balance  thereof  to  the  Bank.  James 
Hardie  died  on  the  25th  March,  1887,  intestate,  leaving  Mary 
Hardie,  his  widow ;  and  letters  of  administration  of  his  estate  and 
effects  were  granted  to  her.  Herbert  Hardie,  subsequently  to  the 
decease  of  James  Hardie,  and  as  the  surviving  partner  of  the  firm, 
continued  to  carry  on  the  said  business  of  a  merchant  and  com- 
mission-agent at  Manchester,  under  the  said  style  and  firm  of 
J.  and  H.  Hardie,  and  so  kept  and  continued  to  keep  the  said  banking 
account  with  the  Liverpool  Union  Bank  up  to  the  6th  day  of  May, 
1887,  when  a  fiat  in  bankruptcy  was  issued  against  Herbert  Hardie, 
and  he  was  thereunder  duly  found  and  declared  a  bankrupt,  and 
the  plaintiffs,  John  Skerrette  Stubbs,  Thomas  Bury,  and  Edward 
Connell,  were  chosen  and  appointed  assignees  of  his  estate  and 
effects.  The  Liverpool  Union  Bank  claimed  to  be  creditors  of  the 
said  Herbert  Hardie,  as  such  surviving  partner  as  aforesaid,  in 
respect  of  the  balance  then  due  on  such  banking  account,  and  for 
which  the  said  Herbert  Hardie  and  James  Hardie  had,  in  the 
lifetime  of  the  said  James  Hardie,  deposited  with  the  said  Liverpool 
Union  Bank  divers  shares  in  divers  other  joint-stock  banks,  and 
other  effects ;  and  the  Liverpool  Union  Bank  also  claimed,  under 
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and  by  virtue  of  the  deed  of  ^settlement,  to  have  a  lien  on  the  said  Stubbs 
1,000  shares  so  standing  in  the  respective  names  of  the  said  James  listbb. 
Hardie  and  Herbert  Hardie  as  aforesaid,  as  a  further  security  for  [  *85  ] 
such  balance. 

On  Ist  June,  1887,  a  letter,  addressed  to  Messrs.  J.  and  H.  Hardie, 
or  their  representatives,  was  received  in  Manchester  by  Mr. 
Jonathan  Lees,  the  accountant  of  the  said  bankrupt's  estate,  and 
was  by  him  handed  to  the  plaintiffs,  J.  S.  Stubbs,  Thomas  Bury 
and  Edward  Gonnell,  as  such  assignees  as  aforesaid,  which  letter  was 
of  the  date  and  in  the  words  and  figures  following  (that  is  to  say) : 

LivEEPOOL  Union  Bank,  Liverpool,  30th  May,  1837. 
Gentlemen, — I  am  instructed  by  the  directors  of  this  Bank  to 
inform  you,  that  unless  you  redeem  the  1,000  shares  in  the  Bank 
now  standing  in  your  respective  names,  by  payment  of  the  balance 
of  your  account  with  the  Bank,  on  or  before  the  13th  day  of  June, 
at  noon,  the  directors  will  on  that  day  proceed,  under  the  58th 
clause  of  the  deed  of  association,  to  cancel  and  extinguish,  and 
declare  your  shares  forfeited,  and  to  place  the  value  of  the  shares 
on  that  day  to  the  credit  of  your  account  with  the  Bank. 

(Signed)  Jambs  Lister,  Manager. 

On  the  Ist  of  June,  1837,  Messrs.  Seddon,  Mawson  and  Lycett, 
the  solicitors  to  the  fiat  against  Herbert  Hardie,  sent  a  letter  of 
that  date  to  the  defendant,  James  Lister,  requesting  a  copy  of  the 
bankrupt's  account  with  the  Bank,  in  order  to  its  being  examined, 
and  put  in  a  train  for  a  settlement.  Li  reply  to  that  letter  the 
defendant,  Lister,  on  behalf  of  the  Bank,  addressed  and  sent  to 
Messrs.  Seddon,  Mawson  and  Lycett,  a  letter  dated  the  2nd  day  of 
June,  stating  that  Mr.  Hardie  was  at  the  Bank  the  preceding  day, 
and  took  his  bank-book  with  him  regularly  posted  up  to  the  date  of 
the  commission,  which  he  would  no  doubt  hand  to  the  assignees. 
On  the  25th  June,  1837,  a  letter  signed  by  James  Bavis,  the  sub- 
manager  of  the  Union  Bank,  directed  to  Messrs.  J.  and  *A.  Hardie,  [  *86  ] 
or  their  representatives,  was  delivered  to  the  plaintiffs  from  the 
Manchester  post-office,  to  the  following  effect : 

'^  Gentlemen, — I  am  instructed  by  the  directors  to  inform  you, 
that,  at  their  meeting  held  on  the  20th  day  of  June,  the  1,000 
shares  standing  in  your  name,  were  cancelled  and  extinguished,  and 
declared  forfeited  to  the  Company,  and  that  the  sum  of  10,000Z.  is 
placed  to  the  credit  of  your  account  with  the  Bank,  as  the  value  of 
the  shares  on  that  daj." 
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Stubbs  Divers  subsequent    communications    took    place   between    the 

LisTEB.  plaintiffs  and  the  defendant,  James  Lister,  as  such  manager  as 
aforesaid,  but  no  satisfactory  conclusion  was  come  to.  The  whole 
amount  due  to  the  Liverpool  Union  Bank,  from  the  firm  of  J.  and  H. 
Hardie,  on  and  up  to  the  16th  of  July,  1888,  was  11,540L  14«.  8^., 
inclusive  of  the  sum  of  10,000{.,  for  which  the  Bank  gave  credit,  as 
stated  in  the  last-mentioned  letter.  On  the  16th  day  of  July,  1888, 
the  plaintiffs  tendered  to  James  Lister  the  sum  of  11,540Z.  148. 8^/., 
and  at  the  same  time  called  upon  and  required  him,  as  such 
manager  as  aforesaid,  to  transfer  and  deliver  up  to  the  plaintiffs,  as 
such  assignees  as  aforesaid,  all  the  shares  and  other  securities  held 
by  the  Bank,  in  respect  or  on  account  of  the  debt.     *     »     * 

[  87  ]  The  defendant,  James  Lister,  refused  to  receive  the  money  so 

tendered,  or  to  transfer  or  deliver  up  the  shares  and  securities.  *  *  * 

[  88  ]  The  whole  sum  demanded   by  the  Bank,  in  respect  of   their 

debt  from  the  firm,  up  to  the  8rd  day  of  October,  1888,  was 
1,7062.  88,  Id,  And  on  that  day  the  plaintiffs  paid  to  the  defen- 
dant, James  Lister,  as  such  manager,  such  sum  of  1,706/.  8s.  Id. 
[under  protest]. 

The  bill  was  filed  on  the  81st  day  of  December,  1888,  and  prayed 
a  declaration  that  the  cancellation  of  the  said  1,000  shares  was 

[  *89  ]  fraudulent  and  void,  and  that  the  plaintiffs  ''^might  be  declared  to 
be  entitled  to  the  shares.  The  bill  also  prayed  an  account  of  the 
dividends  [and  other  consequential  relief]. 

[  90  ]  Both   parties  entered  into  evidence.     The  plaintiffs  examined 

[  *9i  ]  several  stock-brokers,  to  prove  the  market-price  of  *the  shares. 
The  effect  of  the  evidence  was,  that  the  market  price  per  share  on 
the  6th  May  and  1st  June,  1887,  was  IIZ.  lOir. ;  on  the  20th  June, 
1887,  IIZ. ;  on  the  16th  July,  1888,  18/.  12«.  6d. ;  and,  on  the  8rd 
October,  1888,  18/.  5«. 

The  witnesses  examined  on  the  part  of  the  defendant  were  the 
sub-manager  and  clerks  in  the  office  of  the  Bank,  to  prove  the 
several  books  and  accounts,  and  share- brokers,  whose  testimony  as 
to  the  value  of  the  shares  on  the  particular  days  varied  in  some 
respects  from  the  evidence  of  the  share-brokers  examined  on  the 
part  of  the  plaintiffs,  the  witnesses  for  the  defendant  estimating  the 
value  of  the  shares  at  a  few  shillings  per  share  less  than  the 
witnesses  for  the  plaintiffs.  All  the  witnesses,  however,  bore  testi- 
mony to  the  fact,  that  if  the  whole  1,000  shares  had  been  at  once 
thrown  into  the  market,  the  price  of  shares  would  have  been  much 
depreciated. 


VOL.  Lvn.]       1841.     CH.     1  T.  &  C.  C.  C.  91—94.  251 

Mr,  Simpkinsofiy  and  Mr.  Bacon,  for  the  plaintiffs :  stubbs 

The  directors  were  merely  mortgagees  of  the  shares,  and  held  lister. 
them  as  such,  and  they  were  bound  to  deal  with  them  as  a  trustee 
would  be  required  to  deal  with  trust  property,  that  is,  to  get  the 
best  price  which  could  be  obtained.  The  defendant  contends  that 
no  notice  of  the  cancellation  was  necessary.  The  first  notice,  how- 
ever, shows*  that  the  directors  considered  it  incumbent  on  them  to 
give  notice  of  what  they  intended  to  do,  and  it  is  not  pretended  that 
they  did  not  know  of  the  title  of  the  assignees.  They  nevertheless 
do  not  give  any  notice  to  the  assignees,  but  to  the  representatives  of 
J.  and  H.  Hardie,  taking  the  chance  of  the  notice  being  delivered  by 
the  post-office  to  the  proper  parties.  The  notice  calls  on  the  repre- 
sentatives of  James  and  Herbert  Hardie  to  redeem  the  1,000  shares. 
The  plaintiffs  are  entitled  to  consider  this  notice  as  a  new  contract 
with  the  assignees.  It  was  impossible  for  the  assignees  to  comply 
with  the  notice,  until  they  knew  something  of  the  account ;  and  the 
directors  *refu8ed  to  give  any  account,  referring  the  assignees  to  the  [  ^92  ] 
pass-book.  The  notice  is  also  defective :  ''  on  that  day,"  if  it  means 
anything,  means  the  18th  of  June  in  any  year.  The  evidence 
shows  that  credit  was  not  given  for  the  full  value  of  the  shares. 
The  Company  have  taken  on  themselves  to  declare  the  shares 
forfeited ;  if  there  has  been  any  increase  in  the  value,  they  have  had 
the  benefit,  and  the  bankrupt's  estate  has  lost  it.  The  plaintiffs  are 
certainly  unable  to  give  any  satisfactory  explanation  respecting  the 
interval  of  time  between  June,  1837,  and  July,  1838,  but  there  is 
nothing  material  put  in  issue  on  the  subject. 

Mr.  Stvanston,  and  Mr.  Bolt,  for  the  defendants  : 

The  inability  of  the  plaintiffs  to  account  for  the  period  between 
June,  1887,  and  July,  1888,  is  a  sufficient  answer  to  the  case.  It 
is  proved  that  there  was  a  remarkable  increase  in  the  value  of  the 
shares  during  that  period.  The  policy  of  the  plaintiffs  was,  to  lay 
by  during  that  period,  and  watch  the  progress  of  the  market.  *  * 
It  is  unfair  for  the  party  to  withdraw  whilst  there  is  a  prospect  of  [  93  ] 
risk,  and  to  come  in  when  a  profit  arises,  and  time  is  necessarily  of 
the  essence  of  a  contract  in  a  case  of  this  description :  Doloret  v. 
Both8chiJd(i).    *     ♦     * 

The  Yice-Chancbli^r  (without  hearing  the  reply) :  [  94  ] 

The  two  Hardies  held  each  500  shares  in  the  Liverpool  Union 

(1)  24  IL  B.  253  (1  Sim.  &  St.  590). 
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Stdbbs      Banking  Company,  which  appear  to  have  been  purchased  with 

•I  _ 

Lister.  partnership  monies.  The  bill  is  filed  by  the  assignees  of  Herbert 
Hardie,  who  has  become  a  bankrupt,  and  the  administratrix  of 
James  Hardie,  who  had  previously  died.  A  clear  title  to  relief 
appears  to  be  made  out  by  the  bill. 

.  The  case  stated  on  the  part  of  the  defendant  is,  that  the  Hardies 
being  indebted  to  the  Liverpool  Union  Banking  Company,  the 
directors  exercised  the  right  of  cancelling  the  shares  given  to  them 
by  the  58th  clause,  and  that  they  did  so  duly  and  effectually  ;  and 
that  the  interests  of  the  Hardies  in  the  shares  were  thereupon 
determined  and  extinguished.  At  one  period  of  the  discussion,  I 
felt  some  doubt  whether,  having  regard  to  the  nature  of  the 
property,  the  plaintiffs  came  in  time.  In  Dolor et  v.  Rothschild  (i), 
time  was  held  to  be  of  the  essence  of  the  contract,  where  the 
subject  of  the  contract  was  of  such  a  nature  as  to  be  liable  to 
variation  in  its  value.  The  principle  laid  down  in  that  case  is 
a  sound  one.  If  the  complaint  be  in  due  time,  then  the  rule  to 
be  applied,  in  such  a  case,  will  be  the  rule  adopted  in  ordinary 
circumstances.  The  alleged  wrong  was  done  in  June,  1887,  and 
the  bill  was  not  filed  till  December,  1888.  A  case  might,  perhaps, 
have  been  stated  by  the  answer  and  have  been  proved,  in  which 
this  delay,  with  other  circumstances,  might  have  been  fatal  to  the 
relief  sought  by  the  bill.  Delay  is  not,  however,  alone  sufScient ; 
it  must  be  coupled  with  other  circumstances.  It  must  also  be 
brought  forward  in  such  a  way  that  the  plaintiff  may  have  an 
opportunity  of  rebutting  it,  and  of  entering  into  evidence  to  explain 
or  to  avoid  the  effect  of  it.  In  my  view  of  the  case,  it  is  clear  that 
the  defendant  has  not  rested  the  defence  on  the  delay  of  the 
plaintiff.     The  answer,  in  what  it  puts  in  issue  on  the  subject, 

I  *95  ]  ^admits,  that  from  January,  1888,  to  July,  1838,  the  plaintiffs 
claimed  a  title  to  the  shares.  What  was  the  value  of  the  shares 
between  the  24th  June,  1887,  and  the  16th  July,  1888,  does  not 
appear  from  any  evidence.  In  my  view  of  the  case,  it  was  material 
to  state  and  to  prove  this.  For  the  first  half  of  the  year  1888  it  is 
admitted  that  the  demand  was  kept  up,  and  then  a  tender  of  the 
amount  is  made  under  a  protest.  Though  time  is  important,  and 
most  important  when  attended  with  other  circumstances,  it  is 
nothing  of  itself,  and  I  am  not  able  to  find  any  such  circumstances 
stated  or  proved  on  this  record  as  will,  on  that  ground,  deprive 
the  plaintiffs  of  their  right  to  relief.     I  am  not  satisfied  with  the 

(1)  24  R.  R.  253  (1  Sim.  &  St.  590). 
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maimer  in  which  the  claim  is  brought  forward  by  the  plaintiffs ;  Stubbs 
but  I  am  not  so  dissatisfied  with  it  as  to  be  able  to  refuse  the  relief  listeb. 
Bonght  by  the  plaintiffs.  The  next  question  is,  whether  the  lien 
could  be  made  effectual  by  the  forfeiture.  I  am  of  opinion  that 
the  debt  to  the  Company  is  sufficiently  proved.  At  the  death  of 
James  Hardie,  a  debt  was  due,  and  continued  to  be  due  down  to 
the  time  of  the  bankruptcy  of  Herbert  Hardie.  Taking  the  debt 
to  be  proved,  the  directors  had  a  right  to  exercise  the  power  given 
to  them  by  the  58th  clause.  That  clause  is  most  singularly 
worded;  there  would  not  appear  to  be  any  thing  which  it  was 
incumbent  on  the  debtor  to  do ;  it  merely  declares,  that  there  shall 
be  a  lien  on  the  shares  of  the  debtor  for  the  amount  of  the  debt, 
and  that  the  directors  shall  be  at  liberty  to  cancel  the  shares  in 
liquidation  and  satisfaction  of  the  debt.  It  might  reasonably  have 
been  expected,  that  there  should  have  been  some  requisition,  so  as 
to  create  a  default ;  but  not  so,  the  lien  is  to  take  effect  on  merely 
stating  the  debt,  without  stating  any  default.  No  request  for 
payment  is  required,  and,  therefore,  there  can  be  no  default.  Now, 
I  admit,  that  if  the  case  of  default  had  been  provided  for,  it  might 
be  proper  and  reasonable  to  stipulate  for  the  forfeiture,  in  case  of 
^default ;  but  to  say  that  there  shall  be  a  forfeiture,  because  there  [  *^^  ] 
is  a  debt  without  any  default  in  the  payment  of  it,  seems  to  be 
most  extravagant.  Another  possible  view  in  which  it  might  be 
taken  is,  that  the  forfeiture  was  to  be  an  extinguishment  of  the 
debt;  but  then  there  is  no  amount  of  debt  stated  at  which  the 
forfeiture  shall  take  place,  and  therefore  shares  worth  5000Z.  might 
be  forfeited  for  a  debt  of  51.  To  render  this  construction  available, 
it  must  be  put  on  some  certain  principle,  such  as  the  amount  of  the 
debt.  It  was  argued  for  the  defendant,  that  the  shares  might 
be  taken  at  par;  but  if  they  are  to  be  treated  as  security,  they 
cannot  be  taken  otherwise  than  at  their  true  value.  I  must 
consider,  therefore,  that  the  shares,  if  taken,  were  to  be  taken  at 
their  real  value,  and  applied  in  reduction  of  the  debt.  The  clause 
is  easily  understood  in  this  way ;  viz.  that  the  directors  should  not 
be  obliged  to  raise  by  a  sale  of  the  shares,  which  might  be 
injurious  to  the  Company,  the  amount  of  the  debt,  but  might  take  the 
shares  in  reduction  of  the  debt.  They  had,  therefore,  an  option,  but 
an  option  to  be  exercised  most  scrupulously,  as  it  in  effect  rendered 
them  both  vendors  and  purchasers,  and  gave  them  the  power  of  taking 
the  property  of  their  debtor  in  satisfaction  of  their  debt.  It  was 
an  option  which  required  the  exercise  of  great  caution  and  delicacy. 
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Stubbs  I  will  not  say  that  the  Company  were  not  justified  in  resorting 

LisTEB.  to  this  mode  of  cancellation  of  the  debt ;  bat  doing  so  they  were 
bound  to  give  the  full  value  of  the  shares.  The  question  is,  have 
they  done  so?  It  has  been  said,  that  if  the  shares  had  been 
thrown  into  the  market,  the  price  of  shares  would  have  been 
greatly  depreciated,  and  the  1,000  shares  would  have  produced 
much  less  than  10,000Z.  Such  probably  would  have  been  the 
case,  but  the  Company  had  no  right  to  speculate  on  this.  In 
my  opinion,  the  full  market  value  should  have  been  credited  in 
respect  of  these  shares,  and  it  is  admitted,  that  the  full  market 
value  has  not  been  credited.  It  has  been  said,  that  the  di£ference 
[  *97  ]  *is  only  2«.  6d.  per  share ;  that,  however,  would  amount  to  125/.  : 
and  on  the  evidence,  it  might,  I  think,  be  taken  at  something  more, 
but  taking  it  at  2«.  6d.  per  share  only,  and  that  10,000/.  only 
was  credited,  too  little  appears  to  have  been  credited.  Another 
doubt,  which  in  the  course  of  the  case  I  have  entertained  is, 
whether  the  cancellation  might  not  in  substance  take  place,  though 
credit  might  not  be  given  for  the  proper  amount.  On  reflection, 
however,  I  am  satisfied  that  there  is  no  foundation  for  this  doubt, 
and  that  the  sale  must  be  set  aside  altogether.  The  cancellation, 
to  be  effectual,  must  be  attended  with  all  requisite  conditions;  taken 
as  a  sale,  if  the  sale  was  at  an  improper  price,  the  whole  trans- 
action must  be  set  aside.  Other  views  may,  possibly,  be  taken — 
the  settlement  does  not  require  notice: — to  exercise  this  power 
without  notice  would,  however,  have  been  harsh  in  the  extreme. 
The  usual  course  appears  to  have  been  to  give  Jiotice,  and  notice 
was  given  in  this  case.  It  has  been  said,  that  though  notice 
was  not  requisite,  yet,  if  given,  it  must  be  considered  a  proper 
notice,  and  to  create  a  new  contract.  I  cannot  adopt  that  argu- 
ment. The  case  of  forfeiture  is  matter  of  strict  right;  and 
if  I  were  bound  to  decide  the  case  on  that  point,  I  should  hold 
they  were  bound  to  redeem,  according  to  that  notice.  They  did 
not  do  so;  but,  on  another  day,  when  the  prices  were  different. 
They  were  bound  to  proceed  modo  et  forma.  The  notice  does  not 
state  the  amount  of  the  debt,  or  the  sums  required  for  the 
redemption.     I  give  no  opinion  on  this  point. 

I  am  of  opinion  that  the  sale  must  be  set  aside,  and  the  parties 
restored  to  their  former  position,  as  if  the  cancelling  had  not  taken 
place.     The  accounts  must  be  taken. 

As  to  costs,  I  am  not  entirely  satisfied  as  to  the  mode  in  which 
the  lapse  of  time  is    accounted   for  by  the   plaintiffs,   but  the 


VOL.  Lvn.l  1841.    CH.     1  T.  &  C.  C.  C.  97.  255 

objection  is  not  so  raised  on  this  record  as  to  enable  me  to  refuse  the  Stubbs 

relief  sought  by  the  bill.     My  present  impression  is,  not  to  give  lister. 
costs  on  either  side. 


PRENDERGAST    v.  TURTON(l).  i84i. 

Nor  24 

(1  Y.  &  C.  C.  C.  98—112 ;  S.  C.  11  L.  J.  Ch.  22 ;  affd.  13  L.  J.  Cli.  268  ;  S.  C.  _  * 

8  Jur.  205.)  Knight 

Shareholders  in  mining  companies  lying  by  and  declining  to  advance 
money  for  the  necessar}*^  works  of  the  mine,  whilst  other  proprietors      ^^  Appeal, 
continue  to  make  advances :  Held,  to^  be  liable  to  have  their  shares  for-  1842. 

feited,  notwithstanding  the  calls  for  such  advances  were  not  authorized     '^^'^^'  ^^t^^' 
by  the  deed  of  partnership.  1843. 

Nov,  18. 

Bt  an   indenture  dated   the  8th   February,   1825,    and  made        

between  Richard  Penrose  of  the  first  part;  Sir  Thomas  Turton,  lyndhurst, 
Bart.,  Robert  Clarke  and  Charles  Carpenter  of  the  second  part ;  ^^* 
and  the  said  Sir  Thomas  Turton,  Robert  Clarke,  and  Charles 
Carpenter,  and  the  several  other  persons  whose  names  were  there- 
unto subscribed  and  seals  affixed  of  the  third  part,  (being  the  deed 
of  settlement  of  the  ''  United  Hills  Mine  Company ") :  it  was 
covenanted  and  agreed,  that  the  capital  of  the  Company  should 
consist  of  the  sum  to  be  raised  by  the  sale  of  200  shares  of  SOL 
eachy  and  of  such  further  sum  or  sums  as  might  be  raised  by  the 
sale  of  new  shares,  under  the  power  for  that  purpose  therein  con- 
tained, such  new  shares  not  to  exceed  the  whole  number  of  shares, 
including  the  number  of  800  ;  that  there  should  be  three  directors 
of  the  Company,  each  of  whom  should  hold  twenty  shares,  and 
that  Sir  Thomas  Turton,  Robert  Clarke,  and  Charles  Carpenter 
should  be  the  directors  and  trustees  of  the  Company ;  that  the 
directors  should  continue  to  hold  office  from  the  day  of  the  date 
of  the  said  indenture  for  the  space  of  seven  years  then  next 
ensuing,  and  until  the  first  Friday  which  should  be  in  the  month 
of  June,  1882,  and  *then  should  go  out  of  office,  but  might  never-  [  *99  ] 
theless  be  re-elected  by  the  proprietors  or  directors  for  the  then 
seven  years  next  ensuing,  or  for  any  shorter  term.  That  the 
directors  should  have  power  to  renew  leases,  &c.  That  the 
directors  for  the  time  being  should  give  one  month^s  notice  in 
each  year  of  a  general  court  of  proprietors,  to  be  holden  at  the 
office  of  the  Company  on  the  first  Friday  in  June  in  each  year,  by 
letter  sent  to  each  proprietor.  That  at  such  general  court  a  report 
should  be  made  to  the  proprietors  by  the  directors  of  the  state  of 

(1)  Pitfmer  v.  Moore  [1900]  A.  C.  293.  69  L.  J.  P.  C.  64. 
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the  mine,  and  an  account  given  of  the  receipts  and  expenditure. 
That  as  to  all  questions  relating  to  any  business  or  matter  to  be 
transacted  at  the  general  meeting,  or  any  special  general  meeting, 
a  majority  of  the  votes  of   all  qualified  proprietors  present  not 
declining  to  vote  should  be  sufficient  to  decide  the  same,  except  for 
altering  or  rescinding  the  laws  or  regulations  of  the  Company  or 
dissolving  the  same,  as  thereinafter  mentioned.     That  every  pro- 
prietor should,  on  paying  into  the  banking-house  of  the  Company 
his  first  instalment,  subscribe  his  name  and  place  of  abode  in  a 
book  of  the  Company,  &c.,  and  such  signature  should  entitle  the 
shareholder  to  be   considered    from   thenceforth   as  one  of    the 
proprietors  of,  and  adventurers  in,  the  said  Company,  and  to  the 
receipt  of  all  the  benefit  and  advantage  thereof,  in  proportion  to 
the  shares  holden  by  him  or  her,  so  long  as  he  or  she  should 
comply  with  the  conditions  thereto  annexed,  and  should  pay  the 
several  instalments  on  the  said  shares  of  502.  each,  as  the  same 
should  be  called  for  by  the  said  directors  for  the  time  being. 
That  the  directors  of  the  said  Company  should  have  power  to  call 
for  instalments  on  the  said  shares  at  such  times  and  in  such  pro- 
portions as  should  be  necessary,  and,  if  necessary,  should  have 
power  to  call  for  the  whole  instalments ;  and  in  case  the  same 
should,  in  the  judgment  of  the  directors  for  the  time  being,  be 
insufficient  for  carrying  on  the  business  of  the  said  mine  without 
further  aid,  *then  and  in  such  case  the  directors  should  call  a 
meeting  of  the  proprietors,  and  lay  before  them  a  full  and  par- 
ticular account  of  the  state  of  the  concerns  of  the  said  Company, 
and  submit  to  their  decision  the  propriety  of  increasing  the  number 
of  shares,  or  of  taking  such  other  steps  as  might  appear  advisable. 
That  in  case  any  instalment  or  instalments  so  called  for  by  the 
directors  as  aforesaid  should  be  unpaid  for  the  space  of  fourteen 
days  after  the  day  fixed  for  the  payment  thereof,  the  share  or 
shares  on  which  such  payment  was  called  for  and  unpaid,  and  all 
the  instalments  which  should  have  been  previously  paid  thereupon, 
should  be  absolutely  forfeited  for  the  benefit  of  the  Company ;  and 
the  original  holder  thereof  should  cease  from  such  period  to  have 
any  interest,  or  advantage,  or  concern  whatsoever  in   the  said 
Company  or  mine,  in  respect  of  the  share  or  shares  so  forfeited. 
That  if  at  any  time  or  times  thereafter  it  should  become  necessary 
to  increase  the  said  shares  of  the  said  mine  or  Company  by  the 
addition  of  the  number  of  100  more  shares  of  50Z.  each,  as  before 
provided,  the  increased  number  of  such  shares  should  be  allotted 
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and  divided  to  and  in  equal  proportions  amongst  the  then  pro- 
prietors according  and  in  proportion  to  their  respective  shares ;  and 
in  case  any  such  proprietors  should  decline  to  increase  his  or  their 
shares  by  such  proportionate  addition  thereto,  the  shares  declined 
to  be  taken  by  such  proprietor  or  proprietors  should  be  divided 
equally  amongst  such  remaining  proprietors,  &c.     That  the  pro- 
prietors, who  were  in  future  to  be  eligible  to  fill  the  offices  of 
directors,  should  be  elected  as  follows,  (that  is  to  say), — every 
vacancy  occasioned  in  the  office  of  director  by  removal,  death,  or 
resignation,  or  by  any  other  means  except  that  of  going  out  at  the 
expiration  of  the  period  for  which  they  were  elected,  should  be 
filled  up  with  all  convenient  speed  by  the  election  of  a  new  director 
at  the  annual  general  meeting,  or  at  any  special  general  meeting  to 
be  specifically  called  for  that  purpose.    That  *the  control  and 
management  of  the  funds  of  the  Company  should  be  vested  in  the 
directors  for  the  time  being,  and  they  were  thereby  authorized  and 
empowered  at  the  general  annual  meeting  of  the  proprietors  to 
declare  such  dividend  as  in  their  judgment  should  be  proper  to  be 
made  amongst  the  proprietors,  according  to  their  respective  shares. 
The  deed  contained  no  provision  relating  to  the  dissolution  of 
the  partnership,  notwithstanding  the  allusion  to  such  provision 
before  mentioned. 

The  deed  was  executed  by  the  directors  and  the  other  proprietors 
or  shareholders  in  the  undertaking,  and,  amongst  others,  by  a 
Mr.  Serjeant,  who  was  then  the  secretary,  and  who  held  twenty- 
five  shares.  Of  these  shares  he  sold  four  to  Miss  Mary  Kent,  and 
two  to  her  sister,  Miss  Isabella  Kent ;  and  though  the  shares 
remained  for  some  time  in  the  name  of  Serjeant,  the  Miss  Eents 
were  treated  by  the  Company  as  the  real  owners  of  those  shares. 
Upon  the  occasion  of  Serjeant  ceasing  to  be  secretary,  their  names 
were  entered  in  the  books  of  the  Company. 

The  Miss  Eents  regularly  paid  the  amount  of  calls  which  were 
made  upon  them  in  respect  of  their  shares,  to  the  full  extent  of  502. 
per  share.  Before  paying  the  last  instalment,  Mary  Kent  wrote  a 
letter,  dated  in  September,  1826,  to  Mr.  Hebden,  the  then  secretary 
of  the  Company,  in  which,  after  proposing  to  pay  the  tenth  instal- 
ment, due  on  the  shares  of  herself  and  sister,  she  requested  to  know 
whether  that  was  likely  to  be  the  last  call ;  adding  that  she  was 
anxions  to  settle  for  all  that  was  due  without  loss  of  time,  as  she 
was  on  the  eve  of  leaving  home.  To  this  answer  Mr.  Hebden 
replied  in  a  letter  dated  the  27th  of  September,  in  which  he  stated 
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that  he  had  some  time  previously  mentioned  to  Mr.  Wilson,  (a 
gentleman  who  had  been  in  the  habit  of  paying  the  calls  for  the 
Miss  Rents),  that  at  a  meeting  of  the  shareholders  it  had  been 
resolved  to  meet  the  expenses  of  the  mine  by  additional  *calls 
rather  than  by  an  increase  in  the  number  of  shares,  and  that  a  call 
of  51.  a  share  had  been  made,  which  had  been  paid  on  the  10th 
inst.  In  reply  to  this  letter  Mary  Kent  wrote  a  letter  to  Hebden, 
in  which  she  said  that  she  should  make  some  arrangement  for  the 
payment  of  the  additional  5Z.  a  share ;  adding,  however,  that  she 
was  not  prepared  for  this  last  demand,  as  she  had  been  led  to 
suppose  by  the  former  secretary  that  no  more  than  half  the 
original  sum  of  501.  would  be  required. 

The  resolution  to  which  Mr.  Hebden  alluded  to  in  his  letter  to 
Miss  Kent,  was  passed  at  a  meeting  which  took  place  on  the  27th 
July,  1826,  and  was  in  these  terms : 

''  Besolved,  that  the  mines  be  prosecuted  with  as  much  attention 
to  the  diminution  of  expense  as  possible ;  and  that  calls  on  each 
shareholder  be  in  proportion  to  the  number  of  shares  held  by  each, 
and  at  intervals  as  great  as  the  nature  of  the  work  contemplated 
will  admit." 

In  November,  1826,  Mary  Kent  married  Captain  Stephen 
Prendergast.  Soon  after  the  marriage,  Mrs.  Prendergast  received 
a  letter  from  Mr.  Hebden,  in  which,  on  the  part  of  the  Company, 
he  demanded  payment  of  the  additional  instalment  of  5/.  per  share, 
mentioned  in  his  former  letter,  and  also  a  further  additional  instal- 
ment to  the  same  amount.  These  additional  payments  Captain 
Prendergast  and  Miss  Kent  refused  to  make ;  and  they  questioned 
the  right  of  the  Company  to  enforce  them. 

A  long  correspondence  then  ensued  between  Captain  Prendergast 
and  Mr.  Hebden,  in  the  course  of  which  the  former  repeatedly 
offered  to  sell  his  shares  to  the  Company  at  a  reduced  rate ;  and  by 
a  letter  of  the  22nd  February,  1827,  he  made  a  specific  offer  of  the 
shares  to  the  Company  at  25L  per  cent.  These  offers  were  refused 
on  the  ground  that  the  additional  calls  had  not  been  paid  up.  An 
objection  was  also  raised,  that  the  shares  in  question  were  not  legal 
interests,  but  held  in  trust  only.  Captain  ^Prendergast  and  Miss 
Kent  then  attempted  to  sell  their  shares  to  third  persons ;  and  with 
this  view,  tendered  to  the  Company,  for  their  approval,  a  draft 
assignment  of  the  legal  interest.  The  Company,  however,  declined 
to  do  moio  upon  this  subject,  than  to  consent  to  a  case  being  laid 
before  counsel, 
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During  these  proceedings,  fresh  calls  were  continaally  made  for 
instalments ;  and  on  the  6th  of  June,  1828,  a  meeting  of  proprietors 
was  held,  at  which  Captain  Prendergast  and  Miss  Kent  were 
reported  by  the  secretary  to  be  considerably  in  arrear  in  the 
payment  of  their  instalments,  and  it  was  ordered,  that  they  should 
be  written  to,  and  apprized,  that  unless  the  arrears  of  their  shares 
were  paid  up  within  a  fortnight,  the  shares  would  be  forfeited.  On 
the  81st  July,  1828,  no  letter  having  been  received  in  answer 
to  the  notices  sent  in  pursuance  of  the  foregoing  resolution,  the 
shares  of  Captain  Prendergast  and  Miss  Kent  were  declared 
forfeited. 

The  bill  was  filed  on  the  5th  September,  1888,  by  Captain  and 
Mrs.  Prendergast,  against  the  then  directors.  Sir  T.  Turton,  Duncan 
Campbell  and  Clarke,  and  against  Serjeant  and  Miss  Kent,  the 
latter  of   whom  had  assigned  her  interest  to  the  plaintiff.    It 
alleged,  that,  in  1828,  the  working  of  the  mine  was  entirely 
suspended  ;  that,  for  some  years  afterwards,  little  or  no  profit  was 
derived  from  it ;  that,  during  the  whole  of  that  time,  the  plaintiffs 
were  absent  from  this  country,  and  in  consequence  of  the  state  of 
the  concern  took  no  further  proceedings  in  respect  of  their  shares, 
but  that  the  plaintiffs  returned  to  England  at  the  latter  end  of 
1837,  when  they  applied  to  have  their  shares  restored  to  them. 
The  bill  prayed,  that  the  declaration  of  forfeiture  of  the  plaintiffs' 
shares  might  be  declared  void,  and  that  the  plaintiffs  might  be  let 
in  to  participate  in  the  profits  of  the  mine,  upon  payment  of  their 
share  of  all  expenses  incurred  in  the  working  of  it ;   and  with 
reference  to  certain  alterations  which  had  taken  place  in  *the 
constitution  of  the  Company,  and  certain  alleged  misconduct  on 
the  part  of  the  directors,  it  prayed  that  the  resolutions,  by  which  it 
had  been  attempted  to  subdivide  the  shares,  might  be  declared  void 
against  the  plaintiffs,  and  that  the  business  of  the  Company  might 
be  decreed  to  be  carried  on  pursuant  to  the  provisions  of  the  inden- 
ture of  settlement,  and  that  the  directors  might  be  decreed  to 
account  for  all  sums  of  money  improperly  appropriated  by  them 
oat  of  the  funds  of  the  Company. 

The  defendants,  Turton,  Campbell,  and  Clarke,  by  their  answer, 
denied  that  the  working  of  the  mine  had,  at  any  time  since  August, 
1828,  been  entirely,  or  almost  entirely,  suspended  ;  but  on  the  con- 
trary alleged,  that  it  had  been  ever  since  in  full  work,  though  the 
working  of  it  was  attended  with  considerable  loss,  till  about  the 
year  1885»  when  it  began  to  yield  a  profit ;  and  they  verily  believed, 
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that  the  circumstance  of  the  mine  now  yielding  a  considerable 
profit  had  induced  the  plaintiffs  to  take  the  present  proceedings. 
They  admitted,  in  answer  to  a  charge  in  the  bill  as  to  that  par- 
ticular, that,  at  a  meeting  of  shareholders  held  on  the  7th  of 
March,  which  was  attended  by  the  defendants,  and  of  which,  of 
course,  no  notice  was  given  to  the  plaintiffs,  it  was  resolved  that 
certain  clauses  in  the  deed  of  settlement  should  be  annulled,  and 
that  the  capital  of  the  Company  should  thenceforth  consist  of 
4,000  scrip  shares  of  5L  each,  making  a  capital  of  20,000/.,  and 
that  twenty  new  scrip  shares  should  be  allotted  for  each  old  share, 
and  that  the  shares  of  the  plaintiff  and  Miss  Kent  should  be  sold 
for  the  use  of  the  Company. 

With  respect  to  the  charges  of  misconduct  in  the  directors,  the 
following  facts  were  admitted  by  the  answer :  that  Carpenter,  one 
of  the  original  directors,  died  in  1881 ;  that  the  time  for  Turton 
and  Clarke  continuing  in  office  would,  according  to  the  deed  of 
settlement,  expire  in  1882 ;  that  Turton  and  Clarke,  nevertheless, 
continued  the  only  directors  till  October,  1884,  when  Clarke  became 
a  bankrupt ;  *and  that  Turton  afterwards  was  sole  director  till 
1835,  when  Campbell  joined  him  in  the  direction.  Turton,  how- 
ever, in  justification  of  himself,  stated  that  in  June,  1882,  there 
were  no  other  shareholders  qualified,  who  would  accept  the  office, 
and  that  in  June,  1885,  he  was  re-elected.  As  to  Campbell,  it  was 
admitted,  that  he,  at  the  suggestion  and  with  the  assistance  of 
Turton,  qualified  himself  for  the  direction  by  purchasing,  at  the 
low  price  of  50Z.,  twenty  shares  of  one  Harding,  who  had  been 
formerly  a  director  of  the  Company,  but  who  had,  in  1830, 
absconded  from  this  country,  while  indebted  to  the  Company  in 
8002. ;  and  that  several  sums  were  due  on  these  shares  for  calls 
in  1829  and  1880,  which  had  never  been  paid  up.  It  was  also 
admitted,  that  Turton  had  charged  the  Company  with  his  salary 
of  lOOZ.  a  year  from  1826  to  1886,  during  a  great  part  of  which 
period  the  mine  had  been  unproductive. 

It  appeared  from  the  admissions,  that  the  meetings,  in  which  the 
proceedings  relative  to  the  forfeiture  of  the  plaintiffs'  shares  were 
discussed,  had  been  in  several  respects  informally  held. 

There  was  no  satisfactory  evidence  as  to  the  exact  residence  of 
the  plaintiffs  during  the  time  of  their  alleged  absence  from  England. 
It  was  admitted  by  the  defendants,  that  in  1827  and  1828  they 
were  in  Jersey. 

Three  grounds  of  defence  were  set  up  by  the  answer :  first,  want 
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of  parties ;   secondly,  multifarioasness ;    thirdly,  the    Statute  of 
Limitations,  and  length  of  time  independent  of  the  statute. 

[The  judgment  of  the  Yige-Changellor  proceeded  exclusively 
upon  the  point  of  acquiescence  by  lapse  of  time,  and  this  report  of 
the  argument  before  him  is  accordingly  confined  to  that  point.] 

Mr,  Simpkinson  and  Mr.  Tlioriias  Turner,  for  the  plaintiffs, 
said,  that  the  *  *  length  of  time  might  and  ought  to  have 
considerable  weight  to  induce  the  Court  to  do  justice  to  the 
defendants;  but  it  would  not  altogether  bar  the  plaintiffs,  they 
being  recti  in  curia,  and  the  statute  not  applying.     *     * 

(The  Vicb-Chanobllor  referred  to  Norway  v.  Rowe(i),  and 
Senhouse  v.  Christian  (2).) 

*    *    This  is  not  a  case  in  which  the  plaintiff  has  his  election 

between  law  and  equity,  or  in  which,  there  being  a  remedy  at  law, 

a  court  of  equity  gives  extraordinary  relief.     In  cases  of  that  sort, 

no  doubt  the  utmost  promptitude  is  required  of  a  plaintiff.     In 

this  case  the  remedy  is  entirely  in  equity,  and  the  relief  to  be 

administered  depends  on  the  consideration  of  fraud.     *    *     There 

was  no  voluntary  abandonment — no  abandonment  of  their  interests 

at  all :  and  that  distinguishes  this  case  from  Senhouse  v.  Christian. 

In  that  case,  which  is  reported  in  a  short  note,  and  Norway  v. 

Rowe,  the  parties  working  the  mine  had  reason  to  believe  from 

the  other  parties,  that  they  had  abandoned  their  interest.     Here, 

all  the  plaintiffs  did  was  to  refuse  to  go  on  in  the  way  proposed  by 

the  majority,  and  which  was  contrary  to  the  settlement;    for  it 

cannot  be  contended  that  such  a  vague  expression  as  '*  taking  such 

other  steps  as  shall  appear  advisable,"  gave  them  power  to  remodel 

the  Company.     Supposing,  even,  they  could  have  proved  a  case  of 

acquiescence  against  the  plaintiffs,  they  have  not  made  that  case 

by  their  answer.     They  rely  on  the  statute,  and  also  on  length  of 

time — which  *only   means   the   statute,  and  length    of    time  by 

analogy  to  the  statute.     Then  they  allege  that  if  the  concern  had 

not  turned  out  profitable,  the  plaintiffs  would  not  have  applied  to 

the  Court     But  to  make  a  case  of  acquiescence  they  ought  to 

have  alleged  that  the  plaintiffs  had  given  them  reason  to  suppose, 

that  in  no  case  should  they  apply  to  the  Court. 

Mr.  Swanston,  and  Mr.  Lovat,  for  the  defendants,  were  stopped 
by  the  Court. 

(1)  12  E.  E.  157  (19  Ves.  144).  (2)  12  E.  R.  160  (19  Ves.  157). 
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The  Vicb-Chancellob  : 

As  to  the  objection  for  want  of  parties,  after  carefully  attending 
to  the  argument  of  Mr,  Swanstofi,  I  considered  that  the  best  course 
was  to  reserve  that  question  till  the  case  had  been  fully  heard  on 
the  part  of  the  plaintiffs,  or  on  the  part  of  the  plaintiffs  and  defen- 
dants. The  case  has  now  been  fully  heard  on  the  part  of  the 
plaintiffs,  and,  as  I  think,  a  case  has  not  been  made  upon  which 
this  Court,  according  to  the  principles  on  which  it  acts,  would  be 
justified  in  giving  the  plaintiffs  relief,  I  think  it  would  be  useless 
now  to  enter  into  the  question  of  parties.  To  decide  in  favour  of 
plaintiffs  who  fail  on  the  merits,  would  be  unnecessary  ;  to  decide 
in  favour  of  the  defendants  would  be  to  drive  the  plaintiffs  to 
amend  their  bill,  in  a  case  where  there  was  no  prospect  of  relief. 

I  beg  it,  therefore,  to  be  understood,  that  I  give  no  opinion 
whatever  on  the  question  of  parties. 

Another  point  there  is,  which  it  is  not  necessary  to  decide,  and 
which  I  wish  not  in  any  manner  to  be  considered  as  deciding — I 
mean  the  question  whether  the  course,  which  the  directors  thought 
proper  to  take  as  to  the  forfeiture  of  the  shares,  was  such  as  ought 
to  have  been  pursued,  and  whether  their  proceedings  could  not 
have  been  set  aside,  if  steps  had  been  taken  in  time  for  that 
purpose.  My  judgment  is  entirely  consistent  with  the  supposition 
that  all  they  did  was  unauthorized,  and  capable  of  *being  impeached 
successfully,  if  the  plaintiffs  had  come  in  due  time. 

The  point  which  has  struck  me  from  the  beginning  (and  upon 
which  every  thing  that  could  be  said  has  been  said  by  counsel)  is 
the  time  at  which  the  suit  has  been  instituted,  having  regard  to 
the  peculiar  nature  of  the  property,  and  the  circumstances  of  the 
case.  This  is  a  mineral  property, — a  property,  therefore,  of  a  mer- 
cantile nature,  exposed  to  hazard,  fluctuations,  and  contingencies 
of  various  kinds,  requiring  a  large  outlay,  and  producing,  perhaps, 
a  considerable  amount  of  profit  in  one  year,  and  losing  it  the  next. 
It  requires,  and  of  all  properties  perhaps  the  most  requires,  the 
parties  interested  in  it  to  be  vigilant  and  active  in  asserting  their 
rights.  This  rule,  frequently  asserted  by  Lord  Eldon,  is  con- 
sonant with  reason  and  justice.  Lord  Eldon  always  acted  upon  it, 
and  has  been  followed  by  subsequent  Judges  of  great  knowledge, 
experience,  and  eminence.  Now,  in  the  present  case,  conceding, 
for  the  sake  of  argument,  that  the  shareholders  could  not  be 
compelled  to  contribute  beyond  50/.  a  share,  and  did  no  wrong  in 
declining  to  make  advances  beyond  that  sum,  yet  the  result  of  all 
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the  circumstances  of  this  case  appears  to  have  been,  that  the  mine 
could  not  be  carried  on  without  further  outlay. 

The  plaintiffs  objected  to  this  further  outlay ;  and  then  a  con- 
siderable discussion  ensued,  which  was  substantially  concluded  in 
1828.  Some  subsequent  letters  were  written,  but  they  did  not,  I 
think,  materially  vary  that  state  of  the  case.  The  residence  of  the 
plaintiffs  was  occasionally  in  Jersey  and  occasionally  in  England  ; 
but  they  never  appear  to  have  been  absent  from  the  Queen's 
dominions.  In  this  state  of  things,  the  concern  not  improving,  and 
the  plaintiff  and  Miss  Kent  refusing  to  contribute  to  its  necessities 
beyond  the  amount  already  stated,  some  parties  are  found  who  are 
willing  to  stem  the  difficulties  and  incur  the  hazard ;  and  from  this 
period,  through  several  *years  down  to  1836,  they  venture  to  carry 
on  the  concern.  In  1836  affairs  begin  to  look  better,  and  the  mine, 
whether  legally  or  illegally,  wisely  or  unwisely,  is  in  that  year  new 
modelled,  and  the  shareholders  are  turned  into  what  are  called 
scripholders.  Matters  go  on  in  this  manner  in  1836  and  1837,  and 
it  was  not  till  November,  1837,  when  the  result  of  the  struggle 
had  appeared,  that,  after  a  profit  had  been  made  by  the  unassisted 
efforts  of  those  who  still  adhered  to  the  speculation,  the  plaintiff 
and  Miss  Kent  applied  for  and  claimed  their  shares.  Negotiations 
were  then  set  on  foot,  demands  and  refusals  took  place  in  the 
ordinary  way,  and  it  was  not  till  September,  1838,  that  the  bill  was 
filed  ;  but,  the  demand  may  be  taken  as  made  in  1837. 

I  was  anxious,  being  impressed  very  much  with  Mr.  Simpkinson'a 
opening  of  the  case,  as  it  related  to  the  conduct  of  the  directors,  to 
have  the  time  which  so  elapsed  in  some  way  accounted  for, — to  have 
the  chasm  between  the  years  1828  and  1837  in  some  manner  filled 
up, — to  have  the  conduct  of  the  plaintiffs  during  that  time  in  some 
measure  explained, — to  have  the  case  placed  in  a  position  upon 
which  the  Court  could  fasten  itself,  in  order  to  give  the  plaintiffs 
that  property  which  they  might  have  been  entitled  to,  had  they 
presented  themselves  here  in  due  time.  But  I  am  unable  to  find 
the  means  of  doing  this.  Here  is  a  mineral  property,  the  subject 
of  great  uncertainty  and  fluctuation.  After  its  character  has  been 
established  with  much  difficulty — after  a  period  of  nine  years, 
during  which  they  rendered  no  assistance  to  the  concern,  a  claim 
is  brought  forward  by  those  who  are  now  willing  to  share  in  its 
prosperity.  It  appears  to  me,  that  although  this  is  a  case  to  be 
decided  in  equity  only,  and  at  the  hearing,  and  not  on  any  inter- 
locutory motion,  it  is  impossible  to  say,  (consistently  with  my  views 
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of  what  are  the  principles  of  this  Court),  that  the  plaintiffs  can  be 
assisted. 

The  way  in  which  they  state  their  case,  as  to  this  part  of  it,  is 
this :  (His  Honour  then  read  a  passage  in  the  bill ;  see  ante ^  p.  259). 
The  claim,  therefore,  was  not  brought  forward  till  November,  1837, 
and,  if  there  is  any  allegation,  there  is  no  evidence,  of  there  being 
any  recent  discovery  of  their  rights. 

It  has  been  suggested,  that  this  has  not  been  put  in  issue.  I 
think  it  has,  however,  in  various  parts  of  the  answer,  in  pointed 
allusions  to  the  value  and  fluctuation  of  the  property,  and  the 
conduct  imputed  to  the  plaintiffs  in  lying  by  during  the  existence 
of  the  fluctuation  and  the  struggle.  I  find  it,  therefore,  impossible 
to  give  that  relief  to  the  plaintiffs  which  they  seek. 

His  Honour  then  said,  that,  unless  he  heard  any  argument  to 
the  contrary,  he  should  dismiss  the  bill  without  costs.  No  such 
argument  being  raised  for  the  defendants,  the  bill  was  dismissed 
without  costs  accordingly. 


1843. 

[  IS  L.  J.  Ch. 
268] 


[The  plaintiffs  appealed  from  this  decision,  as  reported  in  18  L.  J. 
Ch.  268.] 


Mr,  Simjykinsan  and  Mr,  T.  Tamer,  for  the  plaintiffs.    * 


♦     ♦ 


Mr,  Swanston  and  Mj\  Lovat,  for  the  defendants,  cited  Williams 
V.  Attenborou{fh  (1),  Doloret  v.  Rothschild  (2).     *     *     * 


The  Lord  Chancellor  [after  stating  the  facts  as  already  reported, 
said]  : 

[  269  ]  The  question  is,  whether,  in  a  precarious  business  of  this  nature,  a 

party  lying  by,  and  lending  no  aid  to  the  concern  in  its  declining 
state,  nor  taking  any  steps  to  enforce  his  asserted  right,  can  on  a 
return  of  prosperity,  and  when  the  risk  is  over,  be  allowed  to  come 
forward,  and  urge  a  claim  to  share  in  the  profits  of  the  adventure. 
The  reasonable  inference,  and,  indeed,  the  only  inference  to  be 
drawn,  and  to  be  fairly  drawn  from  the  evidence,  and  from  the 
conduct  of  the  plaintiff,  is,  that  he  would  never  have  advanced  this 
claim,  if  the  affairs  of  the  Company  had  continued  in  an  unfavour- 
able state.  This  Court  can  never  sanction  this  sort  of  conditional 
acquiescence.  To  allow  the  party  to  lie  by,  in  a  case  of  this  nature, 
to  watch  the  course  of  events — to  urge  his  claim,  if  it  should  be  to 

(1)  23  E.  B.  186  (T.  &  B.  70).  (2)  24  B.  B.  243  (1  Sim.  &  St.  590). 
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bis  advantage  to  do  so,  and  to  abandon  it  on  a  continuance  of     Pbendsr- 
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misfortune  and  loss,  whicb,  as  a  proprietor,  he  must  have  sbared,  9. 

would  be  at  variance  with  the  plainest  rules  of  justice.  I  think 
that  this  case  comes  within  the  principle  stated  by  Lord  Eldon,  in 
Norway  v.  Rowe,  in  observing  on  the  decision  of  Lord  Bosslyn,  in 
Senhoiise  v.  Chiistian ;  and  that  the  judgment  of  the  Vicb-Chan- 
CBLLOB  must  therefore  be  affirmed. 


TULLOCH  V.  HARTLEY  (1).  i8^<- 

Dec  4 
(1  Y.  &  C.  C.  C.  114—116.)  — ^-  * 

A  court   of   eqiiity  in  England  will  entertain  a    bill    to  settle    the   bruck^V^-C 

boundaries  of  real  estates  in  Jamaica.  ^  r  11  ^  ^ 

L  »»*  J 

Thb  bill  was  filed  by  legatees  and  annuitants  under  the  will  of 
Elizabeth  Simpson,  to  obtain  payment  of  their  legacies  and 
annuities  out  of  her  real  property  in  Jamaica;  and  for  that 
purpose,  praying  that  her  estates  in  that  island  might  be  ascer- 
tained ;  and  that  in  particular,  an  estate  called  Boden's  Land,  now 
blended  with  a  larger  estate  called  the  Bounty  Hall  estate,  might 
be  declared  to  be  part  of  the  property  of  the  testatrix;  and  if 
necessary,  that  the  boundaries  of  her  estates  in  Jamaica  might  be 
settled  by  commissioners  to  be  appointed  by  this  Court. 

Mr.  Cooper y  and  Mr.  James  Parker ^  for  the  plaintiffs.     ♦     ♦     ♦ 

Mr.  SimpkinBoUy  and  Mr.  Rennalls,  for  the  defendants.    *    *    *        [  lis  ] 

In  arguing  the  foregoing  case  on  the  merits,  the  defendants' 
counsel  disputed  the  authority  of  the  Court  to  make  any  decree 
to  settle  the  boundaries  of  lands  in  Jamaica,  *and  in  support  of  [  *116  ] 
their  argument  cited  Penn  v.  Lord  Baltimore  (2) ;  Pike  v.  Hoare  (8) ; 
and  Bayley  v.  Edwards  (4).  The  Vicb-Chancellor,  however,  gave 
judgment,  without  mentioning  any  doubt  as  to  the  jurisdiction. 

(1)  *'In  this  case  the  Vioe-Ghan-  a  B.  at  p.  365  (in  H.  L.  [1893]  A.  0. 

CEiJ/>B  seems  to  have  gone  beyond  602). — O.  A.  S. 
any  other  decided  case,"  per  Wbight,  (2)  Yes.  Sen.  444. 

J.,   in    CvmjKinhia   de  M(i^mbt'gu€  v.  (3)  2  Eden,  182. 

BHtish  South    A/Hca    Co.    [1892]    2  (4)  19  E.  E.  289  (3  Swanst.  703). 
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18*1.  OSBOENE  V.  HARVEY. 

Dec.  10. 
(1  Y.  &  C.  C.  C.  116-117 ;  S.  C.  12  L.  J.  Ch.  66 ;  7  Jur.  229.) 

BRUoi^V^C  Where  a  purchaser  is  let  into  possession  of  the  estate  under  the  contract. 

P  . .'   1*  his  dealing  with  the  property  in  a  manner  contrary  to  former  usage,  or 

^        ^  contrary  to  the  usual  course  of  husbandry,  may  be  ground  for  ordering  him 

to  pay  the  purchase  money  into  Court,  or  for  the  appointment  of  a  receiver ; 

but  will  not  authorize  a  decree  against  him  to  compel  him  to  accept  the 

title  on  the  ground  of  waiver  of  objections.     A  receiver  may  be  appointed 

at  the  hearing,  though  not  prayed  for. 

Specific  performance.  Upon  a  bill  filed  by  vendor  against 
purchaser,  the  principal  question  was,  whether  the  defendant  by 
his  acts  of  ownership  had  waived  objections  to  title.  The  defen- 
dant having,  by  virtue  of  the  conditions  of  sale,  been  let  into 
possession  of  the  premises,  which  consisted  of  about  four  acres  of 
land,  had  stubbed  up  an  osier-bed,  or  holt,  consisting  of  about 
nine  perches,  and  levelled  the  land,  and  had  also  filled  up  a  pond. 

Mr.  James  Russell,  and  Mr.  Greene,  for  the  plaintiff : 

The  mere  taking  possession  of  the  property  is  not  a  waiver  of 
objections  to  title ;  but  if  a  party  enters,  he  must  deal  with  the 
property  without  injury,  and  in  the  usual  course  of  husbandry: 
Margravine  of  Ansjnich  v.  Noel  (i) ;  otherwise  it  is  an  acceptance 
of  title.  Letting  premises  amounts  to  an  acceptance  of  title: 
Ex  parte  Sidebothatn  (2). 

(The  Vice-Chancellor  (after  referring  to  Cutier  v.  Simons  {i), 
and  Bonner  v.  Johnstone  (4) ) :  The  mere  fact  of  an  unauthorized 
conversion  of  the  property  by  the  defendant,  though  it  may  justify 
an  order  for  bringing  the  money  into  Court  and  the  appointment 
of  a  receiver,  may  not  authorize  a  decree  against  him.  A  receiver 
may  be  appointed  at  the  hearing,  though  not  prayed  for.) 

The  Vice-Chancellor  : 

At  present  I  am  not  disposed  to  force  the  title  on  the  defendant. 
[  •117  ]  What  good  he  will  *gain  by  a  reference  is  another  thing — payment 
into  Court  of  the  uttermost  farthing,  and  a  receiver.  Unless, 
however,  Mr.  Russell  can  produce  some  further  authorities  as  to 
acts  of  ownership  being  a  waiver  of  objections  to  title,  a  reference 
as  to  title  must  be  directed. 

Mr.  Russell  admitted  that  he  could  carry  the  case  no  farther. 

(1)  16  B.  R.  227  (1  Madd.  310).       (3)  16  R.  R.  151  (2  Mer.  l(-3\ 

(2)  3  Deac.  &  Ch.  818.  (4)  1  Mer.  366.  See  15  R.  R.  86. 
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Presumption  that  a  party  died  at  a  particular  time  within  the  seven     i't-^.  H,  15. 
years   after  he  had  been  last  heard  of ;  the  particular  time  being  the         ^ 
hurricane  mouths,  and  the  party  having  sailed  from  Demerara  before  the   B^VtJfi^v^i^i 
expiration  of  the  hurricane  months. 

[Where  two  persons  die  by  the  same  stroke  or  accident,  and  there  are  no         '-        -' 
special  circumstances  in  evidence  from  which  it  can  be  presumed  that  one 
died  before  the  other,  the  law  of  England  will  draw  that  presumption  from 
general  circumstances ;  such  as  the  comparative  health,  strength,  age,  or 
experience  of  the  parties  (2).] 

A  testator  devised  and  bequeathed  ail  his  real  estate  and  his  convertible 
personal  estate  to  trustees,  upon  trust  to  convert  the  same  intd  money,  and 
thereout  to  pay  his  debts,  funeral  expenses,  and  a  weekly  sum  to  his  wife, 
and  to  divide  the  residue  of  his  said  estate  and  effects  equally  between 
and  among  his  children,  J.,  M.,  and  C,  and  his  grandson,  £.,  share  and 
share  alike ;  the  share  of  M.  to  be  paid  her  as  soon  after  his  decease  as 
conveniently  might  be,  the  share  of  C.  to  be  paid  him  at  the  age  of  22,  and 
the  share  of  R.  at  the  age  of  21 ;  and  in  case  any  of  his  children  or  grand- 
child should  die  before  his  or  her  said  share  should  become  so  vested  as 
aforesaid,  then  the  share  or  shares  of  him,  her,  or  them  so  dying,  should  go 
and  be  equally  divided  among  the  survivors  and  survivor  of  them  in  equal 
shares  and  proportions,  if  more  than  one,  and  if  but  one,  then  the  whole  to 
and  for  the  use  and  benefit  of  such  survivor.  J.  and  C.  died  in  the 
te8tator*8  lifetime,  the  latter  being  under  22.  R.  survived  the  testator,  but 
died  under  21.  Held,  Ist,  that  the  word  **  vested  "  must  be  construed  to 
mean  ''payable/'  and  that  the  original  shares  of  the  deceased  children  and 
grandchild  survived  to  the  survivors;  and  2ndly,  that  the  word  "  whole" 
meant  the  whole  residue,  and,  consequently,  that  the  accruing  as  well  as 
the  original  shares  devolved  to  M.,  as  the  sole  survivor  of  the  four 
residuary  legatees. 

BiCHARD  CoRBiTT  died  on  the  24th  January,  1829,  having  by 
his  will  direoted  the  residue  of  his  property  to  be  converted  and 
divided  amongst  his  three  children  and  grandchild,  as  hereafter 
mentioned.  Of  these  children,  James  and  Charles  were  merchant 
seamen ;  the  former  being  the  master,  and  the  latter  the  second 
mate  of  a  ship  called  the  Thames,  which  traded  between  England 
and  the  West  Indies.  They  left  Demerara  for  England  on  the 
19th  December,  1828,  and  touched  at  Dominica  on  the  24th  of 
that  month,  after  which  they  were  never  seen  or  heard  of.  Upon 
these  facts,  and  upon  hearing  the  evidence  of  witnesses  as  to 
other  circumstances  which  will  be  stated,  the  Master  to  whom 
this  cause  stood  referred  came  to  the  conclusion  that  the  two  sons 
survived  the  father. 

(1)  Wing  V.  Angrave  (1860)  8  H.  L.  (2)  Since  Wing  v.  Angrair  this  part 

C.  183,  30  L.  J.  Ch.  65;  Hickman  v.  of  the  headnote  cannot  be  relied  on. 

CjmUl  (1876)  2  Ch.  D.  617,  4  Ch.  Dit.  In  any  proper  sense  of  the  word,  there 

144,  23  W.  R.  776 ;  In  the  Goods  of  is  no  presumption  at  all. — F.  P. 
AUUm  [1892]  p.  142. 
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SiLLicK  The  evidence  before  the  Master  consisted  principally  of  that  of 

Booth,  Mr.  Robertson,  the  commander  of  a  merchant  vessel,  and  Mr. 
Danson,  a  harbour-master,  who  had  been  many  years  a  sailor, 
and  had  made  twenty-two  voyages  between  this  country  and  the 
West  Indies.  The  former  of  these  deponents  stated,  that  he  left 
Demerara  with  his  vessel  on  the  18th  January,  1829,  and  that 
he  and  other  captains  were  becalmed  during  the  first  six  weeks, 
after  which  they  met  with  very  tempestuous  weather.  That  in 
the  course  of  the  voyage  he  spoke  with  a  vessel  which  had  left 
[  •118  ]  Demerara  the  day  after  the  Thames.  That  his  voyage  *was  about 
ninety-two  days,  and  that  other  masters  of  ships  as  well  as  himself 
complained  of  the  unusual  length  of  the  voyage  in  that  year. 
Taking  all  things  into  consideration,  he  was  of  opinion,  that  the 
loss  of  the  vessel  could  not  be  presumed  within  four  months  after 
the  commencement  of  the  voyage.  On  the  other  hand,  Danson 
stated,  that  ships  sailing  at  the  same  time  from  the  West  Indies, 
although  they  might  be  in  the  neighbourhood  of  each  other,  might 
meet  with  very  different  weather,  some  coming  under  the  influence 
of  hurricanes,  and  others  not ;  but  that  the  average  length  of  a 
voyage  to  England  was  from  50  to  56  days.  That  hurricanes 
usually  prevail  between  the  19th  and  40th  degrees  of  north  latitude. 
That  the  period  between  the  1st  August  and  the  10th  January  is 
known  by  the  name  of  the  hurricane  months ;  and  that,  during 
that  period,  the  premiums  for  insurance  of  ships  are  double  the 
amount  of  those  at  any  other  period  of  the  year.  This  deponent 
also  stated,  that,  in  his  opinion,  no  captain  of  a  ship  could  judge 
of  the  length  of  the  voyage  of  one  vessel  from  that  of  another 
sailing  from  the  same  part  of  the  West  Indies  at  the  same  time.  In 
addition  to  this  evidence,  it  appeared  from  a  letter  of  James  Corbitt 
to  his  wife,  that  he  expected  to  be  in  England  on  the  27th  February. 
Exceptions  having  been  taken  to  the  Master's  report, 

Mr,  Swanston^  Mr,  Purvis,  and  Mr,  Bellamy,  for  the  exceptions: 

It  is  clear  from  the  evidence,  that  the  period  of  the  hurricanes  had 
passed  before  the  testator's  death ;  and  therefore,  upon  the  supposi- 
tion that  the  vessel  was  wrecked  in  the  hurricanes,  which  is  the  most 
probable  supposition,  James  and  Charles  Corbitt  must  have  died 
before  their  father.  The  seven  years  having  now  elapsed,  during 
which  the  law  presumes  that  the  party  may  be  alive,  it  is  competent 
for  the  Court  to  presume  that  the  death  took  place  at  any  period 
within  the  seven  years,  to  which  particular  circumstances  may  point. 
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Mr,  Cooper f  and  Mr.  Hare,  for  the  report :  Sillick 

r. 

*  *  The  burden  of  proof  is  on  those  who  assert  his  death :  Booth. 
Wilson  V.  Hodges  (i)  ;  Watson  v.  King  (2).  There  is  no  evidence  [  ^^^  J 
here  to  show  that  the  vessel  was  wrecked  at  a  particular  time. 
There  can  be  no  more  presumption  in  this  case  that  she  was 
wrecked  before  the  24th  January,  1829,  than  if  she  had  sailed  from 
Demerara  for  a  voyage  round  the  world  ;  in  which  case  the  Court 
would  have  entertained  no  such  presumption. 

Mr.  SwanstoHy  in  reply. 

Thb  Vice*Chancellor  : 

The  small  amount  of  the  property,  the  time  and  money  which 
have  been  already  consumed  in  the  investigation  of  this  matter,  as 
well  as  the  possibility  that  the  expression  of  a  judicial  opinion  on 
the  question  of  fact  may  the  more  readily  enable  any  party  dis- 
satisfied with  my  judgment,  to  obtain  that  of  the  Lord  Ghanoellor — 
all  these  considerations  induce  me  to  give  *and  to  act  upon  the  [  *120  ] 
opinion,  which  the  evidence  before  me  impresses  upon  my  mind. 

The  question  is,  whether  these  two  seafaring  men,  James  and 
Charles  Corbitt,  did  or  did  not  survive  their  father,  whose  death  is 
known  to  have  taken  place  on  the  24th  January,  1829.  They  were 
in  a  vessel  apparently  sound,  a  brig  of  285  or  286  tons,  which  was  at 
Demerara  in  1828.  The  brig,  with  the  two  men  on  board,  appears, 
by  the  evidence,  to  have  sailed  on  the  home  voyage  upon  the  18th 
or  19th  December,  1828.  Probably  there  is  no  strict  legal  evidence 
of  the  vessel  having  been  seen,  or  having  touched  any  where  since ; 
but,  if  there  is  such  evidence,  it  is  confined  to  her  having  touched 
at  Dominica.  My  opinion  however  is  the  same,  whether  she  is  to 
be  taken  or  not  to  have  touched  there.  Subject  to  the  question, 
whether  she  there  touched  on  that  day,  she  left  Demerara  on  the 
19th  December. 

There  is  no  doubt  the  two  men  died.  The  question  is,  whether 
they  died  in  their  father's  lifetime.  That  will  turn,  (if  there  is  no 
rigid  rule  of  presumption),  on  probability;  or  on  that  state  of 
things,  which,  in  deciding  as  well  as  we  can  upon  the  evidence, 
is  to  be  presumed.  Now,  considering  the  local  nature  and  limited 
duration  of  the  hurricanes  in  those  seas,  it  is  consistent  with 
Robertson's  evidence,  that  the  ship  may  have  met  with  stormy 
weather,  and  have  been  wrecked  at  sea  before  the  10th  January. 
Then,  the  evidence  of  Danson  is  specific  as  to  this — that  a  period 
(1)  6  B.  E.  427  (2  East,  312).  (2)  16  B.  B.  790  (1  Stark.  121). 
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SiLLicK  between  a  day  in  August,  which  he  mentions,  and  the  10th  of 
Booth.  January,  which  he  also  Bpecifically  mentions,  is  called  the  hurricane 
months,  and  that  the  premiums  of  insurance  are  higher  during  that 
specific  period ;  and,  in  consequence  of  the  stormy  weather  there 
during  that  period,  he  states  it  to  be  his  opinion,  that  the  ship  was 
lost  in  the  early  part  of  January.  That  also  is  mine.  If  I  am  to 
consider  what  is  the  most  probable  case — whether  it  was  lost  before 
[  ♦121  ]  the  *24th  day  of  January,  or  upon  or  after  that  day,  I  have  no 
hesitation  in  coming  to  the  conclusion,  that  both  she  and  the  crew 
were  lost  before  that  day  of  January.  It  is  not  for  me  now  to 
decide  what  rule  of  presumption  ought  to  guide  the  Court,  in  a  case 
where  there  is  no  probability  one  way  or  the  other — where,  for 
instance,  there  is  no  question  of  health  or  danger ;  but  where,  on 
a  particular  day,  a  healthy  man  is  seen  exposed  to  no  danger,  and 
is  never  seen  or  heard  of  again — that  is  not  a  case  which  it  is  now 
necessary  to  decide.  It  is  not  the  present  case,  nor  is  it,  I  apprehend, 
the  case  of  Rex  v.  Harbome  (i).  Therefore,  without  saying  more  on 
that  subject,  I  am  of  opinion,  for  the  reasons  which  I  have  stated, 
that  these  men  died  in  their  father's  lifetime. 

I  may  add,  however,  that  this  is  a  fit  case  for  further  investigation, 
if  the  parties  wish  it ;  and  perhaps  the  Lobd  Chancellor  would  be 
ready  to  decide  it,  without  sending  it  to  a  jury. 

1842.  On  this  day  the  cause  came  on  for  hearing  on  further  directions, 

1 !    *    when  several  questions  were  raised  on  the  construction  of  the  will 

of  the  testator,  Bichard  Corbitt. 

The  testator,  by  his  will  dated  the  28th  October,  1828,  executed 
so  as  to  pass  real  estates,  after  having  bequeathed  several  specific 
[  *122  ]  legacies  to  his  daughter  Mary,  and  to  his  *son  Charles,  gave, 
devised,  and  bequeathed  to  the  plaintiffs,  their  heirs,  executors,  and 
administrators,  all  his  real  and  personal  estate,  upon  trust,  as  soon 
as  conveniently  might  be  after  his  decease,  to  sell,  dispose, 
and  convert  into  money,  such  part  of  his  said  estate  and  effects  as 
did  not  consist  of  money,  and  thereout  to  pay  his  debts  and  funeral 
expenses ;  and  then  to  pay  to  his  son,  James,  the  sum  of  400Z.,  on  his 
giving  such  security  as  might  be  approved  of  by  his  executors,  and 
on  his  paying  6L  per  cent,  interest  for  the  same ;  which  interest 
was  to  be  paid  by  his  executors  to  his  the  testator's  wife,  Jane,  for 
her  life,  by  weekly  instalments,  and  to  be  in  lieu  of  dower :  and 
upon  trust,  to  divide  the  residue  of  his  said  estate  and  effects,  (the 

(1)  Cited  6  East,  85. 
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said  sum  of  400Z.  being  considered  as  a  part),  equally  between  and  Silliok 
among  his  children,  James,  Mary,  and  Charles,  and  his  grandson,  bo^th. 
Richard  Gorbitt,  share  and  share  alike ;  the  share  of  his  said 
daughter,  Mary,  to  be  paid  to  her  as  soon  after  his  decease  as 
conveniently  might  be ;  the  share  of  his  said  son,  Charles,  to  be 
paid  to  him  on  his  attaining  the  age  of  twenty- two  years ;  and  the 
share  of  his  said  grandchild  to  be  paid  to  him  on  his  attaining  the 
age  of  twenty-one  years:  and  as  to  the  shares  of  such  of  them 
as  should  not  have  attained  the  said  ages  of  twenty-two  and 
twenty-one  years  respectively  at  the  time  of  his  the  testator's 
decease,  he  ordered  and  directed  that  the  plaintiffs,  their  heirs, 
executors,  and  administrators,  should  stand  possessed  of  and  invest 
the  same  at  interest,  upon  Government  or  real  securities,  and  should 
pay  and  apply  the  interest,  dividends,  and  proceeds  thereof,  and 
arising  therefrom,  for  and  towards  their  maintenance,  education, 
and  bringing  up ;  and  in  case  any  of  his  said  children,  or  grand- 
child, should  happen  to  die  before  his  or  her  said  share  should 
become  so  vested  as  aforesaid,  then,  and  in  that  case,  the  share  or 
shares  of  him,  her,  or  them  so  dying,  should  go  to  and  be  divided 
among  the  survivors  and  survivor  of  them  in  equal  shares  and 
proportions,  if  more  than  one,  *and  if  but  one,  then  the  whole  to  [  *123  l 
and  for  the  use  and  benefit  of  such  survivor. 

By  a  codicil  the  testator  revoked  that  part  of  his  will,  by 
which  he  directed  the  executor  to  pay  the  interest  of  the  400/. 
to  his  wife,  and  instead  thereof  directed  his  son,  James,  to  make 
that  payment. 

The  testator  died  leaving  his  daughter  Mary,  who  afterwards 
married  Mr.  Booth,  and  his  grandson  Bichard  surviving  him,  but 
having  survived  his  sons,  James  and  Charles ;  the  former  of  whom 
died  at  the  age  of  twenty-eight,  having,  according  to  the  Master's 
report  already  referred  to,  survived  his  brother  Charles,  who  died 
a  minor. 

Bichard  Corbitt,  the  grandson,  having  survived  the  testator,  died 
under  the  age  of  twenty-one,  leaving  Thomas  Cleghom  Corbitt,  the 
infant  son  of  James  Corbitt,  his  heir-at-law,  and  also  heir-at-law  of 
the  testator. 

Mr.  Purvis,  and  Mr.  Bellamy,  for  the  plaintiffs. 

Mr.  Cooper,  and  Mr.  Hare,  for  T.  C.  Corbitt. 

Mr.  Simpkinson,  and  Mr.  Wright,  for  Mr.  and  Mrs.  Booth. 
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SiLLicK  Mr.  Swanston  for  the  administratrix  of  Richard  Corbitt,  the 

Booth,       grandson. 

The  first  question  was,  whether  T.  C.  Corbitt  took  any  part  of 
the  share  of  his  father  James,  either  as  heir-at-law  of  the  testator, 
(the  share  being  considered  as  in  part  unconverted),  or  as  next  of 
kin  of  his  father. 

On  this  point  it  was  contended  by  the  counsel  of  T.  C.  Corbitt, 
that  James's  share  was  not  included  in  the  clause  of  suryivorsbip; 
that  clause  only  applying  to  those  shares  which  were  payable  at 
21  or  22. 

(The  Yice-Chancellor  :    Mary  is  alluded  to  in  that  clause  by 
[  '124]      the  word  "her;**  and  ♦yet  her  share  was  to  be  paid  as  soon  as 
conveniently  might  be  after  the  testator's  death.) 

The  direction  in  the  codicil  as  to  the  payment  by  James  of  the 
interest  of  the  400/.  to  his  mother  shows,  that  the  testator  did  not 
contemplate  that  James  would  die  before  him. 

The  Yige-Changellob  said,  that  if  he  could  properly  entertain 
a  wish  on  the  subject,  he  should  be  glad  to  decide  the  question  in 
favour  of  the  eldest  son's  son ;  but,  in  his  opinion,  the  clause  of 
survivorship  applied  to  all  the  three  children  and  grandchild,  and, 
consequently,  that  the  share  of  James  did  not  lapse,  but  survived. 

It  was  then  contended  on  behalf  of  the  administratrix  of  Richard, 
that  the  residuary  shares,  if  considered  as  personalty,  vested  at  the 
death  of  the  testator,  which  was  also  the  period  of  survivorship ; 
consequently,  that  one  moiety  of  the  shares  of  James  and  Charles, 
who  died  in  the  testator's  lifetime,  survived  to  Richard. 

The  Yice-Chancellor  : 

I  have  already  stated  my  opinion,  that  the  clause  of  survivorship 
is  an  entire  clause,  and  must  be  considered  as  applying  to  the  four 
residuary  legatees.  Therefore,  looking  also  at  the  entire  clause, 
I  am  of  opinion  that  the  words,  ''  so  vested  as  aforesaid,"  were 
meant  in  the  same  sense  as  if  the  testator  had  said,  ''  so  payable 
as  aforesaid." 

I  think  the  circumstance  of  James  and  Charles  having  died  in 
the  testator's  lifetime,  and  of  Richard,  though  he  survived  the 
testator,  having  died  before  his  share  became  payable,  operated  to 
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give  the  whole  to  Mary  as  the  survivor,  subject  to  what  I  am  now      Silliok 
abdat  to  6ay.  Booth* 

The  Mastet,  I  think,  was  right  in  finding  that  Charles  died 
first.  His  brother  was  a  stronget  and  more  experienced  seafaring 
man*  The  effect  of  Charles's  dying  was  to  give  his  original  share 
to  the  survivors.  Then  comes  *the  death  of  James.  If  the  clause  [  *125  j 
of  survivorship  does  not  extend  to  accruing  shares,  there  was  an 
intestacy  as  to  James's  share  of  Charles's  share ;  but  James's 
original  share  would  go  over  to  Mary  and  Bichard.  Then  dies 
Eichard.  If  the  clause  does  not  extend  to  Bit^hard's  portion 
of  the  shares  of  Charles  and  James,  Biehard's  portion  of  the 
shares  of  Charles  and  James  would  go  to  !tlichard's  representatives; 
subject  to  which)  Mary  would  take  the  whole  (i).  But  there  is  a 
question  as  to  Mary's  interest  which  I  should  be  glad  to  have 
argued. 

It  was  then  suggested  by  3/r.  Simpkinson,  for  Mary  Booth  and 
her  husband,  that  the  Master  was  wrong  in  finding  that  James 
Corbitt  survived  his  brother;  the  grounds  of  his  finding  being 
merelv  these — that  James  was  a  robust  man,  and  older  and 
stronger  than  his  brother,  and  both  had  been  exposed  to  the  same 
struggle.  If  this  was  a  wrong  finding,  no  portion  of  Charles's  share 
would  survive  to  James,  but  the  whole  would  go  to  Bichard  and 
Mary.  And  he  contended  that  the  Master  was  wrong;  for  that 
where  two  persons  are  killed  by  the  same  stroke  or  accident,  the 
law  of  England,  whatever  the  civil  law  may  do,  does  not  presume 
that  one  survived  the  other.     ♦     *    * 

In  the  course  of  the  argument,  the  Vice-Chancellor  having 
asked  whether  this  part  of  the  Master's  report  had  been  excepted 
to  was  informed  that  it  had  not. 

The  Vice-Chancellor  :  1 126  J 

The  question  is,  whether  any  presumption  arises  as  between 
Charles  and  James  with  respect  to  the  survivorship  of  either  of 
them.  I  am  of  opinion  that  the  two  brothers  having  perished  by 
shipwreck  under  circumstances  of  which  there  is  no  evidence,  it 
is  not  necessary  to  be  taken  that  they  died  at  the  same  instant. 
By  the  law  of  England,  evidence  of  health,  strength,  age,  or  other 
circumstances,  may  be  given  in  cases  of  this  nature,  tending  to  the 

(1)  This  passage  is  printed  as  corrected  in  1  T.  &  C.  C.  C,  p.  739. 
B.B. — ^VOL.  Lvn.  18 
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judicial  presumption  that  one  party  survived  the  other.  Therefore, 
if  the  matter  were  open,  I  should  hold  with  the  Master,  that,  having 
regard  to  the  age  and  condition  of  the  two  brothers,  it  is  to  be 
presumed  and  decided  that  James  survived  Charles. 

His  Honour  then  said,  that  be  wished  to  have  the  question 
argued,  whether  the  word  **  whole,'*  in  the  clause  of  survivorship, 
did  not  give  Mary  the  shares  which  had  accrued  *to  the  deceased 
legatees  by  survivorship,  as  well  as  the  original  shares^ 

in  consequence  of  this  suggestion,  Mr.  Cooper ,  on  a  subsequent 
day,  argued  ag&iiist  the  proposition  that  Mary  took  the  accruing 
shares,  [and  cited  Crowder  v.  Stone  (1)  and  Bright  v.  Howe  (2)]. 
The  cases  in  which  the  Courts  have  departed  from  the  general  rule 
are  liatker  v.  Lea  (3),  and  Eyre  v.  Marsden  (4).  But  in  those  cases 
there  were  much  stronger  wolrds  to  carry  over  the  whole  interest 
than  any  that  can  be  found  here.  It  is  obvious  that  in  this  case 
the  testator,  in  speaking  of  shares,  as  he  does  in  several  parts  of 
his  will,  as,  for  instance,  the  share  of  Mary,  the  share  of  Charles, 
&c.,  meant  original  shares  only ;  and,  therefore,  the  ''  whole  *' 
must  mean — not  the  mass  of  the  property,  but  the  whole  of  the 
original  shares  only. 

Mr.  Simpkinaon,  contra,  was  stopped  by  the  Court. 

The  Vice-Chancellor  : 

I  think  that,  according  to  the  true  sense  and  meaning  of  the 
testator's  expression  "  survivors  and  survivor,"  there  was  but  one 
survivor^  and  that  the  event  has  occurred  in  which  the  testator  has 
said,  that  the  survivor  shall  take  the  whole*  The  word  "  whole  " 
means  the  entire  residue.  The  result  is,  that  Mary,  being  the  only 
survivor,  must  take  the  whole. 


1841. 
Dee.  10, 11. 

Knight 
Bruce,  V.-C. 

[128] 


TAYLOR  V.   EUNDELL. 

(1  Y.  &  0.  C.  C.  128—133.) 

[See  the  note  on  this  case  in  the  report  of  a  further  hearing  of 
the  same  point  by  the  Lord  Chancellor,  reported  in  1  Ph.  p.  222, 
to  be  contained  in  a  later  volume  of  the  Revised  Reports.] 


(1)  27  R.  R.  68  (3  Rues.  217). 

(2)  41  R.  R.  75  (3  My.  &  K.  316). 


(3)  24  R.  R.  85  (T.  &  R.  413). 

(4)  48  R.  R,  73  (4  My.  &  Cr.  231). 
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CLIFFORD  t>.  TURRELL  (1).  iwi. 

(1  Y.  &  C.  C.  0.  138—150 ;  a£fd.  14  L.  J.  Ch.  390 ;  S.  C.  9  Jur.  633.)  '     ' 

Specifio  performance  decreed  of  a  parol  agreement  deposed  to  by  the  „  ^^^^5"^^ 

plaintiff's  witnesses,  but  denied  by  the  answer ;  the  agreement  constituting  '    *'  ' 

a  material  part  of  the  consideration  for  which  the  plaintiff  had  assigned  Appeal. 

his  lease  to  the  defendant,  although  such  consideration  was  not  expressed  1845. 

in  the  deed  of  assignment.  -*'**•  ^^»  ^•^• 

Where  there  is  one  consideration  stated  in  a  deed,  proof  may  be  given  of  

any  other  consideration  which  did  take  place,  and  which  is  not  in  contra-  Lq|^ 

diction  to  the  instrument ;  and  it  is  not  in  contradiction  to  the  instrument  Lyndhurst, 

to  proye  a  larger  consideration  than  that  which  is  stated.  ^'^' 

A  bill  in  equity  may  lie  to  recover  the  arrears  of  an  annuity,  although,  [  ^88  ] 
under  the  circuniustances,  the  plaintiff  may  have  no  right  to  call  on  the 
Court  to  direct  security  to  be  granted  for  payment  of  the  annuity. 

The  bill  stated  that  the  plaintiff,  being  a  tenant  of  Mr.  Dn  Pre, 
under  a  lease  for  fourteen  years,  at  a  rent  of  2402.,  for  the  payment 
of  which  the  defendant,  his  brother-in-law,  was  surety,  became 
indebted  to  the  defendant  in  1828  in  two  sums  of  750Z.  and  250Z., 
for  money  lent  and  rent  paid ;  and  that,  for  securing  1,0002.,  the 
amount  of  these  sums,  with  interest,  the  plaintiff,  in  April,  1828, 
gave  the  defendant  his  warrant  of  attorney.     That  in  January, 
1880,  there  being  an  arrear  of  interest  due  on  this  security,  the 
^defendant  levied  execution  on  the  plaintiff's  household  furniture       [  *i39  ] 
and  farming  stock  for  the  amount  of  1,0812.  Is.  8d.    That  the 
defendant,  having  by  means  of  his  execution  taken  away  from  the 
plaintiff  all  means  of  carrying  on  the  farm  for  his  own  benefit, 
became  and  was  very  desirous  to  obtain  from  the  plaintiff  an 
assignment  of  the  plaintiff's  share  and  interest  in  the  aforesaid 
farm  and  premises  under  the  aforesaid  lease,  in  order  that  he,  the 
defendant,  might  carry  on  the  farm  for  his  own  benefit ;  and  that 
the  plaintiff  having  married  the  sister  of  the  defendant,  he,  in  order 
to  induce  the  plaintiff  to  assign  the  said  lease  to  him,  promised, 
both  by  himself  and  two  or  three  other  persons,  that,  if  the  plain- 
tiff would  execute  an  assignment  of  the  said  lease  to  him,  he,  the 
defendant,  would  allow  the  plaintiff  an  annuity  or  sum  of  402.  a 
year  as  long  as  he  lived,  and  a  house  worth  102.  a  year  to  live  in 
wherever  he  pleased.     That  the  defendant  was  partly  induced  to 
make  such  promise  to  the  plaintiff  from  the  fact  that  the  plaintiff 
bad  received  5002.  each  from  two  of  his  children,  to  enable  him  to 
continue  his  said  farm,  and  from  the  fear  which  he  entertained 
that  the  plaintiff  might  procure  a  commission  of  bankrupt  to  be 
issued  against  himself,  and  by  means  thereof  defeat  the  aforesaid 

(1)  LfsifchiUTs  case  (1865)  L.  B.  1  Eq.  231,  234,  13  L.  T.  267. 
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Clifford  execution  of  the  said  defendant  upon  his  said  warrant  of  attorney ; 
TuRRBLL.  ai^d  that  the  plaintiff  having,  from  his  aforesaid  family  connexion  with 
the  defendant,  great  confidence  in  his  integrity,  was  induced  by,  and 
agreed  on  the  strength  of  his  aforesaid  promise,  to  execute  an  assign- 
ment to  the  defendant  of  his  share  and  interest  in  the  said  lease;  and 
the  plaintiff  accordingly,  on  or  about  the  22nd  day  of  January,  1830, 
made  and  executed  some  deed  or  indenture  of  assignment  of  his  share 
and  interest  in  the  said  farm,  the  contents  whereof  the  plaintiff, 
having  no  copy  in  his  possession,  was  unable  to  set  forth. 

The  bill  then  charged,  that  although  the  execution  was  for  the 
sum  of  1,085L  (i)  Is,  8d.  only,  yet  the  consideration  of  the  assignment 
[  *140  ]  was  1,540Z.  2«.,  being  the  appraised  value  of  the  ^furniture  and 
stock  only,  without  the  lease.  That  the  plaintiff,  however,  had 
received  no  part  of  the  difference,  but  the  whole  had  been  applied 
in  illegal  and  improper  payments  or  deductions;  and  that  the 
defendant  still  claimed  a  balance  due  to  him  of  31Z.,  or  there- 
abouts. That  the  defendant  also  refused  to  pay  the  annuity,  or 
provide  a  house  for  the  plaintiff,  according  to  his  agreement. 

The  bill  prayed  that  the  agreement  might  be  specifically  per- 
formed and  carried  into  execution ;  that  it  might  be  ascertained 
what  was  due  to  the  plaintiff  for  the  arrears  of  his  annuity,  and  for  the 
rent  of  the  house  so  agreed  to  be  provided  for  him  remaining  unpaid 
by  the  defendant,  and  that  the  defendant  might  be  decreed  to  pay  the 
same ;  that  the  defendant  might  also  be  decreed  to  give  security  for 
the  annuity  and  for  payment  of  the  rent,  and  that  it  might  be  referred 
to  the  Master  to  settle  and  approve  such  security  accordingly. 

The  defendant,  by  his  answer,  positively  denied  that  he  ever 
agreed  to  pay  the  plaintiff  an  annuity,  or  provide  him  a  house,  as 
stated  in  the  bill,  or  that  he  ever  entered  into  any  agreement  of 
that  or  the  like  nature.  He  admitted  that  the  levy  was  only  for 
1,085Z.  Is.  Sd.y  and  that  the  consideration  for  the  assignment  was 
1,5402.  2«.,  and  that  the  plaintiff  had  received  no  part  of  the  differ- 
ence ;  but  he  stated,  that  the  lease  was  included  in  the  valuation 
of  the  property,  and  that,  at  the  time  of  the  execution  of  the  inden- 
ture of  assignment,  an  account  was  stated  between  the  plaintiff  and 
himself,  (which  he  had  set  forth  in  the  schedule  to  his  answer), 
showing  in  what  manner  the  sum  of  1,640L  2s.  was  applied.  The 
defendant  then  set  forth  the  deed  of  assignment,  bearing  date  the 
22nd  day  of  January,  1880,  and  made  between  the  sheriff  of 
Buckinghamshire  of  the  first  part,  the  plaintiff  of  the  second  part, 

(1)  ISie.    See  next  page.] 
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Mr.  Du  Pre  of  the  third  part,  and  the  defendant  of  the  fourth  part,  Clifford 
whereby,  after  reciting  the  indenture  of  lease,  and  that  a  writ  of  tubbell. 
^fieri  facias  *had  then  lately  issued  out  of  his  Majesty's  Court  of  [  *'^i  ] 
King*s  Bench,  directed  to  the  said  sheri£f,  commanding  him  to 
cause  to  be  levied  of  the  goods  and  chattels  in  his  bailiwick  of 
William  Clifford,  as  well  a  certain  debt  of  1,000!.,  which  the 
defendant  had  recovered  against  him  in  the  same  Court,  as  also 
65«.  for  damages  and  costs ;  and  which  said  writ  was  returnable 
before  our  said  Lord  the  King  at  Westminster  on  Saturday  then 
next  after  eight  days  of  Saint  Hilary  then  next  ensuing,  and  was 
indorsed — **  Levy  1,081/.  Is.  8. ;  "  and,  reciting  that  the  said 
sheriff  had,  by  virtue  of  the  said  writ,  seized  and  taken  in  execu- 
tion the  said  indenture  of  lease,  and  the  term  of  years  thereby 
granted,  and  the  household  furniture,  stock  in  trade,  farming 
implements,  and  other  effects  of  him  the  said  plaintiff,  in,  upon, 
and  about  the  dwelling-house,  farm,  and  lands  in  his  occupation  as 
aforesaid ;  and  reciting  that  the  said  sheriff  had,  at  the  request  of 
the  defendant,  contracted  and  agreed  for  the  sale  to  him  the  defen- 
dant of  the  said  indenture  of  lease,  and  the  term  of  years  thereby 
granted,  and  all  benefit  and  advantage  thereof,  and  the  said  house- 
hold furniture  and  other  effects  so  seized  by  him  the  said  sheriff 
as  aforesaid,  at  or  for  the  price  or  sum  of  1,5402.  2^.,  the  amount 
at  which  the  same  had  been  valued  and  appraised  by  John  Everett, 
James  Bolfe,  and  John  Bolfe  respectively,  and  that  the  defendant 
had  agreed  to  take  an  assignment  thereof  in  satisfaction  and  dis- 
charge of  the  said  levy,  and  the  amount  paid  by  him  for  sheriff's 
poundage  and  other  incidental  expenses  attending  the  said  sale :  it 
was  witnessed,  that,  in  consideration  of  1,540{.  28.  to  the  sheriff  in 
hand  paid  by  the  defendant,  to  be  applied  in  satisfaction  and  dis- 
charge of  the  said  debt  and  damages,  the  said  sheriff  did,  with  the 
consent  and  approbation  of  the  said  James  Du  Pre,  as  far  as  in 
him  lay,  and  by  virtue  of  the  power  and  authority  in  him  vested 
in  and  by  the  said  recited  writ,  and  also  by  virtue  of  the  statute  in 
that  case  made  and  provided,  bargain,  sell,  assign,  ^transfer,  and  set  [  *142  ] 
over,  and  the  plaintiff,  in  consideration  of  10s.  to  him,  paid  by  the 
defendant,  did  bargain,  sell,  assign,  transfer,  set  over,  ratify  and  con- 
firm unto  the  defendant,  his  executors,  administrators,  and  assigns, 
all  those  the  said  messuages  and  premises  demised  by  the  said 
indenture  of  lease,  and  also  all  the  household  goods  and  other  effects 
and  premises  which  had  been  taken  in  execution  as  aforesaid ;  to 
hold  the  same  unto  the  defendant,  his  executors,  administrators,  and 
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Cliffobo     assigns,  for  all  the  residue  of  the  said  term  of  fourteen  years,  subject 
Tdjibbll.     to  the  payment  of  the  rent  and  performance  of  the  covenants. 

The  account  contained  in  the  schedule  was  made  up  of  the  sum 
comprised  in  the  levy,  two  sums  of  120/.  and  240Z.,  paid  by  the 
defendant  to  Mr.  Du  Pre  for  the  plaintiff's  rent,  and  several  sums 
for  poundage,  solicitor's  fees,  &c. 

The  plaintiff  proved  the  agreement,  as  laid  in  the  bill,  by  the 
evidence  of  John  Bolfe,  James  Rolfe,  and  John  Everett,  the  persons 
who  had  been  employed  by  the  defendant  to  value  the  stock  and 
furniture.  The  evidence  of  these  witnesses  was  very  circum- 
stantial ;  and,  with  the  exception  noticed  in  the  judgment,  perfectly 
consistent.  The  plaintiff,  also,  with  a  view  to  show  part  perform- 
ance of  the  agreement  by  the  defendant,  proved  several  payments 
by  the  defendant  to  the  plaintiff's  wife ;  but  it  appeared  from  the 
defendant's  evidence,  that  these  were  made  when  the  plaintiff  and 
his  wife  were  living  separate,  and  merely  as  gratuities  to  the  wife. 

The  defendant  had  no  evidence  to  contradict  the  plaintiff's  wit- 
nesses. His  solicitor  stated,  that  through  the  whole  course  of  the 
transaction  he  had  never  heard  of  such  an  agreement  as  that 
stated  in  the  bill ;  but  it  appeared,  that,  though  the  assignment  was 
executed  at  his  office,  he  was  not  actually  present  at  the  execution. 

Mr.  Cooper i  and  Mr.  Tnpp,  for  the  plaintiff  [cited  Adderley  v. 
Dixon  (i)] : 

[  143  ]  It  is  clear,  from  the  circumstances  in  this  case,  that  the  plaintiff 

did  not  receive  full  consideration  for  the  assignment. 

(The  Yice-Chancellor  :  According  to  the  deed,  the  entire 
consideration  was  the  1,5422. ;  but  evidence  may  be  given  to 
show  the  true  consideration  :  Rex  v.  Scammonden  (2).)     *     *     * 

Mr,  Simpkinson,  and  Mr.  ChandlesB,  for  the  defendant : 

This  is  not  a  bill  to  impeach  the  deed,  or  to  have  the  sale 
declared  void ;  but  it  calls  on  the  Court  to  perform  a  parol  agree- 
ment varying  essentially  from  the  terms  of  the  deed  of  assignment. 
The  agreement  as  stated  in  the  bill  appears  to  have  been  entered 
into  without  consideration,  and  it  varies  in  essential  particulars 
from  the  agreement  proved  by  the  plaintiff.  As  set  out  in  the  bill, 
[  *U4  ]  it  is  totally  ^silent  as  to  the  stock  and  furniture ;  it  is  a  bare  agree- 
ment, that,  in  consideration  of  the  plaintiff  agreeing  to  join  in  the 

(1)  24  B.  E.  234  (1  Sim.  &  St.  607).  (2)  1  E.  E.  732  (3  T.  E.  474). 
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assignment  of  the  lease,  the  defendant  shall  grant  him  an  annuity,     cliffobd 

&c.     But  the  lease  being  worth  nothing,  the  whole  consideration     xaRRELL. 

for  the  agreement  stated  in  the  bill  is  void ;  and  the  Court  cannot 

decree  specific  performance  in  favour  of  a  party  from  whom  no 

consideration  moves.     There  are  other  parts  of  the  agreement  as 

proved,   which    are    not    stated   in    the   bill ;    for  instance,   the 

defendant's  agreeing  to  appoint  the  plaintiff's  son  as  bailiff  of 

the  farm,  &c.     Then,  it  is  said,  the  payments  to  the  wife  were  in 

part  performance  of  the  contract  to  pay  the  annuity ;    but  the 

letters  of  the  plaintiff  clearly  show,  that  he  claimed  no  right  to 

these  payments,  and  that  they  were  the  result  of  the  defendant's 

bounty.     Upon  the  whole,  to  decree  in  favour  of  the  plaintiff  would 

be  to  break  through  the  ordinary  rules  of  evidence,  by  allowing 

parol   testimony  to    contravene   the    express    terms    of    a   deed. 

Besides,  the  agreement  sought  to  be  enforced  is  uncertain  in  its 

nature.     An  agreement  to  find  a  house,  worth  101,  a  year,  is  like  a 

covenant  to  rebuild  or  repair;  which  the  Court  will  not  execute. 

If  any  term  be  of  an  uncertain  nature,  the  Court  will  refuse  to 

execute  any  part :  Kimberley  v.  Jennings  (i). 

Thb  Yice-Chancellor,  after  reading  the  agreement  as  stated  in 
the  bill,  proceeded  as  follows : 

It  has  been  agreed  at  the  Bar,  that,  having  regard  to  the  state  of 
the  pleadings  and  the  circumstances,  the  Statute  of  Frauds,  and 
the  Act  relating  to  the  memorializing  of  annuities,  are  out  of  the 
question  in  the  present  case.  It  may  be  convenient  to  consider,  in 
the  first  place,  before  the  objections  in  point  of  law  are  mentioned, 
whether  the  agreement  stated  in  the  bill  is  proved  in  point  of  fact ; 
because  the  defendant,  *by  his  answer,  positively  denies  the  agree-  [  *H5  ] 
ment.  There  are  certain  facts,  however,  common  both  to  the 
plaintiff  and  the  defendant — facts,  in  which  both  are  agreed. 

The  plaintiff  was  a  farmer  in  Buckinghamshire,  and  had  married 
a  sister  of  the  defendant.  He  occupied  a  farm  at  Woobum  Green, 
which  was  held  by  a  lease  from  Mr.  Du  Pre.  Of  that  lease,  in 
1829,  several  years  were  unexpired.  The  defendant  had  become 
surety  for  the  plaintiff  to  Mr.  Du  Pre  for  the  payment  of  the  rent, 
the  amount  of  which  was  240/.  per  annum. 

The  plaintiff,  as  appears  from  the  evidence,  was  not  a  prudent 
man,  or  a  good  manager,  and  fell  into  difficulties.  In  1829,  besides 
the  rent  for  his  farm  having  fallen  into  arrear,  he  was  indebted  to 

(1)  38  B.  B.  130  (6  Sim.  340). 
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Clifpobd  the  defendant  for  money  lent,  which  was  secured  by  a  warrant  of 
TuaaBLL.     attorney  and  judgment. 

In  this  state  of  things  in  1829,  the  defendant  appeared  to  think 
it  best  for  himself,  and  probably  also  for  the  family  of  the  plaintiff, 
that  the  farming  business,  carried  on  by  the  plaintiff,  should  be 
put  an  end  to ;  and,  accordingly,  he  issued  a  writ  of  Jieri  facias 
upon  the  judgment  in  November,  under  which  the  sheriff  of 
Buckinghamshire  seized  the  plaintiff's  effects. 

The  farming  stock  and  furniture,  it  is  agreed  on  all  hands,  were 
included  in  the  seizure.  It  is  said  on  the  one  hand,  and  denied  on 
the  other,  that  the  lease  was  included ;  but,  in  the  view  which  I 
take  of  the  case,  that  is  not  material.  It  is  agreed  on  all  hands, 
at  least  it  is  clearly  proved,  that  the  lease  was  worth  nothing.  The 
stock  and  the  furniture  were  of  considerable  value,  and  were 
appraised — and,  as  it  seems  to  me,  fairly  appraised — ^at  a  sum 
exceeding  by  several  hundred  pounds  the  total  debt  and  costs  for 
which  the  levy  was  made.  There  is  no  occasion,  therefore,  to  deal 
with  the  question,  whether  the  term  was  or  was  not  of  value,  or 
[  *146  ]  whether  it  was  or  was  not  seized ;  ^because  the  debt  and  costs  were 
exceeded  by  the  value  of  the  goods  unquestionably  seized. 

Negotiations  were  pending  for  several  weeks,  during  which  the 
sheriff  was  in  possession ;  a  treaty  was  entered  into,  relating  not 
merely  to  the  debt  of  the  defendant,  but  to  a  much  more  general 
and  extended  arrangement  as  to  the  plaintiff's  afiiairs ;  as  the 
defendant  was  surety  for  the  plaintiff's  rent,  and  the  rent  would 
be  payable  to  the  landlord  for  some  time  to  come. 

This  treaty  produced  the  deed  which  is  part  of  the  case  on  both 
sides — the  deed  of  assignment  of  the  22nd  January,  1830.  (His 
Honour  here  read  the  names  of  the  parties  to  and  the  recitals  of 
the  deed.)  The  conclusion  of  these  recitals  is  singular.  (His 
Honour  then  read  the  operative  part  of  the  deed.)  The  case,  as 
far  as  I  have  stated  it,  is  common  to  both  parties.  It  may  be 
mentioned,  however,  that  the  sum  of  1,5422.  2^.,  which  is  stated  by 
the  deed  to  have  been  paid  to  the  sheriff,  is  accounted  for  by  the 
defendant  in  the  account  stated  in  the  schedule  to  his  answer,  in 
the  following  way  :  (His  Honour  here  read  the  account.)  Now, 
this  being  part  of  the  case  as  proved,  without  dispute  or  question, 
it  is  plain  that  the  deed  does  not  exhibit  the  whole  of  the  trans- 
action as  it  was — that  is  clear.  The  contention  between  the  parties 
arises  thus.  The  plaintiff  says  he  was  unwilling  to  execute  the 
deed ;  for  that  to  have  given  up  his  farm,  and  everything  upon  it, 
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woald  have  left  him  without  occupation,  without  a  home,  without     Cliffobd 

the  means  of  obtaining  bread.    He  appears  to  have  intimated  that     tubbbll. 

he  could  have  had  a  commission  of  bankrupt  issued  against  him, 

(whether  he  could  or  not,  does  not  appear),  by  which  the  execution 

might  have  been  defeated,  and  he  might  have  reduced  Turrell's 

means  of  paying  his  debt.    He  alleges  that,  after  having  refused 

to  execute  the  assignment,  he  was  induced  to  do  it  by  a  promise 

from  the  defendant  of  an  annuity  of  402.  a  year  for  his  life,  and  a 

house  worth  *10^.   a  year,  and  that,  relying  on  this  collateral       [  *147  ] 

promise,  he  executed  the  deed.    This  the  defendant  denies. 

Now  is  that  agreement  proved  in  point  of  fact  ?  It  is  proved  by 
three  witnesses,  each  of  whom  appears  to  be  a  person  of  respecta- 
bility, John  Bolfe,  James  Bolfe,  and  Everett,  who  were  the  persons 
employed  as  valuers.  In  saying  that  they  prove  the  agreement,  I 
lay  no  stress  upon  the  conversations  which  have  been  given  in 
evidence,  because  they  are  not  put  in  issue ;  but,  without  allowing 
any  weight  to  them,  I  find  three  witnesses  distinctly  proving  the 
agreement  stated  in  the  bill,  subject  only  to  an  observation  which 
I  shall  make  presently.  These  three  witnesses  have  been  cross- 
examined,  which  has  only  tended  to  confirm  their  testimony,  not 
only  by  enabling  them  to  repeat  their  statement,  but  by  showing 
what  was  in  the  defendant's  mind  and  knowledge  when  he 
examined  them.  Independently  of  cross-examining  them,  he  has 
examined  each  of  the  three  in  chief ;  therefore,  each  of  the  three 
has  been  three  times  examined. 

Considering,  then,  that  these  three  persons  of  respectability  one 
and  all  speak  plainly  to  this  fact,  it  would  be  too  much  to  say  that 
the  agreement  is  not  proved.  If  it  were  less  distinctly  proved,  I 
should  have  been  of  opinion  that  great  weight  was  due  to  the 
observations  made  at  the  Bar,  upon  the  subject  of  the  plaintiff's 
letters,  and  the  line  of  conduct  pursued  by  all  parties;  because, 
not  only  the  letters  show  no  claim  except  on  the  bounty  of  the 
defendant,  but  the  defendant  appears  to  have  considered  himself 
as  the  master  of  the  allowance,  (if  I  may  so  speak),  as  the  regulator 
of  what  he  treated  as  his  own  bounty,  and  as  entitled  to  give  it  to 
his  sister  in  such  manner  as  he  thought  fit.  I  repeat  that  I  should 
have  given  great  weight  to  this  part  of  the  evidence,  both  written 
and  oral,  if  the  testimony  of  the  Bolfes  and  Everett  were  less  clear 
and  distinct.  Seeing  what  it  is,  it  would  be  unsafe  to  suffer  it  to 
*be  shaken  by  a  mere  inference  drawn  from  the  letters  and  conduct  [  *i48  ] 
to  which  I  have  referred. 
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Clifford  It  is  said  that  the  agreement  proved  is  not  the  agreement 
TuBBELL.  alleged ;  that  the  agreement  alleged  is  simply  for  an  annuity  of 
40Z.,  and  a  house  of  102.  per  annum,  in  consideration  of  the  assign- 
ment, whereas  the  agreement  proved  contains  the  additional  term 
of  employing  the  plaintiff's  son  as  bailiff,  and  disposing  of  the 
profits  for  the  benefit  of  the  family.  But  these  are  additions  for 
the  plaintiff's  benefit,  and  not  for  the  defendant's  advantage,  leaving 
untouched  the  fact  of  the  agreement  as  to  the  annuity  and  the 
house ;  and  I  do  not  think  that  the  circumstance  of  the  terms  of 
the  agreement  being  thus  extended  by  the  evidence  of  the 
witnesses  makes  any  difference. 

I  was  struck  at  first  by  the  difference  of  the  answer  of  James 
Bolfe  in  his  examination  in  chief,  from  that  given  in  his  cross- 
examination,  and  that  of  the  other  witnesses.  Considering, 
however,  that,  when  by  his  deposition  he  stated  50/.  as  the  amount 
of  the  annuity  instead  of  40/.,  he  was  not  examined  upon  the 
particular  point,  because  the  interrogatory  then  administered  to 
him  had  other  objects — considering  the  distinct  manner  in  which, 
upon  his  cross-examination,  he  states  the  amount,  and  the  clear 
manner  in  which  the  others  speak,  I  think  that  the  just  and 
unavoidable  inference  is,  that  there  is  a  mistake  in  his  first 
deposition,  and,  therefore,  that  the  circumstances  elsewhere  deposed 
to  are  not  impeached,  and  the  agreement  not  rendered  uncertain 
by  this  part  of  his  evidence. 

It  is  then  said,  that,  supposing  the  agreement  to  be  proved  in 
fact,  there  are  objections  in  point  of  law  to  the  reception  of  the 
evidence,  because  it  is  contrary  to  the  tenour  of  a  solemn  deed 
executed  by  the  parties.  It  is  clear,  even  in  cases  where  the 
Statute  of  Frauds  does  not  apply,  that  the  rules  of  law  may  exclude 
parol  evidence,  where  a  written  instrument  stands  in  competition 
with  it :  but  it  has  long  been  settled,  that  it  is  not  within  any  rule 
[  *149  ]  *ot  this  nature  to  adduce  evidence  of  a  consideration  additional  to 
what  is  stated  in  a  written  instrument.  Rex  v.  Scamvionden  (i)  is 
not  the  only  case  which  establishes  that  proposition.  The  rule  is, 
that,  where  there  is  one  consideration  stated  in  the  deed,  you  may 
prove  any  other  consideration  which  existed,  not  in  contradiction 
to  the  instrument ;  and  it  is  not  in  contradiction  to  the  instrument 
to  prove  a  larger  consideration  than  that  which  is  stated.  Taking 
therefore  the  evidence  to  prove  an  additional  consideration  beyond 
the  consideration  expressed  in  the  deed,  there  is  no  sound  objection 

(1)  1  B.  E.  752  (8  T.  R.  474). 
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in  law  to  afifect  the  reception  of  that  evidence.  It  is  true,  the  deed  clipvobd 
states  that  the  lease  was  included  in  the  levy.  Whether  it  was  or  turrbll. 
was  not,  is  immaterial  in  my  judgment.  I  should  think,  that,  if 
it  was  not  included  in  the  levy,  the  plaintiff  would  not  be  estopped 
here  from  showing  that  fact.  Taking  it  that  it  was  included  in  the 
levy,  it  is  not  contested  that  the  lease  was  worth  nothing — it  is  not 
contested,  that  the  debt  for  which  the  security  was  given,  was 
considerably  less  than  the  amount  of  the  stock  and  furniture  ;  and 
hence,  perhaps,  it  might  be  considered  advisable,  that  the  title 
should  not  be  taken  from  the  sheriff  alone,  without  the  concurrence 
of  the  plaintiff. 

Upon  the  whole,  I  think  the  evidence  receivable,  notwithstanding 
the  words  of  the  deed,  to  show  that  the  plaintiff  had  objected  to 
execute  the  assignment,  until  a  collateral  promise  had  been  made 
to  him,  to  allow  him  an  annuity  of  401.  a-year,  and  a  house  worths 
102.  a-year.  I  think  the  promise  was  binding  though  the  lease  was 
worthless,  and  that  the  worthlessness  of  it  did  not  make  it  less  an 
object  to  the  surety  to  obtain  an  assignment  of  it.  I  conceive, 
therefore,  that  the  plaintiff  is  entitled  to  the  benefit  of  the 
agreement. 

At  one  period  of  the  argument  I  felt  some  difficulty,  ^whether,  [  *i*^o  ] 
this  transaction  having  occurred  long  ago,  and  it  being  a  mere 
pecuniary  demand,  there  was  on  that  ground  any  equity  to  support 
the  bill ;  but,  upon  the  pleadings  being  brought  more  fully  before 
the  Court,  and  the  matter  being  more  fully  discussed,  I  am  satisfied 
that  this  is  a  case  in  which  the  Court  ought  not  to  decline  juris- 
diction. A  case  is  stated,  in  which,  setting  the  Statute  of  Frauds 
out  of  the  question,  a  bill  might  have  been  maintained  by  the 
defendant  against  the  plaintiff,  to  compel  him  to  execute  the  assign- 
ment. That,  therefore,  is  a  reason  to  compel  the  performance  of 
the  terms  upon  which  the  plaintiff  agreed  to  execute  the  assignment. 
A  case  also  has  been  referred  to,  which  was  decided  in  the  House 
of  Lords  (1),  in  which  payment  of  the  arrears  of  an  annuity  was 
enforced  by  a  bill  in  equity.  For  these  and  other  reasons  stated  in 
the  argument,  though  these  are  enough,  I  am  of  opinion,  that  the 
Court  ought  to  exercise  jurisdiction  in  this  case. 

The  defendant  appealed  from  this  decision   [as  reported  in  14         1345 
L.J.Ch..atp.896].  -  ^^ 

396] 

Mr.  Cooper  and  Mr.  Tripp^  for  the  plaintiff.     *     *     * 

(1)  Lady  Herbert  v.  Powt\  1  Br.  P.  C.  355. 
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Cliffobd  Mr.  Simpkinson  and  Mr.  Chandless,  for  the  defendant.    ♦    *    ♦ 

V. 
TURRKLL. 

Juneii.      ^^^  Lord  Chancellor   [after  stating  the  facts  and  the  alleged 
verbal  agreement  as  already  reported,  said] : 

[  *397  ]  The  first  question  is  a  question  of  fact,  ^whether  such  an  agree- 

ment was  entered  into,  and  whether  the  terms  of  it  have  been 
satisfactorily  made  out  by  the  evidence.  For  the  purpose  of  proving 
the  agreement  three  witnesses  were  examined ;  the  two  Bolfes, 
father  and  son,  and  Everett — ^Everett  being  a  respectable  auctioneer, 
and  the  two  former  being  farmers  of  respectable  character.  Both 
parties  have  examined  these  witnesses  in  chief,  and  the  defendant 
has  cross-examined  them,  so  that  they  have  been  examined  three 
times  as  to  the  particulars  of  this  transaction. 

They  represent  the  matter  in  this  way :  that  the  defendant  was 
extremely  desirous,  for  the  reasons  I  have  already  stated,  to  obtain 
an  assignment  of  the  plaintiff's  lease  and  property,  and  that  the 
plaintiff  was  extremely  reluctant  to  assign  it ;  that  he  was  pressed 
over  and  over  again ;  that  these  persons  were  employed  as  agents 
of  the  defendant  to  obtain  the  plaintiff's  consent  to  some  arrange- 
ment with  respect  to  it.  They  saw  him  many  times,  and  made 
proposals  to  him.  He  repeatedly  refused,  but  at  last  he  consented 
to  the  arrangement.  There  was,  therefore,  no  room  for  mistake ; 
the  agreement  was  deliberately  entered  into ;  and  if  these  witnesses 
are  respectable  persons  (and  there  is  nothing  to  show  they  are  not 
so),  it  is  impossible  that  they  can  be  mistaken,  and  the  Court  must 
act  upon  their  testimony.  Thus  the  matter  stands  on  the  evidence 
of  these  witnesses.  During  the  argument,  I  was  struck  by  the 
correspondence  which  took  place  between  the  parties,  and  it  was 
said,  that  it  was  impossible  to  reconcile  it  with  the  notion  of  any 
such  agreement  having  been  made  as  was  stated  by  the  witnesses. 
I  still  feel  great  difficulty  in  reconciling  them,  and  it  appears  that 
Yice-Chancellor  Knight  Bruce  felt  the  same  difficulty.  It  is  to  be 
observed,  however,  that  the  plaintiff  was  a  very  ignorant  and 
illiterate  person  ;  he  was  in  great  distress  and  poverty;  the  defen- 
dant was  a  substantial  person,  and  they  were  connected  by  marriage. 
It  is  not  impossible,  that  although  such  an  agreement  had  taken 
place,  the  plaintiff  may  have  supposed  that  a  parol  agreement  could 
not  be  enforced  in  a  court  of  justice,  or  he  may  have  considered, 
that  he  had  no  means  of  enforcing  it,  in  the  state  of  poverty  in 
which  he  was.  This  circumstance  may,  to  some  degree,  explain 
his  letters,  in  which,  when  he  makes  application  to  the  defendant 
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for  money,  he  requests  his  charity  or  bounty,  rather  than  presses  Clifford 
his  demand  as  a  matter  of  right.  But  whatever  construction  may  tubbbll. 
be  put  upon  these  letters,  no  inference  which  can  be  drawn  from 
them  can,  in  a  judicial  point  of  view,  be  put  in  competition  with  the 
direct,  consistent  evidence  of  the  three  witnesses.  I  feel  myself 
therefore,  after  much  doubt,  compelled  to  come  to  the  conclusion 
upon  this  evidence,  that  the  agreement  has  been  established. 

The  remaining  points  in  the  case  are  questions  of  law.  The  first 
is  as  to  the  consideration  for  the  deed.  It  was  said  by  the  defen- 
dant's counsel,  that  you  cannot  go  out  of  the  consideration  stated 
on  the  face  of  the  deed.  The  deed  recites  the  previous  transactions 
— the  debt,  the  levy  and  the  valuation, — and  then,  that  in  considera* 
tion  of  the  premises,  and  the  payment  in  hand  of  10s.,  the  plaintiff 
assigned  to  the  defendant ;  and,  it  was  said,  that  the  plaintiff  could 
not  be  permitted  to  prove  that  there  was  any  other  consideration 
besides  that  which  was  stated  in  the  deed.  Now,  the  settled  rule 
of  law  is,  that  you  may  prove  a  further  consideration  which  is 
consistent  with  the  consideration  stated  on  the  face  of  the  deed. 
You  cannot  be  allowed  to  prove  a  consideration  inconsistent  with  it, 
but  you  may  prove  another  which  stands  with  it.  The  cases  cited 
to  establish  a  contrary  doctrine,  are  not  sufficient  for  the  purpose, 
because  they  are  all  cases  between  parties  who  were  strangers  to 
the  deed,  and  were  not  bound  by  the  consideration  stated  on  the 
face  of  it.  But  there  are  several  old  cases  in  which  it  is  recognized 
as  law,  that  a  consideration  consistent  with  that  stated  in  the  deed 
may  be  given  in  evidence.  That  doctrine  was  first  expressly  laid 
down  in  the  case  of  ViUers  v.  BeamontO),  where  the  subject  was 
very  much  discussed,  and  was  decided  by  three  Judges  against  the 
opinion  of  the  remaining  Judge.  That  case  has  since  come  under 
review,  and  has  been  concurred  in  by  many  subsequent  decisions, 
especially  those  reported  by  Lord  Coke.  The  first  is  Mildmay's 
case  (2).  In  that  case.  Lord  Coke  does  not  refer  to  the  case  in  Dyer, 
but  he  states  the  proposition  in  the  *same  terms  in  which  it  is  there  [  *398  ] 
stated.  In  a  subsequent  case — BedelVs  case  (3) — ^Lord  Coke  refers 
to  the  case  in  Dyer  ;  when  I  say  Lord  Coke  refers  to  it,  I  mean  the 
Court  refers  to  that  case,  according  to  the  report  by  Lord  Coke. 
The  same  doctrine  is  stated  in  Femon'8  case  (4),  and  Lord  CromweVs 
case  (5),  so  that  the  doctrine  first  stated  in  Dyer  has  been  confirmed 

(1)  2  Dyer,  146  a.  (4)  4  Co.  Bep.  1  a. 

(2)  1  Co.  Bep.  176  a.  (d)  2  Co.  Bep.  76  a. 

(3)  7  Co.  Bep.  39. 
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CuFFOBD  by  repeated  decisions,  and  it  has  ever  since  been  consistently  acted 
TuB&ELL.  upon  by  the  courts  of  law  and  equity.  There  are  also  cases,  in 
modern  times,  to  the  same  effect,  and  I  will  mention  the  case  of 
Doe  d.  MUbum  v.  Salkeld(i)f  which  came  before  Chief  Justice 
WiLLBs,  who  referred  to  BedeWs  case  and  re-stated  the  proposition 
contained  in  it.  I  should  not  have  gone  so  minutely  into  the 
details  of  these  cases,  but  for  the  case  before  Lord  Habdwigke  (2), 
in  which  he  is  said  to  have  expressed  a  contrary  opinion.  That, 
however,  was  not  necessary  for  the  decision  of  the  point.  In  that 
case,  there  was  no  consideration  expressed  in  the  deed.  Lord 
Hardwicke  was  of  opinion,  that,  under  those  circumstances,  a 
consideration  might  be  proved,  because  it  would  stand  with  the 
deed ;  and  then  he  went  on  to  state  that  which  was  unnecessary  to 
the  decision  of  the  case  before  him,  that  where  a  consideration,  as 
''  of  natural  love  and  affection,"  is  stated  in  a  deed,  another  cannot 
be  proved,  because  that  would  be  inconsistent  with  the  deed.  I  do 
not  undertake  to  say  whether  Lord  Hardwicke  is  correctly  reported 
in  Yesey ;  but  if  he  is,  Lord  Hardwicke  expressed  an  opinion 
directly  at  variance  with  the  decisions  in  the  cases  I  have  cited, 
and  it  is  probable  that  what  he  said  may  have  been  inaccurately 
reported. 

In  this  case,  I  am  of  opinion  that  evidence  was  properly 
received  of  a  further  consideration  not  mentioned,  in  addition 
to  the  consideration  stated  in  the  deed,  and  not  inconsistent 
with  it. 

The  only  remaining  question  in  the  case  is,  whether  the  Court 
will  decree  specific  performance  of  an  agreement  to  grant  an  annuity 
not  charged  upon  land,  but  a  mere  personal  annuity.  It  was  said, 
that  the  party  might  go  to  a  court  of  law  and  recover  damages  for 
breach  of  the  agreement,  and  therefore,  it  was  not  such  a  case  as 
could  be  brought  into  this  Court.  The  answer  to  that  is,  that  the 
point  has  been  decided  otherwise  in  the  House  of  Lords.  Damages 
at  law  would  be  estimated  by  taking  the  average  duration  of  human 
life.  But  it  might  or  might  not  be  a  sufficient  compensation, 
because  the  party  might  or  might  not  live  beyond  the  average 
period  of  life,  and  damages,  in  a  case  of  this  nature,  would  not 
necessarily  be  a  compensation.  I  am,  therefore,  of  opinion,  that 
the  specific  performance  of  an  agreement  for  a  personal  annuity 
can  be  had  in  this  Court,  and  that  this  is  a  case  for  such  a  specific 
performance. 

(1)  Willee.  673.  (2)  Peacock  v.  Mmky  1  Vos.  Sen.  128. 
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As  to  the  agreement  to  provide  a  house  of  the  value  of  lOZ.  a  year^     Cliffobd 
that,  I  think,  falls  within  the  same  prineiple.  Tubbbll. 

Upon  all  these  grounds,  I  think,  that,  both  in  point  of  fact  and 
in  lav,  the  decision  of  the  Vicb-Ghancellor  was  right,  and  that  it 
ought  to  be  affirmed  ;  and  it  should  be  affirmed  with  costs* 


HOLLAND  V.  CLARK.  i84i. 

(1  Y.  &  C.  C.  0.  lai— 171 ;  on  further  consideration,  2  Y.  &  C.  C.  C.  319—322.)     ^*  ^t  ^^' 

An  executor's  acknowledgment  in  writing  to  a  legatee  that  he  owes  the        Jan.W. 
legatee  a  sum  of  150/.  for  a  legacy  will  prevent  the  Statute  of  Limitations      Qh  farther 
from  rimning  against  the  legatee  in  equity  and  may  amount  to  an  admission      cousidera- 
of  assets  by  him,  but  will  not  make  the  executor  liable  at  law  as  a  debtor  ^i^^* 

to  the  legatee.  1843. 

In  order  that  an  acknowledgment  may  have  the  efifect  of  taking  a  demand       March  4. 
out  of  the  operation  of  the  Statute  of  Limitations  (stat.  3  &  4  Will.  lY. 
c.  27),  the  acknowledgment  must  appear  to  have  been  made  with  a  view  of  T^sncK^V^C 
rendering  the  party  making  it  liable  to  the  demand,  and  it  must  have  been         r  im  1 
made  to  the  party  entitled  to  make  the  demand.    Therefore,  where  a  bill         '-        ^ 
was  brought  against  two  executors  for  payment  of  a  legacy  bequeathed  to 
the  plaintiffs  wife,  and  for  arrears  of  interest  accrued  since  her  death,  and 
the  plaintiff,  with  a  view  of  taking  his  demand  for  interest  out  of  the 
operation  of  the  42nd  section  of  the  statute,  relied  on  certain  letters  written 
by   one  of  the  executors  to  his  the  plaintifTs  attorney :  Held,  Ist.   That 
the  letters  had  not  the  efifect  ascribed  to  them  by  the  plaintiff,  because  they 
had  been  written  by  the  party,  not  for  the  purpose  of  charging  himself, 
but  of  throwing  the  burden  of  payment  on  the  co-executor.    2ndly.  That 
even  if  they  had  been  written  for  the  puzpose  of  charging  himself,  it  was 
questionable  whether  they  would  avail  the  plaintiff,  inasmuch  as  they 
were  written  before  the  plaintiff  had  taken  out  letters  of  administration 
to  his  wife. 

[Thb  facts  of  this  case  are  concisely  but  sufficiently  stated  in  the 
judgment.] 

Mr.  Simpkinson  and  Mr.  Toller,  for  the  plaintiff  George  Holland.  [  i69  ] 

Mr.  Swamton  and  Mr.  Keene,  for  the  defendant  James  Clark.  [  160  ] 

Mr.  Spence  and  Mr.  Lowndes,  for  the  defendant  John  Clark.  [  161  ] 

Mr.  Simpkitison,  in  reply.  [  1^4  ] 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them, 
are  referred  to  in  the  judgment.] 

The  Vice-Chancellor  :  1842. 

The  bill  in  this  cause,  filed  on   the  25th  April,  1840,  by  Mr.         _L  ' 
George  Holland,  as  the  administrator  of  his  deceased  wife,  formerly       I^  ^^^  ^ 
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Holland  Susanna  Olark,  seeks  the  recovery  ol  the  principal  and  interest  of 
Clark.  ^  legacy  of  150Z.  bequeathed  to  her  bjr  the  will  of  her  grandmotherj 
Sarah  Clark,  who  died  in  the  year  1811.  The  executor^  appointed 
by  this  will  Wete  her  sons,  James  Clark  and  John  Clatk,  the 
defendants,  who  were  also  the  residuary  legatees.  They  proved 
the  will  in  the  same  year,  1811.  The  legatee  Susanna  Clark  was 
then  a  minor  and  unmarried.  She  attained  majority  (when  her 
legacy  vested)  previously  to  her  marriage  with  the  plaintiff,  which 
took  place  before  the  year  1825.  The  plaintiff  has  produced,  and 
proved  in  the  cause,  a  paper  of  the  following  tenor  : 

"  HoBNCHURCH,  December  25,  1825. 

"  We  separately  and  jointly  acknowledge  we  owe  Mr.  George 

Holland,  of  Stifford,  Essex,  the  sum  of  150L,  being  a  legacy  left  to 

his  wife  by  the  late  Mrs.  Sarah  Clark,  of  Homchurch,  Essex,  and 

502.  interest  thereon,  to  the  above  date. 

"  Jambs  Clabk,)  ^^        .       „ 

^Executors.'* 
*'JoHN  Clabk,  ) 

It  is  not  disputed  that  this  paper  was  signed  by  the  defendants 
in  December,  1825,  or  that  it  relates  to  the  legacy  in  question. 
The  legatee  died  in  the  year  1885 ;  and  in  or  after  September, 
1889,  the  plaintiff,  who  appears  to  have  had  various  dealings  with 
the  defendants,  commenced  an  action  of  debt  against  them  jointl}', 
in  which  certain  proceedings  were  had.  I  shall  presently  advert  to 
these  more  particularly.  In  this  action,  which  was  substantially 
[  *166  J  terminated  in  May,  1840,  the  plaintiff  did  not  *sue  as  administrator 
of  his  wife.  In  fact,  he  did  not  sustain  that  character  until  some 
time  after  the  action  had  been  commenced. 

By  their  answers,  the  defendant  John  Clark  does  not,  and  the 
defendant  James  Clark  does,  admit  assets.  The  admission  of 
assets  by  the  latter  in  his  answer  is  in  effect  thus  :  that  the 
two  defendants  possessed  all  the  testatrix's  personal  estate  not 
specifically  bequeathed,  which  came  to  their  knowledge,  and  that 
it  was  sufficient  to  answer  and  satisfy  all  her  just  debts  and 
funeral  and  testamentary  expenses,  and  the  legacies  bequeathed 
by  her  will. 

The  defendants,  I  think,  must  be  taken  to  claim  by  their 
answers,  the  benefit  of  the  stat.  8  &  4  Will.  IV.  c.  27 ;  but  they 
also  contend  that  the  effect  of  the  paper  of  1825,  accepted  as  it  was, 
though  not  signed,  by  the  plaintiff,  was  to  give  him  an  action  at 
law,  and  to  convert  the  demand  for  the  legacy  into  a  mere  debt,  so 
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as  to  exempt  them  from  being  sued  here  ;  and  that  the  proceedings     Holland 

at  law,  including  the  payment  hy  James  Clark  into  Court  in  the      clabk. 

action,  and  the  acceptance  by  the  plaintiff  of  a  sum  of  46Z.,  amount 

to  a  conclusive  bar  against  him,  if  he  could  otherwise  have  sued  in 

equity.    The  question  has  also  been  argued,  whether  the  paper  of 

1825   ought   to    be   treated   as    an  admission  of  assets  by    the 

defendants.    It  is  clear,  that  the  document  of  1825  precludes  the 

defendants  from  all  benefit  under  the  40th  section  of  the  statute  of 

William  the  Fourth.    With  regard  to  the  question  of  admission  of 

assets,  it  was  my  impression  during  the  argument,  that  the  paper 

did  not  amount  to  such  an  admission.     Subsequent  consideration 

of  the  case,  and  of  the  authorities  to  which  I  have  referred,  has  not 

confirmed,  nor  has  wholly  removed,  that  impression.    Not  having 

a  clear  opinion  upon  the  point,  and  not  thinking  it  necessary  now 

to  decide,  nor  being  sure  that  it  will  be  necessary  to  decide,  the 

question,  I  shall  reserve  it.    I  feel  confirmed  in  the  opinion,  that 

the  paper,  whether  to  be  taken  as  an  admission  of  assets  or  *not,      [  ^^^^  ] 

did  not  give  the  plaintiff  a  right  of  action ;  that,  unless  equivalent 

to  an  admission  of  assets,  it  did  not  create  a  personal  demand 

against  the  defendants  enforceable  here ;  and  that  it  had  not  the 

effect  of  barring  or  prejudicing  the  right  of  the  plaintiff's  wife  in 

the  legacy,  or  his  title  in  right  of  his  wife,  as  a  legatee. 

The  paper  is  not  a  deed,  a  bill  of  exchange,  or  a  promissory  note. 
It  does  not  express  or  show  any  consideration,  whether  of  for- 
bearance or  otherwise,  and  is  not  by  the  plaintiff  suggested  to  have 
been  given  upon  any  other  consideration  than  the  fact,  if  existing, 
of  the  possession  or  sufficiency  of  assets.  [On  this  point  his 
Honour  referred  to  Decks  v.  Strutt  (i),  and  Jones  v.  Tanner  (2),  and 
also  mentioned  that  he  had  looked  at  Rogers  v.  Soutten  (3),  Childs  v. 
Monins  (4),  Bradly  v.  Heath  (5),  and  several  other  cases  enumerated 
by  him.] 

With  respect  to  the  action  between  the  parties,  the  plaintiff's  bill 
of  particulars  in  it  included,  besides  certain  other  items,  amounting 
altogether  to  1892.  88.  9d.,  the  following  :  "  25th  December,  1825. 
To  memorandum  of  *debt,  2002.     Interest  to  Christmas,  1889,       [M68J 

190/.  0«.  ejd.     Subsequent  interest "    These  are  debits  against 

the  defendant,  to  whom,  however,  the  bill  of  particulars  allows 
a  credit    thus :     ''  Deduct    James    and    John    Clark's    account, 

(1)  5  T.  B.  690.  See  6  B.  R.  563.     (4)  23  B.  B.  513  (2  Brod.  &  B.  460). 

(2)  7  B.  &  C.  542 ;  1  Man.  &  By.  420.    (5)  30  B.  B.  217  (3  Sim.  543). 

(3)  44  B.  B.  289  (2  Keen,  598). 
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Holland  112/.  lis.  lid.''  John  Clark  pleaded,  that  the  defendants  were 
Clark.  never  indebted — the  Statute  of  Limitations,  and  a  set-off.  James 
Clark  separately  pleaded  pleas  of  the  same  nature,  and  also  pay- 
ment, except  as  to  a  sum  of  46Z.,  which  he  brought  into  Court. 
The  plaintiff,  in  May,  1840,  accepted  the  46Z.  in  satisfaction,  as  to 
James  Clark,  of  the  causes  of  action,  in  respect  of  which  it  was  paid 
into  Court,  and  took  the  money  out  of  Court  accordingly ;  and,  in 
what  I  believe  is  the  usual  form,  the  action  was  abandoned  against 
James  Clark.  No  further  step  appears  to  have  been  taken  at  law. 
The  defendants  contend,  that,  having  regard  to  the  bill  of 
particulars,  the  demand  for  the  legacy  and  interest  must 
necessarily  be  considered  as  satisfied  or  extinguished  by  means 
of  these  legal  proceedings,  and  the  acceptance  of  the  46Z.  If, 
indeed,  it  appeared  that  the  legacy  and  interest  were  included  in  an 
account,  upon  the  result  of  which  the  46Z.  was  the  balance  due, 
that  might  be  the  consequence.  This  state  of  things,  however, 
though  possible,  is  not  manifest;  and  notwithstanding  that  the 
difference  between  189Z.  8«.  9d.  and  1122.  11^.  11^.  is  less  than  46/., 
and  that  there  are  such  items  in  the  bill  of  particulars  as  I  have 
mentioned,  I  cannot  conceive  that  upon  any  legal  or  equitable 
principles  there  is  an  estoppel  against  the  plaintiff,  so  as  to  bar 
him,  whether  in  truth  the  balance  of  46/.  was  or  was  not  due,  with- 
out reference  to  the  demand  now  in  question,  or  to  the  paper  of 
1826  ;  especially,  as  that  paper  did  not,  in  my  opinion,  as  I  have 
said,  confer  any  right  of  action;  and  as,  independently  of  that 
paper,  an  action  was  not  maintainable  for  the  legacy,  even  had  the 
plaintiff  sued  at  law  as  his  wife's  administrator,  which  he  did  not 
do.  But  there  is  enough,  I  think,  to  render  it  proper  to  direct  an 
[  •IBQ  ]  enquiry,  which  may  produce  information  *as  to  the  account  upon 
which,  and  the  circumstances  under  which,  the  sum  of  46/.  arose 
and  was  paid  and  received.  Upon  this  part  of  the  case,  I  have 
thought  it  right  to  refer  to  the  learned  note  to  Salmon  v.  Smith  (i), 
mentioned  in  the  argument,  and  to  Robinson's  case  (2),  Seddon  v. 
Tutop  (8),  Stafford  v.  Clark  (4),  Bowden  v.  Home  (5),  Eastmure  v. 
Laws  (6),  and  Lord  Bagot  v.  Williams  (7). 

The  only  remaining  question  is,  whether  sect.  42  of  the  stat. 
3  &  4  Will.  IV.  c.  27,  applies  against  the  plaintiff,  which  turns  on 

(1)  1  Wins.  Saund.  207.  (5)  7  Bing.  716. 

(2)  6  Co.  Hep.  32  b,  last  ed.,  Vol.  3,  (6)  50  E.  E.  746  (6  Bing.  N.  0. 444  ; 
p.  96.  7  Scott,  461). 

(3)  3  B.  E.  274  (6  T.  E,  607).  (7)  27  B.  E.  340  (3  B.  &  C.  235). 

(4)  2  Bing.  377.    See  21  E.  E.  446, 
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the  effect  to  be  given  to  the  correspondence  of  1839,  between  John  Holland 
Clark  and  the  plaintiff,  and  his  solicitor,  Mr.  Wadeson.  It  is  olabk. 
asserted  on  one  hand,  and  denied  on  the  other,  that  the  letters  of 
John  Clark,  forming  part  of  this  correspondence,  are  acknowledg- 
ments by  him  within  that  section.  The  defendants  allege  various 
objections  against  considering  them  in  this  light.  It  will  be 
sufficient  to  notice  two  of  these  objections.  It  appears  to  me,  first, 
that  though  the  case  of  If Idppy  v.  Hillai*y{i)y  and  that  of 
Routledge  v.  Ramsay  (2),  were  decided  upon  a  different  statute, 
expressed  in  different  language,  the  principle  of  them  applies  to 
this  case.  John  Clark  did  not  write  these  letters  with  any  view  or 
notion  of  making  or  showing  himself  liable  to  any  demand  of  the 
plaintiff.  He  refers  in  them  to  James  Clark,  as  the  person  who 
ought  to  pay  the  demand,  and  expresses  his  readiness  to  assist  the 
plaintiff  in  compelling  James  Clark  to  do  so.  [His  Honour  here 
read  passages  from  these  letters,  establishing  this  point  beyond  all 
dispute,  and  continued  his  judgment  as  follows  :]  I  cannot  therefore  [  170  ] 
hold  these  letters  to  have  the  effect  which  the  plaintiff  wishes  to 
ascribe  to  them.  Again,  if  these  supposed  acknowledgments  were 
free  from  every  objection,  except  as  to  the  person  to  whom  they  were 
given,  I  should  very  much  doubt  their  sufficiency.  Mr.  Holland 
did  not  become  his  wife's  administrator  until  after  the  date  of  the 
last  of  the  letters.  If  a  suit  by  him  for  the  legacy  commenced  after 
her  death  had  been  then  brought  to  a  hearing,  it  would,  I  conceive, 
have  failed.  He  might  never  have  become  her  administrator ;  nor 
is  it  impossible  that  debts  incurred  by  her,  before  her  marriage, 
may  be  unpaid,  which  her  assets  in  the  hands  of  her  administrators 
may,  according  to  the  law  admitted  in  Forbes  v.  Phipps  (d),  be  liable 
to  discharge.  I  am  not,  therefore,  prepared  to  say  that  he  was  in 
July,  1839,  a  person  entitled  within  the  meaning  of  the  42nd 
section ;  the  6th  section  not,  in  my  opinion,  removing  the  difficulty. 
On  the  whole,  I  must  consider  the  plaintiff  precluded  in  any  event 
from  interest  beyond  six  years  before  the  commencement  of  this  suit. 

[By  the  decree  an  enquiry  was  directed  whether  anything  was  due 
for  principal  and  for  interest  in  respect  of  the  legacy  of  150/.,  and 
the  decree  reserved  the  question,  whether,  in  the  event  of  anything 
being  found  due  to  the  plaintiff,  the  paper  of  the  25th  of  December, 
1825,  ought  to  be  considered  as  an  admission  of  assets;  and 

(1)  37  R.  B.  450  (3  B.  &  Ad.  399).  (3)  1  Eden,  502. 

(2)  47  B.  B.  568  (8  Ad.  &  £1.  221). 

19^2 
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Holland     whether  there  ought  to  be  anj'  account  of  the  personal  estate  of  the 
Clark.       testatrix,  Sarah  Clark. 

The  question  thus  reserved  as  to  the  admission  of  assets  was 
brought  before  the  Vice-Ghakcellor  on  further  consideration,  as 
reported  in  2  Y.  &  C.  C.  C.  319,  when  his  Honour  said  (p.  321) :] 

1843.        The  Vice-Chancbllor  : 

March  4. 

What  shall  be  an  implied  admission  of  assets  must  very  much 

^  ^0^321^1  ^*  depend  on  the  particular  circumstances  in  each  case,  the  use  of 
authorities  being  to  afiford  a  principle,  by  the  application  of  which 
a  new  case  may  be  decided,  though  the  facts  may  be  specifically 
different. 

Now,  in  the  first  place,  supposing  my  opinion  to  be  right,  that 
this  document  did  not  give  a  right  of  action,  it  would  have  been  of 
little  or  no  value  unless  it  amounted  to  an  admission  of  assets. 
Possibly  the  maxim  of  construction,  ut  res  magis  valeat  quavi  pereat^ 
might  be  held  to  apply.  But,  without  relying  on  this,  let  us  look 
at  all  the  circumstances  of  the  case  together.  The  testatrix  died  in 
the  year  1811.  Her  will  was  soon  afterwards  proved  by  both  the 
executors.  The  legatee  attained  her  majority,  when  she  became 
entitled  to  the  legacy,  many  years  after  the  death  of  the  testatrix  ; 
she  then  married.  After  her  marriage,  and  more  than  fourteen 
years  after  the  death  of  the  testatrix,  both  the  executors  sign  the 
memorandum,  and,  by  that  memorandum,  separately  and  jointly 
acknowledge  to  owe  the  husband  of  the  legatee  1502.,  being  a  legacy 
left  to  his  wife,  and  602.  interest  thereon.  The  memorandum  is  at 
least  an  admission  that  the  legacy  was  not  liable  to  any  abatement, 
but  that  the  whole  sum  was  due,  together  with  interest.  The 
memorandum  is  accepted  by  the  husband,  who  seems  bound  by  it 
as  to  the  amount  of  interest  then  claimable.  When  the  length  of 
time  since  the  death  of  the  testatrix  is  taken  into  consideration,  in 
connection  with  all  the  other  circumstances  of  the  case,  I  find  the 
doubt  which  I  formerly  entertained  on  the  subject  removed,  and  I 
cannot,  I  think,  acting  upon  the  principle  to  be  extracted  from  the 
authorities,  do  otherwise  than  hold  the  memorandum  to  be 
equivalent  to  an  admission  of  assets  by  both  the  executors. 
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WENTWOKTH  v.  TUBE  (1). 

(1  Y.  &  C.  C.  C.  171—175 ;  affd.  on  appeal,  12  L.  J.  Ch.  61 ;  S.  C.  6  Jur.  980 ; 
on  further  oonflideration,  2  Y.  &  C.  C.  C.  537—638.) 

In  the  case  of  necessaries  supplied  to  a  lunatic,  the  law  raises  a  contract 
bj  implication  on  the  part  of  the  lunatic,  under  which  the  amount  of  such 
necessaries  may  become  payable  as  a  debt  out  of  his  real  or  personal  assets, 
on  a  bill  filed  for  the  administration  of  those  assets. 

The  costs  of  an  unsuccessful  traverse  of  an  inquisition  of  lunacy  allowed 
out  of  the  lunatic's  estate. 

Thb  bill  was  filed  by  the  plaintiff  as  administrator  and  creditor  of 
Charles  Henry  Tubb,  a  lunatic,  against  the  heir-at-law  of  the  lunatic, 
who  was  also  a  lunatic,  and  his  committee,  praying  payment  out  of 
a  certain  real  estate  which  had  descended  from  the  deceased  to  the 
defendant,  the  heir-at-law,  there  being  no  personal  assets. 

The  claim  of  the  plaintiff  was  founded  on  a  report  made  by  the 
Master  in  the  lunacy  of  the  deceased,  by  which,  after  stating  that 
he  had  been  attended  by  the  solicitors  of  all  parties,  he  found, 
amongst  other  things,  that  the  deceased  had  been  maintained  and 
provided  with  necessaries,  as  clothing,  washing,  &c.,  at  the  sole 
expense  of  the  plaintiff,  from  1882  to  1885,  when  the  commission 
of  lunacy  issued,  and  from  that  period  to  the  death  of  the  lunatic 
in  1887 ;  and  the  Master  found,  upon  debiting  the  plaintiff  for 
several  sums  received,  there  was  due  to  him,  on  account  of  such 
maintenance  and  necessaries,  the  sum  of  8602. 

The  cause  now  came  on  for  hearing.  The  plaintiff  gave  in 
evidence  the  proceedings  in  the  lunacy,  including  the  order 
confirming  the  Master's  report,  but  he  adduced  no  other  evidence. 

Mr,  Parry ^  and  Mr.  Russell,  for  the  plaintiff : 

It  is  a  general  rule  of  English  law,  that  certain  persons,  who 
would  otherwise  be  under  a  disability  to  contract,  may  contract  in 
cases  of  necessity;  and  the  rule  extends  to  lunatics  as  well  as 
infants :  Manby  v.  Scott  (2).  *  *  If  courts  of  law  in  the  case  of 
necessaries  supplied  to  a  lunatic,  would  give  relief  to  the  creditor 
in  the  lifetime  of  the  lunatic,  there  is  no  sound  reason  why  a  court 
of  equity  should  not  give  relief  against  his  assets  after  his  decease. 
The  case  of  Carter  v.  Beard  (3)  will  probably  be  cited  on  the  other 
side,  but  there  the  necessaries  were  considered  to  have  been  supplied 
by  the  bounty  of  the  stepfather. 
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(1)  In  re  Rhodes  (1889)  44  Ch.  Div. 
»4,  59  L.  J.  Ch.  298 ;  Sale  of  Goodfi 
Act,  1893,  8.  2. 


(2)  1  Sid.  112. 

(3)  51  E.  E.  204  (10  Sim.  7). 
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Wemtwobth  Mr.  Sitnpkinson,  and  Mr.  Dixon^  for  the  defendant : 

r. 

TuBB.  The  principle  on  which  the  courts  of  law  have  proceeded  in  cases 

of  this  nature,  is,  that  a  man  shall  not  be  allowed  to  stultify  himself 
by  pleading  his  own  Idnacy :  Stroud  v.  Marshall  (i).  That  principle 
does  not  apply  when  the  lunatic  is  dead.  Besides,  in  the  cases 
cited,  the  creditor  had  no  notice  of  the  lunacy.  The  only  express 
authority  in  favour  of  the  plaintiff  is  the  dictum  of  Mr.  Justice 
Bayley  in  Baxter  v.  Earl  of  Portsmouth  (2),  but  that  is  opposed  to 
the  decision  in  Carter  v.  Beard,  which  was  evidently  determined  on 

[  MTS  ]      the  ground  that  a  lunatic  could  not  legally  *con tract.     *     ♦     ♦ 

The   yiGB-GHAKCBLLOR  : 

The  question  raised  by  the  plaintiff  in  this  suit  is,  whether  he 

had  a  just  debt  due  to  him  from  the  deceased  lunatic  at  the  time 

of  his  death.     If  I  were  now  satisfied,  that  there  could  not  have 

been  upon  the  case  stated  by  the  bill,  or  was  not,  such  a  debt,  it 

would  be  right  to  dismiss  the  bill.    If  I  am  not  satisfied  of  the 

non-existence  of  such  a  debt,  it  will  be  right  in  one  view  to  make  a 

decree  for  the  plaintiff,  and  all  other  creditors;   and  in  another 

view,  to  direct  an  enquiry,  whether  the  plaintiff  had  any,  and  if 

any,  what  debt  due  to  him  from  the  lunatic  at  the  time  of  his 

death.     The  debt  claimed  by  the  bill  is  for  the  maintenance  of  the 

lunatic  during  the  period  when  the  lunacy  subsisted ;  but  not  under 

the  authority  of  any  Court  or  jurisdiction ;  nor,  upon  any  contract, 

de  facto,  with  the  lunatic,  made  either  before  or  after  the  lunacy. 

The  debt,  if  it  is  one,  became  due  from  the  lunatic  by  operation  of 

law ;  or,  in  other  words,  upon  a  contract  raised  by  implication  of 

law.    If  I  were  satisfied  that  there  could  be  no  such  contract — that 

there  could  be  no  liability  so  raised,  it  would  be  my  duty  to  dismiss 

the  bill ;  but  I  am  not  so  satisfied.    It  may  be  that  the  plaintiff, 

at  his  own  expense,  supplied  the  lunatic  with  necessaries,  and 

supported  him  decently  and  fitly  with  reference  to  his  station  in 

society  and  the  exigencies  of  his  situation,  and  that  the  plaintiff  did 

so,  not  from  bounty — not  from  charity — ^not  without  the  expectation 

[  •174  ]      or  intention  of  being  *repaid,  nor  upon  the  contract  or  credit  of  any 

third  person ;  and  supposing  the  case  to  be  in  that  position,  I  am 

not  prepared  to  say  that  the  law  would  not  raise  a  contract  between 

the  lunatic  and  the  plaintiff,  without  and  independently  of  any 

contract  de  facto.    The  authorities  which  have  been  cited  seem  in 

favour  of  that  view.    The  case  of  an  infant  is  analogous.     The 

(1)  Cro.  Eliz.  398.  (2)  6  B.  &  C.  170. 
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inconTenience  which  would  ensue,  if   necessaries  could  not  be  Wentwobtu 

supplied  to  a  person  in  this  situation,  except  gratuitously,  as  far  as       tubb. 

he  and  bis  estate  are  concerned,  would  be  great.     Tbe  consequence 

might  be,  that,  not witbstan ding  the  possession  of  large  estates, 

such  a  person  might  be  left  to  casual  charity — thrown  upon  the 

parish,  or  exposed  to  starvation.    I  am  not  prepared  to  say  that 

such  is  the  stajie  of  the  law,  and,  as  at  present  advised,  I  think  that 

it  is  not  so.    It  is  however,  possible,  that  the  maintenance  in  this 

case  may  have  been  afforded  from  bounty — from  charity,  and 

without  any  notion  or  expectation  of  being  repaid  ;  and  such  may 

have  been  the  circumstances  of  the  suit  before  the  Yice-Ghancellor 

of  England — that  of  Carter  v.  Beard,  where  the  question  arose 

between  the  stepfather  and  the  estate  of  the  stepson.    That  state 

of  things  would  create  no  contract.    Again,  the  lunatic  may  have 

been  maintained  with  a  view  to  compensation  ;  but  upon  the  credit 

of  a  third  person.     Then,  it  would  not  be  the  contract  of  the 

lunatic ;  it  would  be  that  of  the  third  party.    But  the  argument 

on  the  part  of  the  defendant  goes  to  the  extent,  that  the  party  so 

contracting  would  have  no  remedy  against  the  lunatic  or  his  estate, 

without  a  distinct  contract  by  him.    If  that  were  so,  it  would,  I 

think,  lead,  as  I  have  said,  to  most  mischievous  results.     The 

defendant  may  be  able  to  show,  that  there  was  no  debt  in  this  case, 

but  I  cannot  at  present  assume  it. 

The  evidence  on  the  part  of  the  plaintiff  is  not  satisfactory; 
there  being  no  evidence  but  the  proceedings  in  the  lunacy.  I  am, 
therefore,  not  at  present  certain,  taking  *the  plaintiff's  view  of  the  [  ^^75  ] 
law  to  be  correct,  that  there  is  a  debt,  and  I  cannot  make  at 
present  a  common  creditor's  decree,  but  shall  direct  an  enquiry  as 
to  the  existence  of  the  debt  claimed  by  the  plaintiff. 


From  this  decree  the  defendant  appealed  to  the  Lord  Chancellor        18^2. 
[as  reported  in  12  L.  J.  Ch.  at  p.  61].  r  12  l.  j  ch 

A/r.  Parry y  for  the  plaiutiff,  in  support  of  the  decree.    ♦    ♦     ♦ 


61] 


Mr.  Simpkhison  and  Mr.  Dixon,  for  the  defendant,  in  support        [  62  ] 
of  the  appeal.     *    ♦    ♦ 

Mr.  Parry,  in  reply. 

The  Lobd  Chancellor: 

The  defendant  in  this  case  had  notice  of  all  the  proceedings  in 
the  lunacy,  was  present  at  their  investigation,  and  therefore  the 


296  1842.    CH.    12  L.  J.  CH.  62 ;  1843.    2  Y.  &  C.  C.  C.  537.    [b-b. 

Wbntwobth  evidence  is  prima  facie  good.  When  necessaries  are  provided  for 
TuBB.  ft  lunatic,  and  there  is  no  fraud  or  imposition  practised,  he  is  bound 
to  pay  for  them,  because  it  is  a  debt,  and  is  therefore  a  charge  upon 
his  estate.  The  Lord  Chancellor,  in  Howard  v.  Digby  (i),  says, 
**  Upon  what  ground  are  allowances  made?  not  from  kindness,  not 
from  charity,  not  for  the  convenience  of  parties,  but  because  they 
are  debts — because  in  the  eye  of  that  Court,  be  it  a  court  of  law  or 
a  court  of  equity,  or  the  Lord  Chancellor  sitting  in  lunacy,  they 
are  valid  debts  incurred  by  the  insane  person,  and  discharged  by 
the  justice  of  the  Court;  "  and,  assuming,  therefore,  that  to  be  the 
law,  there  is  an  end  of  the  case ;  because,  if  they  are  debts,  and 
the  lunatic  dies,  they  are  charges  upon  his  estates.  As  to  the 
decree,  if  the  Master  finds  a  debt,  and  the  parties  differ,  let  them 
come  here  upon  exceptions. 

1843.  The  cause  came  on  [again]  for  hearing  [as  reported  in  2  Y.  & 

[2  Y  &  c  c     ^'  CI.  C.  537]  upon  an  exception  to  the  Master's  report,  by  which  a 

c.  637  ]       certain  sum  of  money  was  found  to  be  due  from  the  estate  of  the 

deceased  lunatic  to  his  solicitor,  for  the  costs  of  an  unsuccessful 

traverse  to  an  inquisition  de  lunatico  inquirendo. 

Mr.  Simpkinson,  and  Mr.  Dixon,  for  the  exception,  said,  that 
although  if  the  lunatic  had  been  living,  the  Lord  Chancellor 
might  have  exercised  a  discretion  in  favour  of  the  solicitor,  yet 
upon  the  death  of  the  lunatic  it  would  be  going  too  far  to  hold 
that  the  costs  were  payable  as  a  debt  out  of  the  lunatic's  estate. 
They  referred  to  Sherwood  v.  Sanderson  (2),  In  re  Bridge  (3). 

Mr.  Russell,  and  Mr.  Perry,  contra. 

The  Vice-Chancellor  : 

I  think  that  the  principles  upon  which  it  was  decided  that  the 
plaintiff  had  a  debt  against  the  estate  of  the  lunatic  (4),  decide  the 
present  question. 

It  cannot  be,  that  an  alleged  lunatic  is  so  far  deprived  of  the 
means  of  defending  himself  as  to  be  prevented  from  having  the 
benefit  of  a  solicitor,  unless  the  solicitor  be  employed  by  a  third 
party,  or  lose  his  costs  if  the  proceedings  are  unsuccessful:  yet 
that  would  be  the  result  if  the  present  objection  were  allowed. 
I  apprehend  the  law  to  be,  that  if  a  man  is  alleged  to  be  a  lunatic, 

(1)  37  R.  R.  276  (2  CI.  &  Fin.  634).     (3)  54  R.  R.  315  (Cr.  &  Ph.  338). 

(2)  13  R.  R.  193  (19  Ves.  280).         (4)  See  ante,  p.  293. 
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whether  truly  or  not,  he  may  employ  (as  far  as  he  can  be  said  to  Wbmtwobth 
exercise  volition  on  the  subject)  a  solicitor,  not  only  to  resist  the       tubb. 
*commissiony  but  afterwards,  for  the  purpose  of  traversing  it,  and       [  *538  ] 
that,  although  the  proceedings  fail,  the  lunatic's  estate  is  liable 
for  the  costs,  subject  to  this — that  if  anything  fraudulent  or  unfair 
— or,  perhaps  I  may  go  as  far  as  to  say  frivolous  or  litigious — 
appears  to  have  taken  place  on  the  part  of  the  solicitor,  the  Court 
may  say  that  no  debt  arises.    There  is  no  evidence  of  that  nature 
here,  and  therefore,  the  amount  of  costs  not  being  impeached,  I 
must  take  it  to  be  a  fair  debt. 


HEL8HAM  v,   LANGLEY.  i8«. 

Nov.  18. 
(1  Y.  &  C.  C.  C.  175—179 ;  S.  C.  nom.  HeUhaw  v.  Langhy,  11  L.  J.  Ch.  17.)  

An  illiterate  agent  entered  into  an  agreement  which  was  obviously    ggu^jg  y  .q^ 
inoomplete  and  improyident :   Held,   that  the  agreement  could  not  be         r  175  i 
specifically  enforced  against  the  principal. 

The  bill  in  this  case  stated,  that,  in  April,  1888,  the  defendant, 
Edward  Langley,  being  seised  in  fee  simple  of  land  situate  near 
the  East  India  Boad,  in  the  county  of  Middlesex,  was  desirous  of 
letting  out  the  same  on  a  building  lease ;  and,  in  the  month  of 
April,  he  called  upon  and  applied  to  Mr.  John  Beasley,  who  had 
been  previously  employed  by  him  as  his  agent  in  letting  certain 
houses  in  Castle  Street,  Poplar,  and  in  collecting  the  rents  of  his 
houses  there,  and  stated  he  was  the  owner  of  a  piece  of  land  in  the 
East  India  Road,  near  his  said  houses,  which  he  was  desirous  of 
letting;  and  Edward  Langley  and  John  Beasley  thereupon  went 
to  view  the  piece  of  land ;  and,  after  a  conversation  as  to  the 
particulars  relating  thereto,  and  the  terms  of  letting  the  same, 
Edward  Langley  desired  John  Beasley  to  put  up  a  board  on  the 
said  land,  with  a  notice  referring  to  him,  and  he  authorized  and 
empowered  the  said  John  Beasley  to  let  the  said  piece  of  land 
accordingly.  That  the  said  John  Beasley  caused  to  be  set  up  on 
the  said  piece  of  land  a  board  with  an  inscription,  stating  that 
the  land  was  to  be  let,  and  referring  persons  desirous  of  taking  the 
same  to  John  Beasley.  That  the  plaintiff  applied  to  John  Beasley, 
and,  after  some  negotiation,  he,  on  behalf  of  the  defendant, 
Edward  Langley,  agreed  to  demise  to  the  plaintiffs,  as  tenants  in 
common,  the  premises.  That  the  contract  was,  on  the  16th  of 
April,  1888,  reduced  into  writing,  and  one  copy  of  such  contract 
was  on  that  day  signed  by  the  plaintiffs ;  *and  another  copy  thereof      [  'i^b  ] 
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HKL8HAM     was  on  that  day  signed  by  John  Beasley,  who  was  duly  aatborized 
lakolet.     to  sign  the  same  on  behalf,  and  as  the  agent  of,  the  defendant, 
Edward  Langley,  and  which  was  in  the  words  and  figures,  or  to 
the  purport  and  effect  following,  (that  is  to  say), — 

"  16th  April,  1838. 

"  John  Beasley,  agent  for  Edward  Langley,  and  on  his  behalf, 
doth  hereby  promise  to  let  to  Arthur  Helsham,  of  Whitechapel,  and 
Andrew  German,  of  Mile  End,  as  tenants  in  common,  all  that  piece 
of  land  on  the  north  side  of  the  East  India  Boad,  Poplar,  in  the 
county  of  Middlesex,  of  an  angular  shape,  as  bounded  by  land- 
marks on  the  north  side,  about  200  feet  frontage,  to  hold  to  the 
said  Andrew  German  and  Arthur  Helsham  for  the  term  of  81  years, 
from  Midsummer  next,  at  the  yearly  rent  of  151. ,  with  a  covenant  of 
renewal  for  the  further  term  of  81  years  at  the  like  yearly  rent 
of  15Z. ;  a  lease  to  be  granted  to  the  said  Edward  Langley  on  the 
aforesaid  terms  and  agreements." 

That  John  Beasley  immediately  wrote  and  sent  to  the  defendant, 
Edward  Langley,  a  letter  dated  the  17th  April,  1888,  communi- 
cating to  him  the  fact  of  his  having  entered  into  the  said  agreement 
with  the  plaintiffs;  but  that  the  defendant,  disregarding  the 
agreement,  and  without  any  communication  whatever  with  the 
plaintiffs  or  the  said  John  Beasley  on  the  subject,  wrongfully 
entered  into  an  agreement  with  the  defendant,  Duncan  Dunbar, 
for  a  like  lease  to  him  of  the  same  piece  of  land,  by  an  agreement 
dated  the  28th  April,  1888. 

The  bill  alleged  various  acts,  to  show  that  Beasley  was  the 
recognised  agent  of  the  defendant  Langley,  and  that  the  defendant, 
Duncan  Dunbar,  knew  of  the  agreement  entered  into  by  Beasley 
with  the  plaintiffs. 

The  bill  prayed  a  specific  performance  of  the  contract,  and  that 
the  defendant,  Edward  Langley,  might  be  decreed  to  execute  a 
[  *177  ]  lease  according  to  the  terms  of  it.  The  bill  *also  prayed  for  an 
injunction  to  restrain  Langley  from  entering  into  any  agreement 
to  let  or  sell  the  premises,  except  subject  to  the  agreement  with  the 
plaintiffs,  and  from  executing  any  demise  or  conveyance  of  the 
same  ;  and  to  restrain  the  defendant,  Dunbar,  from  accepting  any 
lease,  demise,  or  conveyance  of  the  premises. 

The  defendant,  Langley,  by  his  answer,  denied  the  authority  of 
Beasley  to  enter,  as  agent  for  him,  into  the  agreement  with  the 
plaintiffs. 
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The  defendant,  Donbar,  by  his  answer,  relied  on  the  agreement     Hblshak 
entered  into  by  him  with  the  defendant,  Langley.  Lanoley. 

The  plaintiffs  examined,  among  other  witnesses,  John  Beasley, 
who  *  *  deposed,  that,  in  pursuance  of  the  authority  which  was  [  178  ] 
given  to  him  by  the  defendant,  Langley,  he  entered  into  the  agree- 
ment with  the  plaintiffs.  That  the  agreement  was  drawn  up  by 
the  plaintiff,  Andrew  German,  and,  as  the  witness  could  not  write, 
it  was  signed  for  him  by  his  daughter,  Angelina  Beasley,  who 
frequently  assisted  him  in  his  business,  and  particularly  in  any 
writing  he  had  occasion  for. 

The  daughter  of  the  last  witness  corroborated  to  some  extent  the 
evidence  of  her  father.  She  also  proved  the  agreement  of  the 
16th  April,  1888,  and  stated  that  the  name  of  her  father  was  not 
actually  written  by  him,  but  was  written  by  her,  whilst  he  had  hold 
of  the  top  of  the  pen. 

There  was  some  evidence  also  on  the  part  of  the  plaintiffs  to  show  that 
the  defendant,  Langley,  had  at  times  expressed  his  desire  to  perform 
the  agreement  with  the  plaintiffs,  but  that  he  had  been  persuaded  by 
his  friends  to  enter  into  the  agreement  with  the  defendant  Dunbar. 

Mr.  Swanston,  and  Mr,  Anderdon,  for  the  plaintiffs,  contended, 
that  the  evidence  distinctly  proved  that  Beasley  was  authorized,  as 
the  agent  of  Langley,  to  enter  into  the  agreement  with  the  plaintiffs, 
and  that  Dunbar  was  aware  of  the  agreement  with  the  plaintiffs  prior 
to  the  time  when  the  agreement  between  Langley  and  himself  was 
entered  into. 

Mr,  Teady  and  Mr,  Dickinson^  for  the  defendant,  Langley. 

Mr,  Walker^  for  the  defendant,  Dunbar. 

The    Vice-Ghancellor,    without    hearing    the    counsel    for    the       [  179  ] 
defendants : 

Supposing  the  authority  to  Beasley  to  enter  into  the  agreement 
with  the  plaintiffs  to  be  clearly  proved,  it  does  not  follow  that  it  is 
such  an  agreement  as  a  court  of  equity  will  decree  to  be  specifically 
performed.  The  agreement  appears  to  have  been  signed  by  an 
illiterate  person,  as  agent  for  the  defendant,  Langley,  and  to  have 
been  drawn  by  one  of  the  plaintiffs.  In  the  very  first  conversation 
which  takes  place  between  the  principal  and  the  agent  on  the  subject 
of  the  letting  of  the  ground,  the  agent  states  to  the  principal  that  if 
so  short  a  term  as  thirty-one  years,  the  time  for  which  the  principal 


soo 
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Helsham 
Lanolet. 


proposed  to  let  the  ground,  was  only  granted,  houses  of  a  good  class 
could  not  be  built.  It  is  clear  from  the  evidence  of  Beasley  the 
agent,  and,  indeed,  from  all  the  other  evidence,  that  the  ground 
was  intended  for  building  on.  Notwithstanding  this,  the  agreement 
does  not  contain  a  single  stipulation  with  regard  to  building,  nor 
any  covenant  to  build ;  nor,  in  fact,  any  other  covenant  whatever. 
It  is  unnecessary  therefore  to  decide  the  question  of  authority 
or  no  authority.  It  is  clear,  that  if  the  authority  were  ever 
so  well  established,  yet,  according  to  the  decisions  of  this  Ck>iirt, 
a  decree  ought  not  to  be  made  for  a  specific  performance.  The 
defendant,  Langley,  appears  to  have  brought  this  suit  on  himself 
by  his  conduct ;  he  cannot,  therefore,  have  any.  costs.  The 
defendant,  Dunbar,  will  have  his  costs. 

The  bill  was  dismissed  without  costs,  as  to  the  defendant,  Langley, 
but  with  costs  to  the  defendant,  Dunbar. 
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BUREIDGE  V.  ROW  (1). 

(1  Y.  &  C.  0.  C.  183—196;  583—585;  S.  C.  11  L.  J.  Ch.  369;  6  Jur.  121,  499; 

on  appeal,  13  L.  J.  Ch.  178 ;  S.  C.  8  Jur.  299.) 

All  the  interest,  whether  direct  or  derivative,  which  has  been  acquired  by 
any  person  under  a  settlement  in  the  trust  funds  therein  comprised,  is  liable 
upon  his  bankruptcy  to  be  impounded  to  make  good  any  contribution  due 
from  him  to  the  settlement  funds. 

A  married  woman,  out  of  her  separate  income,  pays  the  premiums  on 
certain  policies  of  assurance  on  the  life  of  her  husband,  which,  by  a  settle- 
ment made  previously  to  her  marriage,  were  assigned  as  a  collateral 
security  for  a  provision  settled  upon  her  under  that  instrument  by  the 
covenant  of  her  husband:  Held,  that,  upon  the  money  secured  by  the 
policies  becoming  payable,  she  was  entitled  to  a  lien  on  llie  policy  fund  for 
the  amount  of  the  premiums  so  paid. 

The  voluntary  payment  of  premiums  on  a  policy  of  assurance  confers  on 
the  payer  no  interest  in  the  policy  (2). 

By  an  indenture  of  settlement,  bearing  date  tbe  16th  November, 
1825,  and  made  between  Alderman  Winchester  and  Sarah  his 
daughter,  of  the  first  part,  William  Bow,  the  younger,  of  the  second 
part,  and  Skinner  Bow  and  Thomas  Briggs,  of  the  third  part, 
reciting  that  a  marriage  was  intended  to  be  had  between  the  said 
William  Bow  and  Sarah  Winchester,  and  that,  on  the  treaty  for 
the  same.  Alderman  Winchester  had  agreed  to  execute,  and  had 


(1)  In  re  Weston  [1900]  2  Ch.  164, 
69  L.  J.  Ch.  655,  82  L.  T.  591. 

(2)  Falcke     v.      Scottish      Imperial 


Insurance  Co.  (1886)  34  Ch.  Div.  234, 
244,  56  L.  J.  Ch.  707,  56  L.  T.  220. 
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since  executed,  to  the  said  Skinner  Bow  and.  Thomas  Briggs,  a     Burridoe 


«. 


bond  for  securing  to  them,  in  case  the  marriage  should  take  effect,  row. 
payment  of  the  sum  of  5,0001.  within  six  calei\dar  months  next  after 
his  Alderman  Winchester's  decease,  with  interest  from  the  time  of 
the  marriage  ;  and  reciting  that  William  Bow  had  agreed,  in  case 
the  marriage  should  take  effect,  to  secure  to  the  said  Skinner  Bow 
and  Thomas  Briggs,  their  executors,  administrators  or  assigns, 
payment  of  a  sum  of  5,000Z.  within  six  calendar  months  next  after 
the  decease  of  him  the  said  William  Bow,  and  to  assign  the  several 
policies  of  insurance  thereinafter  mentioned,  *and  the  monies  [  *184  ] 
thereby  secured,  or  to  accrue  thereon,  upon  the  trusts  thereinafter 
expressed :  it  was  witnessed  and  declared,  that,  in  case  the  said 
sum  of  5,000Z.,  so  secured  by  the  said  bond  of  the  said  Alderman 
Winchester,  should  become  payable,  then  the  [trustees  or  trustee 
should  invest  the  same  and  pay  the  income  thereof  to  the  said 
Sarah  Winchester  for  her  separate  use  for  her  life,  and  after  her 
death  to  the  said  William  Bow  during  his  life,  and  after  the  death 
of  the  survivor  should  hold  the  same,  upon  certain  trusts,  for  the 
benefit  of  the  children  (if  any)  of  the  marriage,  and  in  default  of 
children  for  the  executors  or  next  of  kin  (according  to  circum- 
stances) of  Sarah  Winchester.  And  by  the  same  indenture,  the 
said  William  Bow  covenanted  with  the  trustees,  that,  in  case  the 
said  intended  marriage  should  take  effect,  his  heirs,  executors,  or 
administrators,  would,  within  the  space  of  six  calendar  months 
after  his  decease,  pay  to  the  trustees,  the  sum  of  5,000!.,  upon  the 
trusts  thereinafter  declared  concerning  the  same ;  and  after  reciting 
that  the  said  William  Bow  had  effected  two  policies  of  assurance  on 
his  life  for  8,0002.  and  2,0002.] ,  and  reciting  that  it  had  been  agreed,  [  186  ] 
that  those  policies,  and  all  bonuses  and  accumulations  thereon, 
should  be  assigned  to  the  said  trustees  as  a  fund  or  security  in  aid 
of  the  covenant  thereinbefore  contained  for  payment  of  the  said 
sum  of  5,0002.  thereby  covenanted  to  be  paid,  and  all  and  every 
other  sum  or  sums  which  they  the  said  trustees,  or  the  survivor  of 
them,  might  pay  to  keep  the  same  policies  on  foot,  as  thereinafter 
mentioned  :  it  was  thereby  further  witnessed,  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of '  the  said  intended 
marriage,  the  said  William  Bow  [did  assign  to  the  trustees  the  said 
two  policies  of  insurance  thereinbefore  mentioned,  and  the  said  two 
sums  of  8,0002.  and  2,0002.  thereby  secured],  and  every  other  sum  of 
money  payable  by  virtue  of  the  same  policies  of  insurance,  and  out 
of  the  monies  so  to  be  received,  to  pay,  satisfy,  and  retain  the  said 
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BuBBiDaB  sum  of  5,000!.  thereinbefore  covenanted  to  be  paid  by  the  said 
Row.  William  Bow,  or  so  mach  thereof  as  should  not  have  been  pre- 
viously paid  by  his  heirs,  executors,  or  administrators,  pursuant  to 
the  same  covenant ;  and  also  should  invest  the  said  sum  of  5,0001., 
and  such  further  or  other  sums,  [and  pay  the  income  thereof  to  the 
said  Sarah  Winchester  for  her  separate  use  during  her  life,  and  after 
[  186  ]  her  death  should  hold  the  same]  upon  certain  trusts  for  the  benefit 
of  the  children  of  the  marriage ;  and  in  default  of  children,  in  trust 
for  the  said  W.  Bow,  his  executors,  administrators,  and  assigns. 

The  settlement  contained  a  covenant  on  the  part  of  Bow  to  keep 
the  policies  on  foot ;  and  it  was  provided,  that  in  case  Bow  should 
at  any  time  thereafter  neglect  or  refuse  to  pay  the  annual  pre- 
miums, it  should  be  lawful  for,  but  not  compulsory  upon  the 
trustees,  at  the  request  in  writing  of  Bow  and  his  wife,  to  pay  the 
annual  premiums  out  of  the  interest  of  the  5,000Z.,  payable  on  the 
decease  of  Alderman  Winchester,  or  to  mortgage,  charge,  or  sell  the 
policies,  and  stand  possessed  of  the  produce  upon  the  same  trusts  as 
were  declared  of  the  5,000{.  thereby  secured. 

The  marriage  took  effect  soon  after  the  date  of  the  settlement. 

On  the  9th  of  October,  1828,  a  commission  of  bankrupt  issued 
against  W.  Bow,  when,  in  pursuance  of  an  order  obtained  on  the 
petition  of  the  trustees,  the  covenant  of  Bow  to  pay  the  5,000!.  was 
valued  at  1,6262.,  and  the  trustees  proved  for  the  same  accordingly. 
Dividends  n^ere  afterwards  received  on  this  proof,  which  were 
invested  in  the  purchase  of  4812.  Ida.  9d,  Consols,  in  the  names  of 
the  trustees. 

Bow  paid  the  premiums  due  on  the  policies  of  assurance  until  his 
bankruptcy.  For  some  years  after  that  period  they  were  paid  by 
Alderman  Winchester,  who  retained  the  amount  out  of  the  interest 
payable  from  him  to  his  daughter  on  the  5,000Z.  bond,  and  ultimately 
they  were  paid  by  the  daughter  herself. 

[By  an  indenture  of  assignment,  dated  the  5th  January,  1882, 
and  made  between  the  assignees  of  Bow,  of  the  one  part,  and 
Alderman  Winchester,  of  the  other  part,  in  consideration  of  the  sum 
of  100!.,  the  said  assignees  assigned  to  the  said  Alderman  Win- 
chester all  the  reversion,  interest,  and  expectancy  of  the  said  bank- 
rupt of  and  in  the  interest  of  the  first  mentioned  sum  of  5,000!.,  so 
secured  by  the  bond  of  the  said  Henry  Winchester,  as  therein  was 
mentioned,  and  also  of  and  in  the  said  secondly  mentioned  sum  of 
5,000!.  so  secured  to  be  paid  to  the  trustees  by  virtue  of  the  said 
settlement,  in  as  full,  ample,  and  beneficial  a  manner  as  he  the  said 
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William  Bow,  his  executors,  administrators,  or  assigns,  by  virtue  of    Bitkbidob 

Mm 

the  said  indentare  of  settlement,  might  have  held  the  same  in  case        row. 
he  had  not  become  a  bankrupt.] 

Shortly  after  the  execution  of  this  assignment,  namely,  in  March,        [  188  ] 
1832,  William  Bow  died,  leaving  no  issue.    His  widow  in  the  follow- 
ing month  married  John  Burridge,  and  soon  afterwards  went  with 
her  husband  to  the  East  Indies.     No  settlement  was  made  upon  this 
marriage. 

Upon  the  death  of  William  Bow,  the  trustees,  8kinner  Bow  and 
Thomas  Briggs,  received  the  two  sums  of  S,OOOZ.  and  2,000/. 
secured  by  the  policies  of  assurance,  and  also  a  further  sum  of  279L 
as  a  bonus  thereon,  and  they,  with  the  privity  of  Alderman  Win- 
chester, invested  these  sums  in  the  purchase  of  a  sum  of 
5,992/.  178.  4^.,  S/.  per  cent.  Consolidated  Bank  Annuities,  in  their 
the  trustees'  joint  names. 

The  dividends  on  this  last-mentioned  stock,  and  also  on  the 
481/.  198.  9d.  Consols,  were  regularly  paid  by  Briggs,  the  acting 
trustee  under  Bow's  marriage  settlement,  to  Mr.  and  Mrs.  Burridge 
until  the  year  1885,  from  which  time  the  dividends  were  allowed  to 
accumulate. 

On  the  17th  February,  1888,  a  fiat  in  bankruptcy  issued  against 
Alderman  Winchester,  under  which  he  was  declared  a  bankrupt.  In 
the  following  month  Alderman  Winchester  died ;  and  in  July  Mr. 
and  Mrs.  Burridge  returned  from  India  and  claimed  to  have  a 
transfer  to  them  of  the  5,992/.  lis.  4d.  stock,  and  the  payment  of 
the  dividends  remaining  in  the  hands  of  Briggs.  This  was  refused 
on  the  ground  that  Briggs,  who  was  solicitor  under  the  fiat  against 
Winchester,  and  also  Winchester's  private  solicitor,  had  received 
notice  from  Winchester's  assignees  not  to  make  such  transfer  or 
payment. 

The  present  bill  was  filed  by  Mr.  and  Mrs.  Burridge  against  the 
trustees  of  Bow's  marriage  settlement  and  the  assignees  of  Win- 
chester,  charging  that  the  assignees  claimed  the  produce  of  the 
policies  on  the  ground  that  Bow's  ^covenant  for  payment  of  5,000/.  [  *^^^  ] 
had  been  satisfied  by  the  proof  made  by  the  trustees  against  Bow's 
estate  under  his  bankruptcy,  and  praying  a  declaration  that  the 
plaintiffs  were  entitled  either  to  an  absolute  interest,  or  an  interest 
for  the  life  of  John  Burridge,  in  the  sum  of  481/.  19«.  9d.  Consols, 
and  also  in  the  sum  of  5,992/.  17«.  4d.  Consols,  the  produce  of  the 
policies,  and  might  be  paid  the  dividends  on  the  latter  sum  due 
since  1885,  and  might  be  repaid  the  amount  of  premiums  paid  by 
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BuBBiDOB    Mrs.  Burridge  oh  the  policy  from  the  time  of  Bow's  bankraptcr 
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Row.        until  her  death. 

The  hearing  of  the  cause  having  commenced,  the  Yice- 
Chancellor  observed,  that  Row's  assignees  were  not  before  the 
Court;  and,  although  they  had  executed  an  assignment  to 
Winchester  of  the  bankrupt's  interest  in  the  trust  funds,  that 
might  not  include  every  interest  which  they  as  assignees  might 
have  in  the  questions  before  the  Court.  No  further  observation, 
however,  was  made  on  that  subject  in  the  course  of  this  day*s 
argument. 

Mr.   Simpkinson,   Mr.  Russell,   and  Mr.    Wether  ell    for    the 
plaintiffs : 

First,  the  sum  of  4811.  Ids.  9d.  represents  the  corpti^  of  the  5,000/. 
which  Bow  covenanted  to  pay.  The  plaintiffs,  therefore,  are 
entitled  to  the  dividends  of  that  sum  for  the  life  of  Mrs.  Burridge. 

Secondly,  the  plaintiffs  have  a  right  to  have  the  sum  of 
5,992Z.  lis.  4d.  Consols  applied  by  the  trustees  in  satisfaction  of  the 
bond  of  Alderman  Winchester.  [On  this  point  they  cited  Priddy  v. 
Rose  (i),  Woodyatt  v.  Gresley  (2),  and  other  cases  of  mutual  credit.] 

[  190  ]  Mr,  Rogers,  Mr.  Briggs,  and  Mr.  Bourdillon,  for  the  trustees. 

Mr.  Cooper,  and  Mr.  Walford,  for  the  assignees  of  Winchester : 

*  *  On  the  proof  being  made  under  Bow's  bankruptcy,  the 
policy  fund  was  withdrawn  from  the  settlement,  and  became  vested  in 
[  'i^i  ]  *Bow's  assignees,  and  afterwards  in  Winchester.  *  *  Suppose  the 
policies,  under  such  circumstances,  had  been  sold  to  a  stranger, 
could  it  have  been  contended  that  they  were  liable  to  the  trusts  of 
the  settlement  ?  If  not,  the  accidental  circumstances  of  their  being 
sold  to  Alderman  Winchester  can  make  no  difference.  In  the  cases 
which  have  been  cited,  the  claims  which  were  set  off  against  each 
other  arose  out  of  the  same  settlement,  which  is  not  the  case  here. 
The  mere  circumstance,  it  is  submitted,  of  Winchester's  paying  the 
premiums  would  entitle  him  to  the  fund.  Upon  the  bankruptcy  of 
Bow,  there  were  no  funds  to  keep  up  the  premiums,  and  the  trusts 
were  at  an  end.  Subject  to  any  arrangement  between  himself  and 
his  daughter,  it  was  a  clear  and  distinct  purchase  by  Alderman 
Winchester. 

(1)  17  E.  E.  24  (3  Mer.  86).  (2)  42  E.  E.  153  (8  Sim.  180). 
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From  whatever  motive  Alderman  Winchester  paid  thepe  premiums,  Row. 
if  they  were  not  paid  by  means  of  any  contract  with  the  trustees  or 
with  Mr.  Burridge  or  his  wife,  the  consequence  of  those  payments 
would  not  be  the  acquisition  of  the  property  in  the  policies  by 
Alderman  Winchester.  Nothing  that  has  been  stated  to  me  has 
had  the  effect  of  persuading  me  that,  without  any  contract  for  that 
purpose,  the  mere  fact  of  making  payments  of  the  premiums, 
however  necessary  that  might  be  for  the  preservation  of  the  pro* 
perty,  would  give  the  party  making  those  payments  a  title  to  the 
property.  I  am  not  aware  that  there  is  any  authority  or  principle 
in  ^support  of  any  such  proposition*  I  must,  therefore,  hold,  that  [  *192  ] 
Mrs.  Burridge's  life  interest  in  the  policy  fund  exists  in  her,  not 
affected  in  any  way  by  what  has  been  done,  except  to  this  extent, 
— that  if  there  be  any  dispute  whether  or  not  Alderman  Winchestei^ 
was  repaid  the  amount  of  the  premiums  by  means  of  the  detention 
of  the  income  which  he  was  liable  to  pay  to  Mrs.  Burridge,  there 
must  be  an  inquiry  on  that  point.  (It  was  here  stated  at  the  Bar 
that  he  was  repaid.)     Then  that  fact  must  appear  on  the  decree. 

It  then  remains  to  consider  the  title  of  Mrs.  Burridge  to  com* 
pensatioui  or  indemnity,  in  respect  of  the  payments  which  she  has 
made,  and  which  her  husband's  estate  was  liable  to  make.  It  is^ 
as  I  understand,  proved  in  the  causO)  that  Mrs»  Burridge,  out  of 
her  income,  or  by  means  of  deductions  out  of  her  income,  has 
actually  paid  the  premiums,  to  a  certain  extent,  on  the  policies 
which  his  estate  was  liable  to  pay.  I  must,  therefore,  declare,  that 
the  plaintiff,  Mr.  Burridge,  in  right  of  his  wife,  has,  in  respect  of 
the  sums  charged  against  her  for  these  premiums,  a  lien  upon 
Bow's  interest  under  the  settlement,  whether  it  has  been  assigned 
or  not  to  Alderman  Winchester.  Whether  those  sums  would  carry 
interest  may  be  a  question.  If  I  were  to  decide  the  question  now,  I 
should  decide  that  these  premiums  bear  simple  interest  at  41.  per  cent. 
(The  defendants'  counsel  said  they  would  not  press  this  point.) 

Then  there  is  another  question,  (treating  it  as  unaffected  by  any 
thing  which  has  taken  place  in  Winchester's  bankruptcy),  namely, 
the  question  of  set-off.  Having  regard  to  the  rights  and  liabiliticH 
of  the  parties  immediately  before  the  bankruptcy  of  Winchester,  I 
think  there  fs^  a  right  on  the  part  of  the  plaintiffs  to  say,  that  the 
interest  belonging  to  Bow's  estate,  which  Mr.  Winchester  had 
purchased,  shall  not  be  taken  from  them  without  making  good 
W^inchester's  obligations;  although  the  liability  does  not  stand 
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BuBBiDOB  *exactl7  on  the  same  footing  as  in  the  three  cases  of  Priddy  v. 
How.  Rosey  Woody att  v.  Gresley,  and  Smith  v.  Smith.  I  view  the  policy 
[  *193  ]  fund  as  standing  rightly  in  the  names  of  the  trustees  now  before 
the  Court.  If  Winchester  had  not  become  bankrupt,  and  after  his 
death  his  executors  had  applied  to  the  trustees  for  a  transfer  of  the 
policy  fund  and  interest  on  the  policies,  the  trustees  would  have  had 
a  right  to  say, — **  True,  we  owe  you  this,  but  you  owe  us  a  sum  on 
your  bond;  therefore,  let  an  account  be  stated  between  us."  If 
that  were  the  state  of  the  rights  of  the  parties  at  that  time,  the 
bankruptcy  of  Winchester  would  make  no  difference ;  but,  accord- 
ing to  the  extensive  meaning  which  has  been  applied  by  the 
authorities  to  that  expression,  there  was  a  mutual  credit  between 
the  parties.  There  was  a  right  of  retainer,  set-off,  or  lien, — call  it 
what  you  will, — in  favour  of  the  plaintiffs  against  Winchester's 
estate.  I  am  not,  however,  prepared  to  say  that  I  can  give  effect 
to  that  lien  now ;  but  it  may  be  convenient  that  I  should  declare 
it,  for  then  the  effect  of  it  may  be  obtained  in  Mrs.  Burridge's 
lifetime ;  inasmuch  as  the  assignees  of  Mr.  Winchester  may  think 
fit  to  sell  the  reversionary  interest  in  the  policies  ;  and  if  they  take 
that  course,  they  must  do  so  subject  to  that  right  which  I  think  I 
am  justified  in  now  declaring  to  be  in  the  plaintiffs. 

On  a  subsequent  day,  on  the  cause  being  again  mentioned,  the 
Vice-chancellor  repeated  the  doubt  which  he  had  before  expressed, 
as  to  the  effect  of  the  deed  of  assignment  on  the  rights  of  Bow*8 
assignees;  his  Honour  being  of  opinion  that  it  was  a  question 
Ivhether)  notwithstanding  that  instrument,  those  assignees  might 
hot  have  a  right  to  call  back  the  431{.  stock :  and  he  desired  that 
the  point  should  be  argued  on  a  future  day. 

The  question  was  accordingly  argued ;  and  [the  Vice-Chancbllor 
[  194  ]  finally  reserved  the  question  as  to  that  fund]  by  retaining  it,  and 
carrying  it  over  to  a  separate  account ;  the  accumulations  to  be 
continued  and  carried  over,  without  prejudice  to  any  question,  with 
liberty  to  the  assignees  of  Row,  or  any  other  person,  to  apply 
respecting  that  fund  as  they  [might]  be  advised. 

AfaijBi,  The  plaintiffs,    Mr.  and   Mrs,   Burridge,   now  presented  their 

rTITi       petition  praying  that  the  sum  of  431/.  19«.  9d,,  Consols,  which, 

under  the  decree  in  this  cause,  had  been  carried  to  a  particular 

account,  might  be  retained  by  the  trustees  of  the  plaintiffs'  marriage 

settlement,  upon  the  trusts  of  that  settlement,  until  full  satisfaction 
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shotdd  be  made  to  them  of  the  sum  of  5,0002.,  to  which,  as     Bubbidok 
such  trastees,  they  were  entitled  by  virtue  of  the  bond  of  Alderman        row, 
Winchester. 

In  consequence  of  the  observations  which  fell  from  the  Court  on 
a  former  occasion  (i),  the  assignees  of  Row  were  served  with  notice 
of  this  petition,  and  appeared,  but  disclaimed  all  interest  in  the 
fund  in  question. 

Mr.   Simpkinson,   Mr.   Russell,   and   Mr.    Wetherell,   for   the 
petitioners. 

Mr.  Briggs,  for  the  assignees  of  Row. 

Mr.  Cooper  (with  whom  was  Mr.  Walford)  for  the  assignees  of 
Alderman  Winchester : 

The  doctrine  of  retainer,  or  set-oflf,  which  has  been  applied  by 
the  Court  to  the  5,992Z.,  Three  per  cent.  Bank  Annuities,  does  not 
apply  to  the  481/.  Consols.  The  former  sum  was  acquired  by  the 
trustees  in  their  character  of  trustees,  and  was  originally  affected 
by  the  trusts  of  the  settlement ;  the  latter  sum  came  to  them  by  an 
accident,  and  was  never  part  of  the  trust  fund.  The  reasons, 
therefore,  for  setting  off  the  former  sum  against  the  5,000{.  trust 
money  due  on  Alderman  Winchester's  bond,  do  not  apply  to  the 
sum  of  *481{.  Consols.  The  right  of  set-ofif,  in  these  cases,  must  [  *684  ] 
arise  out  of  the  same  instrument,  or,  at  all  events,  out  of  the  same 
transaction.  [On  this  point  he  cited  Rawson  v.  Samuel  (2),  Corsbie 
v.  Free  (3),  and  other  cases  of  set-off.] 

The  Yicb-Chancbllor  : 

The  assignees  of  Row,  with  notice  of  the  decree  in  this  cause, 
and  with  knowledge  of  the  reasons  of  the  Court  for  pronouncing 
that  decree,  have  appeared  on  this  petition  as  parties  respondents, 
and  have  deliberately  disclaimed  all  interest  in  the  subject  in 
dispute.     They  are  therefore  out  of  the  question. 

Certainly,  however,  the  doubt,  which  from  the  beginning  I  have 
entertained,  whether  the  assignment  from  them  to  Winchester 
passed  such  title,  if  any,  as  the  assignees  of  Row  had  vested  in 
them  in  any  part  of  this  fund,  has  not  been  removed.  If  that* 
doubt  is  well  founded,  the  assignees  of  Winchester  have  no  interest 
whatever  in  the  fund  now  in  question.     Under  the  circumstances, 

(1)  Ante,  p.  304.  (3)  54  R.  R.  206  (Cr.  &  Ph.  64). 

(2)  54  R.  R.  259  (Cr,  &  Ph.  161). 

20— a 


808  1842.    CH.     1  Y.  &  C.  C.  C.  584—585.  [r.b- 

BuBKiDGE  however,  it  is  not  necessary  to  express  a  conclusive  opinion  on  that 
Bow.  point.  I  will  leave  it  open,  and  assume  for  the  present  that  that 
deed  did  pass  such  interest,  if  any,  as  the  assignees  of  Bow  had  in 
the  dividend  fund.  It  cannot  be  said  that  the  trustees  obtained 
the  dividends  which  composed  that  fund  by  concealment  or  fraud, 
though  it  is  possible,  in  the  events  which  have  occurred,  that  there 
may  be,  or  has  been,  a  right  in  Bow's  assignees  to  recover  back  a 
proportion.  They,  however,  as  I  have  already  mentioned,  have 
disclaimed ;  and  assuming  that  Winchester's  assignees  have  the 
right  which  Bow's  assignees  had,  still  the  dividend  fund  must  be 
[  *585  ]  treated  as  having  come  to  the  hands  of  the  ^trustees  in  that  character. 
If  it  was  in  that  character  alone  that  they  claimed  and  if  proof  was 
made  by  them  in  that  character,  then  whether  the  dividend  fund 
was  included  in  Alderman  Winchester's  purchase  or  not,  it  must 
be  liable  to  the  same  conditions  as  the  policy  fund,  except  as  to  the 
liability  to  make  good  the  premiums. 

[  13  L.  J.  Ch.       The  assignees  of  Alderman  Winchester  appealed  from  the  above 
^^^  ]         decision  [as  reported  in  18  L.  J.  Ch. ;  see  p.  174.] 

Mr.  Cooper,  Mr.  BetheUy  and  Mr.  Walford,  appeared  for  the 
appellants ; 

Mr.  Briggs  for  the  trustees,  and 

Mr.  Sivipkinson,  Mr.  J.  Russell,  and  Mr.  Wetherell,  for  the 
plaintiffs. 

1844.        The  Lord  Ghancellob  [after  stating  the  facts  as  already  reported, 

March  13.  •  i    -i 

said  :J 

[  i7o  J  rpjjg  gj,g^  question  is  as  to  the  policy  fund.    There  can  be  no 

question,  I  think,  that  as  to  this  fund  Mr.  and  Mrs.  Burridge  are 
entitled  to  the  income  of  it  during  the  life  of  Mrs.  Burridge.  The 
question  is,  as  to  the  interest  of  Bow  which  passed  to  his  assignees, 
and  was  assigned  by  them  to  Alderman  Winchester,  and,  by  the 
bankruptcy  of  Alderman  Winchester,  became  vested  in  his  assignees. 
With  respect  to  that,  it  is  material  to  consider  what  was  the  position 
of  Alderman  Winchester  at  the  time  of  his  bankruptcy.  The 
trustees  had  his  bond  for  5,0002.  As  between  Alderman  Winchester 
and  the  trustees  there  was  a  credit  in  favour  of  the  trustees.  The 
bond  was  proveable  indeed  under  the  commission,  and  it  was  prove- 
able  for  the  full  amount,  or  nearly  the  full  amount;  because, 
although  the  principal  was  payable  at  a  future  day,  as  the  interest 
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in  the  meantime  was  payable  from  time  to  time,  it  was  the  same  bdbbidoe 
thing  as  if  the  principal  had  been  immediately  payable.  That  was  Bow. 
clearly,  therefore,  a  credit  in  favour  of  the  trnstees.  On  the  other 
side,  Alderman  Winchester  had  a  regular  assignment  of  the  rever- 
sionary interest  in  the  policy  fund,  and  in  the  other  fund  he  had  a 
regular  assignment  from  the  assignees  of  Bow.  That  was  a  credit 
on  his  side  as  against  the  trustees  under  the  settlement.  It  is 
immaterial,  in  questions  of  this  nature,  when  you  are  considering 
the  mutual  credit  between  parties,  whether  the  money  is  payable 
at  the  time  of  the  bankruptcy  or  not.  The  question  is  the  credit. 
I  think,  under  these  circumstances,  that  this  must  be  considered 
as  a  case  of  mutual  credit,  according  to  the  liberal  interpretation 
that  has  been  given  to  those  words  of  the  statute  in  the  different 
decisions  that  have  taken  place  on  the  subject.  There  was  a  credit 
on  the  one  side  in  favour  of  the  assignees ;  a  credit  on  the  other 
side  in  favour  of  Alderman  Winchester;  and  whatever  were  the 
rights  and  liabilities  of  Alderman  Winchester  at  the  time  of  his 
bankruptcy,  they  would  pass  to  his  assignees.  Therefore,  I  think, 
this  is  a  case  of  mutual  credit. 

But  it  is  unnecessary  to  decide  the  question  on  that  point,  as  I 
think  it  also  comes  within  the  principle  of  retainer.  Alderman 
Winchester  was  indebted  to  the  trustees  under  the  settlement  to 
which  he  was  a  party.  By  purchase  from  the  assignees  of  Bow, 
Alderman  Winchester  acquired  the  interest  of  Bow  under  the  same 
settlement,  and  had  a  claim  upon  the  trustees  under  that  settle- 
ment. There  was  a  liability  to  the  trustees  under  the  settlement 
by  Alderman  Winchester,  who  was  a  party  to  it,  and  there  was  a 
claim  by  him  under  it.  I  think,  therefore,  the  doctrine  of  retainer 
applies.  It  does  not  come  precisely  within  the  cases  of  Priddy  v. 
Ro9e  (1),  and  Smith  v.  Smith  (2),  and  that  class  of  cases,  but  it 
comes  within  the  principle  of  those  cases.  If  Bow  or  his  assignees 
had  been  the  claimants,  the  principle  would  not  have  applied,  but 
the  moment  Alderman  Winchester,  who  had  a  liability  under  the 
settlement  to  which  he  was  a  party,  became  entitled  to  Bow's 
interest  by  the  assignment  from  Bow's  assignees,  I  think  the 
principle  directly  and  distinctly  applies.  He  has  a  claim  and  a 
liability  under  the  settlement  to  which  he  is  a  party,  and  it  would 
be  contrary  to  every  principle  of  equity  and  justice  *that  he  should  [  •izr,  ] 
be  entitled  to  enforce  his  claim  agamst  the  trustees  without  paying 

(1)  17  R.  E  24  (3  Mer.  86).  (2)  1  Y.  &  C.  Ex.  Eq.  338,  a  case 

similar  to  Priddy  v.  Rose, 
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BuRRiDGB  that  which  he  owes  to  the  trust  fund.  I  think,  therefore,  under 
Row.  these  circumstances,  whether  this  case  is  considered  as  a  case  of 
mutual  credit  under  the  Bankruptcy  Act,  or  as  a  case  of  retainer, 
the  assignees  of  Alderman  Winchester  are  not  entitled  to  this  rever- 
sionary interest,  or  to  the  enjoyment  of  it,  until  they  make  good 
the  claim  which  the  trustees  of  that  settlement  have  against 
Alderman  Winchester's  estate. 

This  brings  me  to  the  consideration  of  the  other  circumstances, 
namely,  those  which  relate  to  the  dividend  fund.  The  assignees 
of  Row  might  have  taken  possession  of  those  policies,  and  made 
what  they  could  of  them,  if  they  had  thought  right,  at  the  time  of 
the  proof.  The  policies  were  the  guarantees  for  that  fund,  that 
debt,  which  Bow  was  bound  to  pay,  or  secure  the  payment  of,  six 
months  after  his  death.  They  did  not  choose  to  do  it,  probably 
for  the  reasons  I  have  before  stated,  namely,  because  they  must 
have  kept  the  policies  on  foot  in  order  to  render  them  available,  and 
they  did  not  think  it  worth  their  while  to  do  so.  They  therefore 
abandoned  that  fund  ;  they  abandoned  the  policies.  They  were  kept 
on  foot  by  payments,  in  the  first  instance,  by  Alderman  Winchester, 
and  afterwards  by  Mrs.  Burridge.  Alderman  Winchester  has  been 
reimbursed  the  payments  which  he  made.  Application  was  made 
(I  believe,  by  the  direction  of  the  Yice-Ghancbllor),  to  the  assignees 
of  Bow,  to  know  whether  they  had  any  claim  upon  the  dividend 
fund.  They  said  they  had  no  claim  upon  it,  and,  I  think,  they 
acted  fairly  and  properly;  for  having  formerly  abandoned  the 
policy  fund  on  which  they  might  have  claimed  (probably  for  the 
reasons  I  have  before  stated),  they  had  no  right  in  justice,  at  least, 
afterwards,  upon  finding  that  that  fund  was  an  available  fund,  in 
consequence  of  the  payments  of  the  premiums  made  by  Alderman 
Winchester  and  Mrs.  Burridge,  to  turn  round  and  say,  "  We  claim  the 
fund,"  or  "  We  claim  the  dividends  of  the  fund ; "  and  they  therefore 
acted  perfectly  right  in  disclaiming  all  interest  in  it.  The  question 
then  is,  did  that  dividend  fund  pass  to  Alderman  Winchester  or  not  ? 
I  think,  looking  to  the  deed,  that  neither  by  the  language  nor  by  the 
intention  of  the  parties  did  that  fund  pass.  But  it  is  not  necessary 
to  decide  that  question,  for  this  reason,  that  if  the  fund  did  pass,  it 
will  follow  the  fate  of  the  other  fund,  and  be  subject  to  the  same 
questions  and  the  same  principles.  Therefore,  I  think,  that  neither 
with  respect  to  the  dividend  fund  nor  the  policy  fund,  have  the 
assignees  of  Alderman  Winchester  any  claim  whatever  upon  them, 
until  they  make  good  the  sum  which  they  owed  to  the  trustees. 
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If  they  do  make  that  sum  good  (they  probably  will  not  do  so,  Burbidge 
because  it  is  larger  than  their  own  claim),  then  they  may  raise  a  row. 
question  as  to  the  construction  of  the  deed  with  respect  to  the 
dividends.  It  is  unnecessary  finally  to  decide  that  question,  for 
the  purpose  of  doing  justice  in  this  suit.  I  think  this  was  the 
view  which  was  ultimately  taken  by  the  Vicb-Chancellor  on  the 
two  occasions  when  the  question  came  before  him ;  therefore  his 
judgment  must  be  affirmed,  and  with  costs.  The  assignees  of 
Alderman  Winchester  will  pay  the  costs  of  the  suit,  and  will  have 
their  costs  out  of  the  estate.  They  have  acted  fairly  and  bond  fide 
with  a  view  to  the  interest  of  that  estate. 


ATTORNEY-GENERAL    v.    BRANDRETH.  i842. 

Jan,  17. 
(1  Y.  &  C.  C.  C.  200—203 ;  a  C.  6  Jur.  31.)  

A  testatrix  bequeathed  a  legacy  to  her  executors,  to  be  settled  by  them,    Bnuni^v^ri 
so  that  the  interest  might  he  paid  yearly  to  the  poor  of  the  parish  of  0. :         .     *    ' 
Held,  that  it  was  a  misapplication  of  the  legacy  to  give  it  to  the  funds  of  a         ^        ^ 
charity  which  extended  over  other  parishes  besides  that  of  O.,  and  which 
was  regulated  by  a  deed  giving  absolute  control  over  the  legacy  to  the 
directors  of  and  subscribers  to  the  charity. 

Scheme  directed,  without  a  reference. 

This  was  an  information  filed  by  the  Attorney-General,  at  the 
relation  of  the  vicar  and  churchwardens  of  the  parish  of  Ormskirk, 
for  the  purpose  of  obtaining  an  account  of  the  principal  and 
interest  due  on  a  certain  charitable  legacy  bequeathed  by  the  will 
of  Mrs.  Catherine  Brandreth ;  and  to  have  proper  persons  appointed 
trustees  of  the  charity,  and  a  scheme  for  the  distribution  of  the 
fund  among  the  poor  of  the  parish  of  Ormskirk,  according  to  the 
direction  of  the  will.  The  testatrix  by  her  will,  dated  in  March, 
1827,  gave  and  bequeathed  to  the  poor  of  the  above-mentioned 
parish  the  sum  of  2002.,  to  be  settled  by  her  executors  so  that  the 
interest  might  be  paid  to  them  yearly. 

At  the  time  of  the  decease  of  the  testatrix,  there  existed  in  the 
parish  of  Ormskirk  a  dispensary,  supported  by  voluntary  contribu* 
tion,  for  the  purpose  of  affording,  free  of  expense,  to  the  poor  of 
that  parish,  and  also  of  the  adjoining  parishes,  medicines  and 
medical  attendance.  Shortly  after  the  testatrix's  decease,  the 
defendant  Brandreth,  the  sole  acting  executor  of  her  will,  handed 
over  the  sum  of  200Z.  in  payment  of  the  legacy  to  the  treasurer  of 
that  institution ;  and  this  sum,  together  with  a  sum  of  8001.  arising 
from  subscriptions,  were  applied  in  the  purchase  of  a  piece  of 
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A.-O.       land  and  a  building,  which  were  daly  conveyed  to  trustees  for 
Brasdreth.  the  purposes  of  the  charity. 

[  201  ]  The  deed  by  which  these  premises  were  conveyed,  and  which 

was  dated  in  October,  1832,  contained  a  statement,  that  the  charity 
was  intended  for  the  benefit  of  ''  the  parish  of  Ormskirk  and  the 
adjoining  parishes ; "  and  there  was  a  clause  to  the  effect,  that,  if 
it  should  be  declared  by  the  subscribers  to  the  charity  that  larger 
or  more  convenient  buildings  should  be  erected  in  Ormskirk  instead 
of  the  building  thereby  granted,  it  should  be  lawful  for  the  trustees 
to  sell  and  absolutely  dispose  of  the  land,  buildings,  and  premises 
of  the  charity  by  auction  or  private  contract,  the  purchasers  not  to 
be  bound  to  see  to  the  application  of  the  purchase-money,  and  that 
the  trustees  should  stand  possessed  of  the  money  arising  from 
such  sale,  upon  such  trusts,  and  in  such  manner,  as  should  be 
resolved  upon,  or  decided  by  a  general  meeting  of  the  directors  and 
subscribers  for  the  time  being  of  the  charity. 

It  appeared  that  the  parish  of  Ormskirk  had  received  great 
benefit  from  the  dispensary ;  878  persons  of  that  parish  having 
been  relieved  in  the  year  ending  May,  1835. 

The  defendant  had  paid  20Z.,  the  amount  of  legacy  duty  out  of 
his  own  pocket. 

Mr,  FoUett,  for  the  relators,  contended,  that  the  legacy  had 
been  applied  in  a  manner  inconsistent  with  the  trusts  of  the  will, 
inasmuch  as  it  had  been  appropriated  to  the  use  of  other  parishes 
than  Ormskirk,  and  had  also,  by  the  terms  of  the  deed,  been  placed 
under  the  controul  of  persons  not  contemplated  by  the  testatrix. 
He  cited  Attoiixey-General  v.  Comber  (i). 

Mr.  Simpkinson,  for  the  defendant,  after  commenting  on  the 

hardship  of  the  case  of  his  client,  contended,  that,  by  the  terms  of 

[  '202  ]       the  deed,  the  parish  of  Ormskirk  was  suflSciently  *protected,  as  the 

poor  of  that  parish   were  thereby  primarily  provided  for.    He 

referred  to  Wilkinso^i  v.  Malm  (2). 

The  Vicb-Chancellor  : 

I  am  placed  under  the  necessity  of  deciding,  that  this  legacy 
should  be  paid  in  a  manner  conformable  to  the  trusts  of  the  will ; 
and,  although  there  is  a  provision  in  the  deed  for  securing  the 
application  of  the  fund  in  the  shape  of  medical  aid,  yet,  considering 

(1)  25  E.  E.  163  (2  Sim.  &  St.  93).  (2)  37  E,  B.  791  (2  Cr,  &  J,  636), 
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the  trasta  of  the  deed,  both  with  regard  to  the  persons  to  receive        A.-a. 

the  benefit  of  the  charity,  and  the  extengive  powers  which  the  bbandreth. 

subscribers  have  over  it,  I  regret  to  be  compelled  to  decide  against 

the  defendant.     It  is  clear  that  Mr.  Brandreth  intended  what  was 

liberal  and  beneficial  to  the  charity,  and  I  am  not  sure  that  he  may 

not  have  done  what  was  best  for  it.     The  Court,  however,  is  called 

upon  to  say,  whether,  having  regard  to  the  provisions  of  the  deed, 

this  money  has  been  properly  applied,  and  I  am  obliged  to  decide 

that  it  has  not.    The  relators,  therefore,  have  a  right  to  say,  that 

the  legacy  is  still  due ;  and,  if  so,  I  am  obliged  also  to  say,  that 

the  costs  of  obtaining  that  legacy  must  be  paid  out  of  the  estate  of 

the  testatrix. 

As  to  interest,  it  is  plain  that  the  parish  has  had  the  benefit  of 
this  sum  for  a  considerable  time.  I  shall  therefore  give  no  interest 
beyond  the  time  of  filing  the  information.  The  legacy  duty  must 
be  deducted. 

I  cannot  send  such  a  case  as  this  into  the  Master's  oflSce.  .  The 
Court  itself  must  direct  a  scheme. 

Let  the  defendant  pay  into  Court  the  sum  of  180Z.,  being  the 
amount  of  the  legacy,  after  deducting  legacy  duty  at  102.  per  cent., 
and  interest  thereon,  at  the  rate  of  41.  per  cent,  per  annum,  from 
the  time  of  filing  the  information  to  the  day  of  payment;  the 
amount  to  be  verified  by  affidavit.  Let  the  money,  when  paid 
in,  be  laid  out.  And  let  the  dividends  of  the  stock  to  be  purchased 
be  paid  to  the  defendant  during  his  life,  or  till  further  order,  to  be 
applied  by  him,  with  the  approbation  of  *the  vicar  and  church-  [  *203  ] 
wardens  of  the  parish  of  Ormskirk  for  the  time  being,  or  the 
majority  of  them,  including  the  defendant,  every  year,  on  Christ- 
mas Eve,  in  providing  clothing  and  fuel  for  such  of  the  deserving 
poor,  resident  in  the  parish  of  Ormskirk,  (whether  parishioners  or 
not,  but  not  receiving  out-door  relief),  as  may  be  agreed  upon. 
And  after  the  death  of  the  defendant,  let  the  dividends  be  paid 
to  the  vicar  of  Ormskirk  for  the  time  being,  (his  identity  to 
be  verified  by  affidavit),  to  be  applied  by  him,  with  the  appro- 
bation of  the  churchwardens,  or  the  majority  of  them,  including 
the  vicar,  to  the  like  purposes.  Tax  the  relators  their  costs  of  this 
suit,  and  let  such  costs  be  paid  by  the  defendant. 
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1842. 
Jan,  20. 


Knight 
Bruce,  V.-C. 

[230] 


[235] 


EADES  V.  HARRIS. 

(1  Y.  &  C.  C.  C.  230—235.) 

There  is  no  distinction  between  assignments  pendente  Hie  of  equitable 
intejrests  by  plaintiffs,  and  similar  assignments  by  defendants. 

[This  was  the  hearing  of  a  suit  by  three  cestui  que  trusts  against 
their  trustees.  One  of  the  plaintiffs  had  executed  a  creditor's  deed 
since  the  institution  of  the  suit,  and  the  defendants  objected  that 
the  trustee  of  the  creditor's  deed  ought  to  have  been  added  as  a 
party  to  the  suit. 

It  was  admitted  that  the  assignment  'pendente  lite  of  an  equitable 
interest  by  a  defendant  would  have  no  effect  upon  the  decree  made 
at  the  hearing  of  the  suit.] 

After  the  case  had  been  disposed  of,  the  Vice-chancellor  said 
that  he  did  not  recollect  the  distinction  to  have  been  before  taken 
between  assignments  pendente  lite  of  equitable  interests  by  defen- 
dants, and  similar  assignments  by  plaintiffs ;  and  he  called  upon 
the  counsel  before  the  Bar  to  mention  some  authority  on  the  subject. 
[Some  cases]  were  then  mentioned  as  I>earing  on  the  point ;  but  it 
seemed  to  be  admitted  that  no  authority  existed  for  the  distinction. 


1842. 
Jan.  23. 


Kniqht 
Bruce,  V.-C. 

[236  ] 


MAY  V.  SELBY(I). 

(1  Y.  tfc  C.  C.  C.  235—239;  S.  C.  6  Jur.  52.) 

A  trustee  may  file  a  bill  against  his  co-trustee  to  recover  the  trust-fund, 
without  making  the  cestui  que  trusts  parties. 

A  bill  to  affect  real  assets  must  be  brought  by  the  plaintiff,  on  behalf  of 
himself  and  all  other  the  creditors  of  the  tesfator. 

John  Bosanqubt  Polhill  by  his  will  devised  a  messuage,  called 
Saint  Vincents,  with  the  appurtenances,  to  Walter  Barton  May  and 
James  Selby,  and  their  heirs,  upon  trust  to  sell,  with  power  to  give 
receipts,  &c.,  and  to  place  out  the  money  arising  from  the  sale  in 
Government  securities,  and  pay  the  dividends  to  the  testator's  wife, 
Elizabeth,  for  her  life;  and  after  her  death  to  pay,  assign,  and 
transfer  the  trust  monies  unto  all  the  children  of  the  testator,  who 
should  be  living  at  his  decease,  in  equal  shares ;  but  if  there  should 
be  no  such  children,  to  pay,  assign,  and  transfer  such  trust  monies 
unto  all  the  children  of  the  testator's  sister,  Sarah,  the  wife  of 
William  Douthwaite,  in  equal  shares.  And  the  testator  gave  power 
to  his  trustees  to  delay  the  sale,  in  case  his  wife  should  wish  to 
occupy  the  premises. 

(1)  In  re  Cross  (1881)  20  Ch.  Piv.  109,  51  L,  J.  Ch.  645,  45  L.  T.  777. 
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The  testator  died  in  1825,  leaving  no  children ;  but  there  were        Mat 
four  infant  children  of  his  sister  Sarah  living  at  his  death,  two  of       sklby. 
whom,  who  were  daughters,  afterwards  married. 

In  1827,  the  property  was  put  up  to  auction,  but  afterwards  [  236  ] 
purchased  by  private  contract  by  a  Mr.  Schoones  for  3,0002.  Of 
this  sum,  2,000/.  were  left  on  mortgage  of  the  premises,  and  500Z. 
were  paid  by  Schoones  to  Selby.  The  remaining  sum  of  5002.  was 
paid  as  a  deposit  to  Brooks,  the  auctioneer,  but  as  he  had  been 
employed  on  the  responsibility  of  the  widow,  and  against  the  advice 
of  Selby,  an  equivalent  was  paid  to  Selby  by  Schoones  out  of  some  . 
money  which  Schoones  owed  the  widow  for  furniture,  the  widow 
taking  the  risk  of  recovering  the  deposit.  Selby  therefore  received 
from  Schoones  1,000Z. 

In  1828,  Selby  died.  In  1829,  Brooks  became  a  bankrupt, 
whereby  the  5002.  deposit  was  lost.  And  in  1831,  the  testator's 
widow  married  Sir  William  Twisden,  having  previously  by  a  settle- 
ment, dated  the  22nd  March  of  that  year,  assigned  all  her  property 
to  May,  the  surviving  trustee  under  the  testator's  will,  and  George 
Claridge,  in  trust  for  her  separate  use,  without  power  of  anticipation. 

The  bill,  which  was  filed  by  May  against  the  heir-at-law  and  the 
personal  representative  of  Selby,  and  against  Sir  William  and  Lady 
Twisden,  and  Claridge,  after  stating  the  foregoing  facts,  and 
alleging  that  Selby  was  a  trader  within  the  meaning  of  the  bank- 
rupt laws,  prayed  that  the  plaintiff,  as  surviving  trustee  under  the 
will,  might  be  paid  the  sum  of  1,0002.  so  due  and  owing  by  Selby 
out  of  his  estate,  or  in  case  assets  were  not  admitted  for  that 
purpose,  that  the  usual  accounts  might  be  taken  of  his  personal 
estate,  and  if  necessary,  that  his  real  estate  might  be  sold,  &c. 
But  in  case  the  Court  should  be  of  opinion  that  Selby's  estate  was 
not  liable  to  pay  that  part  of  the  1,0002.  which  arose  from  the  sale 
of  the  furniture,  then,  that  such  part  might  be  paid  by  Sir  William 
Twisden,  or  out  of  the  separate  estate  of  Lady  Twisden,  the  plaintiff 
retaining  the  dividends  of  her  estate  for  that  purpose ;  and  that  the 
several  liabilities  of  all  parties  in  respect  of  the  1,0002.  might  be 
settled  and  declared. 

The  cause  now  came  on  for  hearing.  .  237  -1 

The  case  having  been  opened  for  the  plaintiff,  Mr.  Russell,  for 
the  personal  representative  and  heir-at-law  of  Selby,  objected  that 
the  children  of  Mrs.  Douthwaite  ought  to  have  been  made  parties 
to  the  suit,  as  otherwise,  each  of  them  might,  on  a  future  occasion 
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Mat        file  a  bill  against  the  defendants  whom  he  represented,  praying  the 

Sblbt.       same  relief  as  was  prayed  by  this  bill.     He  also  contended,  that, 

as  the  bill  sought  relief  against  the  real  estate  of  Selby,  it  oagfat  to 

have  been  brought  by  the  plaintiff  on  behalf  of  himself  and  all 

other  the  creditors  of  Selby. 

Mr,  Sivanston  and  Mr,  Bazalgettey  for  the  plaintiff: 

The  statement  in  the  bill  of  the  names  of  the  children  of  Mrs. 
Douthwaite  is  mere  surplusage.  In  a  suit  by  one  accounting  party 
against  another,  or  by  a  surviving  trustee  against  the  representative 
of  a  deceased  trustee  for  the  restoration  of  the  trust  fund,  it  is  not 
necessary  to  make  the  cestui  que  trusts  parties :  Franco  v.  Franco  (i). 
Independently  of  the  principle  of  that  case,  the  frame  of  the  bill  is 
sufficient  under  the  dOth  of  Lord  Cottenham's  Orders ;  and  at  all 
events,  as  the  objection  has  not  been  taken  by  the  answer,  the 
Court  may  deal  with  the  case  under  the  40th  of  those  Orders. 
Sir  William  and  Lady  Twisden  are  made  parties  in  respect  of  the 
auxiliary  relief  prayed  by  the  bill.  As  to  the  heir-at-law  of  Selby, 
it  may  be  conceded,  that  the  suit  in  its  present  shape  cannot  be 
sustained  against  him.  The  plaintiff,  therefore,  is  willing  that  as 
against  him  the  bill  should  be  dismissed. 

Mr.  Heathficld,  for  Sir  William  Twisden. 

[  238  ]  Mr.  Shebbeare,  for  the  defendant,  Lady  Twisden. 

Mr.  Freeling,  for  the  defendant,  Claridge. 

Mr.  Russell,  in  reply,  contended  that  in  Franco  v.  Franco  the 
contract  was  special,  and  gave  a  right  to  one  trustee  to  proceed 
personally  against  the  other,  without  joining  the  cestui  que  trusts. 
But  admitting  that  the  bill  in  that  case  was  sustainable  on  the 
general  ground  contended  for,  here  the  object  of  the  bill  was  not 
merely  to  obtain  possession  of  the  trust  fund,  inasmuch  as  the 
prayer  extended  to  a  declaration  of  the  liabilities  of  the  parties. 

The  Vice-Chancellor  : 

The  case  of  Franco  v.  Franco  decided  that  where  one  trustee  had 
concurred  with  another  in  a  breach  of  trust  committed  for  the 
benefit  of  the  latter,  under  a  contract  between  them  that  the  latter 
should  indemnify  the  former,  a  bill  might  be  filed  by  the  trustee 

(1)  3  E.  B.  50  (3  Ves.  75). 
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who  concarred  against  his  co-trustee,  without  the  presence  of  the  may 
cestui  que  trusts ;  yet  no  man  can  deny  that  the  defendant  m  that  sblby. 
case  was  liable  to  another  suit  at  their  instance.  Having  regard 
to  that  decision,  and  considering  the  object  to  which  this  suit  is 
admitted  at  the  Bar  by  the  counsel  for  the  plainti£f  to  be  now 
limited,  considering  also  the  orders  of  Lord  Gottenham  to  which 
reference  has  been  made,  I  am  of  opinion  that  the  suit  may  go  on. 
But  the  bill  must  be  dismissed  as  against  the  heir-at-law  of  Selbyj 
with  costs,  by  consent  of  the  plaintiff;  and  it  must  be  entered  in 
the  decree  that  the  plaintiff  waives  all  personal  demand  against 
Sir  William  Twisden,  and  also  all  demand  against  the  estate  of 
Selby,  except  for  sums  actually  received  by  him.  And  then  let  the 
plaintiff  take  the  usual  creditors'  decree  against  the  personal  estate 
of  Selby. 

Mr.  Heathfield  then,  on  the  part  of  his  cUent  Sir  William 
Twisden,  submitted  that  the  suit  should  be  dismissed  as  ^against       [  *239  ] 
him,  as  he  had  admitted  nothing,  and  nothing  had  been  proved 
against  him. 

The  Yice-Ghancellob  : 

His  present  position  is  the  result  of  having  married  a  lady 
having  separate  estate.  She  has  a  right  to  conduct  the  suit 
relating  to  her  separate  estate  as  she  may  think  fit ;  and  being 
her  husband  he  must  remain  before  the  Court. 


MASON  V.  FKANBXIN.  i842. 

(1  Y.  &  C.  0.  0.  239—242.)  Jan^d> 

A  bill  brought  by  a  purchaser  for  the  specific  performance  of  an  agree-       Knight 
ment  to  sell  lot  A.  as  described  in  the  particulars  of  sale,  was  resisted  by      *^^^»  *  ••^• 
the  vendors  on  the  ground  (stated  in  their  answer)  that  by  an  arrangement,         ^        -I 
to  which  the  plaintiff  was  a  pai-ty,  part  of  lot  A.,  as  described,  was 
deducted  from  that  lot  and  added  to  lot  B. :  Held,  that  the  plaintiff,  on 
amending  his  bill  and  putting  in  issue  this  averment,  was  bound  to  make 
the  purchasers  of  lot  £.  defendants  to  the  suit. 

The  bill  was  filed  by  the  plaintiffs  against  the  defendants,  devisees 
in  trust  for  sale  under  the  will  of  Edmund  Collins,  for  the  specific 
performance  of  a  contract  by  the  latter  to  sell  the  plaintiffs  lot  6 
of  a  property  situate  at  New  Windsor,  near  the  river  Thames, 
which  had  been  sold  by  auction  in  lots,  and  of  which  lots  1,  2,  and 
6  had  been  purchased  by  the  plaintiffs.     The  complaint  was,  that 
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Mason  although  a  certain  piece  of  land  was,  according  to  the  printed 
Fbakkun.  particulars  of  sale  included  in  lot  5,  yet  the  defendants  refused 
to  execute  to  the  plaintiffs  a  conveyance  which  included  that  piece 
of  land. 

The  defendants  by  their  answer  stated,  that  by  an  arrangement 
made  publicly  at  the  sale,  at  which  the  plaintiff  John  Mason  and 
a  Mr.  Seeker,  who  then  acted  as  his  solicitor,  were  present,  it  was 
settled  expressly,  and  in  a  manner  which  John  Mason  must  have 
perfectly  understood,  that  the  piece  of  land  in  question  should 
belong  to  and  be  included  in  lot  4,  subject  to  a  right  of  way 
leading  to  lot  5 ;  that  this  alteration  was,  with  the  consent  of  all 
parties  present,  and  particularly  Seeker,  noted  in  writing  on  the 
I  *240  ]  plan  of  the  premises  which  was  exhibited  at  the  ^auction ;  and 
that  the  plan  so  altered  was  publicly  referred  to  by  the  auctioneer 
in  selling  the  lots. 

The  defendants  then  stated,  that  under  the  circumstances  before 
mentioned  the  lots  were  sold  in  succession;  that  John  Mason  was 

declared   the  purchaser  of   lots  1  and  2,  and  a  Mr.  the 

purchaser  of  lot  8 ;  that,  immediately  after  the  sale  of  lot  3, 
lot  4  was  put  up  for  sale,  and  that  after  a  competition  between 
John  Mason  and  Messrs.  William  and  James  Jennings,  the  latter 
were  the  highest  bidders  for  and  became  the  purchasers  of  that 
lot.  The  defendants  then  averred,  that  the  Jennings'  purchased 
upon  the  faith  of  the  printed  particulars,  and  of  the  alterations 
so  made  in  the  plan,  and  paid  their  deposit  and  signed  the  usual 
purchase  agreement ;  ''and  they  claim  the  full  benefit  of  their  said 
purchase,  and  insist  upon  having  the  said  piece  of  ground 
included  in  their  purchase,  and  conveyed  to  them  subject  to 
the  right  of  way,"  &c. 

The  defendants  proceeded  to  state  that,  after  the  sale  of  lot  4, 
lot  5  was  put  up  for  sale,  and  the  plaintiff  John  Mason  was  the 
highest  bidder  and  declared  the  purchaser  thereof,  on  behalf  of 
himself  and  the  other  plaintiff.  And  the  defendants  admitted 
that,  ater  the  sale,  the  plaintiff  John  Mason,  acting  for  himself 
and  the  other  plaintiff,  paid  his  deposit  and  signed  a  memo- 
randum in  writing  of  the  sale,  which  was  endorsed  on  the 
printed  particulars;  that  the  auctioneer  also  signed  this  memo- 
randum as  agent  for  the  defendants,  but  that  he  inadvertently 
omitted  to  write  upon  it  any  note  or  remark  as  to  what  passed 
at  the  sale  relative  to  the  piece  of  land  in  question. 

It  was  not  stated  in  the  answer,  nor  did  it  in  any  manner  appear, 
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\vh6ther  the  contract  with  Messrs.  Jennings  was  signed  before  the       Mason 


r. 


contract  with  the  plaintiffs.  Franklin. 

This  answer  having  been  pat  in,  the  plaintiffs  amended  their 
bill  by  putting  in   issue  the   facts   alleged  by  the  answer,   but 
without  making    Messrs.    Jennings  defendants.      This  omission 
\VaB  noticed  in  a  general  manner,   but  not  in  the   "^shape  of   a       [  *24i  J 
formal  objection,  in  the  answer  to  the  amended  bill. 

On  the  cause  coming  on  for  hearing, 

Mi\  Anderdon  and  Mr,  Wright,  for  the  defendants,  objected 
to  the  omission  of  W.  and  J.  Jennings  as  defendants  to  the  suit. 

Mr.  Wigrain  and  Mr.  Lloyd,  for  the  plaintiffs,  [cited  Tasker  v. 
Small  (1)  and  Wood  v.  White  (2).  As  there  was  no  privity  of 
contract  between  the  Jennings  and  the  plaintiffs,  the  latter  had  no 
equity  against  them]  • 

The  Yige-Ghancellob  : 

I  think  that  the  general  rule  is  as  has  been  stated— that  you 
cannot  raise  a  question  of  adverse  collateral  facts  on  a  bill  for 
specific  performance.  The  question  is,  whether  the  rule  applies 
to  a  case  circumstanced  like  the  present,  which  is  the  case  of  a  bill 
brought  by  purchasers  at  an  auction  for  the  specific  performance 
of  an  agreement  entered  into  with  the  vendors,  who  are  trustees 
for  sale,  to  purchase  a  certain  lot  called  lot  5,  according  to  a  certain 
alleged  description  of  its  contents.  The  defence  is,  that,  by  reason 
of  an  arrangement  which  took  place  at  the  sale,  a  piece  of  land 
which  is  the  subject  in  dispute,  and  which  is  claimed  by  the 
plaintiffs  as  belonging  to  their  lot,  was  attributed  to  the  lot  sold 
immediately  before  that  lot,  namely  lot  4 ;  and  therefore,  that 
they  the  defendants  entered  into  a  contract  for  sale  of  the 
fourth  lot,  as  altered  by  this  addition,  to  Jennings.  It  is  contended 
for  the  plaintiffs,  that  the  purchasers  of  the  5th  lot  *have  a  right  to  [  *242  ] 
file  a  bill  for  specific  performance  against  the  present  defendants 
alone,  leaving  them  exposed  to  another  suit  by  Jennings.  I  think 
it  would  be  improper,  under  the  circumstances  of  this  case,  to 
leave  them  so  exposed.  Admitting  the  general  rule,  I  do  not  think 
it  applies  to  this  description  of  case.  I  may,  however,  say,  that 
having  regard  to  this  defence,  and  to  the  case  which  a  plaintiff  in 
a  bill  for  specific  performance  is   bound  to  make  out  unless  the 

(1)  45  I{.  R.  212  (3  My.  &  O.  63).  (2)  48  R.  R.  152  (4  My.  &  Cr.  460). 
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Franklin. 


evidence  for  the  defendant  wholly  fails,  it  would  be  a  strong  thing 
to  dismiss  the  bill  under  such  circumstances.  The  plaintiffs, 
therefore,  must  have  liberty  to  atnend  by  adding  parties^ 

[The  costs  of  the  day  were  reserved;]  .      . 


1841 
Feb.  8,  10. 


iCnight 
Bbucb,  V.-C. 

[280] 


[281] 


CHAGG  V.  FORD. 

(1  Y.  &  0.  0.  C.  280—289.) 

Upon  the  dissolution  of  the  partnership  of  A*  and  B.  it  was  agreed  that 
B.  should  undertake  the  business  of  winding  up  the  afiGeursof  the  firm: 
Held,  that  B.  was  not  solely  chargeable  with  the  loss  occasioned  by  the 
injudicious  Sale  of  part  of  the  partnership  effects,  inasmuch  as  A.  still 
retained  his  general  rights  as  a  partnet,  and  consequently  had  full  power 
to  prevent  the  sale. 

Held,  under  circumstances  showing  a  general  acquiescence  in  the  acts  of 
his  co-partners,  that  one  partner  was  liable  to  share  the  losses  arising  from 
certain  adventures  entered  into  by  the  co>partners,  in  breach  of  the  terms 
of  the  partnership  articles. 

Ik  March,  1801,  the  plaintiff  and  defendant  entered  into  partner*^ 
ship  in  the  business  of  commission  merchants,  at  Liverpool,  in 
the  name  of  William  Ford  &  Go.  No  articles  of  partnership  were 
then  entered  into,  but  it  was  agreed  that  the  business  should  be 
conducted  by  the  defendant  as  the  acting  managing  partner,  and 
that  the  profits  of  the  partnership  should  be  equally  divided 
between  the  partners,  after  allowing  the  defendant  lOOL  per 
annum  for  his  salary. 

This  partnership  continued  upon  the  footing  above  mentioned 
until  the  31st  December,  1817,  when,  except  for  the  purpose  of 
winding  up  the  concern,  it  was  dissolved.  The  dissolution, 
however,  was  not  notified  in  the  Gazette  until  the  year  1823. 

In  July,  1817,  Eutgers  and  Seaman,  of  New  York,  who  had 
dealings  with  Ford  &  Co.,  and  were  indebted  to  them  in  respect  of 
such  dealings  in  a  sum  of  4,358i.  7a.  9d.,  consigned  to  Ford  <&  Co. 
155  bales  of  cotton.  Of  these  108  bales  were  sold  by  the  defendant 
at  various  times  in  1817  and  1818,  at  rates  between  2&d.  and  2\d. 
per  pound,  and  by  the  produce  of  these  sales,  amounting  to 
2,968/.  2a.,  Butgers  and  Seaman's  debt  was  reduced  to  1,389/.  19a.  Id. 
The  remaining  47  bales  were  not  sold  by  the  defendant  until  the 
years  1827  and  1828,  and  then  fetched  only  the  sum  of  123/.  8a.  IW., 
being  at  the  rate  of  6|rf.  and  &\d.  per  pound.  By  this  sum  of 
123/.  3a.  lid.,  Butgers  and  Seaman's  debt  was  further  reduced  to 
1,266/.  15a.  9c/.,  but  as  that  firm  had  become  insolvent,  the  principal 
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question  in  the  present  suit  was  whether  the  defendant  was  entitled       Cbaoo 
to  carry  the  last-mentioned  sum  to  the  account  of  profit  and  loss  in        fobd. 
the  partnership,  or  whether  he  was,  by  reason  of  negligence  in 
delaying*'tbe  sale  of  the  47  bales,  to  be  charged  individually  with 
the  whole  or.  any  .part  of  that  sum. 

The  Master  found,  that  some  time  previous  to  the  16th  December, 
,  1818,  the  plaintiff  applied  to  the  defendant  verbally,  requesting 
that  the  remaining  bales  of  cotton  should  be  immediately  sold,  and 
that  the  account  between  the  firm  of  William  Ford  &  Co.  and 
Messrs.  Butgers  and  Seaman  should  be  closed,  or  that  the  defendant 
would  take  the  whole  of  the  cotton  on  his  own  account,  or  that  he 
would  immediately  sell  the  plaintiff 's  share  of  the  cotton.  And  he 
also  found,  that  the  plaintiff,  in  several  letters  addressed  by  him  to 
the  defendant,  and  bearing  date  respectively  the  16th,  17th,  21st, 
and  23rd  days  of  December,  1818,  which  letters  were  duly  received 
by  the  defendant,  repeated  the  same  request,  and  complained  that 
the  cotton  had  been  retained  and  continued  unsold  contrary  to  his 
expressed  wishes.  And  he  found,  that  after  the  commencement  of 
this  suit,  and  on  or  about  the  6th  February,  1824,  the  plaintiff, 
through  his  solicitor,  wrote  *to  the  defendant,  requesting  that  the  [  *282  ] 
cotton  might  be  sold  without  prejudice,  and  that  he  enclosed  the 
form  of  advertisement  of  the  sale,  and  that  the  defendant  refused 
to  accede  to  such  proposal.  And  he  further  found,  that  on  the 
16th  December,  1818,  the  price  of  cotton  at  Liverpool  was  16(1.  to 
21d.  per  pound,  and  that  if  the  47  bales  of  cotton  so  consigned  to 
William  Ford  &  Co.  by  Messrs.  Butgers  and  Seaman  had  been  then 
sold  at  21rf.  they  would  have  produced  the  sum  of  1,202{.  5«.  9d. 
The  Master,  however,  upon  consideration  of  all  the  facts  of  the 
case,  expressed  his  opinion  to  be,  that  the  defendant  was,  as  the 
managing  partner  in  the  said  concern  of  William  Ford  &  Co., 
authorized  to  place  the  said  sum  of  1,266/.  15«.  9d.,  being  the 
amount  of  the  loss  arising  from  the  cotton  so  consigned  to  the  said 
partnership,  to  the  account  of  profit  and  loss  of  the  said  concern, 
and  also  to  place  to  the  said  account  the  sum  of  491.  18s.  5d., 
being  the  amount  paid  by  the  defendant  on  account  of  the  ware- 
housing and  insurance  of  the  cotton  subsequent  to  the  Slst  of 
December,  1817. 

To  this  report  the  plaintiff  took  exceptions,  on  the  ground  that 
the  defendant  ought  to  be  charged  in  account  with  the  whole  of  the 
1,266/.  15s.  9d.  and  49/.  IBs.  6d. ;  or  at  all  events  that  the  only 
portion  of  the  1,266/.  15s.  9d.  which  ought  to  be  earned  to  the 
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Cbaoo       account  of  profit  and  loss  was  the  difference  between  that  sam  and 
Ford.        1,202/.  58.  9d.,  the  amount  which  the  47  bales  would  have  produced 
if  sold  on  the  16th  December,  1818. 

Mr.  Spence  and  Mr.  Goodeve,  for  the  exceptions,  contended 
that  it  was  the  defendant's  duty  to  sell  the  cotton  immediately  on 
the  dissolution  of  the  partnership.     *     ♦     * 

[  283  ]  Mr.  Anderdon  and  Mr.  Terrell,  contra  : 

This  bill  was  filed  in  1828,  and  the  plaintiff  might  have  applied 
by  motion  for  a  receiver  and  a  sale.  Under  any  circumstances, 
therefore,  at  this  late  period,  he  ought  not  to  be  allowed  to  fix  the 
defendant  with  the  consequences  of  a  mere  erroneous  exercise  of 
discretion.  *  *  There  was  nothing  to  prevent  the  plaintiff  from 
interfering  for  the  purpose  of  having  a  better  discretion  exercised. 
Although  Ford  was  the  manager,  it  is  not  pretended  that  the 
plaintiff  had  not  an  equal  control  over  the  partnership  property. 
His  partnership  right  was  not  excluded  by  compact,  though  he  chose 
to  pay  a  salary  for  management.  Besides,  the  cotton  was  in  a  hired 
warehouse,  to  which  he  might  have  had  access  at  any  time.  It  is 
impossible  to  say  that  mere  notices  from  one  partner  to  another  are 
to  determine  their  rights.  As  to  the  sale  of  the  property,  the  Court 
allows  the  same  discretion  to  partners  as  to  executors :  Btixton  v. 
Buxton  (i). 

Mr.  Spence,  in  reply : 

The  general  rule  which  has  been  contended  for  is  supported  by 
[  •284  ]  the  authority  of  Sir  William  *Grant,  in  Featherstonhaiigh  v. 
Femvick{2).  It  is  contended,  on  the  other  side,  that  the  right  of 
sale  can  only  be  enforced  in  equity.  But  it  would  lead  to  very 
serious  consequences  to  hold  that  a  man's  rights,  in  these  cases, 
depends  on  whether  he  files  a  bill.  Whether  the  dissolution  is  by 
death  or  inter  vivos  cannot  effect  the  general  rule.  The  Court 
allows  a  discretion  to  executors  because  third  persons  are  affected 
by  their  acts :   Wedderburn  v.  Wedderburn  (3). 

Feb,  10.      The  Vicb-Chancbllor  : 

In  this  case  the  question  is,  whether  the  defendant  is  to  be 
charged  with  the  loss  which  has  arisen  from  delaying  the  sale  of 

(1)  43  E.  B.  138  (1  My.  &  Or.  80).  (3)  44  B.  B.  331  (2  Keen,  722 ;  affd. 

(2)  11  R.  E.  77  (17  Vee.  298).  4  My.  &  Or.  41). 
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some  cotton,  which  in  effect  is  to  be  considered  as  having  belonged       Cbago 
to  the  partnership  at  the  time  of  its  dissolution  or  expiration.  ford. 

The  defendant  had  been  the  managing  partner,  and  must,  I 
think,  be  taken  to  have  been  the  person  who  principally  under- 
took the  duty,  and  was  principally  trusted  with  the  charge 
of  winding  up  the  affairs  of  it.  The  plaintiff  was,  I  conceive, 
entitled  to  have  the  cotton  sold  sooner  than  it  was,  and  sold 
at  a  time  when  the  loss  would  have  been  wholly  or  to  a  great 
extent  obviated.  Under  these  circumstances,  if  it  had  been 
established  in  proof,  that  the  defendant  had  acted  fraudulently,  or 
had,  beyond  merely  refusing  to  sell,  so  acted  as  to  prevent  the 
plaintiff  from  selling,  it  is  very  possible  that  I  might  have  acceded 
to  the  plaintiff's  demand,  seeking  to  charge  the  defendant  with  the 
loss.  But  fraud  is  out  of  the  question.  The  defendant,  whether 
wisely  or  unwisely,  yet,  as  it  must  I  think  be  taken,  in  the  honest 
exercise  of  his  judgment,  considered  that  the  sale  (a  matter  in 
which  he  was  interested  as  well  as  the  plaintiff)  ought  to  be  delayed. 
The  plaintiff,  for  any  thing  that  appears!  might  himself  have  sold 
the  cotton,  or  have  taken  measures  for  its  sale,  or  *have  possessed  [  *'^^^  1 
himself  of  it.  He  might  have  filed  a  bill,  and  applied  for  a  receiver, 
Nothing  of  this  kind  is  however  done,  and  the  partners  appearing 
to  have  had,  at  least  after  the  termination  of  the  partnership,  equal 
powers  and  equal  means  of  enforcing  their  rights,  I  cannot  say  that 
the  Master  is  wrong  in  having  declined  to  throw  all  the  consequences 
of  the  delayed  sale  on  Mr.  Ford;  and  this  being  the  only  point 
made  against  the  report,  I  must  confirm  it ;  but  I  shall  give  the 
plaintiff  his  deposit,  and  no  costs  of  the  exceptions  on  either  side. 

Exceptions  orernded. 

During  the  original  partnership  of  Cragg  and  Ford,  another  part-  Feb.  9,  lo. 
nership  was  formed  between  them  and  Nathaniel  Lawrence,  in  the 
same  style  or  firm  of  W.  Ford  k  Co.,  under  articles,  dated  the  11th 
April,  1812.  The  object  of  this  latter  partnership  was  to  extend  the 
business  of  the  former  partnership  by  means  of  a  connexion  with 
America ;  and  for  that  purpose  Lawrence  went  over  to  New  York, 
where  he  resided  and  acted  as  a  partner,  at  a  salary  of  4502.  a  year. 

The  articles  contained  clauses  to  the  following  effect :  viz.  that 
no  bill  or  bills  of  exchange  should  be  drawn,  indorsed,  or  accepted 
in  the  name  of  the  said  concern,  at  any  place  or  places  out  of 
Liverpool,  by  any  of  the  partners,  other  than  and  except  such  bills 
as  were  necessary  for  payment  of  the  said  annual  sum  of  450/. ; 
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Craoo  and  that  no  sacrifice  shonld  be  made  in  any  \vay  for  obtaining 
Ford,  orders  or  commission,  either  by  adventuring  jointly  with  the 
shippers  of  any  goods  or  merchandize,  or  by  advancing  or  com- 
mitting the  credit  or  liability  of  the  said  concern  in  anywise 
beyond  two-thirds,  or  at  the  farthest  three-fourths  of  the  real 
value  or  invoice  price  of  any  such  goods  or  merchandizes  as  might 
be  consigned  to  the  said  partnership  concern,  at  the  place  from 
which  consigned,  and  not  then,  without  having  first  received  as 
[  '286  ]  security  for  the  same  *bills  of  lading  of  the  said  goods,  with  orders 
to  make  insurance  thereon,  and  full  power  to  sell  the  same  within 
a  given  reasonable  time. 

On  taking  the  accounts  of  the  partnership  of  Cragg,  Ford,  and 
Lawrence  in  this  suit,  (which  was  a  distinct  suit  from  that  which 
involved  the  aflfairs  of  Cragg  and  Ford  only),  the  question  was  whether 
the  partnership  should  be  charged  with  two  sums  of  1,100L  and 
624/.,  being  the  respective  amounts  of  certain  losses  arising  from 
adventures,  in  which  Ford  and  Lawrence  had  been  engaged, 
contrary,  as  the  plaintiff  Cragg  alleged,  to  the  above-mentioned 
provisions  in  the  articles. 

It  appeared  from  the  Master's  report,  that  in  1818,  and  during 
the  continuance  of  the  partnership,  a  quantity  of  cotton  was 
shipped  by  a  house  in  America,  on  board  the  Ottawa^  bound  for 
London,  on  the  joint  account  of  the  shippers,  W.  Ford  &  Co,,  and 
Samuel  Williams,  of  London,  and  that  for  this  shipment  several 
bills  were  drawn  on  W.  Ford  &  Co.  by  Lawrence,  dated  respectively, 
the  6th  and  7th  November,  1818,  which  were  presented  for  accept- 
ance in  England  in  the  early  part  of  the  following  December, 
and  subsequently  accepted  by  Ford  in  the  partnership  name.  In 
respect  of  this  transaction,  the  Master  found  that  a  loss  had  been 
incurred  to  the  extent  of  l,100i. 

The  other  transaction,  the  loss  in  respect  of  which  the  Master 
found  to  amount  to  624Z.,  arose  from  a  contract  of  a  similar  nature, 
entered  into  by  Lawrence  in  October,  1818,  the  bills  for  which  were 
dated  in  December,  1818,  and  drawn  and  accepted  in  the  same 
manner  as  the  former  bills,  the  goods  arriving  in  London  in 
January,  1819. 

On  the  24th  of  November,  1818,  which  was  before  Ford  accepted 

the  bills,  the  plaintiff  wrote  and  sent  a  letter  of  that  date  to  Ford, 

containing  the  following  expressions :  "  Seeing,  as  I  do,  trespass 

after  trespass  attempted,  under  the  plea  of  usage,  in  competition 

[  •287  ]       for  business,  it  will  be  *the  best  way  to  tell  Mr.  Lawrence  that  we 
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can  admit  no  deviation  from  the  articles  as  to  our  rule  of  business.  CttAoo 
All  my  experience  as  a  merchant,  both  before  and  since  these  rules  pobd. 
and  conditions  were  so  deliberately  and  unanimously  determined 
npon,  convince  me  more  and  more  of  the  prudence  of  keeping  to 
ihem  rigidly.  Indeed  the  additional  observations  I  have  had  an 
opportunity  of  making  upon  the  hazard  of  a  more  open  system, 
and  the  losses  we  have  alre^ady  sustained  since  these  rules  were 
formed,  (say  nothing  of  narrow  escapes  by  adopting  the  more 
unguarded  description  now  so  common  as  to  security  and  credit), 
make  it  in  my  opinion  absolutely  necessary  for  me  now  to  add,  that 
any  deviation  from  the  rules  I  have  alluded  to,  and  which  were 
inserted  in  the  articles  of  partnership,  must  now  be  at  the  risk  of 
those  who  break  them." 

In  the  course  of  1819,  the  plaintiff  wrote  several  letters  to 
Ford,  in  which  he  complained  generally  of  the  manner  in  which 
Ford  and  Lawrence  were  conducting  business  by  entering,  as 
he  conceived,  into  too  extensive  speculations.  He  did  not, 
however,  by  these  letters  or  otherwise,  before  the  dissolution, 
specifically  object  to  entries  being  made  of  the  above-mentioned 
adventures  in  the  partnership  books,  and  they  were  entered 
accordingly. 

In  August,  1819,  Lawrence  returned  from  America,  from  which 
lime  till  the  dissolution  of  the  partnership  he  and  Ford  were 
managing  partners,  with  a  salary  of  2002.  a  year  each.  On  the 
21st  April,  1822,  the  partnership  terminated  by  notice  from  Ford 
and  Lawrence  to  the  plaintiff. 

Upon  the  termination  of  the  partnership,  and  afterwards  before 
the  Master,  the  plaintiff  remonstrated  against  the  entries  of  these 
adventures  being  allowed  to  stand  in  the  partnership  books,  insist- 
ing that  these  transactions  were  in  violation  of  the  articles,  and 
that  the  partnership  ought  not  to  be  charged  with  the  loss 
occasioned  by  them.  The  Master,  however,  was  of  a  different 
opinion,  and  reported  *accordingly ;  whereupon  exceptions  were  [  •zss  ] 
taken  to  his  report  by  the  plaintiff. 

Mr.  Spence  and  Mr.  Ooodeve,  for  the  exceptions,  contended 
that  the  acceptance  of  the  bills  by  Ford  was  in  defiance  of  the 
plaintiff's  letter  of  the  24th  November,  and  that  that  notice  was  a 
sufBcient  repudiation  of  the  adventures  in  question,  as  well  as  of 
all  other  adventures  of  the  same  sort.  They  also  relied  on  the 
subsequent  letters  of  the  plaintiff. 
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GRAoa  Mr,  Anderdon  and  Mr.  Terrell,  contra. 

r. 

FOBD. 

The  Yice-Chancellor,  in  the  coarse  of  the  argument,  remarked 
that  the  word  ''  now  "  in  the  last  line  of  the  letter  of  the  24th 
November  seemed  to  refer  to  the  future  acts  of  the  copartners. 
He  also  observed,  that  nothing  in  any  of  the  plaintiff's  letters  was 
addressed  to  the  entries  of  the  specific  adventures  in  the  partner- 
ship books. 

Feb,  10.       The  Vice-Chancellor  : 

Upon  a  question  of  this  nature  I  should  feel  great  distrust  of 
my  own  judgment,  if  differing  from  the  conclusion  of  the  able  and 
experienced  Master  whose  report  this  is;  but  a  perusal  of  the 
papers  has  confirmed  the  impression  which  I  received  during  the 
argument.  I  think  the  Master  right.  He  appears  to  have  taken 
the  same  view  as  I  do  of  the  letter  of  the  24th  November.  Com- 
plaining, as  by  this  letter  the  plaintiff  did,  of  certain  irregular 
transactions  (irregular  according  to  the  terms  in  which  the  partner- 
ship articles  were  expressed)  into  which  Mr.  Lawrence  had  entered 
in  America,  he  does  not  in  it,  and  does  not  subsequently,  during 
the  continuance  of  the  partnership,  claim  to  throw  on  Mr.  Ford 
and  Mr.  Lawrence,  or  either  of  them  exclusively,  the  objectionable 
transactions  which  up  to  that  time  had  taken  place.  The  letter 
[  •289  ]  contains  prohibitory  language  as  to  the  *future,  but  does  not  seem 
to  question  the  liability  of  the  partnership  in  respect  of  what 
theretofore  had  taken  place. 

It  appears  to  have  been  considered  by  the  parties  and  the 
Master,  and  the  argument  before  me  has  proceeded  on  the  basis, 
that  Lawrence  had  embarked  previously  to  the  24th  of  November 
in  the  two  adventures  which  are  the  subject  of  dispute.  This  is 
proved  with  regard  to  one,  and  I  take  it  as  admitted  with  regard 
to  the  other.  No  substantial  difference,  as  to  time  or  otherwise, 
between  the  two  has  been  suggested  in  the  argument.  The  bills, 
however,  in  each  case  did  not  become  due,  nor  were  accepted,  nor 
arrived  in  England,  until  after  the  24th  of  November.  They  were 
accepted  by  Ford  as  for  the  partnership,  and  paid  out  of  the  part- 
nership funds.  The  whole  matter  appears  in  the  year  1819  in  the 
partnership  books,  which  were  always  open  to  the  plaintiff,  and  witli 
the  contents  of  which  he  must  be  taken  to  have  been  acquainted 
throughout  the  partnership,  which  is  determined  not  before  the 
year  1822,  and  then  not  by  his  act,  but  by  Ford  and  Lawrence. 
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Taking  the  whole  of  the  circamstances  together,  I  do  not  find  Crago 
sufficient  grounds  to  enable  me  to  say  that  the  report  is  wrong  in  ford. 
fixing  the  partnership  with  the  two  adventures  in  question. 

Exceptions  overruled. 

PAEKEE  V.  MARCHANT.  i8«. 

jPf^lf  ig  o]  22 
(1  Y.  &  C.  C.  C.  290—312  ;  S.  C.  11  L.  J.  Ch.  223 ;  6  Jur.  292 ;  on  appeal  (as  to       March  8.    ' 
one  point),  1  Ph.  356—363 ;  S.  C.  12  L.  J.  Ch.  385;  7  Jur.  457.)  

1.  Although  the  words  *'  goods,  chattels,  and  effects  "  may  frequently  he  bruge  V.-C 
considered  as  having  been  used  by  a  testator  in  a  restricted  sense,  3'et 

primA  facie  their  import  is  general ;  and  there  are  good  grounds  for  con-  ^    ^^^^  ' 

sidering  them  as  used  in  a  general  sense,  either  where  they  are  not  placed  .,     l  ni  90 

in  connection  with  words  of  locality,  or  where  they  follow  the  enumeration  j^pf^n  7  g  22. 

of  specific  articles,  or  where  there  are  no  expressions  in  the  will  showing  a  

doubt  in  the  testator's  mind  as  to  their  comprehensiveness,  or  where  the  Lord 

bequest  in  which  they  are  contained  is  followed  up  by  the  appointment  of  Ltndhurst, 

an  executor  (1).  ^•^" 

2.  A  testator  by  his  will  bequeathed  as  follows :  I  direct  in  the  first  L.  ^^  J 
place  all  my  debts  to  be  paid.    I  then  give  and  bequeath  to  my  wife 
60,000^.  3/.  per  cent.  Consols,  part  of  a  larger  sum  standing  in  my  name 

in  the  Bank  of  England;  also,  I  bequeath  to  A.  10,000/.,  other  part 
of  the  aforesaid  3/.  per  cent.  Consols.  Also,  I  give  to  B.  500/.,  and  to  C. 
100/. ;  also  I  give  to  D.  and  E.  all  the  rest  and  residue  of  my  ready  money, 
securities  for  money,  and  monies  in  the  funds,  upon  trust  to  invest,  &c., 
and  to  pay  the  dividends  to  my  wife  for  life,  and  after  her  decease  to  divide 
the  capital  amongst  F.,  G.,  H.,  and  I.  The  testator  then,  after  devising 
his  real  estate  to  the  same  trustees  upon  certain  trusts,  gave  all  his 
residuary  personal  estate  to  his  wife  :  Held,  that  the  testator's  debts  were 
payable  out  of  his  personal  and  real  estate  according  to  the  usual  order  of 
administering  those  estates,  the  general  residuary  personal  estate  being 
first  applicable;  but  that  his  pecuniary  legacies  were  primarily,  if  not 
solely,  payable  out  of  the  ''ready  money,  securities  for  money,  and  mooies 
in  the  funds.** 

3.  A  bequest  of  the  testator's  **  ready  money  "  comprehends  money  of  the 
testator  in  the  hands  of  his  banker  (2).    Affirmed  on  appeal,  see  post,  p.  341 . 

4.  A  testator,  by  a  codicil,  bequeathed  pecuniary  legacies  to  certain 
persons  by  name,  who  were  described  as  having  lived  many  years  in  his 
fanuly,  and  then  added,  "to  the  other  servants  500/.  each"  :  Held,  that  a 
person  who  was  in  the  testator's  service  at  the  date  of  the  codicil,  but  who 
quitted  it  before  his  decease,  was  entitled  to  a  legacy  of  500/.  (3). 

BoBBRT  Parker,  formerly  of  Maidstone,  and  afterwards  of  the 
city  of  Bath,  Esq.,  by  his  will  bequeathed  and  devised  as  follows: 
**  I  direct,  in  the  first  place,  all  my  debts  to  be  paid.  I  then 
give  and  bequeath  to  my  dear  and  affectionate  wife,  Helen,  60,0002., 
3/.  per  cent.  Consols,  part  of  a  larger  sum  standing  in  my  name 

(1)  Kitty  V.  George  (1876)  4  Ch.  D.  (2)  In  re  PoitrWs  Trust,  (1858)  John. 

435,  affirmed  5  Ch.  L>iv.  627  ;  Audersmi  49. 

V.  Attdersofi  [1895]    1   Q.   B.   749,  64  (3)  In  re  SharfaHfi  [\H96]  1  Cb. /il7, 

L.  J.  Q.  B.  457.  65  L.  J.  Ch.  280,  74  L.  T.  20. 
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pabkeb      in  the  Bank  of  England.    Also,  I  give  and  bequeath  to  Elizabeth, 

March  ANT.    the  widow  of  Charles  Bedford  Young,  deceased,  10,000L,  part  of  the 

aforesaid  SL  per  cent.  Consols.     Also,  to  Mary  Ann  Young,  her 

[  '291  ]       daughter,  5,000/.,  other  part  of  my  aforesaid  3i.  *per  cent.  Consols. 

Also,  I  give  to  Ariana,  wife  of Aickin,  Esq.,  formerly  Ariana 

Shelley,  5001.  To  my  godson,  John  Shelley,  lOOi.'*  (Here  followed 
several  other  pecuniary  legacies.)  '*  Also,  I  give  and  bequeath  to 
my  dear  brother-in-law,  Sir  Timothy  Shelley,  Bart.,  and  Sir  John 
Shelley  Sidney,  Bart.,  all  the  rest  and  residue  of  my  ready  money, 
securities  for  money,  and  monies  in  the  funds,  in  trust  to  invest 
the  same  in  their  joint  names,  and  to  pay  to  or  permit  and  suffer 
my  dear  wife  Helen,  or  her  agent,  for  her  use,  to  receive  the 
dividends  or  interest  of  the  same  during  her  life ;  and,  after  her 
decease,  for  this  further  trust,  to  divide,  transfer,  and  pay  the 
said  stocks  and  monies  unto  and  amongst  my  cousins,  Thomas 
Marchant,  John  Marchant,  the. children  of  my  late  cousin  William 
Marchant,  and  the  children  of  my  late  cousin  Mary  Enight, — 
namely,  one  equal  share  to  Thomas,  one  equal  share  to  John,  one 
equal  share  to  the  children  of  William,  and  the  remaining  share 
to  the  children  of  Mary  Enight."  And  as  to  the  messuages,  lands, 
tenements,  and  real  estates,  he  disposed  thereof  as  follows:  He 
gave  and  devised  unto  the  said  Sir  T.  Shelley  and  Sir  J.  Sidney, 
and  their  heirs,  all  those  his  two-third  parts,  and  all  other  his 
right  and  interest  in  and  to  all  those  messuages,  lands,  and  tene- 
ments, situate  at  Ifield,  in  the  county  of  Sussex;  also  in  and  to 
all  that  messuage,  lands,  and  tenements  in  Charlewood,  in  the 
county  of  Surrey,  with  their  and  every  of  their  appurtenances, 
either  in  the  said  or  in  any  other  parishes  or  places  situate  and 
called  or  known  by  the  name  of  Westfield,  or  by  whatever  other 
name  called  or  known ;  also,  all  that  his  manor,  or  royalty, 
messuages,  and  hereditaments  and  castle,  situate  at  Otford,  in 
the  county  of  Eent,  with  the  appurtenances ;  also,  all  that  his 
messuage  with  the  appurtenances  at  Chevington,  in  the  county  of 
Suffolk ;  also  his  farm  and  lands  in  Hargrave  and  Hesset,  in 
Suffolk ;  also,  in  Hoo,  in  Eent,  in  Ifield,  in  the  county  of  Sussex, 

[  '292  ]  in  Charlewood,  in  Surrey ;  also,  his  house  and  premises  in  *Catherine 
Place,  Bath ;  and  all  other  his  messuages,  lands,  tenements,  and 
hereditaments  which  might  not  be  therein  particularly  described 
or  mentioned,  upon  the  following  trusts :  First,  for  the  use  of  his 
said  wife  Helen,  for  her  natural  life,  and  after  her  decease  to  the 
use  of  the  said  Thomas  Marchant  and  John  Marchant,  and  the 
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children  of  the  said  William  Marchant  and  Mary  Knight,  in  equal      Parkbb 

shares  and  proportions,  as  tenants  in  common.     The  testator  then    mabghant. 

bequeathed  as  follows:  "And  I  do  further  give  and  bequeath  to 

my  said  wife  all  my  jewels,  plate,  linen,  china,  carriages,  wines, 

and  other  goods,  chattels,  and  effects  whatsoever,  as  her  own  goods 

and  chattels  for  ever.     And  I  do  hereby  constitute  and  appoint  my 

said  wife  sole  executrix  of  this  my  will." 

By  a  codicil  the  testator  bequeathed  as  follows:  ''I  give  and 
bequeath  to  the  following  persons,  who  have  lived  many  years  in 
my  family;  viz.  to  Mrs.  Down,  1,000Z. ;  to  Mr.  Jones,  1,000L;  to 
Martha  Isgrove,  1,000/. ;  to  the  other  servants,  500/.  each.  This 
writing  I  direct  to  be  taken  as  a  codicil  to  my  will." 

The  testator  died  on  the  27th  of  March,  1887.  Thomas  Marchant 
died  in  his  lifetime.  The  bill  was  filed  by  the  widow  against  the 
several  other  persons  interested  under  the  will  and  against  the 
trustees,  praying  that  the  trusts  of  the  will  might  be  declared  and 
carried  into  execution. 

In  pursuance  of  the  decree  made  in  this  cause  in  December, 
1888,  (the  form  of  which,  in  some  important  particulars,  is  com- 
mented upon  in  the  judgment  in  this  case),  the  Master  found, 
amongst  many  other  matters,  that  the  testator  was,  at  the  time  of 
his  death,  possessed  of  22,8912.  15«.  Id.  ready  money,  the  greater 
part  of  which  consisted  of  balances  in  the  hands  of  two  banking 
houses,  and  the  residue  of  money  in  his  dwelling-house,  and  in  the 
hands  of  his  agents.  The  Master  also  found  that  the  testator  was, 
at  the  time  of  his  will  and  of  his  death,  seised  of  or  well  entitled 
to  the  estates  mentioned  in  his  will,  all  *of  which  were  freehold  or  [  ^293  ] 
copyhold.  The  Master,  however,  included  a  leasehold  house  of 
the  testator  at  Brighton  amongst  the  personalty  undisposed  of. 
The  Master  stated,  that  Ann  Relfe,  ^ho  had  been  in  the  testator's 
service  at  the  date  of  his  codicil,  but  had  quitted  it  before  the 
testator's  death,  had  claimed  a  legacy  of  500L,  under  the  bequest 
to  '*  the  other  servants,"  which  claim  he  had  disallowed,  but 
recommended  it  to  the  attention  of  the  Court. 

The  other  facts,  as  well  as  the  principal  questions  in  issue,  are 
stated  and  commented  upon  in  the  arguments  and  judgment. 

Sir  Charles  Wetherell,  Mr.  WiU/raham,  and  Mr.  Ijfrat,  for  the 
plaintiff : 

First,  *  *  the  words  "  goocls,  chattels,  and  effects,"  will 
prima  facie  carry  the  residue.     [On  this  iioint  they  cite^J  Mnhll 
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Parker       v.  Michellil),  Saumarez  v.  Saumarez  (2) ,  Collier  v.  Squire  {s)^  and 
Mabchant.    other  cases.] 

Secondly,  the  testator's  debts  are,  by  the  express  direction  of 
the  testator,  to  be  paid  out  of  the  Consols  and  ready  money 
[  ♦294  ]  mentioned  in  the  first  part  of  the  will,  and  not  out  *of  the 
residue.  *  *  After  payment  of  the  debts,  "  then  "  the  "  rest 
and  residue  "  of  the  stock,  monies,  and  securities,  are  to  go  in 
a  certain  course.  The  words  **  rest  and  residue"  apply  only  to 
the  property  which  the  testator  had  before  given— not  to  anything 
which  he  mentions  afterwards. 

Thirdly,  the  money  of  the  testator  in  the  hands  of  his  bankers 
at  the  time  of  his  decease  was  not  ready  money,  but  a  debt  due 
to  him  from  his  bankers :  it  therefore  belongs  to  the  residue : 
Cair  V.  CaiT  (4) ;  Sims  v.  Bond  (5). 

[Lastly],  Ann  Belfe  is  not  entitled  to  a  legacy  :  Jones  v. 
Henley  (6). 

Mr.  Bethell  and  Mr.  Boyle,  for  the  defendant  John  Marchant: 

[•295]  First,  there  is  no  residuary  clause.      The  word  *** effects"  is 

one  of  great  elasticity,  and  must  be  construed  with  reference  to 
the  meaning  of  the  words  with  which  it  is  associated.  If  used 
in  connection  with  words  describing  particular  things,  it  means 
something  ejusdevi  generis.  [On  this  point  they  cited  Baidings  v. 
Jennings  (7) ;  Stuart  v.  Marquis  of  Bute  (8) ;  Hotham  v.  Sutton  (9) ; 
Sutton  V.  Sharp  (lo),  and  other  earlier  cases.] 

Secondly,  supposing  there  is  a  residuary  clause,  the  money  at  the 
bankers  [comes  within  the  meaning  of  the  expression  **  ready  money." 
On  this  point  they  cited  Vaisey  v.  Reynolds  (ii),  and  other  cases]. 

[  296  ]  The  other  question,  namely,  upon  what  fund  the  testator's  debts 

are  charged,  cannot  properly  be  argued  till  a  construction  is  put 
upon  the  will.  There  is,  however,  no  foundation  for  the  argument 
that  the  general  personal  estate  of  the  testator  is  exonerated  from 
payment  of  his  debts  merely  by  force  of  the  ambiguous  words  "'  all 
the  rest  and  residue,"  &c.,  following  the  direction  for  payment  of 
his  debts. 

(1)  21  E.  E.  280  (5  Madd.  69).  fo.  995. 

(2)48   E.    E.    116  (4  My.   &   Cr.  (7)  9  B.  E.  137  (13  Ves.  39). 

331).  (8)  8  E.  E.  266  (11  Ves.  6o7). 

(3)  27  E.  E.  112  (3  Euss.  467).  (9)  10  B.  B.  83  (15  Ves.  319). 

(4)  1  Mer.  541.  w.     See  jwst,  p.  343.  (10)  25  E.  E.  19  (1  Bubs.  146). 

(5)  39  E.  B.  611  (5  B.  &  Ad.  389).  (11)  29  E.  E.  4  (5  Euss.  12). 

(6)  2Cli.  B©p.  162;  E.  L.  1685,  A. 
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Mr.  SimpkinsoH  and  Mt\  miatlet/,  for  the  children  of  William      Pabkeb 
Marshall :  Mabcuant. 

The  charge  of  debts  is  upon  the  aggregate  real  and  personal  estate 
of  the  testator.     *     ♦     * 

In  Choat  v.  Yeats  (i),  where  the  debts  and  legacies  were  charged       [  297  ] 
on  a  particular  fund,  the  decision  proceeded  on  the  circumstance  of 
the  direction  for  payment  of  the  debts  and  legacies  being  included 
in  the  gift  of  the  particular  fund.    Here  the  direction  is  general, 
and  independent  of  the  gift  of  the  particular  fund. 

With  respect  to  the  words  "  ready  money,"  they  clearly 
comprehend  what  a  man  has  at  his  banker's.     *     *     * 

Mr.  Kenyan  Parker  and  Mr.  Pitman,  for  the  assignees  of  John 
Marchant,  and  for  the  incumbrancers  on  the  shares  of  William. 

Mr.  Koe  and  Mr.  Hood,  for  the  children  of  Mary  Knight,  and 
Mr.  Russell  and  Mr.  Tripp,  for  other  parties.     ♦     *     * 

Mr.  lioupell,  Mr.  Wikock,  Mr.  Glasse,  Mr.  J.  H.  Hall,  Mr.        [  298  ] 
Stone,  Mr.  Lewin,  and  Mr.  Dumergae,  appeared  for  other  parties. 

Mr.  Walpole,  for  Ann  Belfe : 

In  Jones  v.  Henley,  which  has  been  cited  for  the  plaintiff  against 
the  legatee,  Ann  Belfe,  the  words  were  ''all  my  servants,"  an  expres- 
sion which  certainly  might  apply  to  those  servants  only  who  were 
in  the  service  of  the  testator  at  the  time  of  his  death.  *  *  No 
condition  of  continuing  service  is  annexed  to  this  bequest. 

Sir  Charles  Wetherell,  in  reply. 

The  ViCB-ChaNCBLLOR  :  March  8. 

The  questions  in  this  case  are  upon  the  will  and  codicil,  dated 
respectively  in  1829  and  1880,  of  Mr.  Parker,  who  died  in  the  year 
1837.  It  ♦may  be  convenient  in  the  first  place  to  dispose  of  the  [  '299  ] 
codicil  by  stating  my  opinion  that  the  legacies  given  by  it  are 
general  pecuniary  legacies,  payable  in  the  ordinary  way  out  of  the 
general  personal  estate,  and  not  otherwise;  and  that  the  legacy 
claimed  by  Ann  Belfe,  under  the  bequest  '*  to  the  other  servants  " 
of  500Z.  each,  is  due.  She  is  admitted  to  have  been  within  that 
description  when  the  codicil  was  made ;  for  the  "  many  years' 
service  "  is  not  contended  to  have  applied  to  ''  the  other  servants.*' 

(1)  20  B.  B.  21^9  (1  Jac.  &  W.  102). 
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Pabkbb  She  subsequently  quitted  the  testator's  service  in  his  lifetime,  did 
MABcrrAKT.  not  return  to  it,  and  was,  therefore,  argued  to  have  lost  her  legacy. 
The  codicil  does  not,  in  express  terms,  annex  to  the  gift  the 
condition  of  continuing  service.  It  has  not  been  argued  to  be 
capable  of  extension  to  servants,  if  any,  who  subsequently  to  the 
codicil  entered  his  service  for  the  first  time,  though  continuing 
in  his  service  at  his  death.  On  the  other  hand,  the  circumstance 
that  he  has  described  the  legatees  by  their  employment,  and  not 
by  name,  does  not,  as  I  conceive,  import  that  the  employment  and 
character  must  continue.  The  case  decided  in  1685,  which  was 
cited  at  the  Bar,  did  not  turn  upon  the  same  language  as  that  now 
before  me.  I  think  that  this  disputed  legacy  ought  to  be  paid — 
a  conclusion  probably  agreeable  to  the  civil  law;  for  a  law  of 
Ulpian,  in  the  Pandects,  Lib.  34,  tit.  5,  art.  19,  De  rebus  dubiis, 
provides  thus :  '^  Si  cognatis  legatum  sit,  et  hi  cognati  quidem  esse 
desierint,  (this  might  be  through  emancipation),  in  civitate  autem 
maneant,  dicendum  deberi  legatum  ;  cognati  enim  testamenti  facti 
tempore  fuerunt."  Ulpian  goes  on  to  say — "  Certe  si  quis  testa- 
menti facti  tempore  cognatus  non  fuit,  mortis  autem  tempore  factus 
est  per  adrogationem,  facilius  legatum  consequitur.**  How  far  this 
latter  position  is  one  adopted  by  the  English  law  it  is  unnecessary 
now  to  consider.  The  former  is,  I  conceive,  in  conformity  with 
our  principles. 
[  ♦300  ]  The  first  point  upon  the  will  that  it  may  be  right  to  ♦mention, 

is  the  question,  whether  the  testator  has  disposed  of  the  beneficial 
interest  in  the  general  residue  of  his  personal  estate,  or  has  so  far 
died  intestate.  This  turns  upon  the  meaning  to  be  attributed  to 
the  words  **  goods,  chattels,  and  effects,"  having  regard  to  the 
position  in  which  they  are  found  in  the  will ;  and  having  regard, 
also,  to  the  whole  contents  of  the  will.  Lord  Cottbnham,  in 
Saumarez  v.  Saumarez  (i),  expressed  his  assent,  and  I  agree  with 
him  in  assenting,  to  a  general  rule  of  construction,  as  laid  down 
or  recognised  by  Lord  Eldon  in  Church  v.  Mundy(2),  thus:  "It  is 
much  more  safe  to  consider  those  subjects  intended  which  the 
words  describe,  than  to  supply  a  purpose  by  conjecture ;  determin- 
ing for  the  testator  upon  the  more  or  less  convenience  with  which 
that  subject  may  be,  which  he  has  declared  shall  be,  applied. 
The   best  rule   of  construction  is  that  which  takes  the  words  to 

(1)  48  R.  R.  IIG,  120  (4  My.  &  Cr.      was  raiaed  which  depended  on  the  old 
331,  340).  law  of  wills  and  was  not  finally  deter- 

(2)  15  Vos.  406,  where  a  ixuestion      mined. — 0.  A.  S. 
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comprehend  a  subject  that  falls  within  their  usual  sense,  unless      Parker 
there  is  something  like  declaration  plain  to  the  contrary."     The    marchant. 
words  "  goods,  chattels,  and  effects,"  which  the  bequest  contended 
to  be  residuary  contains,  or  any  of  them,  are  terms  that,  in  their 
proper  sense  and  nature,  are  sufficiently  large  to  include  and  pass 
the  absolute  interest  in  the  whole  personal  estate. 

But  a  will  may  be  so  worded  as  to  show  that,  according  to  a 
reasonable  construction  of  it,  the  testator  must  have  intended  to 
use  those  terms  in  a  limited  and  restricted  sense  ;  and  when  this 
appears,  the  intention  so  collected  must  have  effect  given  to  it. 
It  is,  however,  incumbent  on  those  who  contend  for  the  limited 
construction,  to  show  that  a  rational  interpretation  of  the  will 
requires  a  departure  from  that  which  ordinarily  and  prima  facie  is 
the  sense  and  meaning  of  the  words.  Such  I  take  to  be  in  sub- 
stance the  rule  to  be  collected  from  all  the  authorities,  and  to  this 
test  the  gift  in  question  must  be  subjected. 

The  testator,  after  directing  the  payment  of  his  debts,  and  [  30i  ] 
making  bequests  of  stock  and  money  to  his  wife,  and  other  persons, 
(which  exhaust  all  the  ready  money  that  he  might  have  at  his 
death,  and  at  least  all  the  securities  for  money  and  monies  in  the 
funds  that  he  had  when  he  made  his  will),  and  disposing  of  his 
landed  property,  (in  which  the  wife  takes  a  life  interest,  and  which 
disposition  of  the  landed  property  is  asserted  on  one  hand  and 
denied  on  the  other  to  have  included  his  chattel  leasehold  pro- 
perty), concludes  his  will  thus :  "  And  I  do  further,"  &c.  &c.  (His 
Honour  here  read  the  last  paragraph  of  the  will.)  This  is  the 
whole  of  the  clause  now  in  question.  And  it  is  to  be  observed — 
first,  that  it  does  not  contain  any  limitation  in  point  of  locality — 
any  reference  to  place :  secondly,  that  the  larger  and  generic  terms, 
''goods,  chattels,  and  effects,"  follow  the  specific  terms,  ''jewels, 
plate,  linen,  china,  carriage,  wines,"  and  are  the  last-enumerated 
subjects  of  the  gift :  thirdly,  that  there  is  not,  in  any  subsequent 
part  of  the  will,  or  in  the  codicil,  any  disposition  or  expression 
denoting  a  belief  in  the  testator's  mind,  that  there  was  anything 
not  expressly  given  to  some  other  person  which  the  clause  in 
question  would  not  carry  to  the  wife :  fourthly,  that  the  gift  to  her, 
followed  by  her  appointment  to  the  sole  executorship,  and  by 
nothing  else,  is  in  that  part  of  the  will  where,  according  to  habit 
and  custom,  the  disposition  of  the  residue,  if  any,  would  be  expected 
to  be  found.  These  considerations,  each  of  more  or  less  impor- 
tance  in  construing   the  instrument,   are  only   met  by  a  rule, 
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certainly  of  frequent,  but  not  of  universal  application,  confining 
Marchant.    such  a  general  term  as  "  goods,"  **  chattels,"  or  "  eflfects,"  following 
a  particular  enumeration  of  specified  articles    to  things  ejtisdem 
genens  with  the  articles  specified.    To  this  rule  Lord  Eldon  allades 
in  the  cases  of  Stuart  v.  Lord  Bute  and  Hotham  v.  Sutton,  and  its 
recognition  is  of  frequent  occurrence  elsewhere  in  the  books.     That 
'  *302  ]      it  is   not  of  universal  application  is  clearly  shown  by   ^several 
authorities,  of  which  some  have  been  mentioned  in  the  course  of 
the  argument.    In  the  case  of  Arnold  v.  Arnold  (i),  Lord  Cottenham, 
then  Master  of  the  Bolls,  thus  expresses  himself  on  the  subject : 
**  The  question,  then,  is,  whether,  assuming  this  to  be  the  right 
construction,  the  expression  '  my  wines  and  property  in  England,* 
will  not  include  every  description  of  property  found  to  be  locally 
situate  in  this  country,  or  whether  there  be  any  rule  which  neces* 
sarily  limits  that  property  to  articles  of  the  same  kind  with  the 
subject-matter  of  the  previous  gift.     That  the  mere  enumeration  of 
particular  articles,  followed   by  a  general   bequest,  does  not  of 
necessity  restrict  the  general  bequest,  is  obvious ;  because,  as  has 
been  stated,  a  testator  often  throws  in  such  specific  words,  and 
then  winds  up  the  catalogue  with  some  comprehensive  expression, 
for   the  very  purpose  of  preventing  the  bequest  from  being  so 
restricted.     Clearly,  therefore,  in  the  ordinary  case,  the  gift  of  the 
wines  would  not  be  limited  by  the  occurrence  of  the  subsequent 
word,  *  property,'  which,  be  it  observed,  is  as  large  and  compre- 
hensive a  term  as  can  possibly  be  used.     The  question,  then, 
remains,  whether   the  limit,  in  point  of  place,  imposed   by  the 
testator  on  the  extent  of  the  bequest,  ought  to  make  any  difference ; 
and  I  can  find  neither  reason  nor  authority  for  holding  that  it 
should.     Indeed,  I  have  been  unable  to  discover  any  instance  in 
which  the  word  *  property '  has  been  confined  to  articles  of  the 
description    before    enumerated,  unless  where  other  expressions 
occurred,  from  which  it  was  clear  that  the  word  was   not  there 
used  in  its  ordinary  sense."     Sir  William  Grant,  in  Campbell  v. 
Prescott  (2),  thus  expresses  himself :  '*  The  next  question  is,  whether 
the  surplus  belongs  to  the  next  of  kin,  or  to  the  residuary  legatees ; 
that  is,  whether  the  latter  takes  it  by  the  express  disposition ;  and 
I  think  they  do  so  take.     There  is  no  case  for  the  restrictive  sense 
[  •308  ]       which  the  grandchildren  put  on  the  general  words  *  all  *my  effects 
whatsoever.'    Lord  Mansfield  says,  the  word  'effects'  is  equivalent 

(1)  39  R.  R.,  pp.  225,  226  (2  My.  (2)  15  Ves.  507.     See  21  R.  R.  282, 

&  K.  372,  373). 
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to  property  or  worldly  substance.  The  plaintiflffl  are,  therefore,  paekkr 
entitled  to  a  decree.*'  And  in  Michell  v.  Michell  (i),  Sir  John  marchant. 
LiBACH  says :  "  The  word  *  effects,'  used  simpUciter,  will  carry  the 
whole  personal  estate,  as  a  gift  of  '  all  my  effects  '  without  more ; 
but  it  is  frequently  used  in  a  restrictive  sense,  meaning  goods  and 
moveables,  as  in  the  common  expression  of  *  furniture  and  effects. 
In  every  case,  the  Court  has  to  collect  from  the  context  the  par- 
ticular sense  in  which  the  testator  has  intended  to  use  it.  In 
Campbell  v.  Prescott,  there  were  added  to  the  word  *  effects,'  *of  what 
nature  or  kind  soever;'  and  this  addition  excluded  its  restrictive 
sense.  And  it  appears  to  me,  that  the  words  which  follow  the 
word  '  effects '  in  the  present  case,  *  that  he  shall  die  possessed  of,' 
lead  to  the  same  conclusion."  Acknowledging,  as  I  do,  the  prin- 
ciples recognised  in  these  three  cases,  and  in  Church  v.  Mundy, 
and  recollecting  particularly  that  prima  facie  the  words  ''goods, 
chattels,  and  effects,"  are  general  and  unlimited  expressions  as 
applied  to  personalty,  what  judicial  ground  have  I  for  saying  that 
an  intention  to  use  them  in  any  other  sense  is  apparent  on  this 
will  ?  Conceiving  the  general  interpretation  to  be  not  only  con- 
sistent with  propriety  of  language  and  expression,  but  to  be  at  least 
as  probably  conformable  with  the  testator's  views  and  intentions  to 
be  collected  from  the  whole  will  as  any  other  construction,  I  consider 
myself  not  authorized  to  depart  from  it;  and,  therefore,  not  autho- 
rized to  accede  to  the  argument  which  contends  against  the  wife's 
right  to  the  residue:  I  declare  it,  accordingly  to  belong  to  the 
plaintiff,  her  executor. 

Before  leaving  this  part  of  the  case,  it  may  be  remarked,  that  Sir 
WiLLUM  Grant's  judgment  in  Rawlings  v.  Jennings  (2),  given  by 
Mr.  Yesey  ex  relatione^  contains  this  passage :  **  The  second  question 
arises  on  the  widow's  *claim  of  the  whole  residue  of  the  personal  [  ^304  ] 
estate,  as  passing  to  her  under  the  general  word  '  effects.'  That 
claim  cannot  be  sustained.  Part  of  his  property  being  particularly 
given  to  her  afterwards,  the  word  '  effects '  must  receive  a  more 
limited  interpretation,  and  must  be  confined  to  articles  ejusdem 
generis  with  those  specified  in  the  preceding  part  of  the  sentence, 
namely,  household  furniture."  As  the  will  in  that  case  is  stated  in 
the  report,  and  in  the  Registrar's  book,  the  gift  forming  apparently 
the  reason  of  the  judgment  as  to  the  import  of  the  word  "  effects  " 
does  not  appear.  The  will,  however,  may  have  contained  more 
than  the  report  and  the  Registrar's  book  show.     Certainly,  there 

(1)  21  R  B.  280  (5  Madd.  71,  72).  (2)  9  E.  R.  137  (13  Vee.  46). 
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Parker      were  bequests  to  various  persons  after  the  bequest  to  the  wife  of  the 
March  ANT.    '*  household  furniture  and  efiects."    Perhaps,  also,  in  that  case  the 
word  *'  household  "  may  be  considered  to  have  belonged  to  the  word 
"  efiects  "  as  much  as  to  the  word  ''  furniture." 

The  next  question  is,  whether  the  plaintiff  is  right  in  contending 
that  the  testator*s  debts  and  the  pecuniary  legacies  given  by  the 
will  are  payable  not  in  the  ordinary  course  but  primarily  or  solely 
out  of  the  **  ready  money,  securities  for  money,  and  monies  in  the 
funds."  Here,  also,  the  general  rule,  which  in  this  instance  is 
against  the  plaintiff's  claim,  must  apply,  unless  upon  the  will  and 
codicil,  or  one  of  them,  he  can  show  a  contrary  intention  manifested. 
The  word  '*  then  "  and  the  words  **  rest  and  residue  "  are  said  by 
him  to  manifest  such  an  intention,  and  the  case  of  Cho(U  v.  YeaU  (i) 
is  cited  in  support  of  the  proposition  ;  which,  I  think,  however,  he 
does  not  as  to  the  debts  establish.  The  first  passage  of  the  will 
makes  the  real  estate  liable  as  equitable  assets  to  the  payment  of  all 
the  debts,  which  otherwise  it  would  not  have  been.  The  real  estate, 
however,  is  not  by  the  word  **  then  "  or  otherwise  charged  primarily 
[  *303  ]  or  pari  passu  with  the  personalty  not  specifically  ^bequeathed,  but 
is  only  made  liable  in  case  of  necessity  in  its  usual  rank  and  order. 
So,  as  to  the  *'  ready  money,  securities  for  money,  and  monies  in 
the  funds,"  of  which  the  disposition  is  specific,  or  in  the  nature  of 
a  specific  bequest.  These  the  testator  could  not  by  law,  as  against 
his  creditors,  exempt  from  his  debts.  He  could  not  give  them 
except  subject  to  his  debts  ;  and  the  word  **  then  "  appears  to  me 
to  indicate  that  only ;  or  to  show  merely  that,  without  meaning  to 
disturb  or  vary  the  usual  order  of  administration,  he  recognised  the 
priority  of  his  creditors  over  the  objects  of  his  bounty.  And  as  to 
the  words  "  rest  and  residue,"  if  they  have  any  reference  to  the 
debts  at  all,  I  think  that  they  do  not  carry  the  matter  farther.  I 
find  it,  at  least,  impossible  to  say  that  the  plaintiff  has  done  more 
than  bring  this  point  into  doubt,  if  he  has  done  so  much ;  and  he 
must  do  more  before  he  can  ask  the  Court  to  depart  from  a  general 
rule.  My  opinion,  however,  as  to  the  pecuniary  legacies  given  by 
the  will  is  different.  To  these  the  specifically  bequeathed  personalty 
could  not  in  any  order  under  any  circumstances  be  liable,  unless 
made  so  by  special  provision  for  the  purpose.  The  will,  however, 
as  I  read  it,  recognises  these  legacies  as  matters  of  deduction  from 
the  ready  money,  securities  for  money,  and  money  in  the  funds. 
If  so,  in  what  order  and  to  what  extent?    Looking  at  the  whole 

(1)  20  R,  R.  239  (1  Jac.  &  W.  102). 
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will,  the  particular  part  of  it  in  which  these  legacies  are  found,  and  parkeb 
the  language  of  the  final  bequest  to  the  testator's  wife,  I  am  of  marchant. 
opinion,  that  there  is  to  be  found  in  the  instrument  an  intention 
manifested  that  the  ''ready  money,  securities  for  money,  and 
monies  in  the  funds,"  should  be  primarily,  if  not  solely,  (the 
amounts,  as  I  understand,  render  it  immaterial  whether  primarily 
or  solely),  charged  with  these  legacies;  and  I  must  declare 
accordingly.  The  lapsed  share  of  the  property  thus  charged  must 
bear  its  portion,  but  no  more  than  its  portion,  of  the  burthen. 

The  next  question  made  is  as  to  the  meaning  of  the  term 
♦"  ready  money."  That  the  will  refers  to  such  ready  money  as  [  •306  ] 
there  might  be  at  the  testator's  death,  and  not  merely  to  such  ready 
money  as  he  had  at  the  date  of  the  will,  is,  I  think,  plain  from  the 
nature  of  the  subject,  and  agreed  on  all  hands.  The  contention 
has  been,  whether  certain  sums  mentioned  in  the  Master's  report 
do  or  do  not  from  their  nature  fall  under  the  description  of  ''  ready 
money." 

Upon  the  116/.  128.  cash  in  the  house,  there  has  been  and  can  be 
no  question.  Clearly,  it  is  ready  money.  It  is,  I  think,  on  the 
other  hand  equally  clear  that  the  debts  due  to  the  testator  at  his 
death  from  his  agents  and  other  persons,  however  safe,  and  with 
whatsoever  facility  obtainable,  were  not  included  under  that 
description,  with  the  exception  only  of  the  two  sums  of  6,024{.  Os,  lid. 
and  16,615/.  15«.  Id.  The  former  of  these  is  described  in  the 
report  as  the  balance  at  the  testator's  death  in  the  hands  of  Messrs. 
Hobhouse  &  Co.,  the  testator's  bankers  at  Bath.  The  latter  is 
described  in  the  report  as  the  balance  due  to  the  testator  at  his 
death  from  Messrs.  Child  &  Co.,  his  bankers  in  London.  The 
argument  has  proceeded  on  the  basis  that  these  two  sums  were 
ordinary  bankers'  balances  on  banking  accounts  of  the  usual 
description,  kept  in  the  usual  manner,  that  neither  of  them  bore 
interest,  and  that  in  the  customary  mode  it  was  competent  to  the 
testator  at  any  moment  to  have  drawn  cheques  payable  to  the 
bearer  on  demand  for  the  whole.  He  had  a  residence  at  Bath,  but 
it  seems,  none  in  London  or  its  vicinity.  The  main  dispute  on 
this  part  of  the  case  has  been  whether  these  two  sums  are  to  be 
considered  as  "  ready  money."  According  to  the  decision  in  Carr  v. 
Carr(i),  they  would  have  passed,  or  might  have  passed,  under  a 
bequest  of  debts  due  to  the  testator.  That  I  think  is  not  conclusive 
against  their  capacity  of  passing  under  a  bequest  of  ready  money. 

(1)  1  Mer.  541,  ».     See  note,  jtost^  p.  339. 
B.B. — VOL.  LVII.  22 
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Pabksb  Undoubtedly,  an  ordinary  balance  in  a  banker's  hands  *is  in  a 

Mabchaht.    sense  a  debt  due  from  him — certainly,  he  may  be  sued  for  it  as  for 
[  •SO?  ]      a  debt.     But  it  may  be  equally  true  that  in  a  sense  it  is  ready 
money ;    and,  if  that  description  may  in  general  be  justly  held 
applicable  to  it,  possible  difficulties,  not  existing  here,  which  may 
exist  in  other  cases,  is  of  a  bequest  in  the  same  will  of  the  debts 
due  to  the  testator  to  one  person,  and  of  his   ready   money   to 
another,   without  an   explanatory  context,   or  of  interest    being 
allowed  by  the  banker,  or  of  a  contract  that  unless  upon  a  certain 
notice  the  balance  should  not  be  reduced  below  an  agreed  amount, 
or  of  acceptances  by  the  banker  for  the  customer,  not  at  maturity 
at  the  latter*s  death,  or  of  drafts  upon  the  banker,  drawn  by  the 
customer,  but  not  at  maturity,  not  presented,  or  not  paid,  ought 
not  to  prevent  the  Court  from  giving  full  effect,  according  to  a  fair 
interpretation  of  the  will,  to  the  language  which  the  testator  has 
used.     The    term   "debt,"   however    technically    correct,   is  not 
colloquially  or  familiarly  applied  to  a  balance  at  a  banking-house. 
No  man  talks  of  his  banker  in  that  character  being  indebted  to  him. 
Men,  speaking  of  such  a  subject,  say  they  have  so  much  at  their 
bankers*,  or  so  much  in  their  bankers'  hands, — a  mode  of  expression 
indicating  virtual  possession  rather  than  that  right  to  which  the  law 
applies  the  term  chose  en  action.     Again,  a  man  having  not  enough 
in  his  purse  or  in  his  house  to  pay  a  tradesman's  bill  for  which  he 
is  asked,  but  having  a  large  balance  at  his  bankers',  says  that  he 
has  not  so  much  about  him,  or  that  he  has  not  so  much  in  the 
house ;  he  does  not  say  that  he  has  not  so  much  ready  money. 
Agreeing  that  this  term  is  applicable  to  money  in  the  purse,  or  the 
house,  I  cannot  agree  that  it  is  confined   to  money   so  placed. 
Money  paid  into  a  banking-house,  in  the  ordinary  mode,  is  so  paid 
for  the  purpose  of  being  not  safe  merely,  but  ready  as  well  as  safe — 
available  upon  the  instant  for  any  exigency  or  object  which  may 
arise;  according  to  a  definition  of  the  word  "bank,"  in  a  book  of 
[  •308  J      high  character — **  a  place  where  *money  is  laid  up  to  be  called  foe 
occasionally."     It  is  true,  that  the  deposit  is  one  which  the  banker 
is  not  bound  to  return  in  specie ;  that  is,  he  satisfies  the  engage- 
ment if  he  has  always  ready  for  his  customer  a  sum  equal  to  the 
amount  deposited.     That,  however,  I  think  too  thin  and  narrow  a 
distinction  to  render  the  banker  more  in  substance  than  a  depositary, 
though  technically,  a  debtor  as  well  as  a  depositary.     I  consider, 
therefore,  these  two  balances  as  ready  money — a  conclusion  at 
which,  as  it  differs,  though  not  necessarily  from  the  decision,  yet, 
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from  an  opinion  expressed  in  Carr  v.  Carr  (i)  by  one  of  our  greatest      Parker 
Judges,  I  have  arrived,  not  without  feelings  of  embarrassment  and    marcuant. 
distrust.    But  it  is  my  unavoidable  duty  to  express  and  act  upon 
my  own  opinion  in  the  present  case,  however  slightly  I  may  and 
must  estimate  it  in  comparison  with  that  of  a  man  such  as  Sir 
William  Grant.    I  have  the  relief,  certainly,  of  considering  that 
the  view  which  I  take  seems  to  be  in  accordance  with  the  impression 
of  two  eminent  Judges — I  mean  Sir  John  Leach  and  the  present 
Master  of  the  Bolls  :    and  that  the  plaintiff  has  the  right  of 
bringing  my  judgment  under  the  review  of  the  Lord  Chancellor. 
As  to  the  testator's  securities  and  funded  property,  in  answer  to 
an  observation  which  I  made  during  the  argument,  it  was  stated 
by  the  plaintiff's  counsel,  that  he  claimed,  as  part  of  the  residue, 
30  much  of  them  as  subsequently  to  the  will,  or  subsequently  to  the 
codicil  at  least,   had   been  acquired  by  the  testator.     The  point, 
however,  was  not  much  argued ;  and  were  it  in  my  judgment 
incumbent  on  me  to  form  and  act  upon  an  opinion  respecting  it, 
I  should  desire  a  further  and  full  argument  upon  it.     It  appears, 
however,  that  throughout  the  cause,  from  its  original  commence- 
ment until  after  the  further  directions  had   been  opened  in  this 
Court,  the  original  plaintiff,  the  present  plaintiff,  and  all  the  other 
parties,  have  proceeded  under  the  impression  that  the  testator,  in 
bequeathing  his  ^securities  for  money  and  monies  in  the  funds,       [  *309  ] 
meant  to  bequeath,  and  did  bequeath,  all  such  property  of  either 
description,  as  he  might  have  at  his  death ;  and  the  decree  takes 
the  same  view:   for  though  it  directs  the  Master,  in  taking  the 
account  of  the  personal  estate,  to  distinguish  such  part  of  the 
testator's  estate  as,  at  the  respective  times  of  making  his  will  and 
of  his  death,  consisted  of  leasehold  property,  yet  the  immediately . 
succeeding  sentence  is  thus, — **  And  it  is  ordered,  that  the  said 
Master  do  also  distinguish  such  part  of  the  said  testator's  estate  as 
at  the  time  of  his  death  consisted  of  ready  money,  securities  for 
money,  and  monies  in  the  funds,  from  the  other  parts  thereof," — a 
direction  materially  different  from  that  respecting  the  leasehold 
estate ;  and  though  the  Master  is  authorized  to  state  any  circum- 
stances specially  on  all  or  any  of  the  inquiries,  the  decree  does  not 
direct  him  to  find  what  securities  for  money,  monies  in  the  funds, 
or  funded  property  the  testator  had  at  the  date  of  his  will,  or  of 
his  codicil.     The   report,  accordingly,  though  possibly  furnishing 

(1)  This  opinion  was  only  a  dictum y      disposed  of  ou  the  appeul  in  this  case, 
which    was     oveiTuled     and    finally      see  poatt  p.  IMS. — O.  A.  S. 
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Paukkb  that  information  indirectly  as  to  securities  for  money,  does  not  find 
Marchant.  or  show  what,  if  any,  monies  in  the  funds  or  funded  property  the 
testator  at  either  of  those  dates  had.  Certainly  the  decree  declares 
the  inquiries,  which  it  directs  to  be  without  prejudice  to  any  question 
as  to  the  construction  of  the  will  and  codicil ;  but  I  must  suppose, 
that  had  the  Court  which  pronounced  it  considered  that  the  bequest 
of  the  testator's  securities  for  money  and  monies  in  the  funds 
might,  by  possible  construction,  or  ought  to  be,  confined  to  such  of 
those  particulars  as  he  had  at  the  date  of  his  will,  or  of  his  codicU, 
the  decree  would  not  have  contained  merely  the  inquiries  which  it 
does.  I  must  suppose  that  the  Court  considered  a  full  answer  to 
those  inquiries  to  be  all  that  would  be  necessary  to  enable  the 
estate  to  be  administered  on  the  further  directions.  Under  the 
circumstances,  I  do  not  consider  it  incumbent  on  me  to  open,  or  to 
f  *3io  ]  treat  as  otherwise  than  settled,  any  question  as  *to  the  construction 
of  these  words.  But,  in  directing  the  estate  to  be  administered,  as 
for  these  reasons  I  do,  upon  the  footing  that  the  words  "  securities 
for  money  and  monies  in  the  funds  "  mean  all  such  securities  for 
money  and  funded  property  as  the  testator  had  at  his  death,  I 
desire  to  be  understood  as  not  declaring  or  intimating,  and,  indeed, 
as  not  having  formed  any  opinion  of  my  own,  whether  that  is  or  is 
not  the  true  construction  of  the  will.  It  will,  of  course,  be  com- 
petent to  the  plaintiff,  if  so  disposed,  to  have  the  decree  of  the 
Vice- Chancellor  of  England  and  my  decree,  or  either  of  them, 
reheard  before  the  Lord  Chancellor. 

In  support  of  the  construction  as  to  the  fund  for  paying  the 
debts,  and  as  to  the  meaning  of  the  term  ''  ready  money,*'  for 
which  the  plaintiff  has  contended,  it  was  urged  by  Sir  Charles 
Wetherell  in  his  able  argument,  that  a  different  construction,  as 
matters  stood  when  the  will  was  made,  (the  lapse  having  been  a 
subsequent  accident),  would  impute  to  the  testator  the  intention  in 
substance  of  leaving  to  his  wife  neither  plate,  nor  jewels,  nor 
.  residue  of  any  kind.  I  may,  however,  in  the  first  place,  observe, 
that  I  very  much  agree  with  Sir  Thomas  Flumeb,  when,  in  Choat 
V.  Yeats  (i),  he  says,  ''It  is  always  the  safest  mode  of  construction 
to  adhere  to  the  words  of  the  instrument,  without  considering  either 
circumstances  arising  aliunde,  or  calculations  that  may  be  made  as 
to  the  amount  of  the  property,  and  of  the  consequences  fiiowing 
from  any  particular  interpretation.."  Secondly,  I  answer,  that  the 
plaintiff,  if  able  to  obtain,  has  not  obtained  for  the  Court,  and  the 

(1)  20  E.  E.  239  (1  Jac.  &  W,  104). 
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Oourt  does  not  posBess  more  than  partial  and  defective  information      Parker 

respecting  the  amount  and  state  of  the  testator*s  debts,  property,    marchant. 

and  circumstances,  at  the  date  of  his  will,  or  at  the  date  of  his 

codicil.     If  the  Court  could  under  any  circumstances  act,  it  has  not 

here  the  means  of  acting  *on  any  notion  of  what  the  testator  had       [  *sii  ] 

or  owed  at  either  of  those  periods,  or  contemplated  as  the  probable 

state  of  his  affairs  at  his  death. 

[The  Vice-Ghancellor  then  considered  a  question  which  arose 
upon  the  will  as  to  a  leasehold  house  passing  under  a  devise  of 
lands,  &c.  That  question  was  not  actually  decided  by  him,  and  has 
now  been  deprived  of  importance  by  the  modern  Wills  Act  and  is 
consequently  omitted  from  this  report. 

The  residuary  legatee  appealed  from  the  Vice-Chakcellor'8 
decision  that  the  testator's  balances  at  his  bankers  passed  by  the 
bequest  of  his  "  ready  money."   The  appeal  is  reported  in  1  Ph.  856.] 

Sir  Charles  Wetherell,  Mr,  Tinney,  and  Mr.  Ijovat  appeared  for         18*3. 
the  appellant,  who  was  the  general  residuary  legatee.  P  ^  p^  ^^^  ^ 

The  Solicitor-General,   Mr.  Simpkinson,  Mr,  Bethell,  Mr,  K, 
Parker,  Mr.  Whitmarsh,  Mr.  Koe,  Mr.  Lovat,  Mr.  WiUcock,  Mr. 
Hall,  Mr.  Boyle,  Mr.  Hood,  Mr.  ♦  WhatUy,  Mr.   Tripp,  and  Mr.       I  'SST  ] 
Pitman  appeared  for  different  parties  in  support  of  the  decree. 

Mr.  Wigram  for  the  trustees : 

*    *    The  argument  consisted  chiefly  of  comments  on  the  cases       [  358  ] 
which  were  cited  in  the  Court  below,  the  most  important  of  which 
are  noticed  by  the  Lord  Chancellor  in  his  judgment.      The  case 
of  Hastings  v.  Hane  (i)  was  also  referred  to. 

The  Lord  Chancellor  :  April  22. 

The  first  question  raised  by  this  appeal  was,  whether  or  not,  under 
the  description  of  "  all  my  ready  money/'  *the  balance  of  the       [  •sso  ] 
testator  at  his  banker's  at  the  time  of  his  death  would  pass. 

It  is  material  for  the  consideration  of  that  question  to  advert  to  the 
frame  of  the  will.  The  testator  divides  his  property  into  three 
classes :  first,  his  ready  money,  securities  for  money,  and  money  in 
the  funds ;  secondly,  his  real  property ;  thirdly,  his  jewels,  plate, 
wine,  carriages,  and  property  of  that  description,  goods,  chattels, 

(1)  38  B,  R.  79  (6  Sim.  67).     9ee  also  Brooke  v.  Turner,  40  B.  B.  218  (7 
Sim.  671). 
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Parker      and  eflfects.     Nothing  can  be  more  marked  than  this  division  of  the 

Marchant.    property ;  and  it  seems,  therefore,  to  have  been  the  intention  of  the 

testator,  under  the  first  head,   namely,  "  all  my  ready   money, 

securities  for  money,  and  money  in  the  funds,"  to  include  money  in 

whatever  shape  or  form  it  might  present  itself. 

There  is  another  view,  also,  that  has  struck  me  with  respect  to 

the  construction  of  this  will,  which  is  this  :  The  testator  begins  by 

directing  his  debts  to  be  paid.     He  then  gives  very  large  legacies  of 

stock.      This  is  followed  by  a  disposition  of  pecuniary  legacies  to  a 

very  considerable  amount,  of  500Z.  each  to  several  persons,  making 

in  the  whole  a  pecuniary  disposition  of  many  hundreds  of  pounds. 

Immediately  after  this  pecuniary  disposition  he  says,  ''  All  the  rest 

and  residue  of  my  ready  money  I  dispose  of,"  so  and  so.   He  seems, 

therefore,  to  have  considered  that  he  had  already  disposed  of  a  part 

of  his  ready  money.      That  part  of  his  ready  money  so  disposed  of 

was  too  large  to  be  considered  as  money  in  the  house ;   and  he  seems 

therefore  to  have  considered  that  under  the  description  of  ready 

money   some   other  fund  must  be  included,  and  that  fund  could 

only  have  been  the  balance  at  his  banker's.     I  think,  therefore,  on 

the  frame  of  the  will  itself  there  is  reason,  and  strong  reason,  to 

conclude  that  it  was  the  intention  of  the  testator  that  the  money  at 

his  banker's  should  pass. 

[  360  ]  The  question  therefore  is,  whether  the  terms  he  has  used  are 

sufficient  for  that  purpose.      Now,  in  construing  a  will  of  personal 

property,  the  terms  that  are  used  in  the  will  are  to  be  construed 

according  to  the  ordinary  acceptation  of  language  in  the  transactions 

of  mankind ;  and  nobody  can  doubt  that,  in  the  ordinary  use  of 

language,  money  at  a  banker's  would  be  considered  as  ready  money. 

Everybody  speaks  of  the  sum  which  he  has  at  his  banker's  as 

money:  "my  money  at    my    banker's,"    is    a    usual    mode    of 

expression.     And  if  it  is  money  at  the  banker's,  it  is  emphatically 

ready  money,  because  it  is  placed  there  for  the  purpose  of  being 

ready  when  occasion  requires :  it  is  received  upon  the  understanding 

that  it  shall  be  so  ready.     If  a  man  goes  to  his  banker,  the  money 

is  counted  out  to  him  on  the  table.    If  he  sends  an  order  for  the 

money,  it  is  counted  out  to  his  servant,  or  the  person  in  whose  favour 

that  order  is  made.      I  consider,  therefore,  that  it  is  strictly  ready 

money  according  to  the  ordinary  acceptation  of  those  terms  among 

mankind. 

As  it  appears,  therefore,  for  the  reasons  I  have  stated,  to  have 
been  the  intention  of  the  testator  that  these  sums  should  pass  under 
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this  clause,  if  the  terms  which  he  has  used  are  sufficient  for  that      Pabkeb 
purpose,  construing  those  terms  according  to  the  ordinary  use  of    marchant. 
language  in  the  transactions  of  mankind,  I  am  of  opinion  that  they 
would  so  pass. 

As  to  the  authorities  that  have  been  cited,  they  have  been  so 
fully  sifted  and  discussed  at  the  Bar,  that  it  is  not  necessary  to 
enter  very  minutely  into  the  consideration  of  them.      The  first  was 
the  case  of  Carr  v.  Carr.     In  that  case  the  testator  bequeathed  to 
the  plaintiff  all  the  debts  that  should  be  owing  to  him  ;  and  the 
question  ♦was,  whether,  under  the  description  of  debts  owing  to      [  *36i  ] 
him,  the  balance  at  his  banker's  would  pass.     Sir  William  Grant, 
after  some  hesitation,  was  of  opinion   that  the  balance  at  the 
banker's  would  pass  under  the  description  of  a  debt  owing  to  the 
testator.     He  said,  and  I  think  he  justly  said,  it  is  a  debt,  and  may 
be  recovered  as  a  debt ;  and  five  or  six  years  afterwards,  in  the 
decision  of  Devaynes  v.  Noble,  he  held  the  same  language,  upon  the 
same  principle— that  the  balance  at  the  banker's  is  a  debt  due  to 
the  party  who  deposits  the  money.     The  money  is  not  to  be 
returned  in  specie  ;   the  engagement  is,  to  be  ready  to  pay  an  equal 
amount  when  called  for  :  and  on  the  same  principle,  in  the  case  of 
Sims  V.  Bond,  the  Court  of  Queen's  Bench,  quoting  the  authority  of 
Devaynes   v.  Noble,   decided   that    it  was   a  loan — a    debt.      Sir 
William  Grant,  under  these  circumstances,  there  being  a  distinct 
disposition  or  bequest  of  debts  owing  to  the  testator,  and  this  being 
in  point  of  law  a  debt,  and  there  being  nothing  to  restrain  the 
operation  of  it  or  to  show  a  contrary  intention  on  the  face  of  that 
will,  decided,  after  some  consideration,  that  the  banker's  balance 
would  pass  under  the  description   of  a   debt;  and  nobody  can 
question  the  correctness  of  that  decision.     In   the  course  of  his 
judgment  he  said  it  would  not  pass  under  the  description  of  ready 
money.     That  was  not  necessary  for  the  decision,   although  he 
founded  an  argument  upon  it ;  but  it  does  not  appear  from  any 
thing  that  he  stated  upon  that  occasion,  assuming  the  report  to  be 
correct,  that  if  there  had  been  sufficient  on  the  face  of  the  will  to 
manifest  an  intention  that  the  balance  at  the  banker's  should  pass 
under  the  description  of  ready  money  he  would  not  have  given  effect 
to  it.     Those  are  the  observations  arising  out  of  the  case  of  Can- 
V.  Carr, 

But  the  case  of  Vaisey  v.  Reynolds  (i) ,  as  it  appears  to  me,  is       [  362  j 
directly  in  point ;  the  circumstances  were  nearly  similar,  they  were, 

(1)  29  R  R.  4  (5  Rubs.  12). 
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Parker  at  all  events,  similar  in  principle,  to  those  of  the  present  case.  The 
Marchant.  testator  bequeathed  to  his  wife  his  book  debts,  his  monies  in  hand, 
and  his  stock  in  trade.  To  his  executors  he  bequeathed  his  money 
upon  mortgage  or  other  security,  and  money  in  the  funds.  Sir 
John  Leach,  upon  a  view  of  the  will,  was  of  opinion  that  it  was  the 
intention  of  the  testator,  under  one  or  other  of  these  descriptions,  to 
dispose  of  everything  that  could  be  considered  fairly  as  money. 
That  was  the  ground  and  basis  of  his  decision.  In  no  sense,  he 
said,  could  the  balance  at  the  banker's  be  considered  as  money  on 
security ;  but,  in  a  reasonable  sense,  it  might  be  considered  as 
money  in  hand,  for  it  was  to  be  ready  when  called  for.  That  case, 
therefore,  is  a  distinct  authority  for  the  present  decision,  for  I 
think  there  is  no  real  difference  between  money  in  hand  and  ready 
money. 

The  remaining  case  was  Taylor  v.  Taylor  (i),  before  the  present 
Master  of  the  Bolls,  in  which  the  question  arose  upon  demurrer, 
and  on  the  ground  that  a  balance  at  a  banker's  would,  in  its 
ordinary  acceptation,  be  considered  as  ready  money,  he  decided 
that,  in  the  will  before  him,  it  passed  under  that  description. 

Sir^  Charles  Wetherellf  in  his  very  able  argument,  suggested 
difficulties  that  might  arise  in  particular  cases,  by  considering  the 
words  '*  ready  money,"  in  a  will,  as  embracing  the  testator's  balance 
at  his  banker's.  Those  circumstances  would  deserve  to  be  con- 
sidered by  the  Court,  for  the  purpose  of  forming  a  conclusion  as  to 
what  was  the  intention  of  the  testator  in  the  particular  case  in  which 
[  •363  ]  they  might  happen  to  exist.  But  in  the  *present  case  there  is  no 
such  difficulty.  The  sums  in  question  were  balances  upon  ordinary 
banking  accounts.  It  does  not  appear  that  any  interest  was 
payable  upon  them,  or  that  they  were  subject  to  any  limitation, 
restriction,  or  condition  of  any  description ;  nor  does  it  appear  that 
the  sums,  though  large,  were  larger  than  the  average  sums  usually 
kept  at  his  banker's  by  this  very  wealthy  individual ;  and  therefore 
it  is  one  of  the  plainest  cases  that  can  be  conceived  of  an  ordinary 
deposit  at  a  banker's  :  and,  considering  it  as  such,  I  am  of  opinion, 
for  the  reasons  I  have  already  stated,  that  the  judgment  of  the 
Vice-Chancbllor  was  correct. 

(1)  1  Jur.  401,  a  plain  case,  more  than  covered  by  the  authority  of  this 
appeal. — O.  A.  8. 
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CALDECOTT  v.  CALDECO'lT  (I).  i842. 

March  3. 
(1  Y.  &  C.  C.  C.  312—325;  S.  C.  11  L.  J.  Ch.  158 ;  6  Jur.  232.)  

A  testator  gave  the  residue  of  his  personal  estate  to  his  executors,  in  trust,  tt«ucE^V^C 
to  be  from  time  to  time,  as  they  should  think  best,  turned  into  monies  for  r  qi9  " 
the  payment  of  his  debts  and  legacies ;  and  subject  thereto  he  directed  them  '- 
from  time  to  time  to  invest  the  same,  with  all  accumulating  produce,  in 
the  purchase  of  other  lands,  to  be  situated  as  conveniently  as  might  be  to 
certain  real  estates  devised  by  him  in  a  former  part  of  his  will ;  and  his  will 
was,  that  such  purchased  premises  should  be  conveyed  to  the  same  uses  &c 
as  his  devised  lands ;  and  that  the  interest  and  produce  of  his  said  personal 
estate,  which  should  from  time  to  time  aiise  and  be  made  before  and  until 
the  said  money  should  be  so  invested,  should  be  paid  to  the  person  who 
would  be  entitled,  under  the  tinists  of  his  will,  to  the  rents  and  profits  of 
the  said  premises  if  actually  purchased,  as  an  addition  thereto  :  Held,  that, 
subject  to  the  usual  provisions  for  the  payment  of  the  testator's  debts  and 
legacies,  the  tenant  for  life  was  entitled  to  the  income,  as  from  the 
testator's  death,  of  such  parts  of  his  personal  estate  as  were  at  the  time  of 
his  death,  and  had  since  remained  in  such  investments  as  would  have  been 
recognised  by  the  Court  as  proper ;  but  that,  with  regard  to  such  parts  of  his 
personal  estate  as  were  at  the  time  of  his  death,  and  had  since  remained  in 
such  investments  as  could  not  be  so  recognised,  the  rule  applied  by  Lord  Eldon 
to  leasehold  property  in  Oihson  v.  Bott  (2),  must  be  applied  in  this  case. 

An  express  direction,  by  a  testator,  for  the  conversion  and  for  investment 
of  his  personal  property,  from  time  to  time  as  trustees  may  think  fit,  will 
not  necessarily  prevent  the  operation  of  the  general  rule,  that  where 
personal  property  is  given  in  a  series  of  limitations,  it  shall  be  invested  in 
such  securities  as  are  approved  of  by  a  court  of  equity  for  the  benefit  of 
parties  interested  in  remainder  after  the  death  of  the  tenant  for  life. 

John  Caldbcott  by  his  will  [gave  and  devised  to  his  wife  a  certain 
dwelling-house  and  grounds  in  the  parish  of  Newbold-upon-Avon  for 
her  widowhood,  and  subject  thereto  he  devised  all  his  lands  in  the 
said  parish  and  in  other  specified  parishes  to  his  nephew  G.  M. 
Caldecott  for  life,  with  remainders  over  in  strict  settlement ;  and  the 
testator  made  various  specific  and  pecuniary  bequests.  And  as  to  the 
residue  of  his  personal  estate,  he  gave  the  same  to  his  executors  in 
trust,  to  be  by  them  from  time  to  time  as  they  should  think  best, 
turned  into  monies  for  the  payment  of  his  debts  and  legacies,  as 
well  those  given  by  this  his  will,  as  those  which  he  might  thereafter 
give  by  any  codicil  or  codicils ;  subject  thereto,  he  directed  his 
executors  and  trustees  from  time  to  time  to  invest  the  »ame,  with  all 
accumulating  produce,  in  the  purchase  of  other  lands  and  heredita- 
ments, to  be  situated  as  conveniently  as  might  be  to  his  said  estates 

(1)  But  see  In  re  Chancellor  (1884)  the  rule  in  Howe  v.  Lord  Dartmouth^ 

26  Ch.  Div.  42,  53  L.  J.  Ch.  443,  51  6  B.  B.  96 ;  and  see  also  In  re  Crowther 

L.  T.  :i3,  where  a  similar  direction  as  to  [1895]  2  Oh.  ^,  64  L.  J.  Ch.  537,  72 

the  application  of  the  income  received  L.  T.  762. — 0.  A.  S. 

before  investment  was  held  to  exclude  (2)  6  B.  B.  87  (7  Yes.  89). 


346  1842.     CH.     1  T.  &  C.  C.  C.  312—316.  [r.r. 

Caldecott  in  the  parish  of  Newbold-upon-Avon  ;  and  he  directed  that  all  such 
C'ALDEcoTT.  puFchased  premises  should  be  conveyed  to  the  same  uses,  and  under 
the  same  limitations  and  powers,  or  as  near  thereto  as  the  then 
state  of  circumstances  would  admit,  as  his  present  lands  and 
hereditaments  were  limited  to ;  and  that  the  interest  and  produce  of 
his  said  personal  estate  which  should  from  time  to  time  arise  and 
be  made  before  and  until  the  said  monies  should  be  invested,  should 
be  paid  to  the  person  or  persons  who  would  be  entitled  under  the 
trusts  of  his  will  to  the  rents  and  profits  of  the  said  lands  and 
hereditaments,  if  actually  purchased,  and  as  an  addition  thereto. 
And.  he  nominated  and  appointed  his  said  wife  Ann  Caldecott, 
during  her  widowhood,  and  his  nephew  John  Thomas  Caldecott, 
and  the  said  Charles  Marriott  Caldecott,  from  the  time  he  should 
return  from  the  East  Indies,  joint  executors  of  his  will]. 
[315]  The  testator  made  several  codicils  to  his  will,  which  did  *not 

[  *^^^  ^      afTect  the  question  now  before  the  Court,  and  died  on  the  10th 
October,  1839. 

The  bill  was  filed  by  Charles  Marriott  Caldecott  against  Ann 
Caldecott,  John  Thomas  Caldecott,  and  the  first  tenant  in  tail, 
charging  that  the  testator  had  left  a  large  residuary  personal  estate, 
which  ought  to  be  laid  out  in  the  purchase  of  lands,  to  be  settled 
to  the  same  uses  to  which  the  testator's  lands  and  premises  in  the 
parishes  of  Newbold-upon-Avon,  Long  Lawford,  &c.,  were  limited 
by  the  general  devise  contained  in  the  said  will ;  that  the  plaintiff 
as  tenant  for  life  of  such  lands  and  hereditaments  under  the  said 
will,  was  entitled  to  the  income  of  the  said  testator's  residuary 
personal  estate  to  arise  during  his  life,  or  until  such  purchases  as 
aforesaid  could  be  made;  that  the  testator's  residuary  personal 
estate  consisted  in  part  of  stocks,  funds,  and  securities,  shares  in 
canal  and  other  companies,  and  other  premises  which  had  produced 
income  since  the  testator's  death,  and  that  such  income  ought  to 
be  paid  to  the  plaintiff ;  and  further  charging  that  the  messuages 
and  hereditaments  devised  by  the  will  to  the  testator's  widow  for 
life  or  widowhood,  were  by  no  means  the  principal  part  of  his 
estates  in  Newbold-upon-Avon,  and  that  the  plaintiff  was  tenant 
for  life  of  by  far  the  greater  part  of  such  estates  under  the  general 
devise. 

The  bill  prayed  that  the  will  and  codicils  of  the  testator  might 
be  established,  and  the  trusts  thereof  carried  into  execution  :  that 
the  necessary  accounts  might  be  taken,  and  that  the  plaintiff  might 
be  declared  entitled  from  the  testator's  decease  to  the  income  of 
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* 
the  testator's  residuary  personal  estate  during  his  life,  or  until  the    Caldecott 

same  should  be  laid  out  according  to  the  direc^ons  of  the  will.  Caldkcott. 

The  cause  was  heard  before  Lord  Cottenham,  L.  C,  on  the  6th 
February,  1841,  when  it  was  declared,  that,  according  to  the  true 
construction  of  the  will,  the  residue  of  the  testator's  personal  estate 
ought  to  be  laid  out  and  invested  in  *the  purchase  of  heredita-  1^  *^^^  ^ 
ments,  to  be  situated  as  conveniently  as  might  be  to  the  testator's 
estates  in  Newbold-upon-Avon,  and  to  be  settled  to  the  same  uses 
as  those  estates  stood  limited  to  by  the  general  devise.  And  after 
provisions  made  for  taking  the  usual  accounts  in  an  administration 
suit,  it  was  by  the  decree  ordered,  that  the  Master  should  ascertain 
and  state  of  what  the  residuary  estate  of  the  testator  consisted,  and 
what  part  thereof  consisted  of  principal,  and  what  part  of  income 
accrued  since  the  testator's  death  ;  and  he  was  to  distinguish  what 
part  of  such  income  accrued  during  the  first  year  after  the  testator's 
decease,  without  prejudice  to  any  question  touching  such  income. 

The  Master  made  his  report,  in  the  seventh  schedule  of  which 
he  set  forth  an  account  of  such  part  of  the  testator's  residuary 
personal  estate  as  appeared  to  him  to  consist  of  principal,  and  he 
found  the  net  amount  received  on  account  of  income  on  such 
residuary  personal  estate  during  the  first  year  after  the  testator's 
death  to  be  1,903/.,  and  the  net  amount  of  income  subsequent  to 
such  first  year  to  be  1,807/. 

The  seventh  schedule  of  the  Master's  report  comprised  shares  in 
various  canals,  several  life  and  fire  insurance  shares,  bank  stock, 
three  legal  mortgages,  and  an  equitable  mortgage  on  land,  several 
mortgages  on  turnpike  tolls,  and  a  promissory  note.  The  pro- 
missory note  and  some  of  the  canal  shares  were  stated  by  the 
Master  to  be  of  no  value. 

From  another  schedule  to  his  report,  it  appeared  that  some  of 
the  canal  shares  had  been  sold . 

The  cause  now  came  on  to  be  heard  on  further  directions. 

Mr.  Koe  and  Mr.  James  Parker,  for  the  plaintiff: 

♦  *  The  case  comes  within  the  observations  of  Lord  [  318  ] 
Cottenham  in  Pickering  v.  Pickering  (i),  which  are  to  the  effect, 
that,  where  there  is  a  clear  intention  on  the  face  of  the  will  that 
the  tenant  for  life  shall  enjoy  the  income,  the  Court  will  permit 
him  to  do  so,  though  at  the  expense  of  the  remainder-man. 
Howe  V.  I^rd  Dartmouth  (2)   proceeded   on  the  absence  of   any 

(1)  48  B.  B.  104  (4  My.  &  Cr.  289).  (2)  6  E.  B.  96  (7  Ves.  137). 
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GALDificoTT    declared  intention  of  the  testator  on  this  point.     Here  the  testator 

Caldbcott.    directs  expressly  thiit  the  interest  and  produce  of  his  personaltj, 

before  any  investment  in  land  shall  be  made,  shall  be  paid  to  the 

person  or  persons  who  would  be  entitled  to  the  rents  and  profits  if 

the  investment  were  actually  made. 

(The  Vicb-Chancellor  here  mentioned  Angerntein  v.  Martin  (i), 
and  observed,  that  he  never  was  satisfied  that  in  that  case  Lord  Eldon 
meant  to  give  the  tenant  for  life  the  income  of  the  Russian  bonds. 
His  Honour  also  referred  to  Gibson  v-  Bott{2)  and  Dimes  v.  Scott  (3).) 

In  Dimes  v.  Scott,  there  was  a  direct  tru9t  for  investment,  and  no 
gift  of  any  part  of  the  income  till  the  investment  was  made. 
[Other  cases  cited  by  counsel  are  referred  to  in  the  judgment.] 

[  321  j  Mr.  Speiice,  Mr.  Bird,  and  Mr.  Metcalfe,  appeared  for  the 

principal  defendants. 

[  322  ]       The  Vicb-Chancbllor  : 

A  complete  provision  for  the  respective  rights  of  the  tenant  for 
life,  and  those  entitled  in  remainder,  cannot  now  be  made.  There 
not  being  information  on  which  the  Court  can  finally  deal  with  the 
whole  question,  there  must  be  some  further  inquiry. 

It  has  been  contended  for  the  plaintiff,  that  the  testator  has  here 
expressed  such  an  intention  as  was  gathered  from  the  particular 
language  of  the  wills  in  Bethuney.  Kennedy  (4),  Collins  y.  Collins  {s), 
and  Pickering  v.  Pickering  (6) ;  viz.  that  though  the  residue  of  the 
personal  estate  is  given  in  succession  to  several  persons,  yet  the 
ordinary  rule  of  law  should  not  apply,  and  that  a  portion  of  the 
residue  should  remain  either  absolutely  or  during  a  limited  period 
in  the  state  in  which  it  was  at  the  testator's  death.  When  such  an 
intention  is  to  be  collected  from  a  will,  it  is  to  be  acted  upon; 
though,  as  a  general  rule,  no  doubt,  where  a  testator  subjects  the 
residue  of  his  personal  estate  to  a  series  of  limitations,  without  any 
particular  direction  as  to  the  investment  or  mode  of  enjoyment,  it 
is  clear  that  the  residue  must  be  placed  in  such  a  state  of  invest- 
ment as  to  be  securely  available  for  all  persons  interested  in  it, — 
as,  for  instance,  in  Government  perpetual  annuities,  or  upon 
mortgage  of  freehold  estates. 

(1)  24  R  R  32  (T.  &  R  232).         (4)  43  R  E.  153  (1  My.  &  Cr.  114). 

(2)  6  R  R  87  (7  Vee.  89).  (5)  39  R.  R.  337  (2  My.  4  K.  703). 

(3)  28  R.  H.  46  (4  Russ.  195).         (6)  48  K.  R,  104  (4  My.  &  Cr.  289). 
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The  qaestiou  ib,  whether  the  tenant  for  life  in  this  case  is  CTaldbcott 
entitled  to  call  on  the  Court  to  depart  from  the  ordinary  rule.  The  CiUiDBcoTT. 
testator  begins  his  residuary  clause  thus:  "As  to  the  residue  of 
my  personal  estate,  I  give  the  same  to  my  executors/'  (this,  as  far  ' 
as  it  goes,  is  favourable  to  the  general  rule,  and  unfavourable  to 
the  exception),  ''in  trust,  to  be  by  them  from  time  to  time,  as  they 
shall  think  fit,  turned  into  monies  for  the  payment  of  my  debts 
and  legacies,  as  well  those  given  by  this  my  will  as  those  which  I 
may  hereafter  give  by  any  codicil  or  codicils.*'  I  cannot  read  these 
words  as  expressing  more  than  the  law  would  direct  or  imply 
without  them.  He  goes  on, — **  And  subject  thereto,  I  direct  my 
said  executors  and  trustees  from  time  to  time  to  lay  out  and 
invest  the  same,  with  all  accumulating  ^produce,  in  the  purchase  [  *323  ] 
of  lands."  Now  it  is  said,  that  the  word  **  same  "  here  means  the 
specific  personalty  which  he  might  have  at  his  death.  I  think, 
however,  that  this  would  be  too  speculative  a  construction  of  the 
will,  and  that  the  clause  points  to  nothing  but  the  general  purpose 
of  the  executors  doing  their  duty  in  the  ordinary  way,  and  does 
not  take  the  case  out  of  the  ordinary  rule.  I  shall  presently  notice 
the  words  ''  accumulating  produce."  He  goes  on  to  direct,  that  all 
such  purchased  premises  shall  be  conveyed  to  the  same  uses,  as 
nearly  as  possible,  as  his  present  lands  are  limited  to,  and  that 
the  interest  and  produce  of  *'  my  said  personal  estate,"  which 
means  the  residue  of  his  personal  estate,  **  which  shall  from  time 
to  time  arise  and  be  made  before  and  until  the  said  monies  shall 
be  invested,  shall  be  paid  to  the  person  or  persons  who  would  be 
entitled,  under  the  trusts  of  this  my  will,  to  the  rents  and  profits  of 
the  said  lands  and  hereditaments  if  actually  purchased,  and  as  an 
addition  thereto."  Here  the  word  "invested"  means  invested  in  the 
purchase  of  land.  I  have  already  said,  that,  judging  from  what  has 
gone  before,  he  did  not  mean  the  general  rule  of  law  to  be  departed 
from.  Do  we  collect  any  such  intention  here  ?  The  words  "personal 
estate  "  mean,  as  I  have  said,  whatever  remains  after  providing  for  the 
charges.  Nor  can  I  discover  here  anything  peculiar  or  extraordinary 
— anything  denoting  more  than  ordinary  administration,  according 
to  the  common  course  of  law.  The  expressions,  in  my  mind,  carry 
the  case  no  farther  than  if  the  testator  had  not  used  them  at  all. 

And  though  pfimd  facie  it  might  seem,  if  there  were  nothing 
beyond  the  words  "accumulating  produce,"  as  if  the  rule  in 
Sitwell  V.  Bernard  applied,  and  that  they  meant  the  first  year's 
income,  yet,  when  we  find,  in  combination  with  those  words,  a 
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Caldbcott    direction  that  "  the  interest  and  produce  of  the  testator's  personal 

Caldbcott.   estate  which  shall  from  time  to  time  arise  and  be  made  before  and 

[  *824  ]       until  the  *said  monies  shall  be  invested/'  shall  be  paid  to  the  person 

or  persons  who  would  be  entitled  to  the  rents  and  profits  of  the  land 

if  actually  purchased,  I  think  that  they  make  no  difference. 

Then  the  question  arises,  supposing  this  view  of  the  case  to  be 
correct,  what  is  the  extent  of  the  interest  of  the  tenant  for  life  ? 
First,  the  will  must  be  dealt  with  upon  the  footing  that  the  funeral 
and  testamentary  expenses,  and  the  debts  and  legacies,  (as  to 
principal),  must  be  borne  by  the  capital — the  interest  upon  the 
debts  and  legacies  hj  the  tenant  for  life  during  his  time.  A  declara- 
tion, therefore,  to  that  effect,  though  perhaps  superfluous,  will,  I 
think,  not  be  wrong.  Subject  to  that,  I  have  no  hesitation,  upon 
this  will,  in  giving  the  tenant  for  life,  as  from  the  death  of  the 
testator,  the  income  of  such  parts  of  the  personal  estate  as  were  at 
his  death,  and  have  remained,  in  a  state  of  investment  which  ought 
to  be  recognised  and  allowed  to  be  continued  by  this  Court.  This, 
possibly,  may  be  the  case  with  the  canal  shares. 

With  regard  to  those  parts  of  the  personal  estate  which  neither 
were  at  the  testator's  death,  nor  have  since  been,  in  such  a  state  of 
investment  as  ought  to  be  recognised  and  allowed  to  be  continued 
by  this  Court,  I  am  of  opinion  that  such  a  rule  ought  to  be  applied 
as  was  applied  by  Lord  Eldon  to  leaseholds  in  Gibson  v.  Bott^  and 
by  Sir  William  Grant  to  the  copyholds  in  Walker  v.  Shore^  to  which 
I  have  already  referred  (i). 

It  appears  to  me  that  these  two  principles  will  dispose  of  every 
thing  that  is  to  be  found  in  the  seventh  schedule. 

[An  enquiry  was  accordingly  directed  as  to  the  values  of  the 
various  investments  forming  part  of  the  testator's  residuary  personal 
estate  at  the  respective  periods  of  the  testator's  death  and  of  the 
end  of  one  year  from  his  death ;  and  the  plaintiff  was  ultimately 
allowed  to  receive  so  much  of  the  income  from  the  testator's  death 
on  each  investment  as  would  not  exceed  4  per  cent,  on  the  value 
of  that  investment  at  the  expiration  of  the  year  from  the  testator's 
death  (1  Y.  &  C.  C.  C,  pp.  738,  739).] 

(1)  The  case  of  Walker  v.  Shorcy  19  rent  and  was  rapidly  increasing  in 

Yes.   387,  had    not    been  previously  value]  by  requesting  the  trustees  to 

referred  to  in  this  report,  nor  does  it  postpone  the  sale,  and  she  had  thus 

appear  to  be  applicable  here,  as  the  clearly  elected  to  relinquish  the  in- 

tenant  for  life  had  there  precluded  croase  of  income  which    she    might 

herself  from  claiming  the  benefit  of  a  have  received  if  the  sale  had  been  duly 

constructive  conversion  of  real  estate  made  at  an  earlier  date. — O.  A.  S. 
(which  was  let  at  a  very  inadequate 
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BENSON  V.  HEATHORN(l).  i842. 

(1  Y.  &  C.  C.  C.  326—345.)  MarchJiO,  11. 

n.  being  a  director  of  a  joint-stock  Company,  established  for  the  building,        Knioht 
purchasing,  hiring,  and  employment  of  steam-vessels,  purchases  a  vessel   "*^cb,  v.-C. 
for  1,3-10/.  and  afterwards  sells  it  to  the  Company  as  from  a  stranger,  for         [  ^^^  J 
1,500/.,  charging  the  Company  with  commission  at  1/.  per  cent.,  the  broker's 
earnest  money,  and  the  expenses  of  the  bill  of  sale  to  himself,  there  being 
but  one  bill  of  sale.     Such  a  transaction  cannot  stand  in  a  court  of  equity. 

A  ship's  husband,  being  the  servant  of  the  ship-owners,  holding  an 
important  office,  and  open  to  the  vigilant  superintendence  of  his  employers, 
it  is  prima  facie  a  breach  of  trust  in  any  director  of  a  Company  established 
for  the  purpose  of  acquiring  and  working  of  vessels,  especially  where  the 
directors  have  the  excliisive  management  of  the  concern,  to  take  upon 
himself  the  duties  of  ship's  husband.  Where,  therefore,  in  a  Company  so 
constituted,  one  of  the  directors,  with  the  consent  of  others  forming  with 
himself  a  board  of  directors,  undertook  the  office  of  ship's  husband,  and  in 
that  character  received  out  of  the  funds  of  the  Company  such  sums  for 
commission  and  brokerage  as  are  usuall}"^  allowed  to  the  ship's  husband : 
Held,  that  he  must  refund  those  monies;  and  semhh^  that  the  other 
members  of  the  board  of  directors  were  similarly  responsible  in  the  event 
of  any  inability  in  the  principal  party  implicated  to  refund. 

A  bill  ma}'  be  brought  by  the  present  directors  of  a  joint-stock  Company 
on  behalf  of  themselves  and  all  other  the  members  of  the  Company,  against 
the  former  directors  of  the  Company,  for  the  purpose  of  being  relieved 
against  a  fraud  in  which  all  the  former  directors  are  alleged  to  have  been 
involved.    See  Taylor  v.  Salnwn  (2). 

In  June,  1838,  the  plaintififs  and  several  other  persons  agreed  to 
form  themselves  into  a  society  or  partnership  for  the  purpose  of 
building,  purchasing,  hiring,  and  employing  steam  and  other 
vessels  to  convey  and  carry  goods  and  passengers  in  the  bay  and 
waters  of  the  province  of  Bahia,  and  elsewhere  along  the  coast  of 
Brazil,  and  to  and  from  such  other  parts  and  places  as  the  directors 
for  the  time  being  of  the  said  society  or  partnership  might  see  fit, 
and  to  charter,  hire,  hold,  and  possess  ships  or  shares  therein  for 
the  purposes  above  mentioned,  and  for  all  purposes  incident  thereto  ; 
and  it  was  agreed  that  the  defendants  should  be  the  first  directors 
of  the  Company. 

>  This  agreement  was  carried  into  effect  by  a  deed  of  settlement 
*dated  the  Ist  January,  1839,  by  which  the  exclusive  right  of  steam  [  *^2^  ] 
navigation  in  the  waters  of  Bahia,  which  had  been  granted  by  a 
decree  of  the  Government  of  that  province,  was  vested  in  three 
trustees,  their  executors,  &c.,  in  trust  for  the  Company,  by  its 
name  of    the  *'  Bahia  Steam  Navigation  Company."     This  deed 

(1)  Cavendish  -  Bentinck     v.     Ftun  affirmed  [1901]  1  Ch.  746,  70  L.  J.  Ch. 

(1887)  12  App.  Cas.  652;   Coata   Rica  385,  84  L.  T.  279,  C.  A. 
Jiailway  Co,  v.  FuriuoiA  [1900]  1  Ch.  (2)  48  R.  R.   :«,  38  (I  My.   &  Cr. 

756,  69  L.  J.   Ch.  408,  83  L.  T.  19;  134,  142). 
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BicNsoN  contained,  amongst  other  clauses,  the  following  :  That  the  business 
Hbathorn.  s^d  concerns  of  the  Company  should  be  carried  on  under  the 
management  of  six  directors ;  that  such  directors  should  have  the 
general  management,  direction,  superintendence,  and  control  of 
the  business  and  concerns  of  the  Company,  and  should  have  power 
to  enter  into  and  execute  any  contract  for  the  Company,  and  should 
have  the  custody  of  the  books  of  account,  and  other  books,  deeds, 
and  papers,  and  should  have  power  to  direct  the  investment, 
calling-in,  laying-out,  sale,  and  disposal  of  the  Company's  stock, 
effects,  funds,  monies,  and  securities,  and  to  call  general  and  other 
meetings,  and  to  superintend,  direct,  and  control  the  corre- 
spondence and  mode  of  keeping  the  accounts,  and  the  ascertain- 
ment of  dividends  and  profits  on  shares,  and  to  do  all  other  things 
necessary,  or  to  be  deemed  by  them  proper  or  expedient  for  carrying 
on  the  business  and  concerns  of  the  Company,  and  should  also  frame 
the  rules  and  regulations,  and  prescribe  the  orders  and  directions 
for  carrying  on  the  business  and  concerns  of  the  Company,  and 
alter  and  vary  the  same  from  time  to  time  as  they  in  their  discretion 
might  think  proper,  and  all  such  rules  and  regulations  should  be 
binding  and  conclusive  on  all  the  proprietors  for  the  time  being ; 
and  no  individual  proprietor,  not  being  a  director,  except  the 
auditors  in  respect  of  their  duties  as  auditors,  should  have  a  right 
to  any  interference,  management,  direction,  or  control  in  or  over 
the  business  and  concerns  of  the  Company.  The  deed  also 
empowered  the  directors  to  apply  to  the  Crown  for  letters-patent 
to  restrict  their  liabilities.  It  provided  that  no  directors  should 
[  *H28  ]  be  deemed  a  court  unless  *three  were  present,  but  that  a  court  of 
directors  should,  except  where  it  was  otherwise  expressly  provided, 
have  all  the  powers  and  authorities  vested  in  the  directors  for  the 
time  being,  as  if  all  were  present.  That  no  money  should  be  paid 
by  the  Company  except  by  means  of  cheques  on  their  bankers  ;  but 
that  cheques  and  receipts  might  be  signed  by  any  two  directors. 
Lastly,  that  there  should  be  allowed  to  the  directors  collectively  the 
annual  sum  of  650/.  for  their  time  and  trouble. 

On  the  footing  of  this  deed  the  Company  had  commenced  opera- 
tions, several  foreigners  becoming  members  of  it ;  but  it  appeared 
that  the  full  number  of  shareholders  had  not  signed  the  deed. 

The  bill  was  filed  for  the  purpose  of  obtaining  relief  against 
various  acts  of  misconduct  alleged  to  have  been  committed  by  the 
defendant  Heathorn,  in  collusion  with  or  by  the  permission  of  the 
other  defendants  as  his  co- directors.     It  stated  that  a  purchase 
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having  been  effected  in  August,  1828,  by  Heathorn,  under  the  Bknson 
direction  of  three  of  the  other  defendants,  of  three  steam  vessels,  heathobn. 
called  the  City  of  Kingston,  the  Lionel  Smith,  and  the  Pearl,  the 
plaintiffs  had  lately  discovered  that  Heathorn,  with  the  knowledge 
and  privity  of  the  other  defendants,  had  caused  the  three  vessels 
to  be  transferred  into  his  own  name  in  the  registry  in  the  port  of 
London,  in  which  name  they  had  ever  since  continued ;  and  that 
at  a  meeting  held  on  the  8th  September,  1838,  at  which  the  defen- 
dants, Nelthorpe,  Yachell,  Brown,  and  Heathorn  were  present,  a 
cheque  for  1602.,  signed  by  those  directors,  had  been  made  and 
delivered  to  Heathorn  for  the  payment  to  him  of  commission  on 
the  purchase  of  those  vessels,  being  at  the  rate  of  11.  per  cent. ; 
which  sum  he  had  accordingly  received  out  of  the  Company's  funds. 
That  the  defendant  Heathorn  was  a  ship-owner,  and  that,  on  the 
22nd  August,  1838,  he,  well  knowing  that  the  Company  would  want 
a  ship  to  carry  coals  to  Bahia,  contracted  *for  the  purchase  of  a  [  *829  ] 
vessel  called  the  Nounnahal  for  the  sum  of  1,3402. ;  that  subse- 
quently, at  a  court  of  directors  held  on  the  18th  September,  1838, 
at  which  Vachell,  Farncomb,  Brown,  and  Heathorn  were  alone 
present,  Heathorn  was  requested  to  treat  for  the  purchase  of  a  good 
second-class  vessel  for  the  purpose  above-mentioned;  and  that 
afterwards  at  another  meeting,  (21st  September,  1838),  at  which 
Vachell,  Farncomb,  and  himself  were  the  only  directors  present, 
Heathorn,  concealing  the  fact  of  his  previous  purchase  for  1,3402., 
reiK)rted  that  he  had  purchased  the  Nounnahal  for  the  Company 
for  1,500Z. ;  that  a  cheque  for  4002.,  signed  by  the  directors  present, 
was  then  delivered  to  Heathorn  on  account  of  such  purchase-money 
of  1,5002.,  and  that  ultimately  the  whole  of  that  sum,  together  with 
22.  2s.  earnest  money,  and  the  expenses  of  the  bill  of  sale,  and  a  com- 
mission of  12.  per  cent,  on  the  purchase-money,  was  paid  by  the  last- 
named  directors  to  Heathorn  out  of  the  funds  of  the  Company ;  and  he 
afterwards  procured  the  Naurmahal  to  be  registered  in  his  sole  name. 

The  bill  further  stated,  that  at  a  meeting  held  on  the  5th  March, 
1839,  proposals  were  made  that  the  several  vessels  so  purchased  should 
be  registered  in  the  names  of  certain  persons  as  trustees  for  the  Com- 
pany, but  that  no  farther  proceedings  had  been  taken  in  this  matter 
by  the  defendants ;  and  therefore  the  bill  charged,  that  the  defendants 
ought  to  refund  to  the  Company  the  amount  of  the  purchase-monies 
paid  for  these  vessels  out  of  the  funds  of  the  Company,  unless  Heathorn 
should  forthwith  transfer  such  vessels  into  the  names  of  trustees. 

The  bill  also  stated,  that  Heathorn  was   the  principal  acting 
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bbnbom      director  of  the  Gompany»  and  that,  with  the  knowledge  of  the 

Hkathorn.    other  defendants,  he  had  effected  insurances  on  the  said  vessels 

and  their  freights  and  cargoes,  and  had  purchased  supplies  and 

provisions  for  them ;  that  the  Company  being  dissatisfied  with  his 

[  ♦830  ]  accounts,  the  same  were  *in  August,  1839,  investigated  by  one  of 
the  auditors  of  the  Company,  and  that  by  such  investigation  it 
appeared,  and  the  plaintiffs  for  the  first  time  discovered,  that 
Heathom  charged  the  Company  with,  and  received  from  their 
funds,  not  only  the  commission  before-mentioned,  but  also  a 
commission  of  11.  per  cent,  on  freights  to  Bahia,  and  a  com- 
mission of  2^1.  per  cent,  on  the  amount  of  his  general  disburse- 
ments for  the  Company,  and  51.  per  cent,  on  the  gross  amount  of 
all  the  insurances  effected  by  him  for  the  Company,  and  2Z.  per  cent, 
on  the  recovery  of  average  losses  on  insurances  effected  for  the 
Company,  and  that  the  sums  charged  by  him  for  such  commissions 
against  the  Company,  and  received  by  him  out  of  the  funds  thereof, 
amounted  to  the  sum  of  5S11.  and  upwards. 

The  bill,  after  alleging  that  the  defendants,  except  Heathom,  had 
retired  from  the  directorship  in  October,  1889,  that  Heathom  had 
been  displaced  in  the  subsequent  December,  and  that  the  plaintifiis 
had  been  appointed  directors  in  the  room  of  the  defendants,  prayed, 
— that  the  defendants  might  be  declared  guilty  of  a  breach  of 
trust,  the  defendant  Heathorn  in  receiving,  and  the  other  defen- 
dants in  permitting  him  to  receive,  out  of  the  funds  of  the 
Company,  all  such  sums  as  had  been  received  by  Heathom  for 
commissions,  discounts,  insurances,  allowances,  and  also  the  sum 
of  160Z.,  the  difference  between  the  sum  of  1,840{.  paid  by  Heathom 
for  the  ship  Noumiahal,  and  1,500Z.  which  he  received  for  the  same 
from  the  Company ;  and  that  it  might  be  declared  that  the  defen- 
dants were  jointly  and  severally  liable  to  refund  the  same  several 
sums,  with  interest  at  51.  per  cent.  That  an  account  might  be  taken 
of  the  sums  received  by  the  defendant  Heathorn  for  commissions  in 
the  purchase  of  ships,  and  on  freights  and  insurances  of  ships,  and 
for  discounts  and  allowances  in  respect  of  coals,  provisions,  goods, 
stores,  and  supplies,  which  he  had  received  of  the  different  trades- 
men, but  not  accounted  for  to  the  Company,  &c.  Also,  that  the 
[  «33i  ]  ^defendants  might  be  declared  guilty  of  a  breach  of  trust,  Heathom 
in  procuring,  and  the  other  defendants  in  permitting  the  several 
ships  in  the  pleadings  mentioned  (excluding  the  Nourmahal)  to  be 
transferred  on  the  registry  into  the  sole  name  of  the  defendant 
Heathorn,  instead  of  the  names  of  the  trustees  of  the  Company ; 
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and  that  the  defendants  might  be  decreed  to  repay  the  purchase-       Benson 
money  in  respect  of  such  vessels,  with  5/.  per  cent,  interest.  Hbathobn. 

The  defendant  Heathom,  by  his  answer,  admitted  that  he  had 
received  lOOZ.  for  his  salary  as  director,  from  June,  1838,  to  June, 
1889.  He  stated  that  he  had  been  for  many  years  a  ship-owner 
and  ship-agent,  and  that  in  August,  1888,  he  was  required  by  the 
directors  of  the  Company  to  act  as  ship's  husband  of  the  Company's 
vessel ;  to  which  he  agreed,  on  the  understanding  that  the  customary 
commission  and  other  allowances  should  be  made  to  him.  He 
alleged  that  the  duties  of  ship's  husband  were  distinct  from  those 
of  a  director,  having  reference  to  details  with  which  a  director  had  no 
immediate  concern ;  and  that  as  such  ship's  husband  the  defendant, 
personally,  underwent  much  labour,  and  spent  much  time  in  the  ser- 
vice of  the  Company.  He  insisted  that,  if  he  had  not  been  appointed 
ship's  husband,  some  one  else  would  have  been  appointed  to  that 
ofQce ;  and  he  submitted  that  the  Company  were  authorized  by  their 
deed  of  settlement  to  appoint  one  of  their  own  body  ship's  husband. 
He  admitted  that  he  charged  the  Company  with,  and  had  been  paid 
out  of  the  funds  of  the  Company,  a  commission  of  IZ.  per  cent,  on  the 
costs  of  the  steam- vessels,  and  on  the  sum  of  1,500{.,  the  purchase- 
money  of  the  No^irmahal,  and  a  commission  of  22.  108.  per  cent,  on 
his  general  disbursements  for  the  Company,  and  a  commission  of 
21.  per  cent.,  not  on  average  losses  on  assurances  effected  for  the 
Company,  but  on  the  amount  recovered  from  the  underwriters. 
He  denied  that  he  had  charged  or  been  paid  any  commission  on 
^freights,  or  a  commission  of  51.  per  cent,  on  the  gross  amount  of  [  *3S2  ] 
all  insurances  effected  by  him  for  the  Company ;  but  he  admitted 
that  he  had  been  paid  a  brokerage  of  5/.  per  cent,  by  the  insurance 
offices  on  effecting  policies  for  the  Company.  He  also  admitted 
that  the  sums  received  by  him  for  commission  and  brokerage 
amounted  to  4352.  He  further  admitted  that  he  had,  in  several 
instances,  been  allowed  such  discounts  and  deductions  on  trades- 
men's bills  as  in  the  bill  mentioned ;  but  he  denied  that  he  had 
from  time  to  time  received  out  of  the  funds  of  the  Company  sufficient 
monies  to  pay  ready  money  for  the  several  particulars  purchased 
by  him  for  the  Company ;  on  the  contrary,  he  stated  that  he  had 
generally  paid  the  money  some  weeks  in  advance  out  of  his  own 
pocket.  He  admitted,  however,  that,  after  giving  credit  to  the 
Company  for  discounts,  deductions,  and  scorage  in  some  instances, 
he  had  in  other  instances  retained  sums  that  amounted  to  2762. ;  and 
he  insisted  on  his  right  to  retain  those  sums,  as  ship's  husband. 

28—2 
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Bbnson  With  respect  to  the  Nourmahal,  the  defendant  stat^  that  be 

Heathorn.  originally  treated  for  the  purchase  of  that  vessel  in  May,  1838,  hut 
the  negotiation  failing  by  reason  of  the  price  demanded,  he  did  not 
complete  the  purchase  till  August,  when  he  paid  1,340Z.  for  the 
vessel,  and  21,  28.,  the  usual  fee  to  the  broker.  He  alleged  that  this 
purchase  was  made  on  his  own  account,  and  not  as  agent  of  the 
Company.  He  admitted  that  he  afterwards  sold  the  vessel  to  the 
Company  for  the  price,  and  (except  as  to  the  alleged  concealment) 
under  the  circumstances  mentioned  in  the  bill ;  charging  them  with 
commission,  the  21,  28.,  broker's  fee,  and  the  expense  of  the  bill  of 
sale  from  the  vendors  to  himself.  Admitting,  however,  the  state- 
ments in  the  bill  as  to  what  took  place  at  the  meetings  of  directors 
on  the  18th  and  21st  September,  1838,  he  denied  the  charge  of  con- 
cealment ;  insisting  that  his  ownership  of  the  vessel  was  notorious, 
the  bill  of  sale  transferring  the  ship  to  himself  having  been  entered 
[  *S3S  ]  at  the  Custom-House,  *and  his  name  having  appeared  in  the  East 
India  shipping  lists  as  the  owner  of  the  vessel. 

The  other  defendants,  except  Farmer,  by  their  answers,  admitted 
the  material  allegations  of  the  bill,  but  submitted  that  there  was 
nothing  irregular  in  the  appointment  of  Heathorn  to  be  ship's 
husband,  or  in  his  receiving  profits  in  that  character. 

All  the  defendants,  except  Farmer,  admitted  the  plaintiffs  to  be 
qualified  as  directors,  but  submitted  that  all  the  other  shareholders, 
or  such  of  them  as  had  executed  the  indenture  of  the  1st  Januarv, 
1889,  ought  to  have  been  made  parties  to  the  suit. 

The  defendant  Farmer,  by  his  answer,  set  forth  a  clause  of  the 
deed  of  settlement,  by  which  it  was  provided,  that  all  matters 
of  dispute  between  the  directors  and  other  persons,  including 
members  of  the  Company,  should  be  submitted  to  arbitration,  and 
the  award  of  the  arbitrators  should  be  conclusive  and  binding  upon 
the  persons  submitting  to  the  award,  "  without  further  suit  or 
trouble."  And  the  defendant  stated  his  belief  that  the  matter 
in  question  had  been  frequently  proposed  to  be  submitted  to 
arbitration,  and  that,  therefore,  the  present  suit  was  unnecessary. 

After  the  bill  was  filed,  the  registries  of  the  several  ships,  except 
the  Pearl,  were  cancelled. 

The  cause  now  came  on  for  hearing. 

Both  parties  entered  into  evidence  at  considerable  length.  The 
transaction  as  to  the  Noumiahal  appeared  in  Heathorn's  ledger  thus : 
Cost  price,  1,840Z. ;  carpenters,  21.  9«. ;  petty  cash,  6Z.  8«. ;  ditto, 
4/.  9«.  4^^. ;  ditto,  1^  11«. ;  interest,  3/.  16«.  M. ;  commission,  16/. ; 


VOL.  Lvn.l       1842.     CH.     1  Y.  &  C.  C.  C.  338—835.  867 


profit  and  loss,  127/.  6«.  5d.     Total,  1,500/.     On  the  other  hand,  a       Brnson 
witness  on  the  part  of  Heathorn  deposed  to  having,  by  Heathorn's    heathobn. 
*orders,  superintended  repairs  done  to  the  Nourmahal,  before  the       [  *334  ] 
purchase  of  that  ship  by  the  Company,  to  the  amount  of  between 
100/.  and  150/.     No  entry,  however,  of  this  expenditure  appeared 
in  Heathorn's  books. 

Mr.  Sinipkinson,  Mr.  Rcmpell,  and  Mr.  Pigott,  for  the  plaintiffs, 
submitted,  first,  that  the  defendants  were  bound  to  have  the  Pearl 
registered,  so  as  to  give  the  Company  a  legal  title  to  that  vessel,  or  else  to 
restore  to  the  Company  the  purchase-money  for  that  vessel ;  secondly, 
that  the  defendants  were  bound  to  account  for  and  refund  what  had 
been  received  by  Heathorn  in  the  affair  of  the  Nourmalial;  and,  thirdly, 
that  they  were  liable,  in  like  manner,  in  regard  to  the  sums  admitted 
to  have  been  received  by  him  for  commission,  &c.,  as  ship's  husband. 

Mr.  Wigram  and  Mr.  Lewis,  for  the  defendant  Heathorn : 

The  plaintiffs  sue  on  behalf  of  themselves  and  all  other  the 
shareholders  of  this  Company.  Can  they  do  so  while  the  number 
of  directors  is  not  complete  ? 

(The  Vice-Chancbllor  referred  to  Attcood  v.  Small  {i),  and 
Hichens  v.  Congreve  (2).) 

It  is  submitted  that  they  show  no  title  to  sue  till  all   the  calls 

are  paid:   IVallmm  y.  Ingleby  (3).     As  to  the  charges  against  the 

defendant,  he  is  clearly  not  to  blame  as  to  the  registration,  for  the 

trustees  named  for  that  purpose  refused  to  allow  the  registration 

to  be  made  in  their  names,  and  accordingly  his  name  was  used  for 

the  accommodation  of  the  Company.     He  is  ready,  however,  to  take 

any  steps  for  the  legal  registration  of  the  vessel  as  the  Court  may 

think  fit.     Then  as  to  his  conduct  as  ship's  husband,  he  has  acted 

usefully  and  beneficially  to  the  Company.     It  is  the  constant  course 

for  a  part  owner  to  be  ship's  husband.     The  office  was  one  of 

burden  rather  than  *of  benefit  to  him,  and  he  has  been  desirous       [  *3S6  ] 

to  abandon  it.     It  was  an  office  of  burden,  inasmuch  as  acting 

for  a  Company  of  this  particular  description,  he  might  have  been 

personally  liable  for   stores  supplied:    Thomson  v.  Darenport  (4). 

With  respect  to  the  Nourmahaif  what  reasonable  doubt  is  there 

that  the  defendant  purchased  it  for  his  own  benefit  ?     It  was  not 

(1)  49  11.  R.  113  (6  CI.  &  Fin.  232,    (3)  36  R.  R.  246  (1  My.  &  K.  61). 
523).  (4)  32  R.  R.  578  (9  B.  &  C.  78). 

(2)  32  R.  R.  173  (4  Russ.  562). 
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brnson      till  after  tbe  defendant's  purchase  that  the  directors  gave  notaoe 

Heathobn.    to  h^^   ^bat  they  wanted  a  vessel.     Tbe  relief  prayed   on   this 

head  is  inconsistent  with  the  case  made  by  the  bill.     The  prayer 

should  have  been  to  set  aside  the  whole  transaction  :  Brookman  v. 

Rothschild  {x),  Gillett  v.  Peppercorne  (2)» 

Mr.  Cooper  and  Mr.  Parryy  for  the  defendants  Vachel,  Nel- 
thorpe,  Brown,  and  Famcomb : 

^  The  defendant  Farncomb,  not  having  become  a  director  until 

after  the  registration  of  the  vessels,  is  not  liable  for  any  breach  of 
trust  on  that  account;  and  assuming  that  his  co-defendants  are 
liable  in  respect  of  the  160Z.  commission,  he  at  least  is  not  impli- 
cated in  that  transaction,  though  it  must  be  conceded  that  he  joined 
in  the  drafts  given  for  Heathorn's  commission,  &c.,  as  ship's 
husband.     *     *     * 

{  336  J  Supposing,  however,  that  these  defendants  are  liable  in  respect 

of  the  commission,  they  are  surely  not  accountable  for  the  discount 
which  Heathorn,  if  he  has  received  it,  has  received  without  their 
knowledge.     *     *     * 

Mr.  Russell  and  Mr.  Adanis,  for  the  defendant  Farmer. 

[  337  ]  The  Vicb-Chancellor,  [after  disposing  of  the  question  of  regis- 

tration by  directing  enquiries  for  the  purpose  of  ascertaining  in 
whom,  for  whose  use,  and  in  what  manner  the  title  to  the  vessels 
was  vested  at  the  time  of  the  decree,  and  whether  as  to  title  they 
were  within  the  control  of  the  Company,  and  whether  any  thing 
and  what  ought  to  be  done  to  vest  that  control  in  them ;  and  when 
first  the  defendants  had  notice  of  the  registration  in  Heathom's 
sole  name;  and  whether  the  Company  had  sustained  any  and 
what  damage  from  such  registration :  with  liberty  to  state  special 
circumstances,  and  with  a  reservation  of  all  the  costs  as  to  this 
part  of  the  suit,  said :] 

[  339  ]  The  next  question  is  with  regard   to  the  ship  Nourmahal,  and 

it  is  perhaps  to  be  regretted  that  this  part  of  the  case  has  been 
brought  before  a  court  of  justice,  and  not  arranged  out  of  Court. 
The  parties  however  had  a  right  to  bring  the  matter  here  on  either 
side.  It  appears  that  this  vessel  was  bought  for  a  sum  of  1,340/., 
by  Mr.  Heathorn,  and  was  transferred  into  his  name,  and  he 
became  the  registered   owner.     It  appears  that  subsequently   a 

(1)  30  E.  R.  137  (3  Sim.  153).  (2)  62  E.  E.  38  (3  Beav.  78). 
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vessel  of  her  description  being  required  by  the  directors,  Mr.  Bbn8on 
Heathom,  who  had  been  before  employed  by  the  directors  for  the  hbathobk. 
purpose  of  purchasing  ships,  was  asked  to  look  out  for  such  a 
vessel.  He  reported  to  the  directors  that  he  had  agreed  to  buy 
the  ship  Nourmahal  for  a  sum  of  1,500Z.  This  report  is  adopted. 
A  cheque  of  400L  by  way  of  deposit  is  given  him,  contempo- 
raneously with  the  report  and  its  adoption;  and  within  a  week, 
or  less  than  a  week  afterwards,  the  remaining  1,1002.  of  the  1,500Z. 
is  paid;  another  singular  circumstance  of  the  case  being,  that 
notoriously,  in  the  City  of  London,  before  this  day,  (and  some  at 
least  of  the  directors  were  men  of  business,  though  it  is  very 
possible  that  Colonel  Yachell  and  Colonel  Nelthorpe  never  came 
into  the  City,  except  to  attend  the  board),  this  vessel  had  been 
publicly  advertised  in  the  usual  place  for  such  advertisements  as 
the  vessel  of  Mr.  Heathorn  himself.  This  fact  also  appears,  that, 
as  on  a  purchase  for  the  sum  of  1,500/.  from  a  stranger,  (at  least  I 
must  suppose  so),  Mr.  Heathorn  is  actually  paid  15/.,  as  a  com- 
mission of  1/.  per  cent,  on  the  1,5(X)/. ;  he  is  also  allowed  the  two 
guineas  earnest,  which,  according  to  the  usual  course  of  trade,  is 
paid  to  the  broker  on  such  occasions;  and  what  perhaps  is  still 
more  extraordinary,  he  claims  and  is  allowed  the  costs  of  the  bill 
of  sale ;  the  only  bill  of  sale  which  took  place  being  the  bill  of  sale 
from  the  *former  owner,  which  vested  the  property  in  himself  [  '340] 
previously  to  the  proposal  to  him  that  he  should  buy  a  vessel  of 
this  description. 

Under  these  circumstances,  is  it  possible  for  me,  whatever  may 
have  been  the  secret  intentions  of  Mr.  Heathorn's  mind  when 
be  bought  this  vessel — is  it  possible  for  a  Judge  in  a  court  of 
equity  to  hear  him  say  that  he  bought  it  otherwise  than  as  agent  ? 
I  find  it  utterly  impossible  to  do  so ;  his  own  mode  of  proceeding 
has,  in  my  opinion,  indelibly  and  inextricably  fixed  him  with  the 
character  of  agent  from  the  beginning  of  that  transaction.  The 
declaration,  therefore,  in  that  respect,  must  be  that  the  defendant 
Heathorn  ought  to  be  considered  as  having  purchased  the  ship 
Nourmahal  for  1,340/.,  as  the  agent  and  on  the  behalf  of  the  directors. 
Enquire  what  sum  or  sums  in  respect  of  the  ship  on  that  footing, 
as  well  for  the  purchase  as  in  respect  of  expenses  properly  incurred, 
and  proper  repairs,  if  any,  properly  done,  was  or  were  due  to  the 
defendant  Heathorn  on  the  21st  of  September,  1838.  And  if  the 
amount  shall  appear  to  have  been  less  than  the  total  money 
received  by  him  from  the  directors  in  respect  of  the  transaction, 
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6EN80K  declare  him  liable  for  the  difference,  with  interest  on  such  difference, 
Heathorn.  ft^  ^^6  rate  of  51.  per  cent,  per  annum  from  the  time  when  he 
received  the  same.  And  declare  the  defendant  Heathorn  liable  to 
BO  much  of  the  costs  of  the  suit  as  relates  to  the  ship  Nournuihal, 
without  prejudice  to  the  question  whether  the  other  defendants, 
or  any,  and  which  of  them,  ought  to  be  made  also  liable  to 
those  costs. 

The  next  point  relates  to  the  commissions  and  the  discounts.  It 
may  be  right,  and  probably  is  fair,  to  assume,  for  the  purpose  of  the 
argument,  that  all  these  charges  and  allowances  to  Mr.  Heathorn 
were  such  as  would  have  been  according  to  usage,  and  proper  in 
the  case  of  a  stranger.  His  position,  however,  was  very  different. 
He  was  one  of  six  directors  of  this  Company,  to  whom  exclusively 
[  *34i  ]  the  ^entire  management  of  its  affairs  was  entrusted.  I  say  exclu- 
sively, because,  as  is  obviously  necessary  in  companies  of  this 
description,  the  shareholders  in  general  were  prohibited  from 
interfering.  These  six  directors,  being  so  entrusted,  receive  among 
them,  from  the  funds  of  the  Company,  as  a  remuneration  for  their 
trouble  in  being  the  exclusively  acting  partners  in  this  concern,  a 
sum  of  no  less  than  650Z.  per  annum,  capable,  as  I  read  the  deed, 
of  increase,  but  not  liable  to  diminution ;  this  sum  they  are  to 
divide  between  themselves  as  they  think  fit. 

Now,  it  is  obvious  that  persons  so  circumstanced  were  under  an 
obligation  to  the  shareholders  at  large  to  use  their  best  exertions  in  all 
matters  which  related  to  the  affairs  of  the  Company  for  the  welfare 
of  the  concern  thus  entrusted,  not  gratuitously,  to  their  charge. 

I  apprehend  that,  without  any  special  provision  for  the  purpose, 
it  was  by  law  an  implied  and  inherent  term  in  the  engagement,  that 
they  should  not  make  any  other  profit  to  themselves  of  that  trust 
or  employment,  and  should  not  acquire  to  themselves,  while  they 
remained  directors,  an  interest  adverse  to  their  duty. 

The  main  or  only  business  of  this  Company  consisted  in  acquiring, 
managing,  and  working  steam-vessels.  It  may  have  been  that  a 
ship's  husband  was  necessary.  It  is  the  defendants'  case,  or  the 
case  at  least  of  Mr.  Heathorn,  that  a  ship's  husband  was  necessary. 
This  is  denied  on  the  part  of  the  plaintiffs,  who  say  that  the 
directors  might  very  well  have  performed  such  duty  as  the 
management  of  the  veBsels  required  without  the  interposition  of 
a  ship's  husband.  On  that  I  give  no  opinion ;  but  if  a  8hip*s 
husband  was  necessary,  it  is  obvious  he  would  become  the 
responsible  servant  of  the  directors,  in  an  onerous  office — that  he 
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would  become  an  accounting  party  to  them,  and  that  his  conduct,       Bbnson 

as  well  as  his  accounts,  however  respectable  he  might  be,  would    hsathork. 

require  a  constant  and  vigilant  superintendence  and  control.     That 

constant  and  vigilant  ^superintendence  and  control  one  and  all  of       [  *842  ] 

the  directors  had,  for  value,  contracted  to  give  ;  and  what  is  done  ? 

One  of  these  very  directors  becomes  himself  the  person  whose 

conduct  and  accounts  it  is  his  duty  to  superintend,  to  check,  and 

to  watch :  at  once,  therefore,  to  put  the  case  at  the  very  lowest,  and 

in  a  manner  most  favourable  to  Mr.  Heathorn,  paralyzing  him  as 

a  director  in  this  respect,  and  leaving  the  Company,  as  far  as  these 

important  matters  were  concerned,  under  the  protection  of  but  five, 

while  they  believed  themselves  to  be  under  the  protection  of  six. 

But  it  does  not  rest  there.     The  five  remaining  directors  were  placed 

in  the  difficult  and  invidious  position  of  having  to  check  and  control 

the  accounts  of  one  of   their  own  body,  with   whom  they  were 

associated  on  equal  terms,  in  the  management  of  every  other  part 

of  the  affairs  of  the  concern.     It  has  been,  nevertheless,  with  an 

appearance  of  seriousness,  treated  as  an  arguable  question,  whether 

I  can  allow  this  gentleman  to  receive  profits,  however  reasonable 

in  amount,  if  they  had  been  claimed  by  another  person,  which 

he  has  made  by  this  employment,  in  which  he  ought  never  to  have 

embarked. 

If  the  Court  were  to  do  so,  if  the  Court  were  to  allow  to  a  person 
so  circumstanced  that  which  might  fairly  be  allowed  to  a  stranger, 
it  would  obviously  afford  the  strongest  encouragement  to  a  departure 
from  what  is  the  right  and  regular  course  in  every  similar  establish- 
ment. A  party  would  take  a  situation  of  this  nature  with  the 
certainty  of  having  a  fair  remuneration,  and  with  the  probable 
advantage  of  retaining  what  was  unfair.     It  is  mainly  this  danger, 

* 

the  danger  of  the  commission  of  fraud  in  a  manner  and  under 

circumstances   which,  in  the  great  majority  of  instances,   must 

preclude  detection,  that  in  the  case  of  trustees  and  all  parties  whose 

character  and  responsibilities  are  similar,  (for  there  is  no  magic  in 

the  word),  induces  the  Court  (not  only  for  the  sake  of  justice  *in       [  •sis  ] 

the  individual  case,  but  for  the  protection  of  the  public  generally, 

and  with  a  view  to  assert  and  vindicate  the  obligation  of  plain  and 

direct  dealing  between  man  and  man  in  all  cases,  but  especially  in 

those  where  one  man  is  trusted  by  another)  to  adhere  strictly  to 

the  rule,  that  no  profit  of  any  description  shall  be  made  by  a  person 

so  circumstanced — saying,  to  the  person  complaining  that  he  has 

thus  employed  his  time  and  skill  without  remuneration,  that  he  has 
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Bbhsok  elected  so  to  treat  the  matter ;  that  he  has  had  his  reward,  for  he 
Hbathobn.  has  had  the  possibility,  nay,  the  probability  of  retaining  to  himself 
that  which  he  never  ought  to  have  retained ;  that  he  has  been 
willing  to  run  the  risk,  and  cannot  complain  if  he  happens  to  lose 
the  stake.  It  is  on  this  principle  that  Lord  Eldon  proceeded  in  the 
cases  so  familiar  to  us  all  of  purchases  by  trustees.  It  is  only  an 
instance  of  the  application  of  the  rule,  not  the  rule  itself.  In  those 
cases  Lord  Eldon  said— (I  allude  particularly  to  Ex  parte  Lacey  (i), 
which  occurred  soon  after  Lord  Eldon  first  received  the  Great  Seal) 
— ''The  rule  is  founded  on  this,  that,  though  yon  may  see  in  a 
particular  case  that  he  has  not  made  advantage,  it  is  utterly 
impossible  to  examine  upon  satisfactory  evidence  in  the  power  of 
the  Court,  by  which  I  mean,  in  the  power  of  the  parties  in  ninety- 
nine  cases  out  of  a  hundred,  whether  he  has  made  advantage  or 
not.*'  If,  in  the  present  case,  Mr.  Heathom  had  openly  and 
directly  brought  forward  the  matter  before  the  body  of  shareholders 
generally,  I  consider  it  possible,  if  not  probable,  that  he  would  have 
been  allowed  to  receive,  and  would  now  have  been  entitled  to  retain, 
all  the  sums  in  question  paid  for  commission.  He  has  not  elected 
to  take  that  open  and  straightforward  course ;  he  has  chosen  that 
the  matter  should  be  undisclosed,  and  he  must  abide  the  inevitable 
result. 
[  *344  ]  I  declare,   therefore,   that  the  defendant  Heathom  was  *not 

entitled  to  the  commission  which  was  allowed  to  him  by  the  board 
of  directors  as  ship^s  husband  or  otherwise.  Take  an  account  of 
what  he  has  received  in  respect  of  it,  and  calculate  interest  thereon 
at  5Z.  per  cent,  per  annum.  Declare  that  the  defendant  Heathom 
is  liable  to  so  much  of  the  costs  of  the  suit  as  relates  to  the  com- 
mission, without  prejudice  to  the  question  whether  the  other 
defendants.,  or  any  and  which  of  them,  are  or  are  not  liable. 
Enquire  whether  such  commission,  or  any  and  what  part  or  parts 
thereof  was  or  were  allowed  or  paid  to  the  defendant  Heathom  with 
the  consent  or  privity  of  the  other  defendants,  or  any,  or  either,  and 
which  of  them. 

What  I  have  said  with  respect  to  the  commission  of  course  applies 
in  principle  to  the  discounts.  I  am  not  sure  that  it  does  not  apply 
in  a  stronger  manner.  I  cannot  conceive  any  course  of  dealing 
more  unsustainable  than  Mr.  Heathorn,  in  his  situation,  obtaining 
the  benefit  of  discounts  from  the  tradesmen,  and  charging  the 
directors  (of  whom  he  was  one)  the  full  amount,  representing  a  sum 

(1)  6  R.  R.  at  p.  11  (6  Ves.  627). 
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as  paid  which  was  never  in  fact  paid.     It  is  impossible  to  maintain 
such  a  transaction. 

I  cannot,  however,  see  my  way  now  to  do  complete  justice  in  that 
respect,  because,  in  addition  to  knowing  exactly  what  discounts 
were  allowed  and  not  accounted  for,  I  must  know  what  was  the 
state  of  his  funds  as  between  him  and  the  directors  at  the  time ; 
and  I  must  know  what  was  the  state  of  the  funds  of  the  Company, 
with  a  view  to  the  facilities  which  those  funds,  if  properly  employed, 
might  have  afforded  towards  paying  tradesmen  ready  money. 
Therefore,  let  the  Master  enquire  what  discounts  or  allowances  have 
been  from  time  to  time  received  by  or  made  to  the  defendant 
Heathorn  in  the  character  of  ship's  husband  or  agent,  whether  in 
respect  of  goods  or  otherwise,  for  the  ships  respectively,  or  any  of 
them,  of  which  the  Company  has  not  had  the  full  benefit ;  and  let 
him  state  the  dates  and  amounts  of  the  same ;  and  state,  at  the 
request  of  ^either  party,  any  circumstances  specially  with  regard  to 
the  state  of  the  funds  or  cash  account  between  Mr.  Heathorn  and 
the  directors,  and  the  cash  balances  for  the  time  being  of  the 
Company,  at  the  respective  times  of  such  discounts  or  allowances, 
or  any  of  them.  Reserve  the  question  of  costs  as  far  as  relates  to 
the  discounts. 


Bbnaok 

V. 

Hbathobn. 


[  ^345  ] 


DO  WELL  V.  DEW(l). 

(I  Y.  &  C.  C.  C.  34^^—369;  a£Pd.  12  L.  J.  Ch.  158 ;  7  Jur.  117.) 

A  married  woman  being  entitled  under  her  marriage  8ettlemeut  to  an 
interest  in  the  settled  lands  for  her  separate  use  for  life,  with  a  power  of 
leasing  for  any  term  not  exceeding  twenty-one  years  in  possession,  leased 
part  of  the  lands  for  fourteen  years  to  D.,  and  about  a  year  and  a  half 
before  the  expiration  of  that  lease,  signed  and  delivered  to  D.  a  written 
undertaking,  by  which  she  engaged,  upon  the  expiration  of  the  existing 
lease,  to  grant  to  D.  a  new  lease,  upon  the  same  terms  and  for  the  same 
period  as  before.  The  lease  expired,  and  D.  continued  in  possession  with- 
out taking  a  new  lease,  but  doing  acts  on  the  premises  which  were  solely 
referable  to  the  written  undertaking.  Afterwards  the  lessor  died :  Held, 
first,  that  the  giving  the  written  undertaking  was,  under  the  circumstances, 
a  valid  execution  of  the  power ;  and,  secondly,  that  the  transaction  between 
the  parties  amounted  to  an  agreement,  which  was  in  part  performed  by  the 
continuance  of  the  possession  of  the  tenant  after  the  expiration  of  the 
lease,  and  was  therefore  capable  of  being  enforced  in  a  court  of  equity. 

In  order  to  establi^sh  the  \alidity  of  an  agreement  in  a  court  of  equity,  it 
is  not  necessar}'  to  show  that  it  was  binding  on  both  parties  at  the  time  of 
its  being  signed ;  it  is  sufficient  if  an  agreement  signed  by  one  party  be 
afterwards  accepted  and  acted  on  by  the  other. 

Although  a  lessor  has  power  to  lease  in   possession  only,  and  not  in 

(1)  Ga9  Light  and  Coke  Co,  y.  Towst  (1887)  3d  Ch.  D.  519,  56  L.  J.  Ch.  889, 
56  L.  T.  602. 


1842. 
March  7,  8. 

Knioht 
Bbucb,  V.-C. 

On  AppeaL 

June  7,  8,  12, 
22. 

1848. 
Jan.  17. 


Lord 
Ltndhurst, 
L.C. 

[345] 
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Dow  ELL  reversion,  yet  an  agreement  entered  into  between  lessor  and  lessee,  a  short 

V.  period  before  the  expiration  of  an  existing  lease,  for  a  renewal  of  ihe  lease 

.    Dew.  upon   the  same  terms  as  before,  is  reasonable,  and  may  be  enforced  in 

equity,  as  between  the  agreeing  parties;  provided  the  effect  of  the 
agreement  is,  that  the  rent  and  covenants  in  the  renewed  lease  are 
oonfoimable  with  the  terms  of  the  power. 

The  assignee  of  a  contract  to  grant  a  lease  (there  being  no  covenant  not 
to  assign,  or  the  breach  of  such  covenant  being  waived),  may  sustain  a  bill 
in  equity  against  the  lessor  for  specific  performance  of  the  contract, 
provided  the  assignor  is  willing  to  concur  in  the  lease  and  to  be  made 
liable  for  the  rent  and  covenants. 

By  indentures  of  settlement,  dated  the  23rd  and  24th  Jaly,  1819, 
and  made  previously  to  the  marriage  of  Thomas  Tyringham  Bernard 
and  Sophia  Charlotte,  his  wife,  certain  freehold  estates,  including 
the  Clifford  Court  Farm,  all  of  which  were  the  property  of  Mrs, 
Bernard,  were  conveyed  to  the  use  of  trustees,  for  the  separate  use 
of  Mrs.  Bernard  for  her  life,  with  remainder  to  trustees  for  a  term 
of  150  years,  with  remainder  to  the  use  of  Mr.  Bernard  for  his 
[  •346  ]  life,  with  remainder  to  trustees  to  preserve,  *&c.,  with  remainder 
to  trustees  for  the  term  of  700  years,  with  remainder  to  the  first 
son  of  the  marriage  in  tail  male,  with  divers  remainders  over.  The 
trusts  of  the  terms  were  for  raising  maintenance  and  portions  for 
younger  children.  The  settlement  contained  a  proviso  that  it 
should  be  lawful  for  the  said  Sophia  Charlotte,  during  her  life,  and 
after  her  decease  for  the  said  Thomas  Tyringham  Bernard  during 
his  life,  and  after  the  decease  of  the  survivor  of  them,  for  the 
person  or  persons  who  under  or  by  virtue  of  the  limitations  there- 
inbefore contained  should  for  the  time  being  be  entitled  to  the  first 
estate  of  freehold  or  inheritance  in  the  said  hereditaments,  in  case 
such  persons  should  be  of  full  age,  but  if  not,  then  for  the  guardian 
or  guardians  of  such  persons,  to  demise  or  lease  all  or  any  part 
or  parts  of  the  hereditaments  expressed  to  be  thereby  granted 
and  released,  with  the  appurtenances,  for  any  term  of  years  not 
exceeding  21  years  in  possession,  but  not  reversion,  remainder,  or 
expectancy,  or  by  way  of  future  interest,  and  so  that  upon  every 
such  lease  there  should  be  reserved  and  made  payable  the  best  and 
most  improved  yearly  rent  that  could  be  reasonably  had  for  the 
same,  without  taking  any  sum  of  money  or  other  thing  by  way  of 
fine,  premium,  or  foregift  for  the  making  thereof,  and  so  that  in  every 
such  lease  there  should  be  contained  a  condition  of  re-entry  on  the 
non-payment  of  the  rent  to  be  thereb}*  reserved  by  the  spac«  of  21 
days  next  after  the  same  should  become  due  and  payable,  and  so  that 
the  lessee  to  whom  such  lease  should  be  made  should  seal  and  deliver 
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a  counterpart  of  such  lease,  and  so  that  no  lessee  should  be  authorized      Dowell 
to  commit  waste  or  exempted  from  punishment  for  committing  waste.        dew. 

The    marriage    took  effect,  and    there    were    children    of    the 
marriage ;  David  William  Bernard  being  the  eldest  son. 

By  an  indenture  dated  the  8th  February,  1823,  and  made 
between  Sophia  Charlotte  Bernard  of  the  first  part,  *  Thomas  [  *347  ] 
Tyringham  Bernard  of  the  second  part,  and  William  Dowell  of  the 
third  part,  it  was  witnessed,  that,  in  consideration  of  the  rents 
thereinafter  reserved,  and  the  covenants  thereinafter  contained  on 
the  part  of  the  lessee,  Sophia  Charlotte  Bernard,  by  virtue  and  in 
exercise  of  the  power  given  to  her  for  that  purpose  by  the  indenture 
of  the  24th  July,  1819,  and  of  all  other  powers,  &c.,  and  with 
the  privity  and  approbation  of  Thomas  Tyringham  Bernard,  did 
demise,  lease,  and  let,  and  the  said  Thomas  Tyringham  Bernard 
did  let  and  confirm  to  the  said  William  Dowell,  his  executors,  and 
administrators,  all  that  &c.,  (describing  the  Clifford  Court  Farm), 
to  hold  the  same,  with  the  appurtenances,  unto  the  said  William 
Dowell,  his  executors  and  administrators  for  the  term  of  fourteen 
years,  to  be  computed  from  the  2nd  February  then  instant,  at  the 
yearly  rent  of  525/.,  deducting  land-tax  and  a  chief-rent  of  15/.  per 
annum;  provided  always,  that  if  the  rent  should  be  unpaid  for 
the  space  of  21  days,  or  if  the  said  William  Dowell,  his  executors, 
administrators,  or  assigns,  should  at  any  time  or  times  during  the 
continuance  of  the  said  demise,  assign,  transfer,  set  over,  underlet, 
or  otherwise  part  with  the  said  indenture,  or  the  premises  thereby 
demised,  or  any  part  thereof,  except  certain  cottages  with  their 
appurtenances,  to  any  person  or  persons  whomsoever,  without  the 
special  license  and  consent  of  the  person  or  persons  for  the  time 
being  entitled  to  the  next  and  immediate  reversion  or  remainder  in 
the  demised  premises  first  had  and  obtained  in  writing  under  hand 
and  seal,  or  if  the  said  William  Dowell,  his  executors,  or  adminis- 
trators, occupiers  of  the  said  demised  premises,  or  any  part  thereof, 
except  the  said  cottages,  should  at  any  time,  during  the  continuance 
of  the  said  demise,  commit  any  act  or  acts  of  bankruptcy  wherein 
a  valid  commission  or  commissions  of  bankrupt  should  be  sued  and 
prosecuted,  or  if  the  then  present  lease  or  the  tenant's  term  and 
interest  in  the  said  demised  premises  or  any  part  thereof  should 
be  taken  or  ^seized  under  or  by  virtue  of  any  execution,  or  warrant,  [  '348  ] 
or  process  in  the  nature  thereof,  or  should  otherwise  become  legally 
assignable  or  saleable,  without  such  consent  as  aforesaid,  or  if  the 
said  William    Dowell,  his  executors,  administrators,  or  assigns. 
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DowBLL  should  not  in  all  things  well  and  truly  observe,  perform,  fulfil,  and 
Dew.  \ieep  all  and  every  the  covenants,  conditions,  stipulations,  and 
agreements,  therein  expressed  and  contained  on  the  lessee's  part 
to  be  observed,  performed,  fulfilled,  and  kept,  then  or  in  any  or 
either  of  the  said  cases,  and  at  any  time  thereafter  it  should  be 
lawful  for  the  person  or  persons  for  the  time  being  entitled  to  such 
next  and  immediate  reversion  and  remainder  as  aforesaid,  into  and 
upon  the  said  demised  premises  or  any  part  thereof,  in  the  name 
of  the  whole,  wholly  to  re-enter,  &c.  in  forfeiture  of  the  lease.  The 
lease  then  contained  covenants  by  the  lessee  for  payment  of  rent 
and  taxes,  for  the  cultivation  of  the  lands  according  to  the  custom 
of  the  country,  and  for  keeping  the  premises  in  repair. 

William  Dowell  executed  a  counterpart  of  this  lease,  and  entered 
into  the  occupation  of  the  premises.  He  died  on  the  15th  March, 
1882,  having  made  his  will,  dated  the  25th  July,  1825,  whereby 
he  bequeathed  all  his  farms  and  effects  to  his  son  John  I>owell, 
whom  he  appointed  sole  executor  of  his  will.  John  Dowell  proved 
the  will,  and  entered  into  possession  and  occupation  of  the  premises. 

In  1882  Mr.  Bernard  who  was  a  partner  in  the  house  of  Dnckett, 
Morland  &  Co.,  became  bankrupt  with  his  co-partners. 

In  1885  John  Dowell,  in  contemplation  of  his  lease  expiring,  and 
with  the  intention,  as  stated  by  Mr.  Bernard,  who  was  examined 
as  a  witness  for  the  plaintiff,  of  laying  down  part  of  the  farm  in 
grass,  applied  to  Mr.  and  Mrs.  Bernard  for  a  renewal  of  the  lease ; 
upon  which  he  received  the  following  undertaking  in  writing, 
signed  by  Mr.  and  Mrs.  Bernard,  and  dated  the  27th  July,  1885, 
"  Mr.  John  Dowell,  as  you  have  expressed  a  wish  to  continue  in 
[  •349  ]  the  occupation  *of  our  farm  at  Clifford  Court,  we  will  undertake 
to  grant  you  a  lease  on  the  same  terms  as  the  last,  for  a  period  of 
14  years,  when  the  present  lease  expires ;  and  we  hope  you  may 
live  long  enough  to  renew  it  at  a  future  period." 

No  new  lease  was  executed  in  pursuance  of  this  memorandum, 
but  John  Dowell  continued  in  occupation  of  the  premises  beyond 
the  expiration  of  the  original  lease,  which  took  place  on  the  2nd 
February,  1887,  and  the  death  of  Mrs.  Bernard,  which  took  place  on 
the  15th  May,  1887,  until  he  relinquished  such  occupation  in  favour 
of  his  brother,  the  plaintiff,  in  July,  1887. 

Jn  July,  1888,  the  assignees  under  Mr.  Bernard's  bankruptcy 
caused  the  life-interest  of  the  bankrupt  in  the  estates  comprised  in 
the  settlement  of  July,  1819,  to  be  put  up  to  auction,  when  the 
defendant  Dew  was  declared  the  purchaser.     This  purchase  was 
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completed  by  conveyance  in  May,  1889.  In  the  particulars  and  con-  dowsll 
ditions  of  sale  which  were  circulated  on  the  occasion  of  the  auction,  d^V. 
the  farm  occupied  by  the  plaintiff  was  described  as  being  in  his 
occupation  under  an  agreement  for  a  lease  of  14  years  from  the  2nd 
February,  1887,  at  a  rent  of  525/.  per  annum,  from  which  land-tax 
was  to  be  deducted,  and  subject,  amongst  other  annual  outgoings,  to 
a  chief-rent  of  15/. 

In  June,  1889,  the  defendant  Dew  served  the  plaintiff  with  notice 
to  quit  the  farm.  This  the  latter  refused  to  do,  on  the  ground  of 
having  a  good  equitable  title  to  the  premises  under  the  memorandum 
of  the  27th  July,  1885,  which  had  been  given  to  his  brother.  He 
however,  in  order  to  strengthen  his  title,  took  a  release  from  his 
brother,  dated  the  29th  August,  1889,  of  all  his  brother's  interest  in 
the  farm  under  or  by  virtue  of  that  memorandum.  And  he  ulti- 
mately filed  the  present  bill,  to  which  David  William  Bernard  was 
made  a  party  defendant,  praying  a  declaration  that  the  plaintiff  was 
entitled  to  ^occupy  the  premises  for  the  term  of  14  years  from  the  [  *360  ] 
2nd  February,  1887,  upon  the  terms  contained  in  the  lease,  for  the 
specific  performance  of  the  agreement  of  July,  1885,  and  for  a 
perpetual  injunction  to  restrain  proceedings  at  law  to  recover  the 
premises  from  the  plaintiff. 

The  defendant  Dew,  by  his  answer,  insisted  principally  on  the 
following  points:  First,  that  the  undertaking  of  the  27th  July, 
1885,  did  not  amount  to  a  contract,  as  the  same  was  merely  volun- 
tary ;  but  that,  even  if  it  had  been  made  for  valuable  consideration, 
it  would  have  been  inoperative,  except  as  to  the  separate  estate  of 
Mrs.  Bernard  during  the  joint  lives  of  herself  and  her  husband ; 
she  being  a  married  woman,  and  her  husband  having  become  bank- 
rupt. Secondly,  that  the  transfer  of  John  Dowell's  interest,  and  the 
delivery  of  the  possession  of  the  premises  by  him  to  the  plaintiff, 
was  made  without  the  consent  in  writing,  or  otherwise,  of  the 
assignees  of  Bernard,  and  without  any  subsequent  confirmation  on 
their  part ;  and  that  if  such  assignees  had  been  under  any  obliga- 
tion to  grant  a  lease  to  John  Dowell  upon  the  terms  mentioned  in 
the  undertaking  of  July,  1885,  which  the  defendant  submitted  was 
not  the  case,  such  transfer  and  delivery  were  a  direct  violation  of 
one  of  the  covenants  to  be  contained  in  such  lease.  Thirdly,  that 
the  rent  of  625/.  was  not  the  best  and  most  improved  yearly  rent 
which  could  at  the  expiration  of  the  lease  of  February,  1828,  be  had 
or  gotten  for  the  premises.  Fourthly,  that  the  plaintiff  had  not, 
since  he  had  been  in  possession  of  the  premises,  duly  kept  the 
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DowBLL  covenants  of  the  lease  of  February,  1823,  more  particularly  the 
Dew.  covenants  for  repairs  and  good  husbandry,  according  to  the  custom 
of  the  country.  Lastly,  (in  denial  of  allegations  in  the  bill),  that 
no  sums  of  money  had  been  expended  by  John  Dowell  on  the  farm 
since  1885,  which  would  not  have  been  expended  by  a  tenant 
occupying  merely  from  year  to  year. 

The  cause  now  came  on  for  hearing. 
[  S51  ]  The  general  purport  of  the  evidence  on  both  sides  is  fully  stated 

in  the  judgment.  In  support  of  the  plaintiff's  case  as  to  the  alleged 
assignment  by  John  Dowell  to  the  plaintiff,  and  the  adoption  of 
that  assignment  by  the  assignees,  the  most  material  witness  was 
a  Mr.  Bose.  He  was  appointed  manager  of  the  property  by  the 
assignees  on  the  28th  October,  1887  ;  and  in  consequence  of  a  letter 
which  he  received  from  the  sister  of  the  plaintiff,  dated  the  22nd  of 
that  month,  in  which  she  mentioned  the  particulars  of  lihe  transfer 
and  assignment,  the  deponent  on  the  9th  October  visited  the  farm, 
and  saw  the  plaintiff :  and,  according  to  his  own  evidence,  on  finding 
the  cultivation  and  repairs  generally  satisfactory,  he  assented  to  the 
substitution  of  the  plaintiff  for  John  Dowell  as  tenant  of  the  farm. 

Several  of  the  plaintiff's  witnesses  stated  that  John  Dowell,  on  the 
understanding  that  he  was  to  have  a  new  lease,  cultivated  the  farm 
in  a  different  manner  and  with  greater  expenditure  than  he  would 
have  done  had  he  been  compelled  to  quit  at  the  end  of  the  term. 
And  they  stated  the  particulars  in  which  this  difference  consisted. 

The  defendant  Dew  admitted,  that,  considering  the  plaintiff  as  a 
tenant  from  year  to  year,  he  had  received  rent  from  him  to  the  2nd 
February,  1889. 

Mr,  Rvssell  and  Mr.  Parry ^  for  the  plaintiff: 

The  first  lease  expired  on  the  2nd  February,  1837.  No  question 
arises  upon  that  lease,  but  the  covenants  contained  in  it  show  that 
it  was  a  beneficial  lease,  and  that  it  tied  up  the  hands  of  the  tenant 
for  life.  Mrs.  Bernard  died  on  15th  May,  1837,  about  three  or  four 
months  after  the  time  when  the  first  lease  would  have  expired. 
Mr.  Bernard  became  a  bankrupt  in  1832.  The  sale  took  place  in 
July,  1838.  The  particulars  of  sale  describe  the  property  as  being 
in  the  possession  of  Dowell,  under  an  agreement  for  a  lease  from 
the  2nd  February,  1837.  The  defendant  Dew  was  declared  the  pur- 
[  *352  ]  chaser  for  4,300Z.,  and  ^signed  an  agreement,  indorsed  on  one  of  the 
conditions  of  sale,  and  dated  the  25th  July,  1838,  the  day  of  the  sale. 
An  abstract  of  the  title  was  delivered,  containing  the  agreement. 
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The  conveyance  to  Dew  was  dated  the  10th  May,  1839,  and  recites 
the  conditions  of  sale,  and  the  conveyance  is  expressed  to  be 
subject  to  the  existing  leases  and  agreements  for  leases.  On  the 
20th  Jane,  1839,  the  notice  to  quit  was  given ;  and,  on  the  1st 
August,  1839,  the  plaintiff  gave  notice  of  his  intention  to  apply  to 
this  Court.  There  is  no  sufficient  evidence  of  any  breach  of 
covenant  by  reason  of  non-cultivation  or  otherwise. 

In  Harnett  v.  Yeilding  (i)  there  was  an  agreement  to  grant  a  lease 
on  the  1st  of  November.  If  the  grantor  had  died  before  that  time, 
the  agreement  would  have  been  void ;  but,  having  survived  the  1st 
of  November,  specific  performance  was  decreed.  In  the  present  case 
there  was  a  good  equitable  execution  of  the  power.  And  the  subse- 
quent dealings  of  the  parties  prevent  them  from  saying  that  the 
lease  is  invalid.  Waltan  v.  Stamford  (2),  and  Shannon  v.  Bradatreet  (3), 
were  also  cited  for  the  plaintiff. 

Mr.  Simpkinson,  Mr.  James,  and  Mr.  Bayley,  for  the  defendant : 

The  original  lease  contained  a  clause,  that  it  should  not  be 
assigned  without  license.  The  plaintiff  files  his  bill  without  any 
such  license  having  been  granted.  The  bill  is  filed  by  a  person  not 
a  party  to  the  agreement,  for  performance  of  a  contract  by  which 
the  party  with  whom  the  contract  was  entered  into  was  restricted 
from  assigning.  The  plaintiff  entered  into  possession  in  July,  1837. 
No  rent  had  been  received  by  the  assignees  antecedently  to  the  sale 
to  Dew.  The  payment  of  rent  to  the  assignees,  after  the  sale  to 
Dew,  could  not  affect  or  prejudice  Dew,  or  in  any  way  amount  to  a 
confirmation  of  the  tenure.  A  party  laying  out  money  in  the  pur- 
chase of  ^property  with  a  knowledge  of  a  defective  title,  cannot 
acquire  a  right  to  a  specific  performance  :  Robertson  v.  St.  John  (4). 
The  evidence  shows,  that  the  rent  reserved  was  not  the  best  or  most 
improved  rent.  The  evidence  also  shows,  that  there  was  great 
mismanagement  in  the  cultivation  of  the  farm.  The  plaintiff  is  not 
entitled  to  a  specific  performance,  inasmuch  as  the  performance 
which  he  seeks  is  in  direct  opposition  to  the  contract,  by  which  it  is 
stipulated  that  the  property  shall  not  be  assigned  without  license, 
and  it  is  not  pretended  that  there  has  been  any  license  to  assign. 

With  respect  to  the  question  of  assignment,  one  would  have 
thought  a  priori,  with  Lord  Bedesdale,  that  every  contract  for 
a  lease  was  personal,  and  that  an  objectionable  tenant  could  not  be 
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UowKLL      forced  upon  the  lessor.     But  it  must  be  admitted  that,  in  Crosbie  v. 
Dbw.         T()oke{i),  and  Morgan  v.  Rhodes  (2)^  Lord  Cottbnham  adopted  a 
difiTerent  course. 

(The  Vice-Changbllor  :  The  principle  of  those  cases  is,  that  the 
assignment  leaves  the  original  lessee  still  liable  on  his  covenant.) 

But  even  those  cases  recognise  two  exceptions  from  the  general 
assignability  of  the  contract,  both  of  which  it  is  submitted  apply  to 
this  case ;  namely,  one  where  a  personal  motive  has  been  the  cause 
of  the  agreement;  the  other,  where,  as  has  been  already  mentioned, 
there  is  a  proviso  against  alienation.  Now,  here  Mr.  and  Mrs. 
Bernard  contemplated  a  lease  to  John  Dowell,  and  no  one  else. 
The  words  of  the  agreement  of  July,  1885,  if  it  can  be  called  an 
agreement,  are  purely  of  a  personal  nature,  and  applicable  to  him 
alone.  The  Court,  therefore,  will  be  astute  in  such  a  case  to  adopt 
the  principle  acted  upon  by  Lord  Manners  in  Flood  v.  Finlay  (3). 
In  that  case,  there  was  nothing  on  the  face  of  the  agreement  to 
show  that  Blackwood's  personal  accommodation  was  intended,  but 
[  *354  ]  parol  evidence  of  that  intention  was  held  sufficient  *to  avoid  the 
assignment.  In  reference  to  the  other  exception,  it  is  submitted 
that  Wcatherall  v.  Ge€ring{4),  and  BuMandy.  Hall{6),  are  quite 
sufficient  for  this  Court  to  act  upon  in  refusing  specific  performance 
of  the  contract,  and  leaving  the  plaintiff  to  his  remedy  at  law. 
The  extraordinary  jurisdiction  of  this  Court  will  not  be  exercised  in 
favour  of  a  i)erson  who  has  taken  an  assignment  of  a  thing  which 
is  not  in  equity  assignable. 

But,  lastly,  the  undertaking  of  July,  1885,  was  not  in  execution 
of  the  power  of  leasing,  and  was  in  itself  inoperative  as  an  agree- 
ment. It  was  not  in  execution  of  the  power,  because  reversionary. 
In  Shantion  v.  Bradstreet  the  same  objection  was  taken,  but  there 
the  execution  of  the  power  was  only  two  days  prior  to  the  expiration 
of  the  existing  lease,  and  de  winimis  non  curat  lex.  But  what 
necessity  is  there,  that  an  agreement  for  a  lease  should  precede  the 
lease  itself  eighteen  months?  It  is  clear  that,  in  1887,  a  larger 
rent  than  that  reserved  by  the  contract  might  have  been  obtained. 
The  evidence  of  Mr.  Bernard  shows  that  the  transaction  was  an 
improvident  exercise  of  the  power  so  far  as  concerned  the  reversioner, 
and  an  excessive  execution  of  it  aS  regards  the  terms  of  the  power. 

(1)  36  R.  R.  342  (1  My.  &  K.  431).  (4)  8  R.  R.  369  (12  Yes.  604). 

(1>)  36  J^  R.  34o  (1  My.  &  K.  43o).  (5)  7  E.  R.  1  (8  Vee.  92). 

(3)  12  R.  R.  55  (2  Ball  &  B.  9). 
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Besides,  a  married  woman  is  not  sui  juris  as  to  property  over  Dowbll 
which  she  has  only  a  power.  Supposing,  however,  the  power  to  dbw. 
have  been  well  executed  in  point  of  form,  the  memorandum  of  July, 
1835,  was  not  an  agreement,  but  a  mere  one-sided  undertaking,  for 
which  there  was  no  consideration.  The  continuance  in  possession 
by  the  tenant  was  no  part  performance  of  it :  Morphett  v.  Jones  (i). 
The  consent  of  the  defendant  was  necessary  to  its  completion;  and, 
under  such  circumstances,  conceding  that  he  purchased  with  notice 
of  an  invalid  charge,  he  was  not  bound  to  give  effect  to  it :  Mmkerry 
V.  Chinnery  {2). 

Mr,  Russell,  in  reply.  [  355  ] 

The  Vicb-Chancbllor  : 

The  first  question  to  be  considered  is,  whether  the  plaintiff's  case 
fails  on  the  ground  of  the  coverture  of  Mrs.  Bernard,  who  was  a 
married  woman  when  she  signed  the  agreement  in  question,  and 
during  the  remainder  of  her  life. 

1  think  this  circumstance  not  material  as  the  case  stands.  She 
was  tenant  for  her  life,  or  for  the  joint  lives  of  herself  and  her 
husband,  for  her  separate  use,  with  or  without  power  of  alienation, 
but  with  the  power  of  leasing  in  question ;  which  legally,  at  least, 
was  not  a  power  annexed  to  the  life  estate. 

To  the  legal  or  equitable  validity  of  such  execution  by  her  of 
this  power,  it  is,  1  apprehend,  clear,  that  her  coverture  was  no 
impediment,  that  no  fine,  no  separate  examination  was  or  could  be 
requisite,  that  the  concurrence  or  approbation  of  her  husband  or 
his  assignees  was  not  material ;  and,  it  being  clear  that  an 
unmarried  tenant  for  life,  with  a  power  of  leasing,  can  equitably 
bind  the  estate  by  a  written  contract  to  execute  the  power,  though 
omitting  the  formalities  prescribed  by  its  terms.  I  do  not  see  any 
substantial  distinction  for  the  purposes  of  this  suit  between  such  a 
case  and  the  present,  especially  where  there  has  been  mutual  part 
performance,  as  in  this  case  I  think  there  was,  in  the  interval 
between  the  expiration  of  the  old  lease  and  the  death  of  Mrs. 
Bernard.  The  only  question  here  is  whether  the  estate  is  bound. 
And  I  conceive,  that  subject  to  the  points  to  be  mentioned,  it  did 
come  bound  into  the  hands  of  Mr.  Dew ;  whether  Mrs.  Bernard 
did  or  did  not  bind  herself  personally,  so  as  to  expose  herself  to  a 

(1)  18  B.  R.  48  (1  Swanst.  172).  (2)  46  £.  B.  190  (LI.  &  G.  t.  Sugd. 
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DowBLL  personal  decree,  is,  I  conceive,  upon  the  principles  recognised  in 
DbW.  ToUett  V.  ToUettil),  Pollard  v.  GreHvil(2),  Vertion  v.  \ermm{^K 
[♦356]  Doe  V.  lVeller(4),  Shannon  v.  Brad^treet(5),  *and  other  cases  not 
material  to  the  present  question.  She  signed  and  never  objected 
to  the  agreement.  It  was  in  part  performed  by  her  and  bv  the 
tenant,  and  if  its  terms  were  not  contrary  to  the  power,  the 
assignees,  or  Mr.  Dew,  might,  I  conceive,  have  enforced  it  against 
him  after  her  decease  (6). 

It  is  then  argued,  that  there  was  no  consideration  for  this 
agreement — that  it  was  merely  nudum  pactum.  It  is  not,  however, 
considered  requisite  in  this  Court,  that  an  agreement  should  at  the 
time  be  binding  on  both  parties ;  it  is  sufficient  if  an  agreement 
signed  by  one  party  be  afterwards  accepted  and  acted  on  by  the 
other.  The  agreement  in  this  case  was  to  demise  for  a  certain  rent 
to  be  paid,  and  under  certain  covenants  to  be  entered  into  and 
performed.  Now,  if  Mrs.  Bernard  had  died  before  the  time  at 
which  a  lease  under  the  agreement  could  with  propriety  have  been 
granted,  the  agreement  possibly  could  never  have  been  carried  into 
effect.  In  point  of  fact,  however,  she  did  not  do  so.  The  old 
lease,  the  expu-ation  of  which  was  a  preUminary  to  the  commence- 
ment  of  the  new  demise,  expired  in  February,  1837.  Mrs.  Bernard 
lived  more  than  three  months  afterwards.  The  tenant  under  that 
agreement  was  in  possession  under  the  former  lease  at  the  date 
of  the  agreement,  and  continued  in  possession  in  that  character  up 
to  the  time  of  the  expiration  of  the  old  lease.  From  that  time  his 
possession  was  only  referable  to  the  new  agreement ;  and  without 
laying  too  much  stress  on  those  acts  done  on  the  farm,  between  the 
agreement  and  the  death  of  Mrs.  Bernard,  which  are  proved  to 
have  been  done  solely  with  reference  to  the  new  agreement  and 
by  reason  of  it,  it  is  sufficient  to  say,  that  this  agreement  was  in 
part  performed  by  the  continuance  of  the  possession  of  the  tenant 
[  *367  ]  after  the  expiration  *of  the  old  lease  until  the  death  of  Mrs. 
Bernard ;  at  the  time  of  her  death  she  was  in  a  condition  to  have 
enforced  the  performance  of  the  agreement  in  equity  against  him 
.by  reason  of  that  part  performance.  The  continued  possession 
was,  it  may  be  added,  at  no  unimportant  period  of  the  year  for  a 

(1)  2  P.  Wms.  489.  inhis  note-book  stated  his  reasons  upon 

(2)  1  Ch.  Ca.  10.  the  first  point  in  this  case  more  fully 

(3)  Ambl.  3.  than  he  did  in  Court,  the  above  is, 

(4)  4  E.  R.  496  (7  T.  R.  478).  with  his  permission,  taken  from  that 

(5)  9  R.  R.  11  (1  Sch.  &  I.ef.  52).  source. 

(6)  The  ViCE-GHAjfCELLOR  having 
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farmer,  between    Candlemas  and   the   middle   of   May,  at  which      Dowbll 
{)eriod  Mrs.  Bernard's  death  happened.     I  think,  therefore,  that         dew. 
this  forms  no  objection  to  the  plaintiff's  case. 

It  is  then  said,  that  the  contract  was  future  in  its  nature,  and 
the  prohibition  against  reversionary  leases  and  the  authority  of  the 
case  of  Harnett  v.  Yeilding  are  cited  in  support  of  that  argument. 
To  the  case  of  Harnett  v.  Yeilding  I  entirely  accede ;  the  decision 
there  did  not  depend  on  the  question  of  the  agreement  having  been 
a  fraud  on  the  power,  and  would  have  been  equally  right  if  that 
ingredient  had  not  formed  part  of  the  case;  but  even  if  that 
circumstance  had  been  the  main  foundation  of  the  decision,  I 
should  have  thought  the  present  case  not  affected  by  it.  In 
Harnett  v.  Yeilding  there  were  two  agreements :  the  first  was  for 
renewal  at  any  time  on  request  during  the  life  of  the  tenant  for 
life;  and  the  second,  on  which  the  bill  seems  mainly  to  have 
proceeded,  was  one,  as  I  have  always  considered  the  report,  utterly 
unintelligible  in  its  nature.  In  the  present  case  a  lease  for 
14  years  of  a  large  farm  was  to  expire  at  Candlemas,  1837.  In 
the  summer  of  1835,  it  being  obviously  material  to  the  tenant  to 
know  what  he  was  to  do,  both  with  respect  to  his  mode  of  treating 
the  farm,  and  with  respect  to  the  disposition  of  himself  and  his 
capital  after  the  expiration  of  the  term,  and  it  being  equally 
material  to  the  landlady  to  know  how  she  was  to  stand  with  respect 
to  her  farm  after  the  termination  of  the  lease  in  February,  1837, 
the  agreement  is  made  for  a  renewed  lease,  at  the  old  rent,  after 
the  expiration  of  the  term.  There  is  nothing  to  impeach  the 
fairness  of  the  agreement,  and  admitting,  *for  the  purpose  of  the  [  *3<>3  ] 
argument,  the  rent  to  have  been  sufficient  in  the  spring  of  1837, 
and  the  covenants  proper,  I  do  not  see  any  rational  ground  upon 
which  such  a  contract  ought  to  fail.  I  think  the  lapse  of  time 
between  the  agreement  and  the  expiration  of  the  old  lease  nothing 
beyond  that  which  is  ordinary  and  reasonable.  Therefore, 
supposing  the  rent  and  covenants  sufficient,  and  supposing  no 
act  to  have  been  done  in  material  contravention  of  the  agreement, 
but  that  all  things  in  other  respects  had  remained  the  same,  and 
that  this  bill  had  been  a  bill  by  John  Dowell,  the  original  tenant, 
no  effectual  resistance  to  relief  sought  could,  in  my  judgment, 
have  been  offered. 

There  are,  however,  of  course,  points  assumed  for  the  purpose 
of  the  observations  which  I  have  made»  that  remain  to  be  con- 
sidered.   It  is  said,  that  the  present  bill  is  not  by  the  tenant  with 
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DowELL  whom  the  agreement  was  made,  but  by  some  person  to  whom  he 
Dew.  has  assigned,  or  to  whom  he  is  alleged  to  have  assigned,  that  sueh 
an  assignee  cannot  come  to  the  Court  under  any  circumstances  for 
the  performance  of  the  agreement,  and  that  if  he  could  there  is  no 
proof  here  of  a  valid  or  a  fair  assignment.  Now,  the  question  of 
the  effect  of  the  covenant  against  assigning  does  not  occur  here, 
that  belongs  to  another  part  of  the  argument ;  for,  if  the  covenant 
against  assigning  without  license  has  been  legally  and  equitably 
broken,  and  not  the  breach  waived,  the  case  must  fail  on  another 
ground.  I  apprehend  that,  subject  to  that  objection,  the  agreement 
was  assignable,  and  especially  with  the  assent  contemporaneous  or 
subsequent  of  the  landlord  for  the  time  being.  It  is  another 
question,  whether  the  landlord  is  to  be  compelled  to  grant  the  lease 
to  the  assignee  without  the  benefit  of  the  personal  responsibility  of 
the  original  lessee  for  which  he  contracted :  I  am  of  opinion,  in  the 
circumstances  of  this  case,  that  the  plaintiff  is  not  so  entitled ;  and 
that  though,  if  the  case  be  free  from  all  other  objection,  Thomas 
Dowell  will  be  entitled  to  have  a  lease  granted  to  himself;   yet 

[  *359  ]  he  will  not  be  *so  entitled  without  giving  to  the  landlord,  if  the 
landlord  shall  require  it,  the  personal  liability  of  John  Dowell  for 
the  covenants.  Before,  therefore,  doing  any  thing  in  favour  of  the 
plaintiff,  I  must  require  an  undertaking  to  that  effect,  which,  no 
objection  having  been  taken  for  want  of  parties,  will  satisfy  me. 

The  next  contention  is,  that  there  was  no  assignment.  Looking, 
however,  at  the  evidence  of  John  Dowell ;  looking  at  the  evidence 
of  Higgins,  a  neighbouring  farmer  and  old  acquaintance  of  the 
family;  looking  at  the  letter  of  the  sister  which  has  been  produced, 
though  I  do  not  place  much  stress  on  that,  except  as  it  may  seem  to 
rebut  any  imputation  or  inference  of  fraud;  and  looking  at  the 
continued  possession,  the  conduct  of  all  parties,  and  the  general 
aspect  of  the  case ;  I  am  of  opinion,  that  it  is  sufficiently  made  out 
that  there  was  a  fair  and  sufficient  contract  for  assignment  and 
sale  between  the  brothers  in  the  summer  of  1837,  which  I  think 
was  the  date  stated  by  the  parol  evidence — a  contract  probably  not 
committed  to  writing  until  that  period  of  1839  which  followed  the 
dispute  raised  by  Mr.  Dew,  as  to  the  validity  of  the  plaintiff's 
title.  I  am  of  opinion,  that  this  fact  is  established,  and  that  I  am 
bound  to  treat  Thomas  Dowell,  in  this  cause,  as  an  assignee  of  the 
interest  of  John  Dowell  from  July,  1837,  clothed  with  possession 
and  open  to  no  objection,  except  that  to  which  I  shall  presently 
come,  of  the  proviso  against  assignment  without  consent. 
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The  next  question  is,  whether  the  lease  which  was  agreed  to  be      dowbll 
granted  was  conformable  to  the  power;  and,  of  coarse,  if  it  was  not        dq^. 
conformable  to  the  power,  it  would  be  useless  and  improper  to  grant 
any  relief.     It  is  another  question  how  the  Court  is  to  arrive  at  the 
conclusion,  whether  it  was  or  was  not  conformable  to  the  power. 

Now,  I  do  not  understand  that  the  answer  raises  any  issue  with 
regard  to  the  sufficiency  of  the  covenants ;  and,  therefore,  for  the 
purpose  of  this  suit,  at  ^present  I  must  take  it  for  granted,  that  [  ^^^o  ] 
there  is  no  such  objection,  not,  however,  meaning  to  preclude  the 
landlord  from  raising  any  such  question  hereafter,  if  he  thinks  fit. 
As  to  the  rent,  it  is  obvious  that,  in  a  case  of  difficulty,  this  is  a 
question  which,  from  its  nature,  cannot  be  very  satisfactorily 
discussed  and  considered  by  a  Judge  in  equity,  without  the 
assistance  of  a  jury,  or  the  opportunity  of  seeing  and  hearing  the 
witnesses.  There  must  be  great  risk  of  a  failure  of  justice  in  such 
a  coarse.  Still,  I  agree,  that  courts  of  equity  are  Judges  both  of 
fact  and  law ;  and,  with  a  well-known  exception,  it  is  generally  in 
their  discretion,  whether  they  will  act  for  themselves  without 
assistance — a  discretion  I  agree  to  be  exercised  not  arbitrarily  but 
judicially,  after  the  Court  has  become  informed  of  the  evidence. 
The  particular  subject,  however,  which  a  court  of  equity  has  to 
consider,  must  have  its  bearing  on  the  discretion  which  the  Judge 
has  to  exercise.  Now,  this  is  a  question  as  to  the  value  of  a  farm ; 
whether  the  rent  fixed  in  1885  was  a  fair  rent  in  1885  or  in  1887, 
when  the  lease  was  to  commence.  The  case  is  that  of  a  married 
lady,  tenant  for  life ;  the  husband  a  man  of  business,  (for  I  think 
Mr.  Bernard  had  been  a  banker),  in  the  prime  of  life,  probably  of 
mature  judgment  and  sufficient  in  every  respect  for  the  conduct  of 
his  affairs ;  Mr.  Bernard's  circumstances,  it  is  obvious,  rendered 
income  very  material  to  him :  prima  facie  these  are  reasons  (by 
no  means  conclusive  reasons)  against  supposing  that  the  rent  was 
too  low.  Mr.  Bernard  himself  is  examined  as  a  witness,  and  states 
distinctly,  that  in  his  opinion  and  judgment  the  rent  was  a  fair 
rent,  with  which  he  and  his  wife  were  and  would  have  been 
satisfied.  The  farm  is  variously  stated  at  quantities,  ranging 
between  500  and  515  acres;  the  rent  is  6261.  Mr.  Price,  who 
appears  to  be  a  considerable  yeoman  in  the  neighbourhood,  and  to 
be  a  man  of  respectability  and  a  practical  man,  values  the  farm, 
one  acre  with  another,  all  round,  at  It.  per  acre,  which  would 
certainly  ♦bring  the  rent  rather  under  than  over  5254.  per  annum.  [  •36i  ] 
James  Chambers,  who,  I  think,  was  married  to  a  deceased  sister  of 
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DowELL  the  plaintiflf,  gives  the  same  valuation  of  it.  There  is,  however,  in 
Dew.  ^^6  plaintiff's  evidence  certainly  one  remarkable  circamstance, 
namely,  that  Evan  Williams  agrees  with  Price  and  Chambers  as  to 
the  sufficiency  of  IZ.  an  acre  all  round  as  applicable  to  the  year 
1835,  but  he  says  that  the  year  1837  was  better ;  and  as  to  the 
year  1887,  he,  the  plaintiff's  own  witness,  puts  the  rent  at  585L 
per  annum — lOZ.  a  year  more — not  a  very  material  amount 
perhaps,  perhaps  not  an  amount  on  which  a  jury  would  come  to  a 
conclusion  against  the  lease,  but  there  the  statement  is  among  the 
plaintiff's  evidence. 

Now,  the  defendant  has  met  this  evidence  by  testimony  which, 
probably,  I  do  not  overstate,  when  I  say  that  prijtid  facie  it  seems 
of  more  weight.  Mr.  Williams,  who  appears  to  be  an  experienced 
land  agent  and  surveyor,  takes  the  quantity  as  given  him  by  Mr. 
Dew  at  507  acres  and  a  fraction,  and  he  values  it,  with  a  singular 
minuteness  perhaps  open  to  observation,  at  697/.  Ss.  5d.  The 
next  witness  is  Bluck,  a  farmer.  He  appears  to  have  taken  the 
quantity  from  Tench,  whom  I  consider  as  Mr.  Dew's  agent ;  and 
oddly  enough,  though  Mr.  Dew  gives  Williams  the  quantity  at  507 
acres  and  a  fraction.  Tench  gives  it  to  Bluck  at  518  and  a  fraction : 
Bluck  values  the  farm  at  IZ.  7^.  an  acre  all  round,  which  would  be 
between  690Z.  and  700Z.  a  year,  coming  very  near  Williams's  valua- 
tion. Tretheuty,  a  land  agent,  gives  680Z.  a  year.  Plant,  a  farmer, 
gives  IZ.  6^.  an  acre  all  round.  Tench,  the  agent  of  Mr.  Dew,  gives 
667Z.  Ss.  Fosbrook,  a  surveyor,  who  says  that  he  had  the  quantity 
from  Mr.  Dew,  as  514  acres  and  a  fraction,  gives  651Z.  6s. 

It  is  impossible  not  to  be  struck  with  the  great  variety  of  valua- 
tions given  by  these  witnesses,  which  I  mention  as  showing  the 
impossibility  of  easily  arriving  at  any  certain  conclusion — ^an  obser- 
[  *362  ]  vation  (certainly  having  stronger  facts  *to  support  it)  which  was 
made,  I  apprehend,  not  without  effect,  in  an  important  case  in  the 
House  of  Lords,  where  a  large  property  in  the  neighbourhood  of 
London,  said  to  have  been  leased  at  an  undervalue,  was  valued  by 
various  surveyors,  and  one  of  the  persons  who  had  to  advise  on  that 
occasion  was  so  struck  with  the  discrepancy,  that  he  caused  a  tabular 
representation  of  the  various  valuations,  all  on  one  side,  to  be  made; 
each  surveyor  being  entitled  to  equal  credit,  when  their  valuations 
were  brought  together  in  this  form,  they  had  an  appearance  which 
rendered  it  difficult  to  treat  them  seriously.  I  agree,  that  the 
difference  there  was  much  greater  than  the  difference  here ;  still, 
I  say,  that  weighing  not  merely  the  number,  but  the  number  as 
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well  as  the  probable  relative  weight  of  these  witnesses,  and  having  Dowell 
particular  regard  to  a  witness,  whom  I  have  not  yet  mentioned,  deV. 
namely  Mr.  Godsell,  the  immediate  predecessor  of  the  plaintiff's 
father  in  the  farm,  who  held  it  up  to  1823,  at  a  rent  of  700Z.  a  year, 
and  whose  valuation  is  675L  a  year,  I  should,  if  placed  under  the 
necessity,  by  my  view  of  the  duty  belonging  to  me,  of  deciding  on 
this  evidence,  feel  myself  probably  obliged  to  decide  the  point  of 
value  in  favour  of  the  landlord,  and  against  the  tenant;  but  I 
cannot  help  seeing  that  it  is  very  possible  that  I  may  take  an 
erroneous  estimate  of  such  a  subject.  I  cannot  help  seeing  the 
vast  advantage  to  justice  possibly  derivable  from  an  oral  examination 
of  these  witnesses  before  a  Judge  and  a  jury,  and  from  observing 
their  demeanour;  knowing,  as  I  do,  how  frequently  it  has  happened 
that  a  case,  apparently  strong  in  favour  of  one  party  on  written 
evidence,  has  ultimately  come  out  as  strong  in  favour  of  the  other 
party,  not  merely  upon  an  oral  examination  of  the  witnesses 
already  examined,  but  on  the  examination  of  further  witnesses :  nor 
can  I  avoid  recollecting  also,  that,  if  on  my  view  of  this  evidence, 
I  decide  against  the  plaintiff,  he  is  utterly  remediless,  except  by 
appeal  from  my  judgment,  and  must  instantly  be  turned  houseless 
on  the  world  *from  this  farm  which  his  family  has  held  for  twenty  [  •36S  ] 
years.  I  am  struck,  I  confess,  with  the  danger  of  allowing  my  own 
judgment  to  operate  for  the  purpose  of  final  decision  against  him, 
upon  such  a  case  as  the  present,  and  I  consider  myself  bound  to 
send  the  matter  to  a  jury. 

I  have  entered  thus  largely  into  the  evidence,  because  I  hold  it 
generally  to  be  the  duty  of  a  Judge  in  equity,  before  he  abstains 
from  deciding  on  a  matter  of  fact,  to  consider  the  evidence  fully 
from  the  beginning  to  the  end,  and  then,  and  not  till  then,  to  ask 
his  own  conscience,  judicially,  whether  he  is  in  a  safe  position  to 
decide.  I  am  of  opinion  that  I  am  not.  The  question  must  go 
to  a  court  of  law,  wholly  unprejudiced  by  my  observations,  which  I 
have  made  for  the  reasons  only  that  I  have  mentioned.  I  consider 
it  very  possible,  that,  even  on  an  examination  in  open  Court  of  the 
present  witnesses,  to  say  nothing  of  the  possible  production  of 
others,  the  aspect  of  the  case  may  be  importantly  changed. 

We  come  next  to  consider  whether  the  acts  done  have  amounted 
to  that  which  would  have  been  a  forfeiture  of  the  lease,  if  a  lease 
had  been  granted ;  and  it  is  of  course  plain,  if  this  Court  were 
satisfied  that  the  lease,  if  granted,  would  have  been  forfeited  by 
breaches  of  covenant,  that  it  would  be  impossible  to  direct  such 
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DowELL      a  lease  to  be  granted.     It  is  another  qaestion,  how  the  Coart  is  to 
Dbw.        arrive  at  that  satisfaction. 

Now,  not  to  consume  too  much  time  in  delivering  the  reasons 
which  I  feel  it  my  duty,  to  some  extent,  to  deliver  on  this  part 
of  the  case,  I  may  very  shortly  dispose  of  one  head  of  breaches 
of  covenant — ^namely,  the  allegations  of  want  of  repairs  and  of 
improper  cultivation.  The  evidence  on  the  part  of  the  plaintiff,  on 
this  subject,  is  not  confined,  to  the  witnesses  whom  I  have  mentioned. 
It  would,  as  general  evidence,  if  unmet,  be  satisfactory  and  sufficient 
to  show,  that  the  farm  had  been  properly  treated  and  conducted. 
[  364  ]  On  the  other  hand,  there  is  strong  evidence  on  the  part  of  the 

landlord,  and  going  into  more  particulars,  the  other  way.  The 
observations,  however,  that  I  have  made  as  to  the  danger  and 
difficulty  of  deciding  in  a  court  of  equity  finally  on  the  notion 
which  the  Court  may  entertain  of  the  effect  of  conflicting  written 
evidence  as  to  the  sufficiency  of  rent,  bear  with  much  more  strength 
on  the  question,  whether  this  Court  is  in  a  condition  satisfactorily 
to  decide  on  the  repairs  and  management. 

We  must  recollect  also,  with  reference  to  what  these  witnesses 
state,  that,  as  early  as  June,  1839,  Mr.  Dew  had  served  a  notice  to 
quit,  and  probably  he  is  not  entitled  much  to  complain,  if,  after  he 
had  thus  endeavoured  to  throw  off  the  burthen  of  the  lease,  and 
to  deprive  the  tenant  of  it,  the  tenant  somewhat  held  his  hand 
with  respect  to  expenditure  under  the  covenants.  Another  very 
obvious  observation  is  this,  that  if  the  particulars  of  the  repairs 
and  management  of  a  farm  were  to  be  viewed  in  a  strict  and  literal 
manner,  there  would  be  endless  war  throughout  the  country 
between  landlord  and  tenant;  no  tenant  could  hold  a  farm  in 
safety.  It  has  been  a  very  old  principle  of  the  law  to  disregard 
unimportant  matters  of  waste.  When  Lord  Eldon  was  in  the 
Common  Fleas,  an  application,  if  I  recollect  right,  was  made  to 
that  Court  in  an  action  of  waste  in  which  there  was  a  verdict,  I 
think  with  a  farthing  damages,  to  convert  the  judgment  into  a  judg- 
ment for  the  defendant ;  Lord  Eldon  was  very  much  struck  with 
it,  and  at  first  objected ;  but  he  was  satisfied,  by  old  authorities, 
that  that  had  always  been  the  course.  It  is  also  a  mode  of  viewing 
the  subject  which  juries  take  still  more  largely;  in  some  cases 
perhaps  too  largely,  in  others  not  unwholesomely  for  justice ;  for  if, 
according  to  a  literal  interpretation  of  strict  covenants,  a  tenant 
was  to  be  ejected  for  a  foul  turnip-field,  an  unhinged  gate, 
a  broken  shutter,  or   small  matters  of  that  description,  which 
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frequently  occur  on  the  best-managed  farms,  there  would  ^scarcely      dowell 
be  a  lease  in  existence  throughout  the  kingdom.     It  is  necessary        d^^ 
that  in  these  cases,  juries  and  Judges  should  make  a  reasonable      [  *365  ] 
allowance,  and  not  put  too  strict  and  precise  an  interpretation  on 
such  covenants.     Now,  there  is  the  evidence  of  surveyors ;   and 
when  I  began  to  read  a  catalogue  of  defects  given  by  one  at  least  of 
these  gentlemen,  I  was  struck  with  its  apparent  bulk ;  but  when  I 
came  to  the  conclusion  of  the  list,  I  found  that  the  summing  up  was 
about  280Z.     It  is,  however,  not  new.     No  man  who  has  ever  been 
a  householder  or  landholder  is  a  stranger  to  this  kind  of  operation. 
An  occupier  of  a  house  or  a  farm  may  be  constantly  laying  out 
money  upon  it,  allowing  no  seeming  want  of  repair  to  go  unremedied, 
fancying  the  property  to  be  in  the  best  order  and  condition;  let 
a  surveyor  be  called  in  as  to  the  state  of  repairs,  and  a  thick 
volume  of  defects  in  and  out  of  the  house  will  be  the  probable  result. 
I  do  not,  myself,  I  confess,  pay  any  very  great  attention  to  the 
list  of  dilapidations  which  is  given  by  the  surveyors  here.     That  is, 
however,  a  matter  which  may  most  properly  be  submitted  to  a  jury, 
and  to  a  jury  it  must  go.     I  feel  myself  utterly  unable,  on  the 
evidence,  to  decide  as  to  their  extent,  or  materiality,  or  immateriality. 
The  only  remaining  question,  I  believe,  is,  as  to  the  effect  of  the 
assignment  without  license,  and  the  underletting  to  Price.     On  the 
underletting  to  Price,  it  must  be  observed,  however,  that  it  is  not 
put  in  issue ;  and  although  breaches  of  covenant  are  alleged  in  the 
answer,  yet  the  answer  goes  on  to  specify  the  character  of  those 
breaches,  and  the  underletting  to  Price  is  in  no  manner  in  issue ; 
it  comes  out  incidentally  on  examining  Price  as  a  witness:  and 
I  should  therefore  run  the  hazard  of  doing  the  greatest  possible 
injustice,  if,  on  that  ground  only,  I  were  now  to  decide  that  there 
has  been  a  forfeiture  of  the  lease.    It  is  said,  however,  and  truly, 
that  John  Dowell  agreed  for  a  lease  subject  to  the  obligations  of 
the  old  one,  including  a  provision  *on  pain  of  forfeiture  against      [  'See] 
assignment  except  by  license  under  hand  and  seal;  and  without 
any  license  in  writing  he  assigns  to  Thomas  Dowell  in  the  month 
of  July,  1837.     Such  a  breach,  however,  it  is  plain,  may  be  waived. 
An  underletting  may  or  may  not  be  what  is  called  a  continuing 
breach,  on  which,  perhaps,  all  the  authorities  do  not  agree ;  but 
I  apprehend  an  assignment  is  a  breach  once  committed,  and  for 
all;    and  if,  therefore,  after  the  assignment  to  Thomas  Dowell, 
Thomas  Dowell  was  accepted  as  the  tenant,  that  matter  is  waived. 
NoWy  am  I  to  say  that  there  is  no  evidence  in  this  case,  that 
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DowELL  Thomas  Dowell  has  been  accepted  as  tenant,  and  therefore  that 
Dew.  ^he  breach  in  this  respect  has  not  been  waived  ?  In  my  opinion, 
there  is  very  strong  evidence  that  he  was.  It  is  said  by  Mr.  Dew, 
that  the  payment  of  rent  to  the  assignees  was  after  his  equitable 
title  had  commenced.  Whether  it  was  or  was  not  so,  perhaps, 
does  not  very  clearly  appear ;  but  Mr.  Dew  has  received  rent  him- 
self from  this  very  man;  and  I  have  the  assignees  themselyes, 
when  advertising  the  estate  for  sale — the  sale  at  which,  or  under 
which,  Mr.  Dew  bought,  describing  Thomas  Dowell  as  being  in 
possession  under  this  agreement.  A  Judge  and  jury  may  take  such 
a  view  of  that  matter  as  they  may  think  just  and  right;  but  it  is 
impossible  that  I  can  decide  on  this  evidence  that  that  breach  has  not 
been  waived.  And  upon  this  head  also  one  observation  arises  with 
regard  to  the  evidence  of  Price,  which  may  introduce  a  nice  question : 
it  may  do  so — I  give  no  opinion  upon  it.  The  proviso  against 
assigning  or  underletting  without  license  may  or  may  not  have  been 
waived  finally  and  completely,  if  waived  partially — a  point  as  to 
which  Duinpor*8  case  (i)  and  other  authorities  at  once  occur  to  oar 
recollection.  Now  according  to  Price's  evidence,  if  it  is  to  be  relied 
on,  Price  was  actually  in  possession  of  the  underlet  piece  of  land  lying 

[  *8()7  ]  at  a  distance  from  the  farm,  at  the  time  when  the  agreement  *of  Jaly» 
1835,  was  entered  into,  he  has  ever  since  continued  in  that  possession, 
and  has  been  so  till  the  present  time.  The  question  of  waiver  may 
apply  not  merely  to  the  underletting  to  Price,  but  may  go  deeper. 
On  that,  however,  I  give  no  opinion ;  it  is  a  purely  legal  question. 
When  that  question,  however,  comes  to  be  considered,  it  may  be  found 
useful  to  refer,  not  merely  to  Doe  v.  Bliss  (2),  but  to  earlier  authorities, 
which  were  not  cited  in  this  case :  I  mean  mdtchcot  v.  Fox  (3),  and 
the  case  in  Lord  Mansfield's  time  in  Mr.  Gowper's  reports  (4),  as 
well  as  a  much  more  recent  case  of  Doe  v.  Pritchard  (6). 

I  have  alluded  to  the  particulars  of  sale.  It  has  been  argued  by 
Mr.  Emsell,  and  very  properly  argued,  though  I  do  not  agree  in 
the  conclusion  which  he  drew,  that  the  assignees  have  so  conducted 
themselves  by  their  agent  Bose,  and  otherwise,  as  to  preclude  them- 
selves from  objecting  to  the  lease,  at  least  on  the  ground  of  the 
amount  of  rent,  if  not  further,  and  that  they  being  precluded,  Mr. 
Dew  would  be.  I  cannot,  however,  consider  that  to  be  the  effect 
of  what  the  assignees  have  done.     The  argument  must  assume 

(1)  4  Hep.  119  b.  (4)  Probably   Ooodrujht  v.    Davids, 

(2)  4  Taunt.    735.     See   23    R.   R.      Cowp.  803. 

318.  (.5)  5  B.  &  Ad.  765, 

(3)  Cro.  Jac.  398, 
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before  it  has  any  place,  that  there  was  no  originally  binding  agree-      dowell 

ment.  What  pretence  is  there  for  saying  there  was  a  new  agreement?        j)^^^ 

Before  there  could  be  confirmation,  even  if  the  Statute  of  Frauds 

were  out  of  the  question — before  there  could  be  confirmation,  you 

mast  show  that  the  assignees  intended  to  confirm  with  knowledge 

of  the  infirmity  in  the  title;    in  which  points,  the  case  is,  as  it 

appears  to  me,  deficient ;  and  the  particulars  of  sale,  though  they 

are  very  good  evidence  against  them,  as  any  declaration  would  be, 

that  they  knew  of  Thomas  Dowell  being  the  tenant,  and  knew  that 

he  was  tenant  under  an  agreement,  and  were  selling  the  property 

not  objecting  to  it,  cannot  I  think  amount  to  a  contract  in  favour 

of  the  tenant,  nor  can  the  language  of  the  conveyance  to  Mn  Dew, 

as  I  conceive,  *have  that  effect.     The  question  of  the  validity  of       [  *368  ] 

the  agreement  of  1835  is,  I  conceive,  fully  open  to  him. 

The  decree,  [which  is  stated  at  length  in  the  original  report, 
contained  the  following  declaration : 

Declare  that  the  agreement  of  1885  was  (subject  to  the  question 
of  the  sufiSciency  of  the  rent  made  payable,  and  the  covenants 
provided  by  such  agreement)  a  good  equitable  execution  of  the 
power  of  leasing  given  or  reseiTed  to  Mrs.  Bernard  by  the  settle- 
ment ;  but  such  declaration  is  without  prejudice  to  the  said 
questions  as  to  the  rents  and  covenants. 

The  decree  also  directed  an  issue  to  determine  the  questions 
thus  reserved,  and  contained  several  undertakings  by  the  plaintiff 
and  John  Dowell  that,  in  the  event  of  the  plaintiff  obtaining  a 
decree  for  specific  performance,  ''  John  Dowell  shall  join  in  such 
lease  as  this  Court  shall  direct  to  be  executed,  and  be  liable  for  the 
rent  and  covenants  therein  to  be  reserved  and  contained." 

The  defendant  appealed  from  the  above  decision,  as  reported  in 
12  L.  J.  Gh. :  see  p.  164.] 

Thb  Lord  Chancellor:  i843. 

This  was  a  bill  filed  by  the  plaintiff,  Thomas  Dowell,  for  the  [  12  l.  j.  ch. 
specific  performance  of  an  agreement  for  a  lease,  entered  into  by  ^^^  ^ 
Mrs.  Bernard,  under  a  power  contained  in  her  marriage  settle- 
ment. The  first  question  in  this  case  is,  as  to  the  effect  of  this 
agreement.  Mrs.  Bernard  had  a  life  estate  in  the  property  for 
her  sole  and  separate  use,  and  a  power  to  lease  the  premises  in  ques- 
tion for  any  term  not  exceeding  twenty-one  years,  with  the  usual 
restrictions.     Mrs.  Bernard  must,  therefore,  be  considered  with 
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DowBLL      reference  to  this  property  as  a  feme  sole ;  and  there  is,  I  think, 
Dkw.        1^0  sufficient  reason  why  her  agreement  to  execute  the  power  should 
not  have  the  same  effect  as  if  she  were  unmarried ;  not,  indeed, 
as  to  any  remedy  against  her  personally,  but  as  to  the  estate  in 
respect  of  which  the  power  was  to  be  exercised.    It  is  true,  that 
Sir  Thomas  Plumeb,  in  the  case  referred  to,  expressed  some  doabt 
on  the  point,  but  he  purposely  abstained  from  deciding  the  ques- 
tion ;   and   his  reason,  if  we  are  to  look  at  it  according  to  the 
language  of  the  report,  would,  as  was  justly  observed,  have  applied 
equally  to  the  case  of  a  defective  execution  of  the  power ;  whereas 
it  has  been  long  established  that  such  a  defective  execution  by  a 
married  woman  would  be  supplied.     Notwithstanding  the  doubts 
to  which  I  have  referred,  I  am  of  opinion  on  principle,  that  such 
an  agreement  is  binding  on  the  estate,  and  may  be  enforced  in 
a  court  of  equity.     It  is  then  objected,  that  there  is,  in  fact,  no 
agreement  in  this  case ;  that  the  paper  called  an  agreement  was 
signed  only  by  Mr.  and  Mrs.  Bernard,  and   not   by  Dowell  the 
tenant,  and  that  there  was  no  mutuality.     I  think,  however,  that 
there  is  sufficient  evidence  to  show,  that  this  agreement  was  acted 
upon   by  Dowell,  and  that  he  continued  in  possession  under  it 
after  the  expiration  of  his  lease.     He  states  this  expressly  in  his 
examination ;   and  his  mode  of  managing  the  farm,  which  does 
not  depend  on  his  evidence  alone,  strongly  corroborates  his  testi- 
mony.    Indeed,  the  very  ground  on  which  he  made  the  application 
for  a  renewal,  tends  to  the  same  conclusion.     The  agreement  then 
having  been  acted  on   by  Dowell,  and  he  having  continued  in 
possession   under  it,  this  objection  cannot  prevail.     It  is  then 
objected,  that  this  was  an  agreement  for  a  reversionary  lease,  and 
that  it  is  at  variance  with  the  power,  which  authorizes  only  the 
granting  of  a  lease  in  possession.    But  there  is  nothing,  I  conceive, 
in  the  terms  of  the  power,  to  prevent  the  party  in  whom  it  is 
vested  from  agreeing  beforehand  to  grant  a  lease  in  possession, 
when  the  proper  time  arrives  for  that  purpose.     An  agreement  of 
this  nature  is  binding,  and  the  execution  of  it  may,  I  think,  be 
enforced  by  the  Court,  if,  as  in  the  present  case,  the  power  is  still 
subsisting  at  the  expiration  of  the   existing   lease :   Shannon  v. 
Bradstreet.     It  is   true,  that  in   this  instance,  the  interval  was 
considerable,  but  the  reasons  assigned  for  it  appear  to  me  to  be 
satisfactory;  namely,  that  it  was  material,  in  order  to  regulate 
the   course  of  cultivation  which  was  pursued  in  the  subsequent 
year,  that  the  tenant  should  know  what  he  had  to  depend  on  in 
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respect  of  the  future.  It  in  couteuded,  that  the  rent  fixed  by  the  Dowell 
agreement  is  insuflScient.  Now,  if  it  was  not  the  best  and  most  dbw. 
improved  yearly  rent  that  could  reasonably  be  obtained  at  the 
expiration  of  the  former  holding  of  the  lease,  the  agreement  would 
not  be  a  good  execution  of  the  power,  and  whatever  other  remedy 
there  might  be  on  such  an  agreement,  specific  performance  would 
not,  under  such  circumstances,  be  enforced.  Subject,  therefore, 
to  this  question  *of  fact,  as  to  the  amount  of  the  rent,  I  am  of  [  •ifis  ] 
opinion,  that  if  John  Dowell  had  continued  in  possession  under 
the  agreement,  his  possession  could  not  have  been  disturbed,  and 
he  might  have  enforced  the  granting  of  the  renewed  lease.  The 
next  objection  is  founded  on  the  assignment,  without  licence,  of 
John  Dowell,  the  tenant,  to  his  brother  Thomas.  If  a  lease  had 
been  granted  in  pursuance  of  the  agreement,  and  that  lease  had 
been  assigned,  it  would  have  been  a  forfeiture,  but  such  forfeiture 
might  have  been  waived.  The  question,  however,  remains  to  be 
decided,  whether,  with  reference  to  the  object  of  the  present  suit, 
the  same  principle  would  apply  to  this  agreement.  It  is  clear, 
that  if  it  were  not  for  the  clause  against  assigning  without  leave, 
the  agreement  would  be  binding,  and  might  be  enforced  by  Thomas 
Dowell,  the  assignee.  The  same  consequence  would  follow,  not- 
withstanding the  renewal,  if  leave  had  been  previously  obtained. 
The  restraint  is  introduced  for  the  benefit  of  the  owner  of  the  estate, 
and  he  may  dispense  with  it  if  he  thinks  proper,  either  before  or 
after  the  assignment ;  and  if  he  does  so,  the  tenant  is  in  the  same 
situation  as  if  there  was  no  such  stipulation.  This,  therefore,  is 
a  question  of  fact,  whether  there  has  in  this  case  been  a  waiver. 
With  respect  to  the  rent,  and  the  alleged  breach  of  covenant  with 
respect  to  the  repairs,  I  have  read  the  voluminous  mass  of  evidence 
on  these  points,  and  having  had  some  experience  as  to  questions 
of  this  kind,  I  feel  satisfied  that  it  would  be  impossible  to  come 
to  a  safe  conclusion  on  these  points,  merely  on  the  written  evi- 
dence, and  that  an  opportunity  must  be  a£forded  of  sifting  the 
truth  by  a  rivd  voce  examination  and  cross-examination  of  the 
witnesses.  The  course  pursued  by  the  Yice-Chakcellor  in  this 
respect  is,  in  my  opinion,  proper  and  necessary.  I  think  it,  there- 
fore, better  to  say  nothing  that  might  prejudice  the  question  as 
to  the  impression  which  the  evidence  in  its  present  shape  has  made 
on  my  mind ;  for  the  same  reason  I  abstain  from  saying  anything 
on  the  efifect  of  the  evidence  as  to  the  waiver.  I  am  of  opinion, 
therefore,  that  the  decree,  on  the  whole  case,  ought  to  be  affirmed. 
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JAMES  V.  FEE  ARSON  (1). 

(1  Y.  &  C.  C.  C.  370—379.) 

On  a  bill  filed  against  an  executor  seeking  to  charge  him  in  respect  uf 
dti^asiaviU  committed  by  his  co-executor,  who  had  died,  the  defendant,  by 
his  answer,  denied  that  he  had  ever  interfered  in  the  testator's  affairs  in 
the  lifetime  of  the  co-executor ;  and  it  was  admitted  that  he  had  not  proved 
the  will  till  the  death  of  that  executor.  There  was  some  evidencse  that  the 
defendant  had  accepted  the  executorship  at  an  earlier  period :  Held,  that 
special  enquiries  on  the  subject  ought  to  be  directed,  and  that  in  the 
meantime  the  ordinary  enquiries  and  accounts  should  proceed  in  the  suit 

AoNES  Taylor  being  seised  and  possessed  of  considerable  real 
and  personal  estate,  by  her  will  dated  the  8th  March,  1816,  after 
bequeathing  to  Esther  James  her  household  goods  and  furniture, 
gave,  devised,  and  bequeathed  all  her  ready  money,  securities  for 
money,  book  debts,  &c.,  and  all  other  her  property,  real  and  personal, 
to  her  nephew  James  Frearson,  the  son  of  the  testatrix's  late 
brother  John  Frearson,  John  Dickenson,  and  Francis  James,  their 
heirs,  executors,  and  administrators  respectively,  according  to  the 
nature  of  the  said  estates,  upon  trust  that  they  or  the  survivors  or 
survivor  of  them,  and  the  heirs,  executors,  and  administrators  of 
such  survivor,  should  collect,  get  in,  and  convert  the  same  into 
money,  and  thereout  pay  her  funeral  expenses  and  just  debts,  and 
after  paying  100{.  to  Esther  James,  invest  the  clear  residue  in  the 
public  funds,  or  on  real  security,  and  out  of  the  dividends  and 
interest  of  such  funds  and  securities,  apply  a  sufficient  sum  towards 
the  support  and  education  of  James  Taylor  James,  the  son  of 
Esther  James,  until  he  should  attain  the  age  of  21,  and  upon  his 
attaining  that  age  to  pay  and  transfer  to  him  all  such  principal 
monies,  stocks,  funds,  and  securities;  and  in  case  he  should  die 
under  21,  to  pay  and  transfer  the  same  unto  and  amongst  the 
children  who  should  be  then  living  of  the  testatrix*s  brother,  John 
Frearson,  in  equal  shares.  The  will  contained  a  declaration  that  the 
trustees  should  not  be  charged  or  chargeable  with  any  more  of  the 
monies  and  premises  than  they  respectively  should  actually  receive, 
and  that  one  of  them  should  not  be  answerable  or  accountable  for 
the  other  of  them,  but  each  for  his  own  acts  and  defaults  only. 

The  testatrix  died  on  the  26th  May,  1816,  leaving  the  several 
persons  named  in  her  will  surviving  her.  Esther  *Jame8  in  1827 
married  Edward  Newby.  John  Dickenson  died  in  December,  1823, 
having  by  his  will  appointed  his  wife  Elinor  Dickenson  his  sole 

(1)  In  re  Sievtm  [1897]  I  Ch.  422,  66  L.  J.  Ch.  155;  affirmed  [1898]  1  Ch. 
162,  67  L.  J.  Ch.  118,  C.  A. 
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executrix,  who  proved  his  will,  and  died  in  the  ;ear  1825,  leaving       Jahks 
Benson  Harrison  her  executor,  who  duly  proved  her  will.    James    fbbabson. 
Taylor  James  attained  the  age  of  21  in  July,  1836. 

The  bill  was  filed  by  James  Taylor  James  against  James  Frearson 
and  Francis  James.  It  stated  that  the  defendants  and  Dickenson, 
who  was  an  attorney,  upon  the  decease  of  the  testatrix  accepted  the 
trusts  of  the  will,  and  took  upon  themselves  the  execution  of  it ; 
that  the  farming-stock  and  other  personal  estate  of  the  testatrix 
was  sold  by  auction  on  behalf  of  the  executors,  and  that  the 
defendants  attended  and  sanctioned  the  sale ;  that  the  monies  got  in 
on  account  of  the  testatrix's  estate,  including  the  monies  arising 
from  the  auction,  were  received  by  Dickenson,  with  the  sanction 
and  permission  of  the  defendants ;  that  Dickenson  out  of  such 
monies  paid  the  debts  and  funeral  expenses  of  the  testatrix  and  the 
legacy  of  lOOZ.,  but  that  he  never  invested  the  residue,  though 
amounting  to  upwards  of  4,000Z.,  for  the  benefit  of  the  plainti£f, 
nor  ever  allowed  him  any  maintenance,  nor  ever  proved  the  will ; 
that  the  defendants  took  no  steps  to  compel  Dickenson  properly  to 
perform  the  trusts  of  the  will,  although  he  acted  and  professed  to 
act  on  behalf  of  himself  and  the  defendants ;  that  the  defendants 
had  since  Dickenson's  death  proved  the  will ;  that  the  defendant 
James,  on  several  occasions  in  the  lifetime  of  Dickenson,  received 
considerable  sums  of  money  from  Dickenson,  or  his  clerk  Sykes,  on 
account  of  the  testatrix's  estate ;  that  the  amount  of  these  sums  had 
been,  in  breach  of  trust,  retained  by  the  defendant  James,  with  the 
privity  of  the  other  defendant,  and  secured,  as  they  pretended,  by  a 
mortgage  of  an  estate  of  James ;  that  Dickenson's  estate  was  insol- 
vent, and  that  the  defendants  had  entered  into  a  composition  with 
Benson  Harrison,  the  representative  of  Dickenson,  under  *which  [  *S72  ] 
they  had  received  an  inconsiderable  dividend  on  account  of  the 
testatrix's  estate,  and  that  since  the  execution  of  that  deed,  Benson 
Harrison  had  received  nothing  on  account  of  Dickenson's  estate. 

As  evidence  (in  addition  to  what  has  been  previously  stated)  that 
the  defendants  acted  in  the  executorship  before  the  death  of 
Dickenson,  the  bill  alleged,  that  on  the  occasion  of  the  testatrix's 
funeral,  her  will  was  read  over  to  the  defendants  and  the  assembled 
relatives,  and  that  neither  of  the  defendants  made  any  observation 
expressive  of  an  intention  not  to  accept  the  trusts ;  that  the  sale  of 
the  testatrix's  effects  was  advertised  in  the  usual  manner ;  that  both 
the  defendants  were  present  at  the  sale,  and  took  part  therein  as 
executors;  and  that  during  the  life  of  Dickenson,  and  while  he 
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jambr       acted  or  professed  to  act  as  executor,  the  defendants  called  several 

FREAR80K.    times  at  his  office  to  enqaire  into  the  state  of  the  affairs  of  the  estate 

of  the  testatrix,  and  to  reqaire  from  him  an  account  of  the  monies  paid 

and  received  by  him  on  account  of  the  estate,  and  that  latterly  they 

were  unable  to  see  John  Dickenson,  but  saw  his  clerk  Sykes. 

The  bill  prayed,  that  an  account  might  be  taken  of  the  personal 
estate  of  the  testatrix  possessed  by  Dickenson,  or  which  but  for  his 
wilful  default  might  have  been  received  by  him,  and  that  it  might 
be  declared  that  the  defendants  were  severally  liable  for  the  sums 
received  by  Dickenson,  and  not  accounted  for  by  him,  and  might  be 
decreed  to  make  good  the  same;  and  that  an  account  might  be 
taken  of  all  sums  received  by  each  of  the  defendants  on  account 
of  the  testatrix's  estate,  with  half-yearly  rests,  and  51.  per  cent, 
interest  on  the  balances  from  time  to  time  appearing  to  be  in  their 
hands,  and  they  might  be  decreed  to  pay  the  same ;  and  that  in 
case  either  of  them  should  appear  to  be  insolvent,  that  each  should 
be  declared  liable  for  the  amount  found  due  from  both,  and  should 
be  decreed  to  pay  the  same. 
[  S73  ]  The  defendant  Frearson,  by  his  answer,  denied  that  he  did  upon 

the  death  of  the  testatrix  accept  the  trusts  of  the  will,  or  that 
he  had  undertaken  the  execution  thereof,  until  after  the  death  of 
Dickenson ;  for  knowing  that  Dickenson  had  been  the  confidential 
agent  and  adviser  of  the  testatrix,  and  that  he  was  then  employed 
as  such  agent  and  adviser  by  Esther  James  and  Francis  James, 
who  from  their  near  connection  with  the  plaintiff,  were  the  proper 
guardians  of  his  interests,  the  defendant  forbore  to  interfere  in  any 
manner  in  the  executorship  during  the  lifetime  of  Dickenson.  He 
admitted  that,  on  the  death  of  Dickenson,  he  was  requested  by 
Mrs.  Newby  (formerly  Esther  James)  to  undertake  the  trusts  of 
the  will,  and  he  then  discovered  for  the  first  time  that  Dickenson 
had  not  proved  the  will,  but  had  acted  as  executor  and  had  called 
in  the  testatrix's  mortgages,  and  converted  into  money  the  rest  of 
her  personal  estate,  and  mixed  the  proceeds  with  his  own  monies. 
The  defendant  then  stated,  that  under  such  circumstances  he  was 
unwilling  to  undertake  the  executorship,  but  to  prevent  the  total 
loss  of  the  estate  he  did  so,  and  he  accordingly,  together  with  the 
defendant  James,  proved  the  will.  He  further  stated,  that  having 
taken  upon  himself  the  executorship,  he  took  legal  advice  as  to 
whether  he  should  file  a  bill  against  Benson  Harrison  for  the 
recovery  of  what  was  due  from  Dickenson,  but  upon  being  informed 
that  Dickenson's  estate  was  insolvent,  he  forbore  to  take  that  step ; 
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and  he  admitted,  that  after  an  investigation  of  Dickenson's  a£fairs,  James 
and  after  several  meetings  of  Dickenson's  creditors,  at  one  of  which  frbarson. 
the  balance  due  from  Dickenson's  estate  to  that  of  the  testatrix 
was,  upon  an  examination  of  the  accounts,  found  to  be  4,1802.,  he 
the  defendant,  and  the  defendant  James,  did,  at  the  request  of 
Mrs.  Newby,  who  took  an  active  part  at  the  meetings,  execute 
to  Benson  Harrison,  in  conjunction  with  the  other  creditors  of 
Dickenson,  a  deed  of  composition,  bearing  date  the  19th  November, 
1881,  under  *which  two  dividends  of  1,465«.  and  1892.  18s.  (latter  L  •374  ] 
being  understood  to  be  a  final  dividend)  were  received  on  account 
of  the  testatrix's  estate.  The  defendant  denied  all  knowledge,  till 
after  the  death  of  Dickenson,  of  the  payments  made  by  Dickenson 
and  Sykes  to  the  defendant  James  ;  but  he  stated,  that  upon  those 
payments  coming  to  his  knowledge,  he  required  a  security  from 
James,  and  finding  that  he  had  no  better  security  to  give,  he 
admitted  that  he  had  taken  from  James  a  mortgage  for  1,000L,  the 
amount  of  three  sums  and  interest,  advancing  to  James,  out  of  the 
testatrix's  estate,  2002.  in  addition,  in  order  to  pay  o£f  a  former 
mortgage,  and  thereby,  as  the  defendant  submitted,  to  better  the 
security  by  getting  in  the  legal  estate.  And  he  alleged  that  he  had 
always  been  ready  and  willing,  and  had  frequently  offered,  to  assign 
the  mortgage  to  the  plaintiff,  and  in  the  meantime  to  pay  the  rent 
(892.)  to  him.  He  admitted  that  he  was,  as  a  relative  of  the 
testatrix,  present  at  the  reading  of  her  will,  and  that  he  made  no 
objection  to  the  executorship.  He  also  admitted  that  he,  on  his 
return  from  market,  was  present  at  the  sale,  but  denied  that  he 
took  any  part  in  it  as  executor,  or  that  he  ever  authorized  adver- 
tisements in  his  name.  He  denied  the  whole  of  the  allegations  in 
the  bill  as  to  his  calling  with  the  other  defendant  at  Dickenson's 
office,  and  as  to  what  took  place  there.  He  did  not,  however,  deny 
that  he  had  ever,  for  any  purpose,  called  at  Dickenson's  office. 

The  answer  of  the  defendant  James  did  not  materially  differ  from 
the  answer  of  Frearson,  except  that  he  admitted  having  gone  to 
Dickenson's  office  in  his  lifetime  on  affairs  of  his  own. 

In  support  of  his  case,  the  plaintiff  examined  two  witnesses. 
One  of  these,  Mrs.  Newby,  stated  that  after  the  funeral  of  the 
testatrix,  her  friends  returned  to  the  house,  when  the  will  was  read 
aloud  by  Isaac  Dickenson,  the  brother-of  John  Dickenson,  both 
the  defendants  being  present,  and  the  names  of  the  trustees  and 
executors  being  distinctly  ^mentioned,  and  that  the  deponent  did  [  •^^s  ] 
not  hear  either  of  the  defendants  refuse  to  accept  the  trusts  ;^and 
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jamer       acted  or  professed  to  act  as  executor,  the  defendants  called  seyeral 

Frkarsov.    times  at  his  office  to  enquire  into  the  state  of  the  a£fair8  of  the  estate 

of  the  testatrix,  and  to  require  from  him  an  account  of  the  monies  paid 

and  received  by  him  on  account  of  the  estate,  and  that  latterly  they 

were  unable  to  see  John  Dickenson,  but  saw  his  clerk  Sykes. 

The  bill  prayed,  that  an  account  might  be  taken  of  the  personal 

estate  of  the  testatrix  possessed  by  Dickenson,  or  which  but  for  his 

wilful  default  might  have  been  received  by  him,  and  that  it  might 

be  declared  that  the  defendants  were  severally  liable  for  the  sums 

received  by  Dickenson,  and  not  accounted  for  by  him,  and  might  be 

decreed  to  make  good  the  same;   and  that  an  account  might  be 

taken  of  all  sums  received  by  each  of  the  defendants  on  account 

of  the  testatrix's  estate,  with  half-yearly  rests,  and  5Z.  per  cent 

interest  on  the  balances  from  time  to  time  appearing  to  be  in  their 

hands,  and  they  might  be  decreed  to  pay  the  same ;  and  that  in 

case  either  of  them  should  appear  to  be  insolvent,  that  each  should 

be  declared  liable  for  the  amount  found  due  from  both,  and  should 

be  decreed  to  pay  the  same. 

[  373  ]  The  defendant  Frearson,  by  his  answer,  denied  that  he  did  upon 

the  death  of  the  testatrix  accept  the  trusts  of  the  will,  or  that 

he  had  undertaken  the  execution  thereof,  until  after  the  death  of 

Dickenson ;  for  knowing  that  Dickenson  had  been  the  confidential 

agent  and  adviser  of  the  testatrix,  and  that  he  was  then  employed 

as  such  agent  and  adviser  by  Esther  James  and  Francis  James, 

who  from  their  near  connection  with  the  plaintiff,  were  the  proper 

guardians  of  his  interests,  the  defendant  forbore  to  interfere  in  any 

manner  in  the  executorship  during  the  lifetime  of  Dickenson.     He 

admitted  that,  on  the  death  of  Dickenson,  he  was  requested  by 

Mrs.  Newby  (formerly  Esther  James)  to  undertake  the  trusts  of 

the  will,  and  he  then  discovered  for  the  first  time  that  Dickenson 

had  not  proved  the  will,  but  had  acted  as  executor  and  had  called 

in  the  testatrix's  mortgages,  and  converted  into  money  the  rest  of 

her  personal  estate,  and  mixed  the  proceeds  with  his  own  monies. 

The  defendant  then  stated,  that  under  such  circumstances  he  was 

unwilling  to  undertake  the  executorship,  but  to  prevent  the  total 

loss  of  the  estate  he  did  so,  and  he  accordingly,  together  with  the 

defendant  James,  proved  the  will.     He  further  stated,  that  having 

taken  upon  himself  the  executorship,  he  took  legal  advice  as  to 

whether  he  should  file  a  bill  against  Benson   Harrison  for  the 

recovery  of  what  was  due  from  Dickenson,  but  upon  being  informed 

that  Dickenson's  estate  was  insolvent,  he  forbore  to  take  that  step; 


VOL.  Lvn.]      1842.    CH.     1  T.  &  C.  C.  C.  878—875.  387 

and  be  admitted,  that  after  an  investigation  of  Dickenson's  affairs,  James 
and  after  several  meetings  of  Dickenson's  creditors,  at  one  of  which  frbarsok. 
the  balance  due  from  Dickenson's  estate  to  that  of  the  testatrix 
was,  upon  an  examination  of  the  accounts,  found  to  be  4,180Z.,  he 
the  defendant,  and  the  defendant  James,  did,  at  the  request  of 
Mrs.  Newby,  who  took  an  active  part  at  the  meetings,  execute 
to  Benson  Harrison,  in  conjunction  with  the  other  creditors  of 
Dickenson,  a  deed  of  composition,  bearing  date  the  19th  November, 
1881,  under  *which  two  dividends  of  1,465«.  and  189i.  18«.  (latter  I  ^374  ] 
being  understood  to  be  a  final  dividend)  were  received  on  account 
of  the  testatrix's  estate.  The  defendant  denied  all  knowledge,  till 
after  the  death  of  Dickenson,  of  the  payments  made  by  Dickenson 
and  Sykes  to  the  defendant  James  ;  but  he  stated,  that  upon  those 
payments  coming  to  his  knowledge,  he  required  a  security  from 
James,  and  finding  that  he  had  no  better  security  to  give,  he 
admitted  that  he  had  taken  from  James  a  mortgage  for  1,0002.,  the 
amount  of  three  sums  and  interest,  advancing  to  James,  out  of  the 
testatrix's  estate,  2001.  in  addition,  in  order  to  pay  off  a  former 
mortgage,  and  thereby,  as  the  defendant  submitted,  to  better  the 
security  by  getting  in  the  legal  estate.  And  he  alleged  that  he  had 
always  been  ready  and  willing,  and  had  frequently  offered,  to  assign 
the  mortgage  to  the  plaintiff,  and  in  the  meantime  to  pay  the  rent 
(891.)  to  him.  He  admitted  that  he  was,  as  a  relative  of  the 
testatrix,  present  at  the  reading  of  her  will,  and  that  he  made  no 
objection  to  the  executorship.  He  also  admitted  that  he,  on  his 
return  from  market,  was  present  at  the  sale,  but  denied  that  he 
took  any  part  in  it  as  executor,  or  that  he  ever  authorized  adver- 
tisements in  his  name.  He  denied  the  whole  of  the  allegations  in 
the  bill  as  to  his  calling  with  the  other  defendant  at  Dickenson's 
office,  and  as  to  what  took  place  there.  He  did  not,  however,  deny 
that  he  had  ever,  for  any  purpose,  called  at  Dickenson's  office. 

The  answer  of  the  defendant  James  did  not  materially  differ  from 
the  answer  of  Frearson,  except  that  he  admitted  having  gone  to 
Dickenson's  office  in  his  lifetime  on  affairs  of  his  own. 

In  support  of  his  case,  the  plaintiff  examined  two  witnesses. 
One  of  these,  Mrs.  Newby,  stated  that  after  the  funeral  of  the 
testatrix,  her  friends  returned  to  the  house,  when  the  will  was  read 
aloud  by  Isaac  Dickenson,  the  brother  of  John  Dickenson,  both 
the  defendants  being  present,  and  the  names  of  the  trustees  and 
executors  being  distinctly  ^mentioned,  and  that  the  deponent  did  [  *375  ] 
not  hear  either  of  the  defendants  refuse  to  accept  the  trusts  ;^and 
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Jamks  that  after  the  will  was  read  Isaac  Dickenson  took  it  away  with  him. 
Fbra'bson.  ^he  deponent  also  stated,  that  the  farming-stock  and  effects  were 
sold  by  order  of  the  trustees,  who  were  hoik  present  at  the  sale  in 
the  capacity  of  trustees,  and  exercised  acts  of  authority  or  owner- 
ship, by  giving  orders  respecting  the  sale,  namely,  by  ordering  the 
deponent,  who  was  resident  in  the  house,  to  provide  refreshments 
and  make  things  ready ;  that  on  the  day  of  the  sale  the  deponent 
asked  both  defendants  to  give  her  a  pig,  &c.,  which  they  agreed  to ; 
and  that  when  the  defendants  were  in  the  habit  of  going  to  see 
John  Dickenson,  the  defendant  James  used  to  call  at  the  deponent*s 
house  on  his  return,  &c. 

The  other  witness,  Sykes,  deposed  to  several  calls  having  been 
made  by  the  defendant  Frearson  at  Dickenson's  office,  daring  his 
lifetime,  for  the  purpose  of  making  enquiries  relative  to  the' affairs 
of  the  testatrix ;  and  he  also  stated,  that  on  one  occasion  both  the 
defendants  called  together,  but  that  Dickenson,  by  reason  of  illness, 
declined  to  see  them :  that  nothing  particular,  however,  was  said 
on  this  occasion,  except  that  James  enquired  generally  how  the 
accounts  of  the  testatrix  were  going  on. 

Mr.  Swanston  and  Mr,  Romilly,  for  the  plaintiff,  referred  to 
Mucklotv  V.  Fuller  (i)  and  Booth  v.  Booth  (2). 

Mr.  Russell  and  Mr.  Phillips^  for  the  defendants,  contended 
that  there  was  no  ground  whatever  for  charging  the  defendant 
Frearson  in  respect  of  anything  which  took  place  before  the  death 
of  John  Dickenson. 

Thb  Vicb-Chancbllor  : 

[  •sre  ]  Every  step  which  has  been  *taken  in  the  argument  has  only  shown 

it  to  be  more  and  more  absolutely  necessary  that  an  enquiry  should 
be  directed  upon  almost  every  point  raised  in  the  pleadings. 

The  plaintiff,  who  attained  his  majority  in  1836,  and  filed  his  bill 
in  1839,  sues  as  the  residuary  legatee  of  a  testatrix  who  died  more 
than  twenty  years  ago.  The  defendants  are  the  surviving  executors 
and  trustees  of  the  testatrix.  The  subject-matter  of  the  transac- 
tions in  question  is  only  personalty.  The  defendants  were  relatives 
of  the  testatrix,  who  carried  on  the  business  of  a  farmer,  and 
appears  to  have  been  wealthy.  Dickenson,  one  of  the  trustees 
and  executors,  was  a  professional  gentleman,  and  probably  concerned 

(1)  23  B.  R.  29  (Jac,  198),  (2)  49  E.  E.  304  (1  Beav.  125). 
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for  her  in  her  lifetime.  Probably,  for  this  reason  the  lady  pat  Jambs 
him  in  the  administration  of  her  affairs  after  her  death.  It  fbearbon. 
appears,  however,  singularly  enough,  that  though  the  personal 
estate  consisted  of  several  thousands  of  pounds,  and  was  not  con- 
fined to  farming-stock  and  matters  of  that  description,  there  was 
no  probate  in  the  lifetime  of  Dickenson,  who  survived  her  several 
years,  and  died  in  1828.  Probate  was,  in  the  year  1825,  taken  out. 
by  the  two  defendants  on  the  record.  It  is  clear,  however,  that 
during  the  years  which  elapsed  between  the  death  of  the  testatrix 
and  that  of  Dickenson,  the  estate  was  administered  by  the  defen- 
dants and  Dickenson,  or  some  or  one  of  the  three,  substantially 
in  the  same  way  as  if  probate  had  been  obtained.  It  appears  that 
Dickenson,  at  the  time  of  his  death,  had  received  several  sums  upon 
account  of  the  personal  estate,  and  was  indebted  to  the  estate  in 
a  large  amount,  exceeding  4,0002. ;  and  after  the  death  of  Dickenson, 
the  defendants,  having  proved  the  will,  appear  to  have  entered  into 
an  arrangement  with  the  representatives  of  Dickenson  for  the 
purpose  of  settling  that  demand,  and  receiving  payment  from  the 
estate  of  Dickenson,  by  way  of  composition.  We  are,  however, 
left  in  the  dark  during  the  six  or  seven  years  between  the  death  of 
Dickenson  and  the  death  of  the  testatrix,  as  to  *the  particulars  [  *377  ] 
of  the  sum  left  in  the  hands  of  Dickenson.  It  is  suggested  for 
Frearson  that  he  cannot  be  compelled  to  account  for  them,  because, 
amongst  other  reasons,  he  did  not  prove  the  will  till  the  death  of 
Dickenson.  From  the  absence  of  probate,  however,  in  Dickenson's 
lifetime  little  is  to  be  inferred,  because,  if  there  was  no  probate, 
matters  went  on  as  if  it  had  been  taken  out  in  the  usual  way  ;  and 
as  to  this  or  any  other  matter,  the  defendant  has  entered  into  no 
evidence  in  the  cause,  oral  or  documentary. 

On  the  part  of  the  plaintiff  two  witnesses  have  been  examined. 
One  of  them,  the  plaintiff's  mother,  was  at  the  house  at  the  time 
of  the  testatrix's  death,  and  was  present  at  some  of  the  trans- 
actions which  took  place  after  her  death ;  and  if  the  evidence  of 
the  two  witnesses  is  to  be  believed,  no  doubt  they  establish  the 
fact,  that  in  the  lifetime  of  Dickenson,  and  at  an  early  period  after 
the  death  of  the  testatrix,  Frearson  had  accepted  the  executorship. 
I  say  if  it  is  to  be  believed,  because  Frearson  has  denied  it.  It  is 
not  proposed  to  decide,  and  I  do  not  say  that  I  shall  now  decide, 
that  point ;  but  to  say  in  the  face  of  the  facts  appearing  from  the 
evidence,  more  especially  the  fact  of  a  large  balance  remaining  in 
the  hands  of  Dickenson  at  his  death,   followed   by  a  deed  of 
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James       composition  by  his  executors  after  his  death,  to  say,  as  has  been 

Fbeabson.     saggested,  that  there  shall  be  no  enquiry  as  to  these  circumstances, 

is  a  proposition  of  such  a  nature  as  it  has  seldom  occurred  to  me 

to  hear  made  in  a  court  of  justice.     It  is  plain  there  must  be  an 

enquiry. 

Before,  however,  I  proceed  to  direct  the  enquiries,  I  may  remark 
upon  the  meaning  of  the  word  **  both,'*  in  the  deposition  of  Mrs. 
Newby.  It  is  clear  that  she  meant  both  the  defendants.  Looking 
at  the  whole  of  her  evidence  it  is  impossible  to  think  otherwise. 

The  transaction  as  to  James,  the  other  executor,  equally  demands 
enquiry.     I  have  been  anxious,  as  far  as  I  could,  not  to  express  any 

[  *378  ]  opinion  on  the  case,  and  I  desire,  in  ^sending  it  to  the  Master's 
office,  to  have  it  understood  that  I  express  no  opinion  as  to  what 
ought  to  be  the  result  of  all  the  facts,  after  going  before  the  Master. 
All  I  decide  is,  that  it  is  a  case  for  enquiry,  with  large  and  ample 
discretionary  powers  in  the  Master.  The  Begistrar  will  take  a  note 
of  there  being  no  objection  for  want  of  parties. 

Direct  the  ordinary  administration  accounts  against  the  two 
defendants  as  if  they  were  the  only  executors.  [Some  special 
enquiries  were  then  directed,  including  a  direction  to]  enquire 
and  report  when  first  the  defendants  respectively  accepted,  or 
agreed  to  accept,  the  trusteeship  and  executorship  of  the  said  will ; 
and  whether  the  defendants,  or  either  and  which  of  them,  ever, 
and  when,  first  acted  in  such  trusteeship  or  executorship  in  the 
lifetime  of  John  Dickenson  ;  [and  to  enquire  and  report  when 
first  the  defendant  Frearson  had  notice  that  James  was  indebted  to 
the  testatrix's  estate  in  any  and  what  sum  of  money ;  and  whether 
the  defendant  Frearson  took  any  and  what  security  or  securities 
from  the  defendant  James,  in  respect  thereof,  and  what  the  defen- 
dant Frearson  received,  and  the  value  of  such  securities ;  and 
under  what  circumstances  the  -composition  deed  of  the  19th 
November,  1881,  was  entered  into,  and  what  has  been  received  by 
the  parties  to  this  cause,  by  virtue  of  such  deed,  and  liberty  was  given 
to  state  any  special  circumstances  with  respect  to  the  acts  and 
conduct  of  the  defendants  and  Dickenson  respectively,  between  the 
death  of  the  testatrix  and  the  death  of  Dickenson,  or  subsequently, 
relating  to  her  aJBfairs,  or  the  administration  thereof.] 
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MORRIS  V,   LI  VIE  (I).  1822. 

(1  Y.  &  C.  C.  C.  380—390 ;  S.  C.  11  L.  J,  Ch.  172.)  MarchU,  15. 

If  an  executor  assigns  his  reversionary  legacy,  the  assignee  takes  it       ^^'^y^p 
subject  to  the  same  equities  as  the  executor ;  and,  if  the  latter  wastes  the         r     '    1 
testator's  assets,  whether  before  or  after  the  assignment,  the  assignee         ■-        -' 
cannot  receive  the  legacy  till  satisfaction  has  been  made  for  the  breach 
of  trust. 

Robert  Livie,  the  elder,  by  his  will,  dated  the  20th  of  December, 
1806,  gave  and  bequeathed  unto  his  brother-in-law,  Alexander 
Champion,  and  his  partner  Robert  Livie  the  younger,  the  sum  of 
4,000/.,  upon  trust,  [to  invest  the  same  in  the  public  funds,  and 
pay  the  income  to  Catherine  Primrose,  the  testator's  sister,  for  her 
separate  use,  and  after  her  decease,  to  transfer  the  same]  to  her 
son  Robert  Primrose,  if  he  should  be  living  at  the  decease  of  his 
said  mother,  for  his  own  absolute  use ;  but  in  case  he  should  die 
in  the  lifetime  of  his  said  mother,  then  the  testator  directed  that 
the  said  principal  money,  and  the  stocks  or  funds  to  be  purchased 
therewith,  as  aforesaid,  should  sink  into  and  become  part  of  the 
residue  of  his  personal  estate  thereinafter  bequeathed.  And  after 
giving  several  specific  legacies,  the  testator  gave  and  bequeathed  all 
the  rest  and  residue  of  *hi8  estate  and  effects,  subject  to  the  pay-  [  •381  ] 
ment  of  his  debts  and  funeral  expenses,  and  also  the  several 
legacies  thereinbefore  given  unto  the  said  Alexander  Champion  and 
Robert  Livie  the  younger,  their  executors  and  administrators,  [upon 
trust,  to  collect  and  get  in  the  same,  and  invest  the  clear  residue 
and  pay  the  income  thereof  unto  his  wife  Jane  Livie  during  her 
life,  for  her  separate  use,  and  after  the  decease  of  his  said  wife, 
upon  trust  to  sell  the  said  investments  and  apply  the  proceeds  for 
the  several  legacies  and  purposes  thereinafter  mentioned.  And 
the  testator  thereby  bequeathed  the  sum  of  6,0002.,  part  of  such 
last-mentioned  monies,  to  his  nephew  the  said  Robert  Primrose, 
and  the  sum  of  5,0002.,  further  part,  unto  the  said  Robert  Livie 
the  younger.  And  after  giving  several  other  legacies,  the  testator 
directed  that  his  said  trustees  should  stand  possessed  of  the 
residue,  in  trust  for  such  persons  as  his  said  wife,  by  will  or 
codicil,  should  appoint,  and  in  default  of  appointment]  in  trust  for  [  382  ] 
the  executors  and  administrators  of  his  said  wife.  And  the  testator 
appointed  the  said  Jane  Livie,  Alexander  Champion,  and  Robert 
Livie  the  younger,  executrix  and  executors  of  his  will. 

By  a  codicil  to  his  will,  dated  the  19th  of  February,  1807,  after 

(I)  Dveriug  v.  Doeriiig  (1889)  42  Ch.  D.  203,  58  L.  J.  Ch.  553. 
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MoRBis  reciting  the  beqaest  of  4,0002.  for  the  benefit  of  his  sister  Catherine 
LiviB.  Primrose,  the  testator  [bequeathed  to  the  said  Alexander  Cham- 
pion and  Robert  Livie  the  yoanger,  and  the  survivor  of  them,  so 
much  money,  in  addition  to  the  said  sum  of  4,0002.,  as  would  with 
that  sum  purchase  the  sum  of  6,6662.  13«.  4d.  Three  per  cent. 
[  383  ]  Consols  to  be  held]  upon  the  same  trusts  as  were  in  his  will 
mentioned  and  declared  concerning  the  stocks  and  funds  therein 
directed  to  be  purchased  with  the  said  sum  of  4,0002. 

The  testator  died  in  May,  1807,  and  his  will  was  proved  in  the 
same  month  by  Champion  and  Robert  Livie  the  younger.  Champion 
afterwards  dying,  probate  was  in  April,  1809,  granted  to  Jane  Livie. 
In  1828,  which  was  in  the  lifetime  of  his  mother,  Robert  Primrose 
died,  whereupon  a  bill  was  filed  by  his  executors,  Morris  afid 
Dawes,  against  Jane  Livie,  the  assignees  under  the  bankruptcy 
of  Robert  Livie  the  younger,  and  other  persons,  suggesting  that 
after  the  death  of  Champion,  Robert  Livie  the  younger  had  com- 
mitted a  devastavit  as  to  part  of  the  testator's  assets,  and  praying 
that  the  testator's  residuary  estate  might  be  ascertained  and 
secured;  and  if  the  same  were  found  insufficient  for  payment 
of  Robert  Primrose's  legacy  of  6,0002.,  and  the  other  legacies 
bequeathed  out  of  the  residue,  then,  that  it  might  be  declared  that 
the  legacy  of  5,0002.  bequeathed  to  Robert  Livie  the  younger  was 
liable  to  make  good  Robert  Primrose's  legacy,  and  the  other 
legacies. 

In  this  suit  the  Master  reported,  that  on  the  2nd  June,  1807,  part 
of  the  personal  estate  of  the  testator  was  invested  by  Alexander 
Champion  and  Robert  Livie  the  younger,  as  the  trustees  and  acting 
executors  named  in  the  will  of  the  testator,  in  the  purchase  of 
6,6662.  18«.  id.  Three  per  cent.  Consols,  to  provide  for  the  legacy 
in  favour  of  the  testator's  sister  Catherine  Primrose,  and  that  such 
stock  was  placed  in  the  joint  names  of  Alexander  Champion  and 
Robert  Livie  the  younger,  in  the  books  of  the  Bank  of  England. 
That  in  or  about  the  month  of  April,  1809,  Alexander  Champion 
died,  whereby  Robert  Livie  the  younger  became  the  survivor  in  the 
joint  account  of  the  said  6,6662.  188.  4c2.  Three  per  cent.  Consols, 
and  also  entitled  to  transfer  the  same ;  and  that  on  or  about  the 
[  *384  ]  ^month  of  December,  1812,  Robert  Livie  the  younger  sold  and 
transferred  the  said  sum  of  6,6662.  18^.  Ad.  Three  per  cent.  Consols, 
and  applied  the  proceeds  thereof  to  his  own  use.  The  Master 
further  found  that  Catherine  Primrose  received  from  Robert  Livie 
the  younger,  from  the  death  of  the  testator  up  to  the  month  of 
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December,  1821,  the  sam  of  200L  annually  in  respect  of  the  interest       Mobris 
or  dividends  of  the  monies  by  the  testator's  will  and  codicil  directed       livib. 
to  be  invested  for  her  benefit  for  her  life,  and  that  since  the  month 
of  December,  1821,  she  had  received  no  monies  whatever  in  respect 
of  sach  interest  or  dividends,  but  the  same  remained  unpaid  from 
that  time. 

It  appeared  that  before  he  sold  out  the  stock,  Robert  Livie  the 
younger  assigned  his  own  legacy  of  5,0002.,  for  valuable  consideration, 
to  one  Seward. 

In  January,  1880,  the  cause  came  on  for  hearing  before  the 
Master  of  the  Bolls  on  further  directions,  when  Catherine  Prim- 
rose presented  her  petition  for  payment  of  the  arrears  of  her 
dividends.  That  petition  was  dismissed,  but  with  liberty  to  the 
petitioner  to  apply,  as  she  might  be  advised,  on  the  death  of  Jane 
Livie. 

Early  in  1888  Catherine  Primrose  died,  having  appointed  the 
plaintiffs  her  executors. 

In  December,  1839,  Jane  Livie  died,  whereupon  the  suit  was 
revived  against  her  personal  representatives. 

The  cause  now  came  on  again  for  hearing  on  further  directions, 
and  also  on  the  petition  of  the  executors  of  Catherine  Primrose. 
The  petition  prayed  that  the  sum  of  2,2002.,  being  the  amount 
of  the  arrears  of  Catherine  Primrose's  annual  dividends  on  the 
6,6662.  13«.  4d.  Consols  might  be  paid  to  her  executors  out  of  the 
5,0002.  bequeathed  to  Robert  Livie  the  younger. 

Mr.  Wigram  and  Mr.  Gold^mid,  for  the  executors  of  Robert 
Primrose : 

♦  *  The  legacy  of  5,0002.  bequeathed  to  Robert  Livie,  junior,  [  386  ] 
ought  to  be  applied  in  satisfaction  of  the  loss  occasioned  to  the 
testator's  estate  by  his  devastavit.  The  circumstance  of  his  having 
assigned  his  legacy  before  the  devastavit  was  committed  will  make 
uo  difference:  Hopkins  v.  Gowan(i).  He  had  in  his  hands  a 
certain  fund,  for  which  he  was  liable  to  account,  and  though  he  had 
a  prospective  claim  to  a  reversionary  legacy,  yet  it  was  subject  to 
an  account. 

(Th£  Vice-Chancellob  :  You  say,  that  when  he  assigned  the 
legacy  he  was  under  an  obligation  not  to  claim  it  till  he  had  made 
good  the  Consols.) 

(1)  1  MoUoy,  562. 
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MoBBis  Mr.  Russell  and  Mr.  ColviUe,  for  the  executors  of  Catherine 

LiviB.  Primrose : 

Robert  Livie,  the  younger,  converted  to  his  own  use  a  fund  which 
ought  to  have  been  provided  for  securing  payment  of  Mrs.  Primrose's 
dividends.  He  therefore  cannot  take  any  benefit  under  the  will 
without  explaining  that  particular  fund.  The  rights  of  Mrs.  Prim- 
rose must  be  dealt  with  in  the  same  way  as  if  the  6,666Z.  stock  had 
not  fallen  into  the  residue.  Whatever,  therefore,  may  be  the  effect 
on  the  testator's  general  estate,  the  fund  out  of  which  she  was 
entitled  to  receive  payment  being  wasted,  we  submit  that  her  estate 
has  a  prior  claim  to  that  of  Robert  Primrose  against  the  5,000Z.  If 
the  Court,  however,  should  not  be  of  that  opinion,  the  5,000L  must 
be  applied  rateably,  as  far  as  it  will  go,  in  satisfaction  of  what  is 
due  to  the  estates  of  both  legatees.  The  assignment  by  Robert 
Livie,  junior,  cannot  affect  the  rights  of  these  parties.  The  assignee, 
under  the  circumstances  of  this  case,  remains  liable  to  the  equities 
which  attached  to  the  assignor.  Can  he,  by  taking  such  an  assign- 
[  *386  ]  ment  as  '^'this,  without  notice  to  the  other  parties  interested  under 
the  will,  deprive  those  other  parties  of  the  security  which  they  had 
under  the  will  ? 

Mr.  Kenyon  Parker  and  Mr.  Stinton,  for  the  representatives 
of  Seward : 

Neither  Catherine  nor  Robert  Primrose  have  any  equity  against 
Seward.  In  the  case  in  MoUoy  a  suit  had  been  instituted  when  the 
assignment  was  made,  which  clearly  distinguishes  that  case  from 
the  present.  As  to  notice,  the  only  party  to  whom  notice  could 
have  been  given  was  the  assignor  himself ;  the  cestui  que  trust  was 
not  entitled  to  notice.  Why,  then,  is  Seward  to  be  prejudiced  by 
breach  of  trust  committed  subsequently  to  the  assignment  ?  At  the 
time  of  the  assignment,  the  6,6662.  was  an  appropriated  fund,  and 
not  part  of  the  residue. 

Mr.  Roupell  and  Mr.  Catar,  for  the  assignees  under  Robert 
Livie  the  younger'8  bankruptey. 

Mr.  Swanston  and  Mr.  AUfrey  for  the  representatives  of  Mrs. 
Livie : 

There  was  a  strict  appropriation  of  the  6,6662.  Consols  conformably 
with  the  directions  in  the  will.  The  testator's  estate  was  discharged 
as  to  that  legacy  the  moment  it  was  appropriated.     If  so,  upon 
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what  principle  is  the  loss  to  fall  upon  the  residue,  which  it  must  do 
if  the  &,000l.  legacy  is  paid  to  the  representatives  of  Catherine 
Primrose  ?  By  the  terms  of  the  codicil,  the  6,666{.  Consols  are  to 
be  invested  in  the  names  of  two  only  of  the  three  executors.  That 
was  a  trust  entirely  distinct  from  the  executorship.  Suppose  it  had 
been  invested  in  other  names,  or  in  a  different  stock,  could  it  have 
been  contended  that  the  loss  of  these  dividends  could  have  fallen  on 
any  other  person  than  Catherine  Primrose?  If  she  has  a  right 
against  the  residue,  she  has  an  equal  right  against  the  tenant  for  life. 

Mr,  Grove f  for  some  of  the  legatees  under  the  will,  contended 
that  Mrs.  Primrose  was  primarily  bound  to  look  to  the  preservation 
of  the  fund. 


MOBRIS 

Liviv. 


[387] 


Mr.  Wigram^  in  reply. 


The  Vicb-Chancellor  : 

The  legacy  of  6,666/.  19s.  4d.  Consols  was  a  bequest  prior  and 
preferable  to  all  the  others  now  in  question  ;  those  others,  in  effect, 
being  merely  residuary.  The  claimants  under  them,  therefore, 
cannot  be  considered  as  entitled  to  any  thing  until  after  due 
provision  made  for  the  gift  of  Consols. 

It  is  contended,  however,  that  this  due  provision  was  made, 
inasmuch  as  the  requisite  amount  of  that  stock  was  appropriated 
in  the  names  of  the  trustees  appointed  for  that  purpose  by  the 
testator,  in  the  manner  directed  by  him  ;  and  this  may  be  true  as 
to  every  person  except  one.  That  one  is  Mr.  Bobert  Livie,  the 
legatee  of  a  part  of  the  residue.  As  to  him,  it  is,  I  think,  not  true ; 
because,  being  by  survivorship  the  sole  trustee  of  the  stock  legacy, 
he  wrongfully,  and  in  breach  of  trust,  sold  out  the  stock,  and 
applied  the  proceeds  to  his  own  use;  an  act  which,  as  it  dis- 
appointed and  defeated  the  appropriation,  and  the  testator's  inten- 
tion in  respect  to  the  stock  legacy,  must,  as  I  conceive,  preclude 
him,  and  those  who  may  stand  in  his  place,  from  contending  that 
due  provision  was  made  for  it.  His  subsequent  conduct  may,  I 
think,  as  against  him,  be  properly  argued  to  show  that  he  never 
meant  a  fair  or  substantial  appropriation ;  that  the  provision  for 
the  legacy  was  not  made  bond  Jide,  and  therefore  was  not  made 
effectually. 

I  am  of  opinion,  that,  as  to  him,  the  primary  obligation  upon 
the  estate  (primary  for  this  purpose)  has  not  been  discharged,  and 
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Morris      that,  as  far  as  his  interest  is  concerned,  there  cannot   be  any 
LiviE.        residue  until  its  discharge  shall  have  taken  place. 
[  388  ]  It  is,  however,  insisted,  that  as  he  assigned  his  share  of  the 

residue  for  valuable  consideration,  after  the  stock  had  been  placed 
and  while  it  remained  in  its  proper  state  of  appropriation,  before 
any  breach  of  trust  had  been  committed,  the  equity  which  might 
have  existed  against  Mr.  Livie,  but  for  the  assignment,  cannot  be 
ma4e  applicable  against  his  assignee ;  that,  as  matters  stood  when 
the  assignment  was  made,  there  was  not,  in  fact,  any  equity 
attaching  on  what  was  assigned. 

It  appears  to  me,  however,  that  I  ought  not  to  treat  the  cases  as 
substantially  different.  The  assignee  had  the  will  before  him,  and 
must  be  taken  to  have  known  the  nature  of  the  rights  and  interests 
under  it.  Supposing  him  to  have  ascertained,  or  been  informed, 
that  the  appropriation  had  been  made,  he  must  still  have  been 
aware  that  it  remained  in  Mr.  Livie's  power  to  disappoint  and 
destroy  that  appropriation. 

It  may  be  argued  that  it  was  incumbent  on  the  assignee,  with  a 
view  to  preserving  his  title  from  risk,  to  place  the  validity  and 
effectual  nature  of  the  appropriation  in  a  state  free  from  uncertainty, 
by  obtaining  the  consent  of  the  persons  interested  in  the  stock 
legacy,  or  having  it  placed  by  some  due  course  of  proceeding  in 
a  position  beyond  the  power  of  Mr.  Livie.  Mr.  Livie,  after  his 
co-trustee's  death,  never  could  have  said  that  there  had  been  a  fair 
and  effectual  appropriation  without  having  the  fund  forthcoming. 
Can  the  assignment  place  the  matter  in  a  different  position  ?  If 
this  particular  form  of  reasoning  with  regard  to  the  assignee  should 
be  considered  unsatisfactory,  I  know  not  how  he  is  to  avoid  being 
brought  to  the  same  conclusion  in  a  way  not  substantially  dissimilar. 
It  may,  I  conceive,  be  properly  said,  that  Mr.  B.  Livie's  legacy  was 
given  under  a  condition  raised  and  implied  by  law,  that  under- 
taking he  should  duly  fulfil  the  duties  and  obligations  imposed 
on  him  by  the  instrument  giving  it.  This  he  could  not  do  without 
[  ^389  1  performing  the  trust  as  to  the  *stock  legacy,  which,  before  his  own 
legacy  became  due,  he  had,  by  his  own  misconduct,  disabled 
himself  from  performing.  The  condition,  if  existing,  accompanied 
his  legacy  until  its  discharge,  and  applied  to  it  as  much  after 
as  before  its  assignment. 

On  the  whole,  having  regard  to  what  was  done  at  the  Bolls  in  1880, 
the  5,0002.  legacy  must,  I  think,  be  apportioned  rateably  between 
the  different  interests  which  the  breach  of  trust  has  disappointed. 
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SPOONER  V.   SANDILAND8.  i8*2. 

Ihb.  23. 
(1  Y.  &  C.  C.  C.  390—401.)  

An  authority  to  take  possession  of  lands  belonging  to  the  grantor  and  to   bruce^V^G 
hold  the  same  until  the  donee  of  the  power  has  received  payment  of  a        p  qJ^  -.' 
certain  sum,  constitutes  a  valid  charge  on  the  lands,  and  is  not  revoked  by 
the  death  of  the  grantor. 

In  and  prior  to  April,  1816,  the  plaintiffs  carried  on  the  business 
of  bankers  at  Worcester,  in  copartnership  with  Matthew  Attwood 
and  Thomas  Garden,  both  deceased,  under  the  firm  of  Attwood, 
Spooner,  and  Garden. 

Previously  to  April,  1816,  Thomas  Jelf  Sandilands  had  become 
indebted  to  the  plaintiffs  and  their  deceased  partners  in  a  sum 
of  2,5002.  upon  a  mortgage,  and  also  in  a  large  arrear  of  interest 
thereon. 

At  the  time  the  mortgage  was  given,  the  premises  comprised 
therein  were  subject  to  a  prior  mortgage,  and,  under  a  decree  of 
this  Gourt  afterwards  made  in  a  suit  for  the  foreclosure  of  such 
prior  mortgage,  the  estates  and  premises  ^comprised  therein  were  [  *39i  ] 
sold,  and  the  proceeds  of  such  sale  were  not  sufficient  to  pay  or 
satisfy  any  part  of  the  aforesaid  debt  of  2,6001. 

In  April,  1816,  the  plaintiffs  and  their  late  partners  commenced 
an  action  at  law  against  Thomas  Jelf  Sandilands,  to  recover  the 
principal  sum  of  2,5001.,  and  the  arrears  of  interest  thereon,  and 
proceeded  to  judgment,  and  sued  out  a  writ  of  execution  on  such 
judgment.  Thomas  Jelf  Sandilands  thereupon  applied  to  the 
plaintiffs  and  their  late  partners,  and  offered  and  agreed  to  procure 
further  security  for  the  payment  of  the  interest  which  should  from 
time  to  time  become  due  and  owing  upon  the  principal  sum  of 
2,5002.,  and  obtained  their  consent  to  stay  the  proceedings  under 
the  writ  of  execution;  and  the  writ  was  thereupon  withdrawn. 
Thomas  Jelf  Sandilands  thereupon,  and  in  pursuance  of  such 
agreement,  with  the  Bev.  Bichard  Sandilands,  as  his  surety  and 
at  his  request,  executed  to  the  plaintiffs  and  their  late  partners 
a  bond  [for  securing  the  interest  to  become  due  on  the  said  debt] 
dated  the  25th  April,  1816,  whereby  the  said  Thomas  Jelf  Sandi- 
lands and  Richard  Sandilands,  and  each  of  them,  became  bound 
to  the  plaintiffs  and  their  late  partners  in  the  penal  sum  of  500/. 

[In  the  year  1818,  Richard  Sandilands  executed  to  the  plaintiffs 
and  their Jate  partners  a  warrant  of  attorney,  dated  the  14th  May, 
1818,  to  secure  the  sum  of  241Z.  Is.  9d.  interest  money,  due  on 
an  account  stated  on  the  said  bond,  dated  the  25th  April,  1816, 
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8POOMEB     and  also  all  interest  which  shonld  from  time  to  time  thereafter 
Sakdh^akds.  Accrue  and  become  due  and  owing  for  or  in  respect  of  the  sum  of 

1,789Z.  188.  Ad.,  being  the  remaining  part  of  the  sum  of  2,500f- 
secured  by  the  said  bond.     And  judgment  was  entered  upon  this 
warrant  of  attorney  as  of  Easter  Term,  1818,  for  the   sum  of 
499L  15«.  and  costs.] 
[  393  ]  In  June,  1818,  no  part  of  the  said  sum  of  2411.  Is.  9d.,  the  said 

arrear  of  interest,  having  been  paid   to  the  plaintiffs  and   their 
said  late  partners,  Bichard  Sandilands,  in  order  further  to  secure 
the  payment  thereof,  and  also  the  payment  of  the  interest  to 
become  due  from  time  to  time  on  the  said  sum  of  1,789/.  ISs.  4d., 
executed  to  the  plaintiffs  and  their  said  late  partners,  a  power  of 
attorney  or  instrument  in  writing  under  his  hand  and  seal,  [dated 
the  18th  of  June,  1818,  which  recited  that  Bichard  Sandilands  had 
agreed  to  put  the  said  Matthias  Attwood,  Isaac  Spooner,  Bichard 
Spooner,  and  Thomas  Garden  into  the  possession  of  the  rectory  of 
Tumaston,  in  the  county  of  Hereford,  of  which  the  said  Bichard 
Sandilands  was  rector,  and  of  all  the  tithes,  profits,  and  emoluments 
of  the  said  rectory,  and  the  arrears  due  for  the  same,  and  also 
of  certain  freehold  lands,  tenements,  and  hereditaments,  whereof 
the  said  Bichard  Sandilands  was  seised  in  fee-simple,  situate  in  the 
several  parishes  of  Michael  Church,  Exley,  and  Graswell,  or  places 
near  thereto,  in  the  said  county  of  Hereford,  and  in  the  receipt  of 
the  rents  and  profits  thereof,  and  of  the  arrears  due  for  the  same, 
in  the  manner  thereinafter  mentioned:   And  the  said  Bichard 
Sandilands  thereby  appointed  the  said  Matthias  Attwood,  Isaac 
Spooner,  Bichard  Spooner,  and  Thomas  Garden,  their  executors, 
administrators,   and    assigns,   the  true,   lawful,   and    irrevocable 
attornies  of  him  the  said  Bichard   Sandilands,  in  his  name,  or 
otherwise,  to  take  peaceable  and  quiet  possession  of   the  said 
rectory  of  Tumaston,  and  of  the  glebe  land  belonging  thereto, 
and  to   receive   and  take  all  the  tithes,  fees,  perquisites,  and 
emoluments  whatsoever  of  the  said  rectory,  and  the  rents  and 
profits  of  the  said  glebe  land,  and  also  to  receive  and  take  all  the 
arrears  due  and  owing  of  such  fees,  perquisites,  and  emoluments, 
rents  and  profits ;   and  also  to  take  peaceable  and  quiet  possession 
of  the  said  lands,  tenements,  and  hereditaments,  situate  in  the 
said  several  parishes  of  Michael  Ghurch,  Exley,  and  Graswell,  or 
places  near  thereto,  in  the  said  county  of  Hereford,  and  to  receive 
and  take  the  rents  and  profits  thereof,  and  of  every  part  thereof, 
and  all  the  arrears  due  and  owing  of  such  rents  and  profits ;  and 
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the  said  Richard  Sandilands  hereby  declared,  that  the  said  Matthias  Spoombb 
Attwood,  Isaac  Spooner,  Bichard  Spooner,  and  Thomas  Garden,  sandilands. 
their  executors,  administrators,  and  assigns,  should  hold  such 
possession  of  the  lands,  tenements,  and  hereditaments,  and  receive 
and  take  the  tithes,  fees,  perquisites,  emoluments,  rents,  and  profits 
thereof,  until  thereby  and  therewith  or  otherwise,  they,  their 
executors,  administrators,  or  assigns  should  be  fully  paid  and 
satisfied  the  said  sum  of  241Z.  7«.  9ef.  due  for  the  arrears  of  interest 
of  the  said  sum  of  2,5002. ;  and  also  all  interest  which  then  was 
due,  or  should  from  time  to  time  thereafter  accrue  and  become  due, 
and  owing  for  or  in  respect  of  the  said  sum  of  1,7892.  188.  4d.,  the 
remaining  part,  at  the  times  and  in  the  manner  in  the  said 
condition  of  the  said  bond  mentioned.] 

At  the  time  of  the  execution  of  the  power  of  attorney,  a  Mr.  [396] 
Harris  of  Hereford  was  in  possession  of  the  rectory  of  Turnaston, 
and  of  the  glebe  land  belonging  thereto,  and  also  in  the  receipt  of 
the  tithes,  fees,  perquisites,  and  emoluments  of  the  said  rectory, 
and  the  rents  and  profits  of  the  said  glebe  land  ;  and  he  continued 
in  possession  thereof  up  to  the  year  1819,  when  the  plaintiffs  and 
their  said  late  partners  entered  into  possession  thereof,  and  con- 
tinued in  possession  of  the  same,  and  in  the  receipt  of  the  rents, 
emoluments,  and  profits  thereof  up  to  the  year  1884,  when  Bichard 
Sandilands  having  gone  abroad,  the  rents  and  profits  of  the  said 
rectory  of  Turnaston  were,  by  virtue  of  some  ecclesiastical  process 
or  order  of  the  Lord  Bishop  of  Hereford,  applied  for  the  services 
and  duties  of  the  church. 

At  the  time  of  the  execution  of  the  said  power  of  attorney,  Mr. 
Harris  was  also  in  possession  of  the  freehold  land  and  premises 
described  in  the  power  of  attorney,  and  in  the  receipt  of  the  rents 
and  profits  thereof,  and  the  plaintiffs  and  their  said  late  partners 
did  not  obtain  possession  of  the  same,  and  did  not  enter  into  the 
receipt  of  the  rents  and  profits  thereof  until  the  year  1819,  when 
they  obtained  possession  thereof;  and  the  plaintiffs,  as  the  sur- 
viving partners  of  the  said  Matthias  Attwood  and  Thomas  Garden, 
continued  in  possession  thereof  down  to  and  at  the  time  of  the 
filing  of  this  bill. 

Bichard  Sandilands  died  intestate  as  to  the  freehold  land  and 
premises,  leaving  the  defendant  his  son  and  heir-at-law. 

Soon  after  Bichard  Sandilands'  death  the  defendant  commenced 
an  action  of  ejectment  in  the  Gourt  of  Queen's  Bench  against  the 
tenants  occupying  the  said  freehold  lands  and  premises,  in  order  to 
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Spoonbb      recover  posseBsion  of  the  same,  and  declared  in  such  action,  and 
sandilands.  signed  judgment  against  the  casual  ejector. 

[  397  ]  Upon  such  ejectment  being  commenced,  and  on  the  21st  June, 

1841,  the  plaintiffs  filed  t}ieir  bill  against  the  defendants,  stating 
the  several  facts,  and  stating  that  the  tithes,  profits,  rents,  and 
emoluments  of  the  said  rectory  and  glebe  lands,  and  the  arrears 
thereof,  and  the  rents  and  profits  of  the  freehold  lands  and  heredita- 
ments received  by  the  plaintiffs  and  their  late  partners,  amounted 
to  1,682/.  98.  6d.,  which  had  not  been  sufficient  to  pay  the  said 
sum  of  241Z.  7«.  9d,,  the  said  arrears  of  interest,  and  the  interest 
accruing  due  on  the  said  principal  sum  of  1,789/.  18«.  id. ;  and 
that  there  was  still  a  sum  of  348/.  18«.  Sd.  arrears  of  interest  on 
the  last-mentioned  sum  due  and  owing  to  the  plaintiffs. 

[The  bill  charged  that  the  power  of  attorney  was  a  valid  equitable 
charge  upon  the  said  freehold  lands  and  hereditaments,  and  con- 
stituted a  good  lien  thereon,  and  entitled  the  plaintiffs  to  retain 
possession  thereof,  and  prayed  accounts  and  consequential  relief.] 
[  398  ]  The  defendant,  by  his  answer,  admitted  the  statements  in  the 

bill,  but  contended  that  the  power  of  attorney  was  revoked  by 
the  death  of  Eichard  Sandilands,  and  that  it  had  no  other  operation 
or  effect  except  as  a  power  of  attorney. 
No  evidence  was  entered  into  on  either  side. 

Sir  Charles  Wetherell,  Mr.  James  Russell^  and  Mr.  Isaac  Spooner, 
for  the  plaintiffs. 

Mr.  Cooper  and  Mr,  R.  D.  Craig,  for  the  defendants,  [contended 
that  a  power  of  attorney,  though  coupled  with  an  interest  and  in 
form  irrevocable,  is  revoked  by  the  death  of  the  party  making  it : 
Watson  V.  King  (l).] 

[  899  ]       The  Vice-Chanobllor  : 

I  am  of  opinion  that  the  instrument  in  question  amounts  to  a 
contract  to  charge  the  freehold  hereditaments  in  question ;  under 
which  the  plaintiffs  became  entitled  to  enter  into  possession,  and 
retain  the  possession,  and  receive  the  rents,  until  thereby  or  other- 
wise they  should  be  paid  the  1,789/.  18s.  id.,  and  interest,  and  the 
interest  then  remaining  due  in  respect  of  the  2,500/.  It  is 
impossible  to  doubt  that  this  was  the  intention  of  the  parties,  and 
I  think  that  this  intention  has  been  carried  into  effect,  and  that, 

(1)  16  B.  B.  790  (4  Camp.  272). 
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therefore,  there  must  be  the  usual  account  as  in  a  foreclosure  suit,      spoonkr 
where  *the  mortgagee  is  in  possession,  of  the  principal  money  and  SAimiLA^m. 
interest  due  to  the  mortgagee^  and  of  the  amount  due  to  him  foi*       [  ^^oo  ] 
costs,  both  here  and  at  law;  not  directing,  at  present  at  least, 
either  a  sale  or  foreclosure.     I  will  not  grant  any  injunction,  thd 
defendant  undertaking  not  to  proceed  at  law;     Further  directions 
and  dosts  must  be  reserved  until  after  the  Master  shall  have  madd 
his  report. 

BARNES   v^   RACSTER(l).  i8i2. 

(1  Y.  &  C.  C.  C.  401--410  ;  S;  d.  11  L.  J.  Ch.  228 ;  6  Jur.  596.)  ^ApHl^li^^' 

The  costs  of  several  mortgagees  held  to  be  payable  according  to  their         , 
priorities,  although  the  estates  wei*e  by  order  of  the  Court  sold,  and  the   Ti»i;HK^y..c. 
parchase-money  was  paid  into  Court,  and  formed  one  general  fund»  |.  . '     * 

A.  having  two  estates,  mortgages  one  to  B.,  then  the  same  to  Cm  then 
both  to  B.  to  secure  both  the  original  and  a  further  advance,  then  both  to 
D.  The  puisne  incumbrancers  have  notice  of  the  prior  charges.  The 
estates  are  not  sufficient  to  pay  all  the  mortgages,  but  one  of  the  estates 
called  No.  32  (not  that  first  mortgaged),  is  sufficient  to  pay  B»  in  fulL 
The  Court  will  not,  as  between  C.  and  D.,  marshal  the  securities  by  direct^ 
ing  B.  to  take  his  full  payment  out  of  No.  32,  so  as  to  leave  C.  the  first 
incumbrancer  on  the  other  estate,  but  B.'s  debt  must  be  thrown  ratably  on 
both  estates. 

Thb  original  bill  prayed  a  foreclosure  of  the  estates  mentioned  in 
the  pleadings.  By  a  decretal  order,  dated  the  26th  July,  1883,  and 
made  by  the  Master  of  the  Bolls  on  further  directions  in  the 
original  and  revived  suits,  it  was  ordered  that  the  mortgaged 
estates  should  be  sold,  and  the  purchase  monies  paid  into  Court : 
the  sale  to  be  free  from  the  mortgage  incumbrances,  and  the  several 
mortgagees  to  have  the  same  lien  on  the  purchase  monies  that  they 
had  on  the  estates,  according  to  their  priorities.  And  it  was 
referred  back  to  the  Master  to  carry  on  the  accounts,  as  directed  by 
the  decree  in  the  cause,  of  what  was  due  to  the  several  mortgagees 
for  principal  and  interest  in  respect  of  their  securities,  and  to  tax 
them  their  costs  of  these  suits.  And,  after  a  direction  for  an 
account  of  rents  and  profits  against  the  mortgagees  in  possession, 
further  directions  and  costs  were  reserved. 

By  a  subsequent  order,  dated  in  December,  1888,  it  was  ordered 
that  the  Master,  in  proceeding  to  execute  the  former  order,  should 
have  regard  to  the  priorities  of  the  several  incumbrances ;  which 
priorities,  by  a  report  dated  in  July,  1882,  had  been  found  to  be 
according  to  their  dates. 

(1)  Followed  in  Flint  v.  Hoioard  [1893]  2  Ch.  d4,  62  L.  J.  Ch.  804, 
B.B. — VOL.  LVU.  26 
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Babmes  By  a  report,  made  in  pursuance  of  the  last-mentioned  order,  the 

KAC8TEB.      Master,  after  stating  the  sale  of  ffae  estates  and  payment  of  the 

[  *402  ]  money  into  Court,  and  the  several  sums  *due  for  principal  and 
interest  in  respect  of  the  several  incumbrances,  proceeded  to  tax  all 
parties  their  costs,  and  he  ascertained  the  .proportions  of  the  fond 
in  Court  which  represented  the  estates  comprised  in  each  of  the 
respective  securities  mentioned  in  the  pleadings. 

The  cause  now  came  on  for  further  directions,  with  a  view  to  a 
division  of  the  fund  in  Court  amongst  the  mortgagees.  The  fond, 
however,  being  inadequate  to  pay  all  parties  their  principal, 
interest,  and  costs,  two  material  points  became  the  subject  of 
discussion. 

The  first  question  was,  whether  the  incumbrancers  were  entitled 
to  payment  of  their  costs  out  of  the  fund  before  any  division  should 
take  place,  or  whether  the  usual  rule  should  be  applied,  viz.  that 
each  incumbrancer  should  add  his  costs  to  the  principal  and  interest 
found  due  to  him,  and  take  the  whole  out  of  that  part  of  the  fund 
which  represented  the  property  included  in  his  mortgage,  according 
to  his  priority. 

Mr.  Sicanston  and  Mr.  Rasch,  for  certain  puisne  incum- 
brancers, contended  that  all  the  incumbrancers  should  be  paid 
their  costs  out  of  the  fund  in  the  first  instance,  *  *  and  expressed 
a  doubt  as  to  the  correctness  of  the  decision  in  Upperton  v. 
Hanison  (i). 

Mr.  Russellf  for  other  incumbrancers,  cited   Wilson  v.  3/fN 

ealfe{2). 

[  403  ]       The  Vicb-Chancbllor  : 

The  general  rule  is,  that  the  principal,  interest  and  costs  of  a 
mortgagee  go  together.  The  circumstance  of  there  being  a  decree 
for  sale  instead  of  foreclosure  does  not  prima  facie  change  the  rights 
of  the  parties.  If  a  decree  for  sale  is  conceded  upon  terms,  in 
order  to  prevent  the  operation  of  the  general  rule,  the  terms  must 
appear.  Here,  the  decree  being  to  take  an  account  of  the  principal 
and  interest  due  on  the  mortgages,  and,  in  the  same  sentence,  to 
tax  the  costs  of  the  mortgagees,  the  costs  must  be  payable  in  the 
same  priority  as  the  principal  and  interest,  there  being  no  other 
terms  or  agreement  in  the  cause. 

(1)  40  B.  R.  175  (7  Sim.  444).  (2)  25  E.  R.  128  (1  Ruw.  530), 
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The  other  question  in  the  cause  related  to  the  marshalling  of      barniss 
secarities  under  the  following  circumstances :  bacstbb. 

Bacster,  being  seised  of  Foxhall  Coppice  and  a  piece  of  land, 
marked  in  a  plan  of  the  estate  No.  82,  mortgaged  in 

1792,  Foxhall  to  Barnes  ; 
1795,  Foxhall  to  Hartwright ; 
1800,  Foxhall  and  No.  32  to  Barnes  ; 
1804,  Foxhall  and  No.  32  to  Williams. 

The  subsequent  incumbrances  were  taken  with  notice  of  the  prior 
incumbrances.  The  question  was,  whether  as  No.  32  was  sufficient 
to  pay  the  whole  of  Barnes's  demand,  Hartwright  could,  as  against 
Williams,  compel  Barnes  to  resort  to  No.  32,  thereby  leaving 
Hartwright  the  first  incumbrancer  on  Foxhall. 

Mr.  Wigram  and  Mr.  Elderton  for  the  plaintiffs,  the  represen- 
tatives of  Barnes. 

Mr.  Swanston  and  Mr.  Rasch  for  the  defendant  Hartwright. 

Mr.  Cooper  and  Mr.  James  Parker  for  the  defendant  Williams. 

Mr.  Kenyon  Parker  and  Mr.  Freeling,  Mr.  Russell  and  Mr.        [  404  J 
Hislop  Clarke,  for  other  defendants. 

The  case  was  twice  argued.  At  the  conclusion  of  the  first  argu- 
ment, the  Yice-Ghakcellor  expressed  his  opinion,  shortly,  to  the 
effect,  that  Hartwright  had  no  claim  against  No.  32  by  virtue  of 
any  contract,  that  he  could  not  have  filed  his  bill  to  redeem  No.  32, 
and  that  the  equity  which  he  claimed,  whether  enforceable  or  not 
against  the  mortgagor,  or  his  heir,  could  not  be  enforced  in  such  a 
case  as  the  present,  to  the  prejudice  of  Williams.  His  Honour, 
however,  considering  the  question  to  be  one  of  some  nicety,  directed 
the  case  to  stand  over  for  further  argument.    And  now — 

Mr.  Cooper  and  Mr.  James  Parker  argued  on  behalf  of  the 
defendant  Williams : 

If  the  question  were  between  the  plaintiffs  and  Hartwright,  and 
the  devisee  of  the  mortgagor,  the  general  rule  as  to  marshalling 
would  apply.  But  it  will  not  apply  as  between  first  and  second 
mortgagees  and  a  third  incumbrancer.  There  is  no  instance  in 
which  the  rule  has  been  applied  to  the  prejudice  of  a  creditor.  It 
was  established  for  the  benefit  of  creditors,  and  to  the  prejudice  of 

26—2 
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Babnbb      no  one  but  voionteers.    The  principle  is  clearly  laid  down  by  Lord 
Raootkr.      Eldon  in  Ald^ich  v.  Cooper  (i).     ♦     *     * 

In  the  ordinary  case  of  a  mortgage  of  two  properties  to  one  party, 

[  *405  ]  and  the  mortgage  of  one  to  another,  the  Court  Ogives  the  mortgagee 
of  the  two  a  right  to  foreclose  both ;  and,  as  a  consequence,  the 
party  who  has  a  mortgage  of  one  has  a  right  to  redeem  the  first. 
But  even  in  that  case  the  right  to  redeem  does  not  universally 
prevail ;  for  if  there  be  a  mortgage  of  estates  A.  and  B.,  then  a 
mortgage  of  A.,  and  then  a  mortgage  or  sale  of  B.  to  another  party , 
there  is  no  case  in  which  the  Court  (apart  from  fraud)  has  done 
otherwise  than  apportion  the  first  charge  between  the  two  estates  : 
there  is  no  case  in  which  it  has  marshalled  the  properties  between 
the  two  first  incumbrancers.  The  observations  of  Sir  Edward 
SuGDBN  in  AveraU  v.  Wade  (2),  are  illustrative  of  this.  [Wad^  v. 
Coope  (3)  and  other  eases  there  cited  were  also  referred  to.] 

[  406  ]  Mr.  Sivanston  and  Mr.  Rasch  for  the  defendant  Hartwright: 

*  *  Marshalling  is  not  founded  on  contract,  but  on  equitable 
lien.  Here  the  lien  had  arisen  and  existed  in  1800 :  how  then  can 
any  subsequent  dealing  between  the  mortgagor  and  third  persons 
deprive  the  second  mortgagee  of  that  lien?  The  equity  of  the 
second  mortgagee  is,  that  equal  claims  must  prevail  by  priority. 
It  cannot  be  contended,  that,  because  his  right  might  under  some 
circumstances  be  defeated,  as  by  tacking,  therefore  it  does  not  exist. 
Besides,  we  have  an  equity  beyond  a  mere  right  of  marshalling, 
arising  from  the  first  mortgagee  having  notice  of  our  right. 
Independently  of  that,  however,  it  is  submitted  that  the  general 
rule  must  prevail,  and  the  intervention  of  a  third  creditor  will 
[  407  ]  make  no  difference :  Ex  parte  Kendall  (4) .  *  *  The  following  cases 
were  also  mentioned  in  argument :  Lord  Pomfret  v.  Lord  lll^ndsor  (5) ; 
Gregg  v.  Arrott  (6)  ;  and  as  to  principal  and  surety,  Wright  v. 
Morley  (7) ;  Bering  v.  Lord  Winchelsea  (8) ;  Mayhew  v.  Crick€tt(9), 

AprU  22.      Thb  Vicb-Chancbllor  : 

Bacster  having  two   estates,  one  called  Foxhall,  and   another 
which  has  been  called  No.  82,  mortgages  Foxhall  alone  to  Barnes 

(1)  7  B.  E.  86 ;  see  p.  92  (8  Ves.  382;    (5)  2  Tea.  Sen.  485. 

p.  389).  (6)  46  R.  B,  214  (U.  &  G.  246). 

(2)  46  B.  E.  218;  see  p.  222  (LL  &  (7)  8  B.  B,  69  (11  Ves.  12). 
G.  252,  258).  (8)  1  B.  B.  41  (I  Cox,  318). 

(3)  29  B.  B.  70  (2  Sim.  155).  (9)  19  B.  B.  67  (2  Swanst.  185). 

(4)  11  B.  B.  122  (17  Ves.  514,  520). 


VOL.  Lvn.]    .  1842.    CH.    1  Y.  &  C.  C.  C.  407—408.  405 


in  1792,  and  afterwards,  by  way  of  second  charge,  mortgages  Basnb8 
Foxhall  (alone),  in  1795,  to  Hartwright,  who  at  the  time  has  notice  racstkr. 
of  Barnes's  security.  Subsequently,  in  1800,  Bacster  mortgages 
both  No.  82  and  Foxhall  to  Barnes  to  secure  a  further  advance, 
and  in  such  a  manner  as  to  make  No.  32  and  Foxhall  liable  each 
to  the  whole  of  Barnes's  two  advances,  Barnes  at  the  time  having 
notice  of  Hartwright's  security.  After  this  both  No.  82  and 
Foxhall  are  mortgaged  by  Bacster,  in  1804,  to  Williams,  who  at 
the  time  has  notice  of  the  former  securities. 

The  present  proceedings  were  commenced  subsequently  to  the 
year  1804,  nor  until  after  that  year  was  any  step  *taken  by  any  [  *^^^  ] 
party  for  enforcing  either  of  the  securities,  or  obtaining  payment. 
All  the  mortgages  cannot  be  paid  in  full.  Foxhall  alone  is  not 
sufficient  to  pay  the  first  charge  upon  it,  but  No.  82,  without 
Foxhall,  is  sufficient  to  pay  the  whole  of  Barnes's  demands.  Hart- 
wright, therefore,  claims  to  throw  Barnes  on  No.  32  exclusively. 
To  this  Barnes  is  indifferent;  but  Williams  objects,  contending 
that  as  he  is  an  incumbrancer  for  value,  the  burthen  of  the  first 
mortgage  ought  to  be  borne  at  least  ratably  by  Foxhall  and 
No.  32,  upon  which  latter  Hartwright  never  took  a  charge.  This 
is  the  question  to  be  decided,  and  I  think  that  it  may  be  decided 
without  necessarily  involving  either  of  two  other  points  to  which 
the  argument  has  extended  itself.  I  mean,  first,  the  question  what 
would  have  been  the  rights  of  Hartwright  and  Williams  had 
Barnes's  security  upon  No.  82  preceded  and  not  been  subsequent  to 
Hartwright's  security  on  Foxhall ;  and,  secondly,  the  question,  what 
would  have  been  the  rights  of  the  parties  had  Williams's  security  not 
existed  at  all,  or  not  existed  until  after  the  commencement  of  these 
proceedings.    Upon  each  of  these  two  points  I  entirely  reserve  myself. 

As  to  the  matter  to  be  determined,  the  first  observation  to  be 
made  is,  that,  considered  without  any  reference  to  Hartwright  or 
to  Williams,  the  nature  and  effect  of  the  security  of  1800  were,  as 
I  conceive,  to  make  No.  82  and  Foxhall  jyari  passu,  and  ratably, 
according  to  their  values,  liable  to  Barnes's  two  charges.  That,  I 
think,  would  have  been  the  result  between  the  different  heirs  of 
Bacster,  had  he  died  intestate  and  insolvent  as  to  his  personal 
estate,  leaving  one  person  his  heir  as  to  No.  82,  and  another  person 
his  heir  as  to  Foxhall.  At  least  the  heir  of  Foxhall  could  not  have 
claimed  more  against  the  heir  of  No.  82. 

Taking  this  to  be  so,  I  am  unable  to  see  that  Hartwright  had  in 
or  before  the  year  1804  (when  Williams  took  his  security)  acquired 
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6ABME8      any  right  in  No.  82,  or  any  *eqaity  against  Bacster  to  preclode 
Racster.     ^^^  tvom  dealing  with  it  on  that  footing  for  any  purpose  that  his 

[  •409  ]  necessities  might  require.  Contract  certainly,  as  to  No.  32,  Hart- 
wright  had  none.  It  was  as  to  him  an  accident — a  matter  with 
which  he  had  neither  privity  nor  concern,  that  Eacster  happened 
in  1800  to  mortgage  No.  32  to  Barnes.  Gould  not  Barnes  and 
Bacster  at  any  time  after  1800,  as  against  Hartwright,  have  sold 
or  mortgaged  No.  82  separately  to  a  stranger,  though  with  notice, 
leaving  Foxhall  charged  as  it  was  in  1795,  and  leaving  Hartwright 
in  the  same  situation  as  if  the  security  of  1800  had  never  existed  ? 
If  Barnes  and  Bacster  could  have  done  this  as  against  Hartwright, 
why  should  not  Bacster  be  able  as  against  Hartwright  to  do  so  ? 
In  my  opinion,  it  would  be  more  than  justice  to  him,  and  less  than 
justice  to  Bacster,  to  hold  that  the  security  of  1800  rendered 
No.  32  to  any  degree,  or  in  any  respect,  less  available  for  the 
necessities  of  Bacster  than  the  rights  of  Barnes  required.  I  think 
that  Hartwright  had  not  any  equity  to  prevent  Bacster  from  doing 
what  he  did,  namely,  carrying  this  estate  to  market,  and  selling  or 
pledging  it  as  charged  only  according  to  the  tenor  of  the  security 
of  1800,  that  is,  ratably  and  paii  passu  with  Foxhall. 

Again,  suppose  judgments  to  have  been  recovered  by  strangers 
in  1794,  1799,  and  1801,  against  Bacster,  who  was,  I  believe, 
previously  to  1800,  seised  equitably  and  not  otherwise  of  No.  32. 
Suppose  the  security  of  1800  good  against  all  these  judgments ;  what 
would  have  been  the  relative  rights  of  Hartwright  and  the  several 
judgment  creditors  (with  or  without  elegits)  as  to  No.  32?  Can 
Williams  be  in  a  worse  situation  than  that  in  which  he  would  have 
stood  if  his  security  had  consisted  of  a  judgment  only  instead  of 
what  it  did  ?  If  it  were  conceded  in  the  present  case,  that  had 
Williams's  charge  not  existed,  the  right  claimed  by  Hartwright 
could  now  be  enforced  against  Bacster,  it  does  not  in  my  judgment 

[  *4io  ]  follow  that  in  *1804  (in  the  absence  at  the  time  of  any  suit  or 
proceeding  for  applying  the  property  in  question,  or  otherwise 
relating  to  it)  any  such  right  had  arisen.  The  position  of  Williams, 
who  took  his  security  with  notice,  has  been  in  argument  assimilated 
to  that  of  the  heir  of  Bacster,  or  of  a  person  claiming  merely  as 
a  volunteer  under  him.  To  this  comparison  I  am  not  prepared  to 
agree.  To  render  it  just,  it  ought  to  be  established  either  that 
eo  instanti  when  Barnes  took  his  second  security,  Hartwright 
acquired  a  lien  on  No.  82,  or  that  it  was  inequitable  in  Bacster, 
however  much  in  need  of  money,  and  however  fair  his  intentions. 
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to  use  No.  32  as  part  of  his  property,  unless  by  the  consent  of  barnks 
Hartwright,  or  on  the  condition  of  paying  him  his  whole  debt,  I 
am  of  opinion  that  neither  proposition  can  be  established,  and  that 
Hartwright's  title,  if  any,  against  No.  32,  does  not  extend  beyond 
such  interest  in  it,  as  before  the  institution  of  these  proceedings 
Racster  did  not  alienate  for  value ;  holding,  as  I  do,  the  notice  to 
be  as  immaterial  as  notice  to  a  purchaser  of  a  judgment  recovered 
against  a  vendor,  when  the  latter  having  a  power,  and  being  seised 
in  fee  subject  to  the  power,  can  make  a  title  and  alienate  the  fee 
by  an  exercise  of  that  power,  destroying  the  creditor's  security. 

Upon  the  whole,  I  retain  the  opinion  which  on  a  former  occasion 
I  expressed,  that  circumstanced  as  the  present  case  is,  Hartwright 
and  Williams  stand  with  regard  to  the  matter  in  dispute  on  an 
equal  footing;  that  Barnes  must  be  paid  out  of  the  respective 
proceeds  of  No.  32  and  Foxhall,  pari  pasmt,  and  ratably  according 
to  their  amounts ;  that  the  residue  of  the  produce  of  Foxhall  must 
be  applied  towards  paying  Hartwright ;  and  that  the  residue  of  the 
produce  of  No.  32  must  be  applied  towards  paying  Williams;  a 
conclusion,  as  I  consider,  entirely  in  accordance  with  the  principles 
on  which  Lanoy  v.  Duchess  of  Athol{i)f  AUbich  v.  Cooper,  and 
AveraU  v.  Wade  were  decided. 


ATTORNEY-GENERAL  v.  CULLUM.  i842. 

(1  Y.  &  C.  C.  C.  411-^17  ;  S.  C.  6  Jur.  362.)  MarohVJ^,  24. 

Where  a  charity  had  been  instituted  for  the  common  benefit  of  a  parish,        Knight 
and  the  parishioners,  on  an  information  filed  for  the  regulation  of  the   ^"^^^»  V.-C. 
charity,  agreed  that  education  should  form  part  of  the  scheme ;  the  Court,         [  *11  ] 
although  the  parishioners  were  of  various  religious  denominatic»ns,  refused 
to  sanction  a  system  of  education,  in  which  it  was  proposed  that  particular 
selections  from  the  Scriptures  should  be  read,  and  the  schools  should  be 
closed  on  Sundays,  and  in  which  no  special  provision  was  made  for  the 
religious  creed  of  the  schoolmaster. 

Courts  of  equity  in  this  country  will  not  sanction  any  sysiem  of  education 
in  which  religion  is  not  included,  and  where  education  is  to  be  provided  for 
Christians  of  different  denominations,  there,  by  reason  of  the  necessity  of 
teaching  religion  according  to  particular  tenets,  and  the  difficulty  of 
teaching  different  persons  according  to  different  tenets,  instruction  accord- 
ing to  the  doctrines  of  the  Church  of  England  must  prevail ;  but  provision 
will  be  made,  as  far  as  possible,  for  the  exercise  of  conscientious  scruples 
on  the  part  of  Dissenters. 

This  cause  came  on  for  hearing  on  further  directions  and  on 
the  petition  of  the  relators.     The  charity  in  question,  called  **  The 

(1)  2  Atk.  446, 
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A.-G.  Guildhall  Feoffment  of  Bary  St.  Edmonds,"  was  established  in  the 
cuLLUM.  reign  of  Edward  IV.,  by  the  feoflfments  and  will  of  John  or  Jenkin 
Smith,  under  which  divers  lands  near  Bury  St.  Edmunds  were 
conveyed  to  the  following  uses :  viz.  first,  to  the  praise,  honour,  and 
glory  of  God,  and  of  the  most  gracious  Virgin,  and  of  the  glorious 
martyr  and  king  St.  Edmund,  and  in  the  relief  of  the  aldermen  and 
burgesses,  and  the  whole  community  and  poor  inhabitants  of  the 
town  of  Bury  St.  Edmunds,  in  support  of  the  burthens  daily  falling 
upon  them."  The  estate  of  the  feoffees  was  afterwards  increased 
by  gifts,  devises,  and  bequests,  by  many  benefactors  in  succession 
for  a  long  series  of  years.  The  objects  of  the  benefactions  were 
various :  namely,  for  supplying  wool  to  set  the  poor  on  work,  for 
binding  out  apprentices,  for  the  repairs  of  churches,  for  the 
prisoners  in  gaol,  for  godly  purposes,  for  cakes  and  wine  at  the 
annual  meeting  of  the  feoffees  and  other  works  of  charity,  for 
catechising  and  instructing  poor  people,  for  the  ministers  for  their 
pains  in  so  doing,  for  sick  lepers,  for  food  and  raiment  for  aged  and 
impotent  people,  for  alms,  for  payment  of  taxes  and  tollages,  for 
bread  for  the  poor,  for  horn-books  and  primers  for  the  poor  children, 
for  a  house  for  the  justices  and  otherwise  for  the  public  good,  for 
the  setting  forth  of  soldiers  serving  in*  the  town,  for  the  support 
of  priests  who  should  pray  for  the  souls  of  the  donors,  &c. 

The  annual  income  arising  from  these  gifts  amounted  to  about 
[  *4i2  ]       1,156Z. ;    in   addition   to   which  the  annual   sum   of  about  *954/. 
was  received  by  the  feoffees  from  lands  purchased  by  the  sale  of 
church  plate,  making  the  whole  annual  income  about  2,110/. 

It  appeared  that  the  sale  of  the  church  plate  took  place  on  the 
dissolution  of  the  monastery  of  Bury  St.  Edmunds.  The  poorer 
order  of  the  population  being  by  that  event  left  destitute,  the 
parishioners  of  the  two  parishes  of  St.  Mary  and  St.  James,  in 
Bury,  agreed,  in  order  to  provide  a  fund,  to  sell  the  church  plate, 
and  after  repairing  the  church  to  employ  the  surplus  in  support 
of  the  poor. 

In  1809,  a  decretal  order  was  made  in  a  suit  instituted  by  the 
Attorney-General,  at  the  relation  of  Waller  Wright,  against  the 
then  trustees  of  the  charity,  by  which  it  was  ordered  that  new 
trustees  should  be  appointed  and  a  proper  conveyance  made  to 
them.  Under  this  order  a  deed,  dated  the  28th  December,  1810, 
was  prepared  by  Master  Cox,  and  duly  executed,  by  which  it  was 
witnessed,  that,  for  the  performance  of  the  trusts  and  to  the  intent 
that  the  pious  memories  of  the  worthy  benefactors,  donors,  and 
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f oanders  of  the  charities  for  which  the  lands  and  tenements  therein-  A.-G. 
after  given  might  be  continued  and  perpetuated  according  to  the  cullum. 
true  intentions  of  the  said  donors  and  benefactors  in  their  respec- 
tive wills  and  grants,  manifested  according  to  the  schedule  to  the 
indenture  annexed,  all  those  freehold  messuages,  lands,  and  tene- 
ments (which  were  specified),  were  bargained  and  sold  to  the  new 
trustees  and  their  heirs  to  the  intent,  not  only  that  the  pious 
memories,  &c.,  might  be  published  and  recommended  to  posterity,  but 
also  that  the  messuages,  &c.,  might  for  ever  thereafter  be  continued 
and  employed  according  to  the  true  intention  of  the  said  donors, 
founders,  and  benefactors,  and  also  upon  trust  and  confidence  that 
the  new  trustees  would  from  time  to  time,  and  at  all  times  there- 
after, make  use  of  the  rents,  issues,  increase  and  produce  of  the  said 
messuages,  tenements,  and  premises,  for  the  common  profit  and 
benefit  of  the  inhabitants  of  Bury  St.  Edmunds;  in  such  manner 
and  *wise  and  for  such  charitable  uses,  intents,  and  purposes,  as  [  *413  ] 
were  in  the  schedule  thereunto  annexed,  or  any  other  uses  intended 
by  the  donors,  although  the  same  were  not  contained  in  the 
schedule.  Then  followed  the  schedule  containing  a  list  of  charit- 
able dispositions,  which  were  generally  speaking  of  the  same 
nature  as  those  which  have  been  mentioned,  except  that  such  as 
were  purely  of  a  Roman  Catholic  nature  were  omitted. 

The  charities  mentioned  in  the  schedule  being  considered  as  in 
many  respects  not  well  adapted  to  the  habits  and  requirements  of 
modern  times,  and  the  charity  in  other  particulars  requiring 
revision,  the  present  information  was  filed  at  the  relation  of 
Francis  King  Eagle  and  James  Cobbing;  and  in  1886  a  decree 
was  made,  by  which  it  was  referred  to  the  Master  to  ascertain 
the  amount  of  the  property  of  the  charity,  and  -  to  settle  a 
scheme. 

The  Master  accordingly  set  forth  a  scheme,  by  which,  after 
making  provision  for  increasing  the  charities  to  the  poor  not 
receiving  parochial  relief,  and  for  an  augmentation  of  the  allow- 
ance to  the  parochial  clergy,  and  for  the  introduction  of  some 
new  charities, — as  an  annual  gift  to  the  hospital,  and  a  gift  of 
300/.  to  a  new  church, — he  proposed  that  the  balance  of  the  funds 
in  hand  should  be  appropriated  to  the  foundation  of  an  establish- 
ment of  three  schools,  to  be  open  to  the  children  of  parents  of  all 
religious  denominations,  and  to  be  called,  "  The  Guildhall  Com- 
mercial School,"  "The  Guildhall  School  for  poor  Girls,'*  and 
<•  The  Guildhall  School  for  poor  Boys;  "  and  amongst  other  rules 
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A.-a.  and  regulations  for  these  schools,  he  proposed  the  following :  viz. 
CuLLUM.  that  the  school  should  be  closed,  as  regarded  instruction,  on 
Sundays;  that  a  convenient  and  sufficient  portion  of  the  stated 
school-hours  should  be  set  apart  daily  for  reading  the  Scripture 
lessons  prepared  for  the  use  of  the  Irish  national  schools,  and  the 
authorized  version  of  the  Scriptures,  or  such  part  thereof  as  the 
[  *^^^  ]  trustees  should  think  proper  ;  and  that  no  other  religious  ^instnic- 
tion  should  be  introduced  into  the  school.  No  mention  was  made 
as  to  the  religious  creed  of  the  masters  or  mistresses  of  the  schools; 
but  the  power  of  appointment  and  removal  of  the  master  and 
mistresses  was  vested  in  the  trustees. 

To  this  part  of  the  Master's  scheme  the  defendants,  the  trustees, 
objected ;  and  they  proposed  that  the  masters  and  mistresses  of 
the  respective  ^  schools  should  be  members  of  the  Established 
Church ;  that  during  one  hour,  at  least,  in  every  school-day,  the 
masters  and  mistresses  respectively  should  give  general  religious 
and  moral  instruction  to  all  the  scholars,  in  such  books  as  the 
governors  should  select ;  that  on  every  Lord's  Day  they  should 
give  instruction,  in  the  doctrines  of  the  Church  of  England,  to  such 
of  the  children  whose  parents  were  willing  and  did  not  object  to 
their  receiving  such  instruction;  that  the  scholars  should  be 
required  to  repair  once  every  Lord's  Day  to  the  parish  church,  or 
other  place  of  worship,  according  to  their  several  creeds  ;  and  that 
those  who  should  attend  the  parish  church  should  go  along  with 
and  be  accompanied  by  the  masters  and  mistresses  respectively. 

Mr.  Cooper  and  Mr,  M'Christie,  for  the  relators,  suggested  that 
the  charity  was  intended  for  the  general  benefit  of  all  the  inhabi- 
tants of  Bury,  and  that  it  was  so  considered  by  the  Master  who 
prepared  the  deed  of  1810 ;  but  that  the  efifect  of  the  defendants' 
proposal  would  be  to  limit  the  benefits  ot  the  charity  to  persons  of 
the  Church  of  England. 

Mr,  Twiss  and  Mr.  Wray,  for  the  Attorney-OenercUy  contended 
that  the  law  of  this  country,  though  it  tolerated  all  religions,  did  not 
place  the  religion  of  Dissenters  on  an  equal  footing  with  that  of  the 
Church  of  England ;  and  that  if  education  was  provided  for,  it 
must  be  a  religious  education ;  and  if  a  religious  education,  it  must 
be  according  to  the  principles  of  the  Church  of  England. 

[  416  ]  Mr.  Boteler  and   Mr.  Lovat,  Mr,  Rtisaell   and    Mr*   Bacons 

appeared  for  other  parties. 


VOL.  Lvii.]      1842.    CH.     1  Y.  <&  C.  C.  C.  415—416.  411 


In  the  coarse  of  the  argument,  the  Vice-Chamcbllor  said  that  it        A.-Q. 

Mm 

might  be  a  question  whether  or  not  any  part  of  the  funds  ought  to  cullum. 
be  devoted  to  the  purposes  of  education  at  all ;  but  that  if  any  part 
were  so  applied,  religion  must  be  considered ;  for  that  any  scheme 
of  education  without  religion  would  be  worse  than  a  mockery.  The 
difficulty  here  was,  how  to  provide  for  education  in  a  proper 
manner,  with  a  view  to  the  opinions  and  feelings  of  persons  of 
various  religious  creeds.  His  Honour  did  not  for  a  moment  question 
the  equal  right  of  every  Boman  Catholic  and  every  Protestant 
Dissenter  in  the  town  of  Bury  to  a  participation  of  all  the  advantages 
of  the  charity ;  but  as  religious  instruction  could  not  be  provided 
for  every  class  of  persons  holding  different  religious  opinions,  he 
thought  that,  if  called  upon  to  decide  the  question,  he  had  no 
alternative  but  to  direct  that  the  master  and  mistress  of  each  school 
should  be  of  the  Established  Church. 

The  Vice-Chancbllob  : 

As  the  term  education  is  properly  understood,  by  all  the  parties, 
to  comprehend  religious  instruction,  that  religious  instruction  is  an 
essential  point  to  be  considered.  In  my  judgment  this  scheme  does 
not  provide  for  religious  instruction  in  the  sense  in  which  the 
expression  ought  to  be  understood.  Its  defect  is  not  that  it  does 
not  provide  for  religious  instruction  according  to  the  doctrines  of 
the  Church  of  England,  but  that  it  does  not  provide  for  what  I  am 
able  to  consider  religious  instruction  at  all.  If  education,  of  course 
including  religious  instruction,  is  to  be  provided  for,  I  apprehend 
it  must  be  according  to  the  doctrines  and  principles  of  the  English 
Church.  I  know  no  other  standard  or  guide  to  which  the  Court 
can  resort ;  and  dissenting  as  I  do  from  the  present  scheme,  as  far 
as  it  relates  to  purposes  of  education,  *I  must  send  that  part  of  the  [  *4i6  ] 
scheme  back  to  the  Master  for  the  purpose  of  review,  unless  some 
other  course  can  hereafter  be  suggested  to  the  Court.  If  education 
is  to  be  part  of  the  scheme,  it  is  clear,  in  my  judgment,  that  what- 
ever may  be  the  particular  course  of  instruction  pursued,  or 
whatever  may  be  the  course  as  to  exemption,  if  any,  from  any 
particular  points  of  instruction,  the  masters,  mistresses,  and 
teachers  must  be  members  of  the  Church  of  England.  I  do  not 
think  it  necessary  to  declare  that  either  the  masters  or  teachers 
should  be  clergymen,  but  that  the  masters,  mistresses,  and  teachers, 
should  all  be  members  of  the  Church  of  England,  and  that  no  other 
course  of  religious  instruction  should  be  adopted  than  such  as  is  in 
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[B.B. 


A.-G. 

CULLITM. 


conformity  with  the  Church  of  England.  I  make  these  observationB 
upon  the  hypothesis  that  it  will  ultimately  be  thought  right  that  a 
provision  for  education  should  form  a  part  of  this  scheme—  a  matter 
upon  which  I  do  not  mean  to  bind  myself  by  any  opinion,  and 
which,  perhaps,  may  require  reconsideration.  •  Therefore,  in 
sending  this  case  back  to  the  Master,  I  mean  to  refer  it  to  him  to 
consider  whether,  having  regard  to  the  nature  of  the  charities^  and 
the  present  state  and  condition  of  the  town  of  Bury,  it  is  fit  and 
proper  that  any  provision  should  be  made  for  education ;  and  if  the 
Master  should  be  of  opinion  in  the  affirmative,  then  to  declare  that 
there  is  to  be  no  master,  mistress,  or  teacher,  who  is  not  a  member 
of  the  Church  of  England,  and  that  no  other  course  of  religions 
instruction  shall  be  adopted  than  in  conformity  with  that  Church. 


March  24. 


[  ♦417  ] 


On  this  day  Mr.  Cooper  informed  the  Court,  that  all  parties  had 
agreed  to  modify  the  scheme  as  to  education  as  follows :  That  the 
masters  and  mistresses  of  the  schools  should  be  members  of  the 
Church  of  England  ;  that,  during  one  hour  at  least  of  each  school- 
day,  the  master  should  give  religious  instruction  to  all  the  scholars, 
*such  religious  instruction  to  be  confined  to  the  reading  and 
explanation  of  the  Scriptures ;  that  on  every  Lord's  Day  he  should 
give  instruction  in  the  liturgy,  catechism,  and  articles  of  the  Church 
of  England,  to  such  of  the  boys  whose  parents  were  in  communion 
with  that  Church  ;  and  that  all  the  scholars  should  be  required  to 
repair  twice  every  Lord's  Day  to  church :  provided,  however,  that 
any  two  of  the  trustees,  by  a  note  in  writing,  might  excase  from 
attendance  at  church  any  of  the  scholars  who  were  children  of 
persons  not  in  communion  with  the  Church  of  England. 

The  VICE-CHANCELLOR  Said,  that  if  the  parties  had  no  objection 
to  this  arrangement,  he  had  none ;  but  he  wished  to  have  it 
distinctly  understood  that  the  ground  on  which  he  had  proceeded 
on  the  former  occasion  was  not  a  preference  of  one  form  of  religion 
to  another,  but  the  absolute  necessity  of  adopting  the  course  which 
he  had  suggested. 
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ATTOENEY-GENEEAL  v.  COMPTON(l).  18*2. 

(1  Y.  &  C.  0.  0.  417-430.)  'March^2. 

An  information  lies  to  compel  the  restitution  of  money  improperly  2^p 

applied  out  of  funds  raised  for  the  relief  of  the  poor  by  means  of  rates  and  '    *'  ' 

assessments.  ■-        ^ 

The  application  of  any  part  of  a  fund  raised  for  the  relief  of  the  poor  to 
the  payment  of  the  bill  of  costs  of  an  action  brought  against  an  officer  of 
the  guardians  of  the  poor,  for  a  libel  upon  him  in  respect  of  acts  done  by 
him  in  the  execution  of  his  duties,  is  a  breach  of  trust  on  the  part  of  the 
holder  of  that  fund. 

Thb  a£fair8  of  the  parish  of  Marylebone,  more  especially  as  relates 
to  the  relief  and  maintenance  of  the  poor,  are  regulated  by  various 
local  Acts  of  Parliament,  by  one  of  which,  the  85  Geo.  III.  c.  78,  it 
was  enacted,  that  all  gifts,  donations,  benefactions,  and  sums  of 
money  whatsoever,  then  payable,  or  which  should  thereafter 
become  payable,  for  and  to  the  use  of  the  poor  of  the  parish  of  St. 
Marylebone,  not  being  directed  to  be  applied  for  private  or  particular 
charities,  and  not  being  sacramental  money,  should  from  time  to 
time  be  paid  into  the  hands  of  the  treasurer  or  treasurers  for 
the  use  of  the  poor  of  the  said  parish,  to  *be  applied  in  aid  of  [  *4i8  ] 
the  rate  for  the  relief  of  the  poor  thereof.  And  it  was  further 
enacted,  that  the  directors  and  guardians  of  the  poor  should,  and 
they  were  thereby  authorized  and  empowered,  to  maintain  and 
employ,  in  any  works,  trades,  manufactures,  and  employments 
whatsoever,  the  poor  maintained  in  any  workhouse  made  use  of  for 
the  purposes  of  the  Act,  and  might  provide  a  convenient  stock  of 
flax,  hemp,  wool,  cotton,  thread,  iron,  stone,  wood,  leather,  or  other 
materials  for  the  employment  of  the  poor  received  into  such  house ; 
and,  for  that  purpose  only,  might  set  up,  use,  and  occupy  any  trade, 
mystery,  or  occupation  whatsoever  in  such  house ;  and  might  sell, 
vend,  and  dispose  of  such  goods,  wares,  and  merchandizes  as  should 
be  manufactured  or  made  by  such  poor  in  such  workhouse ;  any 
statute,  law,  or  usage  to  the  contrary  notwithstanding.  And  it  was 
further  enacted,  that  all  monies  arising  from  any  work  or  labour 
done  by  the  poor  in  any  workhouse  or  other  houses  made  use  of  for 
the  purposes  of  the  Act,  should  go  in  aid  of  the  poor*s  rate,  and 
other  monies  raised  for  carrying  into  execution  that  and  the 
therein-recited  Acts. 

Sometime  before  the  year  1887,  the  parish  adopted  the  provisions 
of  the  Stat.  1  &  2  Will.  lY.  c.  60,  for  regulating  vestries. 

Since  the  passing  of  the  stat.  86  Geo.  III.  c.  78,  to  the  present 

(1)  AU.'0€n.  Y.  BtrinontUey  Vfstry  (1883)  23  Ch.  D.  60. 
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A.-G.  time,  the  vestrymen  of  the  parish,  acting  under  the  powers  given 
CoMPTON.  to  them  by  that  and  other  Acts,  have  made  rates  and  assessments 
on  the  inhabitants  of  the  parish  for  the  maintenance  of  the  poor, 
and  for  the  other  expenses  mentioned  in  the  Acts,  and  have  paid 
to  the  directors  and  guardians  of  the  poor  of  the  parish,  or  to  their 
treasurer,  out  of  such  rates  and  assessments,  such  sums  of  money 
as  have  been  necessary  to  enable  the  directors  and  guardians  to 
maintain  the  poor  of  the  parish. 

In  1837,  differences  arose  between  Dr.  Glendinning,  the  honorary 
[  *4i9  ]  physician  of  the  parish  infirmary,  and  Dr.  *Firth,  the  house-Borgeon 
of  the  workhouse  and  infirmary,  relative  to  the  death  of  a  female 
pauper,  for  whom  Dr.  Firth  had  improperly,  as  alleged  by  Dr. 
Glendinning,  prescribed  doses  of  opium.  These  differences  led  to 
the  dismissal  of  Dr.  Firth,  and  to  actions  of  libel  and  slander  by 
Dr.  Firth  against  Dr.  Glendinning  and  Dr.  Boyd,  the  assistant- 
surgeon  of  the  workhouse.  In  December,  1837,  which  was  before 
the  trial  of  these  actions,  application  for  protection  was  made  on 
behalf  of  Doctors  Glendinning  and  Boyd  to  the  then  directors  and 
guardians.  This  appUcation,  however,  was  refused  on  the  groond. 
as  stated  in  the  minute,  that  the  directors  and  guardians,  though  at 
all  times  anxious  to  protect  their  officers  in  the  performance  of 
their  duty,  could  not  in  the  then  stage  of  the  proceedings  legally 
undertake  the  defence  of  the  applicants. 

In  February,  1839,  the  action  against  Doctor  Glendinning  came 
on  for  trial,  when  the  jury,  after  a  charge  from  the  Judge  very 
favourable  to  the  defendant,  found  a  verdict  for  him  on  his  plea  of 
the  general  issue,  but  against  him  on  his  plea  of  justification,  he 
having  entered  into  no  evidence.  The  plaintiff  then  declined  pro- 
ceeding in  his  action  against  Dr.  Boyd.  In  these  actions  Doctors 
Glendinning  and  Boyd  employed  as  their  attomies  Messrs.  Hill  and 
Bandall,  who  were  the  attomies  and  solicitors  of  the  directors  and 
guardians.  Their  taxed  bill  of  costs  against  Dr.  Glendinning 
amounted  to  2912.  19«.  8<2.,  and  that  against  Dr.  Boyd  to  54Z.  17<. 

Immediately  after  the  termination  of  the  trial  Dr.  Firth,  who 
had  previously  taken  the  benefit  of  the  Insolvent  Act,  disappeared. 

In  March,  1839,  an  election  took  place  of  directors  and  guardians 
for  the  year  ensuing.  Availing  themselves  of  this  change,  Drs. 
Glendinning  and  Boyd,  in  September  of  the  same  year,  applied  to 
the  then  directors  and  guardians  for  payment  of  the  costs  which 
[  *420  ]  had  been  incurred  by  them ;  *and  at  a  board  held  on  the  Ist 
November  following,  their  claims,  after  a  discussion  and  division, 
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were  allowed ;  and  such  allowance  was  recorded  in  a  minute  of  the        A.-0. 

proceedings.    That  minate  was  afterwards,  at  a  boaitihof  directors     compton. 

and  guardians  held  on  the  8th  November,  confirmed  by  a  majority 

of  twelve  to  eight,  notwithstanding  the  presentment  of  a  memorial 

against  this  proceeding  by  eighty-five  rated   inhabitants  of  the 

parish.    In  pnrsoance  of  this  minute  a  resolution  was  passed, 

which  at  a  subsequent  meeting  was  confirmed  by  the  same  persons 

who  constituted  the  former  majority,  and  notwithstanding  a  written 

protest  by  six  rated  inhabitants,  that  cheques  should  be  drawn  for 

and  applied  in  discharge  of  the  amount  of  costs.     Two  cheques 

were  accordingly  drawn  in  the  usual  form  on  Sir  Claude  Scott  & 

Co.,  the  bankers  of  the  treasurer  of  the  directors  and  guardians,  for 

the  respective  amounts  of  291Z.  19s.  &d.  and  64Z.  lis.,  and  were 

made  payable  to  Hill  and  Randall ;  and  such  cheques  were  on  the 

28th  February,  1810,  delivered  to  Bandall,  as  the  surviving  partner 

of  Hill,  and  he  received  the  amount  from  Sir  Claude  Scott  &  Co., 

out  of  monies  of  the  directors  and  guardians  in  their  hands. 

At  the  time  this  payment  was  made,  the  balance  of  cash  in  the 
bankers'  hands  belonging  to  the  directors  and  guardians  consisted 
principally,  if  not  wholly,  of  sums  raised  by  the  rate  for  the  relief 
of  the  poor,  (in  respect  of  which  the  directors  and  guardians, 
between  the  1st  of  January  and  the  30th  June,  1840,  received  from 
the  vestrymen  upwards  of  14,0002.);  of  sums  arising  from  the 
labour  of  paupers  under  the  before-mentioned  statute  of  85  Geo.  III. 
c.  73 ;  of  sums  repaid  after  having  been  advanced  out  of  the  poor's 
rates,  under  the  stat.  14  Geo.  III.  c.  78,  for  fire  rewards ;  and  of 
sums  repaid  which  had  been  advanced  out  of  the  poor's  rates  in 
cases  of  bastardy. 

The  information  was  filed  in  December,  1840,  at  the  ^relation  of  [  Mai  ) 
Jacob  Metcalfe  and  William  Green,  two  rated  inhabitants  of  the 
parish,  against  John  Compton  and  others,  being  the  twelve  directors 
and  guardians  who  had  formed  the  majority  of  the  board  at  the 
meeting  of  the  8th  November,  1839,  and  at  the  following  meeting, 
and  against  Bandall.  It  stated  many  of  the  foregoing  facts,  and  set 
forth  certain  notices  which  had  been  served  upon  the  twelve  first- 
named  defendants,  calling  upon  them  to  refund  the  monies  so  paid 
to  Bandall,  and  also  notices  upon  the  auditors,  calling  upon  them 
not  to  allow  in  their  accounts  the  monies  so  paid.  It  also  averred, 
that  when  Bandall  received  the  cheques  he  well  knew  that  they 
would  be  paid  out  of  monies  arising  from  the  rates  and  assessments 
for  the  maintenance  of  the  poor,  and  that  such  monies  had  been 
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IL'Q.  paid  by  the  vestrymen  to  the  directors  and  guardians  for  the  relief 
GoHFTON.  of  the  poor ;  that  the  monies  so  received  by  the  defendant  Itandall, 
in  payment  of  the  cheques,  were  monies  held  by  the  directors  and 
guardians  of  the  poor  upon  trust  for  charitable  purposes,  that  is 
to  say,  for  the  maintenance  and  relief  of  the  poor,  and  were 
impressed  with  the  character  of  charity,  or  at  any  rate  the  same 
were  trust  monies  and  held  upon  trusts,  and  the  defendant  Bandall 
therefore  became  responsible  for  the  same,  and  trustee  thereof  for 
charitable  purposes,  or  for  the  same  trusts,  and  liable  to  return  the 
same  to  the  treasurer  in  order  to  be  applied  to  the  trusts  upon 
which  they  were  held  prior  to  such  payment  to  Bandall.  The 
information  further  alleged  that  the  payments  so  made  to  Randall 
were  and  are  wrongs  and  grievances  to  all  the  rated  inhabitants  of 
the  parish,  including  the  relators. 

The  information  prayed  that  the  twelve  first-named  defendants 
might  be  declared  guilty  of  a  breach  of  trust  in  ordering  payment 
of  the  sums  of  2192.  19s.  8d.  and  54/.  17«.  to  Bandall,  and  that  it 
might  be  declared  that  Bandall  was  a  party  to  that  breach  of  trust, 
and  that  the  sums  in  question  were  raised  for,  and  applicable  to, 
[  *422  ]  charitable  purposes,  *or  at  least  were  trust  monies ;  and  that  all  the 
defendants  might  be  decreed  to  repay  and  make  good  such  sums 
with  interest  at  51.  per  cent.,  from  the  28th  of  February,  1840,  and 
also  pay  the  costs  of  the  suit. 

The  defendants,  the  directors  and  guardians,  by  their  answer, 
stated  that  the  payment  in  question  had  been  made  with  the 
sanction  of  the  vestry,  and  by  the  auditors,  and  they  submitted 
that  they  were  not  personally  responsible,  and  ought  not  to  have 
been  made  parties  to  the  suit. 

The  defendant  Bandall,  by  his  answer,  insisted  on  the  legality  of 
the  payment,  upon  the  ground  that  the  money  in  the  hands  of  the 
directors  and  guardians  was  applicable,  not  only  to  the  maintenance 
of  the  poor  of  the  parish,  but  to  the  general  purposes  of  expenditure 
incident  to  a  workhouse. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Chandless,  for  the  relators.     *     ♦     ♦ 

Mr.  Koe  and  Mr.  Moore,  for  the  defendants,  the  directors  and 
guardians : 

[  428  ]  *     *    An  officer  appointed  by  them  had,  in  the  course  of  the  per- 

formance of  his  duties,  an  action  brought  against  him  for  a  libel  in 
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relation  to  those  duties,  and  he  succeeded  in  that  action  :  could  they        a..g. 
leave  him  liable  to  costs  ?  Compton. 

(The  Vicb-Chancellor  :  Is  it  not  a  large  proposition  to  say  that, 
because  an  action  is  brought  frivolously  and  vexatiously  against  a 
party  for  doing  his  *duty,  his  employer   is   to  indemnify   him  ?       [  •424  ] 
Where  is  such  a  proposition  to  end  ?    It  would  be  dangerous  in 
private  life,  and  destructive  of  public  funds.) 

[Thej'  cited  Hex  v.  Connjiissioners  of  Sewers  for  the  Toner  Hamlets  (i), 
Hex  V.  The  Inhabitants  of  Essex  (2),  and  The  Attoi'ney-General  v. 
Mayor  of  Norwich  (3).] 

Mr.  Camphelly  for  the  defendant  Eandall,  [cited  the  observa-       [  425  ] 
tions  of  Lord  Eldon  in  Attorney-General  v.  Exeter  (4).] 

Mr.  liussell  having  commenced  his  reply,  by  observing  that        [  426  ] 
Attorney-General  v.  Heelis  (5)  was  overruled  by  Attorney-General  v. 
Mayor  of  Dublin  (6),  was  stopped  by  the  Court. 

The  Vice-Chancellor  : 

There  are  certain  parts  of  this  case  upon  which  I  do  not  require 
the  counsel  for  the  relators  to  reply,  I  mean  so  far  as  the  argument 
has  proceeded  upon  the  assumption,  for  the  sake  of  the  argument, 
that  the  application  of  the  sums  in  question  of  which  the  informa- 
tion complains  was  unauthorized.  These  sums  were  part  of  a 
public  fund  in  the  hands  of  certain  public  officers,  devoted  to  certain 
public  purposes  within  a  certain  district,  to  which  purposes  it  was 
the  duty  of  those  officers  to  apply  them.  They  were  in  a  sense 
trustees  for  that  purpose ;  and,  if  it  were  held,  that  upon  a  mis- 
application of  monies  so  circumstanced,  it  was  not  competent  for  a 
court  of  equity  to  interfere,  I  am  not  aware  what  civil  remedy  there 
would  be  in  such  a  case.  This  is  not  a  question  of  the  legality  of  a 
rate,  it  is  a  question  of  the  due  application  of  monies,  the  produce 
probably  in  part  but  not  wholly  of  rates  ;  though  I  think  if  it 
were  wholly  the  produce  of  rates,  it  would  in  substance  make  no 
difference  for  the  present  purpose.  I  say  that  if,  the  money  having 
thus  legally  come  to  the  hands  of  these  public  trustees,  it  were  not 
competent  to  a  court  of  equity  to  enquire  into  the  due  application  of 
the  money,  there  would  be  an  absence  of  civil  remedy,  for  I  have 

(1)  33  B.  R.  249  (I  B.  &  Ad.  232).  (4)  26  R.  R.  at  p.  8  (2  Russ.  54). 

(2)  2  R,  B.  470  (4  T.  R.  594).  (5)  25  R.  R.  53  (2  Sim.  &  St.  67). 

(3)  44  R.  R.  143  (2  Keen,  406).  (6)  30  R.  R.  43  (1  Bligh  (N.  S.)  334). 
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A.-G.        yet  to  learn  the  form  of  action  in  which  a  remedy  for  sach  a  mis- 
CoMPTON.     application,  producing  the  recovery  of  the  money,  could  be  obtained. 

But  supposing  the  facts  of  this  case  to  be  satisfactorily  made  oat, 
the  competency  of  a  court  of  equity  to  interfere  is,  I  think,  plain. 
The  same  state  of  circumstances  appears  to  me  to  prove  that  the 
[  •427  ]  proceeding  *by  information  is  proper.  The  right  to  the  fund  is  not 
vested  in  any  single  individual,  or  in  any  number  of  individuals- 
The  beneficial  right  to  the  fund  is  in  the  public  generally  of  that 
district,  for  whose  benefit  in  a  particular  manner  it  is  to  be  applied 
by  the  public  officers  of  that  district.  A  mere  bill,  I  apprehend, 
could  not  be  sustained.  Treating  it  as  an  ordinary  civil  demand 
between  man  and  man,  I  am  not  aware  that  any  number  of  parties 
who  might  be  represented  by  given  individuals  on  the  record  could 
be  accurately  represented  as  having  in  themselves  beneficially  the 
entire  interest  and  property  in  the  thing  demanded.  That,  there- 
fore, the  proceeding  must  be  either  wholly  or  partly  by  information 
cannot,  I  think,  be  doubted. 

It  is  said,  however,  that  the  proceeding  ought  to  be  by  informa- 
tion and  bill :  and  it  is  said  so  on  this  ground,  that  there  is  an 
interest  in  some  person  in  the  due  application  of  the  money  which 
renders  it  improper  to  proceed  by  way  of  information  alone.  That 
argument  would  dispose  of  ninety-nine  cases  out  of  a  hundred  of 
those  suits  which  are  daily  brought  before  the  Court  by  information 
alone,  because,  in  a  proportion  which  I  think  may  be  represented 
as  great  as  that  which  I  have  stated,  the  charities  or  public 
purposes  which  are  to  be  administered  are  charities  or  public 
purposes  for  the  benefit  of  specified  individuals  or  specified  classes, 
the  members  of  which  classes  must  have  some  interest  in  it  The 
rule,  I  apprehend,  is  this, — that  where  property  afifected  by  a  trust 
for  public  purposes  is  in  the  hands  of  those  who  hold  it  devoted  to 
that  trust,  it  is  the  privilege  of  the  public  that  the  Crown  should  be 
entitled  to  intervene  by  its  officer  for  the  purpose  of  asserting,  on 
behalf  of  the  public  generally,  that  public  interest  and  that  public 
right  which  probably  no  individual  could  be  found  willingefifectually 
to  assert,  even  if  the  interest  were  such  as  to  allow  it.  I  apprehend, 
therefore,  that  on  principle,  as  well  as  on  authority,  the  present 
[  •428  ].  *proceeding  by  information  only  is  a  proper  proceeding,  supposing 
the  sums  in  question  to  have  been  unduly  applied. 

It  is  then  stated  that  the  suit  is  not  instituted  in  proper  time. 
The  intention  to  do  the  act  complained  of  was  avowei  and  notorious 
in  November,  1839.     It  was  then  plainly  objected  to,  and  notice 
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that  it  was  objected  to  was  given  in  the  most  distinct  manner  to  all  A.-o. 
persons  interested  in  the  act.  The  act,  however,  was  not  done  till  oompton. 
the  following  February,  and  then  with  full  knowledge  that  it  was 
objected  to,  and  apparently  without  taking  any  advice  on  the 
subject,  the  defendants  chose  to  take  the  step  against  which  this 
*  protest  had  been  made.  The  suit  is  not  immediately  instituted  ;  it 
is  not  instituted  until  the  following  December.  Under  the  circum- 
stances to  which  I  have  referred,  if  this  had  been  the  case  of  an 
individual  complaining  of  a  breach  of  trust,  I  should  think  that  the 
suit  had  been  instituted  in  sufficient  time ;  a  fortiori  when  it  is  a 
suit  by  the  Attorney -General  on  behalf  of  the  Crown,  that  is,  on  behalf 
of  the  public,  it  is  instituted  in  sufficient  time.  It  was  not  necessary, 
I  think,  for  the  present  relators,  or  for  any  person  on  behalf  of  the 
parish,  or  of  the  public,  to  have  interfered  by  injunction,  though 
they  might  on  this  assumption  have  effectually  applied  for  an  injunc- 
tion between  the  month  of  November  and  the  month  of  February. 
It  is  then  argued,  that  however  inaccurate  and  undue  the  applica- 
tion of  this  fund  may  have  been,  yet,  on  the  principle  supposed  to 
be  recognized  in  the  case  of  The  Attorney-General  v.  The  Corpora- 
tion of  Exeter,  as  there  was  no  moral  turpitude  or  intention  to  do 
wrong,  this  Court  ought  not  to  interfere.  I  have  never  before  heard 
so  wide  an  interpretation  put  on  that  case.  The  extreme  danger  of 
allowing  such  a  rule  to  be  acted  on  is  obvious ;  it  requires  neither 
comment  nor  observation.  The  expressions  used  in  the  case  of  The 
Attorney-General  v.  The  Corporation  of  Exeter  must  be  *taken,  as  [  •429  ] 
all  judicial  expressions  ought,  with  reference  to  the  particular  case, 
beyond  which  the  Judge  is  not  to  be  supposed  to  go.  In  that  case, 
a  particular  mode  of  executing  a  particular  trust  for  charitable  pur- 
poses had  been  followed  by  the  coi'poration  of  Exeter  in  all  its 
various  changes  from  generation  to  generation  of  its  individual 
members,  during  a  very  long  series  of  years— I  think,  considerably 
more  than  a  century.  The  question  was,  whether,  that  application 
having  been  honest  though  mistaken,  the  corporation  not  having 
applied  the  charity  funds  to  their  own  purposes  but  having 
distributed  them  in  charity,  they  should  be  made  to  account  for  the 
whole  time ;  and  it  was  properly  held  that  they  should  not.  That, 
I  apprehend,  has  no  reference  to  a  dispute  of  a  recent  origin,  where 
a  trustee  from  whatever  motive  chooses  knowingly  to  commit  a 
breach  of  trust,  warned  that  it  is  a  breach  of  trust,  and  that  it  is  so 
considered,  and  intended  to  be  so  dealt  with  by  those  who  bring  it 
under  the  attention  of  the  trustees. 
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It  has  been  argued  also,  that  as  the  twelve  gentlemen  who 
compose  the  majority  who  directed  the  application  of  this  money, 
were  members  of  a  body,  and  as  the  act  when  done  was  the  act 
of  the  body,  not  of  the  majority  only,  therefore  the  majority  are 
not  liable  to  be  sued,  and  not  justly  to  be  complained  of  in  conse- 
quence of  that  act.  Such  however,  I  apprehend,  is  not  the  rule 
of  a  court  of  equity  with  respect  to  the  administration  of  property 
devoted  to  public  purposes.  Treating  this  board  of  guardians  as 
a  corporation,  rejecting,  for  the  sake  of  the  argument,  all  notion 
of  dealing  with  them  as  individuals  not  incorporated,  the  rule 
of  this  Court,  I  apprehend,  is,  that  where  it  finds  members  of  a 
corporation  holding  property  in  trust  dealing  with  or  directing 
that  trust  property  in  a  manner  amounting  to  a  breach  of  trust, 
that  it  will  hold  them  individually  responsible  for  the  application 
of  the  funds ;  and  as  the  present  application  of  these  funds  was 
the  act  of  ^  these  twelve  gentlemen  against  the  opinion  of  the 
minority,  and  as  each  one  of  these  was  an  actor  in  the  breach  of 
trust  complained  of,  I  apprehend  that  the  suit  is  2)roperly  brought 
against  them.  It  is  with  equal  propriety  brought  against  Mr. 
Eandall,  who  received  the  money  in  question  direct  from  the 
trustees,  knowing  that  it  was  a  trust  fund,  and  knowing  that  it 
was  to  be  applied  to  an  improper  purpose. 

These  observations  are  of  course  made  on  the  assumption  that 
these  sums  have  been  improperly  applied.  If  these  sums  have 
been  improperly  applied,  I  am  of  opinion  that  the  suit  is  right,  and 
that  the  Court  must  exercise  its  jurisdiction.  Whether  they  have 
been  improperly  applied  is  another  question;  and  upon  that,  as 
my  opinion  at  present  stands,  I  am  disposed  to  send  a  case  to 
a  court  of  law,  both  on  the  original  liability  of  the  board  of 
guardians,  the  original  propriety  of  the  payment,  and  the  effect 
of  the  allowance  of  the  accounts  by  the  auditors,  which  is  a  very 
important  and  general  question. 


After  the  Vice- Chancellor  had  delivered  this  judgment,  and 
Mr,  Russell,  by  leave  of  the  Court,  had  argued  against  granting 
the  defendants  a  case  for  the  opinion  of  a  court  of  law,  the  Vicb- 
Chancellor  gave  the  defendants  time  to  consider  whether  they 
would  or  would  not  take  a  case. 


March  9. 


On  this  day  the  defendants'  counsel  said  that  they  declined  taking 
a  case ;  whereupon  the  Vice-Chancellor  dismissed  the  information ; 
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directing  the  defendants  to  pay  the    costs  of  the  evidence  on        a.-g. 
both  sides,  as  between  party  and  party ;  the  relators  to  have  their     compton. 
costs  as  between  solicitor  and  client  out  of  the  two  sums  in  question ; 
the  residue  verified  by  affidavit  to  be  paid  by  the  defendant  Randall 
to  the  treasurer  of  the  directors  and  guardians. 


SHIPPEKDSON  V.  TOWER.  i842. 

(1  Y.  &  C.  C.  C.  441—460 ;  S.  C.  6  Jur.  658.)  ^^^ J/ay  22!^* 

A  testator  after  directing  his  debts,  funeral  and  testamentary  expenses  

to  be  paid  as  soon  as  conveniently  might  be  after  his  death,  bequeathed        ^^'^1?^^ 

several  annuities  and  pecuniary  legacies  to  various  persons,  directing  the  ' 

legacies,  except  one  which  was  given  to  a  person  under  21,  to  be  paid         >-         -" 

within  12  calendar  months  after  his  death.     He  then  declared  that  the 

several  annuities  thereinbefore  bequeathed  should  be  charged  upon  his  real 

estates.     By  a  subsequent  clause  he  charged  all  his  real  estate  with  the 

payment  of  all  his  debts,  funeral  and  testamentary  expenses,  and  legacies, 

or  of  such  part  thereof  as  his  personal  estate  not  specifically  bequeathed 

should  be  insufficient  to  pay  and  satisfy :  Held,  that  the  annuities  were 

primarily,  if  not  solely,  charged  upon  the  testator's  real  estate ;  and  that 

under  the  term  **  legacies,"  he  did  not  mean  to  comprise  annuities. 

The  testator  being  seised  in  fee  of  freehold  collieries,  for  which  he 
received  a  certain  rent,  and  being  entitled  to  several  shares  in  a  leasehold 
colliery,  bequeathed  various  annuities  and  legacies,  which  he  charged  upon 
his  real  estate  in  aid  of  his  personalty.  He  then  by  a  codicil  directed  that 
all  annuities  and  legacies  left  by  him  in  his  will,  his  real  estate  being  free 
from  all  mortgages,  &c.,  should  be  paid  out  of  the  certain  rents  and  profits 
of  his  collieries,  and  that  his  estate  might  not  be  burdened  with  them : 
Held,  that  the  word  *'  collieries"  in  the  codicil  meant  the  testator's 
freehold  collieries,  and  did  not  refer  to  his  shares  in  the  leasehold  colliery ; 
and  that  it  was  not  the  object  of  the  codicil  either  to  relieve  or  burden  the 
personal  estate,  but  only  to  throw  on  the  freehold  collieries  such  burden  as 
would  otherwise  have  fallen  on  the  whole  real  estate. 

The  rule  of  law  in  favour  of  preferring  the  latter  to  the  former  of  two 
dispositions  in  a  will  dealing  differently  with  the  same  subject,  is  applied 
only  after  the  failure  of  every  endeavour  to  give  such  a  reasonable 
construction  to  the  entire  dispositions  as  will  render  every  part  of  them 
operative. 

Georoe  Baker,  of  Elemore  Hall,  in  the  county  of  Durham,  Esq., 
by  his  will,  dated  the  5th  of  July,  1833,  *after  directing  his  debts,  [  *442  ] 
funeral  and  testamentary  expenses  to  be  paid  as  soon  as  con- 
veniently might  be  after  his  death,  gave  anJ  bequeathed  [various 
annuities  and  pecuniary  legacies,]  which  he  directed  to  be  paid 
within  12  calendar  months  after  his  death.  He  then  directed  that 
the  several  annuities  thereinbefore  by  his  said  will  bequeathed  as 
aforesaid,  should  be  charged  and  chargeable  upon  all  and  every 
his  freehold  messuages,  lands,  tenements,  and  hereditaments,  and 
real  estate  whatsoever,  with  powers  of  distress  and  entry  for  the 
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several  annuitants.  And  the  testator  charged  and  made  chargeable 
all  his  said  messuages,  lands,  tenements,  and  hereditaments  *and  real 
estate  with  the  payment  of  all  his  debts,  funeral  and  testamentary 
expenses  and  legacies,  or  of  such  part  thereof  as  his  personal 
estate  not  thereinbefore  or  thereinafter  specifically  bequeathed  should 
be  insufficient  to  pay  and  satisfy.  *  *  And  as  to  all  the  rest, 
residue,  and  remainder  of  his  personal  estate  and  efifects  whatso- 
ever and  wheresoever,  not  thereinbefore  specifically  bequeathed, 
he  gave  and  bequeathed  the  same  and  every  part  thereof  unto  John 
Dalton,  Thomas  Kichard  Shipperdson,  and  Thomas  Forster,  their 
executors,  administrators,  and  assigns,  upon  trust  to  collect,  get 
in,  and  receive  all  such  parts  thereof  as  should  not  consist  of  ready 
money,  and  with  all  convenient  speed  to  pay  and  apply  the  monies 
arising  from  the  same,  and  which  should  be  so  collected  and 
received,  and  his  ready  money  at  his  death,  in  paying  ^and  dis- 
charging any  mortgage  and  other  debts,  (as  well  debts  due  and 
owing  from  him  the  testator  individually,  as  debts  due  and  owing 
from  him  jointly  with  any  other  person  or  persons),  and  funeral 
and  testamentary  expenses,  and  the  several  legacies  given  by  his 
said  will :  and  in  case  there  should  be  any  residue  or  surplus  of 
his  said  residuary  personal  estate  and  effects  after  such  payment 
thereout  as  aforesaid,  then  all  such  surplus  and  residue  should 
belong  to,  and  be  in  trust  for  such  child  of  his  said  daughter 
Isabella  Judith,  as  should  first  attain  the  age  of  21  years,  for  his 
or  her  absolute  use  and  benefit. 


[  U9  ]  By  the  fourth  codicil,  dated  the  9th  March,  1887,  the  testator 

declared  it  to  be  his  will,  and  he  requested  that  his  grandson 
Henry  John  Tower  might  complete  his  school  education  at  Harrow 
School,  and  that  if  he  should  afterwards  go  to  the  university  of 
Cambridge  his  trustees  and  executors  should  pay  or  allow  to  him 
during  his  minority,  out  of  the  annual  income  of  his  the  testator's 
real  estate  and  of  his  residuary  personal  estate,  the  annual  sums 
therein  mentioned ;  but  if  his  said  grandson  should  deteimine  upon 
going  into  the  army,  then  the  testator  directed  his  said  trustees 
and  executors,  out  of  his  residuary  personal  estate,  to  purchase 
a  commission  for  him,  and  thenceforth  to  pay  or  allow  to  him 

[  *450  J  out  of  the  annual  "^income  of  his  real  estate  and  of  bis  residuary 
personal  estate,  the  annual  sums  therein  mentioned  until  his  said 
grandson  should  attain  the  age  of  21  years.  And  the  testator 
charged  and  made  chargeable  all  and  every  his  collieries  and  coal 
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mines,  seam  and  seams  of  coal,  within  and  under  the  lands  and 
grounds  situate  within  the  manors,  precincts,  or  territories  of 
Elemore,  Elemore  Hall,  Little  Haswell,  Haswell  Grange,  Hetton- 
le-Hole,  Hetton-on-tlie-Hill,  and  Moorsley,  or  elsewhere  in  the 
parishes  of  Easington  and  Pittington,  in  the  county  of  Durham, 
of  which  said  collieries  and  coal  mines,  seam  and  seams  of  coal  he 
had  granted  a  lease  to  the  Hetton  Coal  Company,  with  the  payment 
of  as  well  the  said  annuity  thereby  bequeathed  as  of  an  annuity 
bequeathed  by  his  will,  with  power  of  entry  and  distress  in  case 
of  non-payment.  And  he  also  gave  and  bequeathed  to  Georgiana 
Isabella  Tower,  and  her  three  sisters,  the  sum  of  2,000/.  each, 
when  they  should  respectively  attain  the  age  of  21  years,  or  marry, 
which  should  first  happen,  but  without  any  interest  in  the  mean 
time;  and  in  all  other  respects  he  ratified  and  confirmed  and 
published  his  will. 

The  fifth  codicil,  which  was  without  date,  was  as  follows  :  ''And 
I  further  direct  that  all  annuities  and  legacies  left  by  me  in  my 
will  and  codicils,  my  real  estate  being  free  from  all  mortgages,  &c., 
shall  be  paid  out  of  the  certain  rents  and  profits  of  my  collieries, 
and  that  my  estate  may  not  be  burthened  with  them." 

The  testator  died  in  May,  1887.  Soon  after  his  decease  the 
present  suit  was  instituted  by  the  trustees  and  executors  of  his  will 
for  the  purpose  of  obtaining  the  directions  of  the  Court.  The  cause 
was  heard  before  the  Vice-Chancellor  of  England,  when  his  Honour 
made  a  decree  establishing  the  will,  directing  the  usual  accounts 
of  the  personal  estate  of  the  testator  and  of  his  debts,  &c.,  and 
ordering  that  the  personal  estate  should  be  applied  in  payment 
of  his  debts  and  funeral  expenses,  in  a  due  course  of  administra- 
tion *and  then  in  payment  of  the  legacies  and  arrears  of  the 
annuities.  The  decree  then,  after  directing  the  usual  enquiries 
as  to  the  testator's  freehold  estates,  contained  directions  to  the 
Master  to  enquire  as  to  the  state  of  the  family  of  the  testator's 
daughter  Isabella  Judith  Tower ;  and  also  (amongst  various  other 
matters)  what  interest  the  testator,  at  the  time  of  making  his 
fourth  codicil  and  of  his  death,  had  in  the  collieries  mentioned  in 
the  fourth  codicil,  and  what  certain  rents  and  profits  he  was  at 
the  time  of  his  death  receiving  from  his  collieries,  or  any  and 
which  of  them ;  also  what  interest  he  had  in  a  certain  colliery 
called  the  Heaton  colliery  in  the  pleadings  mentioned,  and  whether 
he  had  any  and  what  certain  rents  arising  therefrom. 

With  respect  to  the  state  of  the  family  of  the  testator's  daughters. 
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the  Master  found  as  follows:  That  there  was  issue  of  Isabella 
Judith  Tower  living  at  the  time  of  the  testator's  death,  six  children, 
and  no  more,  of  whom  Georgiana  Isabella  Tower  was,  at  the  date  of 
the  report,  in  her  25th  year,  Emma  in  her  22nd  year,  and  the 
others  infants ;  that  all  such  children  were  at  the  date  of  the  report 
living  and  unmarried,  and  had  no  issue ;  and  that  Isabella  Judith 
Tower  had  not  had  any  child  born  after  the  date  of  the  will. 

As  to  the  last-mentioned  subjects  of  enquiry  the  Master  found 
that  the  testator  was,  at  the  time  of  making  his  fourth  codicil  and 
of  his  death,  entitled  to  an  estate  in  fee  simple  in  the  collieries  men- 
tioned in  the  fourth  codicil,  subject  to  the  lease  to  the  Hetton  Coal 
Company,  in  such  codicil  mentioned,  and  that  he  was  receiving  at 
the  time  of  his  death,  the  clear  certain  yearly  rent  of  2,750/.,  being 
the  certain  rent  reserved  in  and  by  such  lease;  but  that  he  had  not, 
nor  was  receiving  at  the  time  of  his  death  any  other  certain  rents 
from  his  collieries,  or  any  of  them ;  and  that  his  interest  in  the 
Heaton  colliery  consisted  of  a  certain  *number  of  shares  in  a  com- 
pany who  were  possessed  of  a  lease  of  such  colliery. 

The  cause  now  came  on  for  hearing  on  further  directions,  and  the 
principal  question  was  what  interest  Georgiana  Isabella,  the  eldest 
child  of  Isabella  Judith  Tower,  took  under  the  testator's  will.  She 
claimed — 

The  whole  residue  of  the  testator's  personal  estate,  exempt  from 
payment  of  the  annuities  and  legacies.     *     *     * 


Mr.  Purvis  and  Mr.  Toller,  for  the  plaintiffs. 


[  '^53  ] 


Mr.  liussell  and  Mr.  De  Gex,  for  the  defendant  Georgiana 
Isabella  Tower : 

First,  it  is  clear  that  Miss  Tower,  being  the  first  child  of  Mrs. 
Tower  who  attained  21,  is  the  residuary  legatee  of  the  testator. 
The  words  "  or  her,"  if  there  were  any  question,  would  put  the 
matter  out  of  doubt.  That  being  so,  what  is  the  nature  of  the 
residue  she  is  to  take?  Not  the  testator's  personal  estate  after  all 
charges  paid,  but  after  what  is  specifically  disposed  of.  Now  the  real 
estate  is  at  least  the  primary  fund  for  the  payment  of  the  annuities: 
and  there  is  a  power  in  the  will  which  makes  it  the  sole  fund  for  that 
purpose.  With  respect  to  the  legacies,  the  real  estate  is  by  the  will 
made  chargeable  only  in  aid  of  the  personalty,  but  by  the  undated 
codicil,  both  the  annuities  and  the  legacies  are  charged  exclusively 
on  the  certain  rents  and  profits  of  the  testator's  freehold  *collierie5 ; 
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no  part  of  the  testator's  estate  is  to  be  burdened  with  them,  except 
these  rents  and  profits.  The  word  **  collieries  '*  in  the  undated  codicil 
refers  only  to  his  freehold  collieries ;  for  it  cannot  be  said  that  the 
Heaton  colliery,  in  which  he  had  shares  only  as  a  partner,  was  his. 
The  words  "  my  estate  "  comprehend  his  personal  estate.     *     ♦     * 
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Shippbrd- 

SOK 

r. 
Tower. 


Mr,  ]Vi{fram  and  Mr,  FreeUngy  for  the  defendant  Henry  John 
Tower : 

*  *  The  personalty  is  not  exonerated  to  the  extent  contended 
for  on  the  other  side.  The  legacies  at  least  are  charged  on  the 
personalty,  and  the  undated  codicil  makes  no  difference  in  that 
respect.  The  testator  intended  by  that  codicil  to  exempt  his  real 
estate  in  general,  and  to  charge  the  collieries. 

(The  Vice-Chancellor  :  Is  not  the  word  **  collieries "  to  be 
confined  to  freehold  collieries  ?) 


[454  1 


There  is  nothing  to  show  that.  Substantially,  the  leasehold 
collieries  were  the  testator's  as  well  as  the  freehold.  But  if  the 
freehold  collieries  only  are  referred  to,  the  object  of  this  codicil 
seems  to  have  been  merely  to  point  out  which  real  estate  was  to  be 
first  applied  in  discharge  of  the  incumbrances  to  which  the  real 
estates  were  subject,  and  not  to  affect  the  personalty  at  all.     *     *     * 

Mr.  Russell,  in  reply.     *     *     * 

The  Vicb-Chancellor  : 

The  questions  in  this  case  are  questions  of  construction  arising 
ui)on  the  will  and  codicils  of  the  late  Mr.  Baker,  of  Elemore  Hall. 
The  first  is  whether  his  real  estate  or  some  part  of  it  is  the  primary 
fund,  if  not  the  sole  fund,  for  payment  of  the  annuities  given  by  his 
will.  The  language  of  the  decree  (though,  as  I  learn  from  the  Bar, 
the  Court  did  not  intend  to  decide  any  point  of  construction)  may 
possibly  preclude  me  from  saying  that  the  real  estate,  or  any  part 
of  it,  is  the  sole  fund  for  this  purpose ;  but  I  am  not,  I  think,  pre- 
cluded from  giving  effect  to  the  opinion  which  I  entertain,  that  if  the 
personal  estate  is  liable  to  these  annuities,  it  is  only  secondarily  and 
as  an  auxiliary  fund  that  it  is  so  liable. 

The  direct  terms  of  charge  upon  the  real  estate  in  which  the 
testator  with  regard  to  them  has  expressed  himself,  coupled  and 
compared  with  the  very  different  language  in  which  he  has  provided 


May  22. 
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Shipperd- 

BON 

r. 

TOWEU. 


[  •456  ] 


for  the  payment  of  his  debts,  funeral  and  testamentary  expenses  and 
legacies  (under  which  term  '*  legacies  "  it  is,  I  think,  plain  that  be 
does  not  mean  to  comprise  annuities) — saying  that  he  charges  his 
real  estate  with  the  payment  of  all  his  debts,  funeral,  and  testa- 
mentary expenses  and  legacies,  or  of  such  part  thereof  as  his 
personal  estate  not  thereinbefore  or  thereinafter  specifically  (by 
which  he  means  particularly)  bequeathed,  should  be  insufficient  to 
pay  and  satisfy,  (there  not  being  any  analogous  phraseology  with 
respect  to  the  annuities) — as  well  as  the  form  of  the  trusts  which  he 
has  declared  of  his  general  residuary  personal  estate,  satisfy  me  of 
the  correctness  of  the  construction  which  I  have  stated,  so  far  at 
least  as  the  will  is  concerned.  But  it  has  been  argued  that  how- 
ever this  may  be  as  to  the  will,  an  important  difiference  is  made  by 
the  undated  codicil,  which  all  parties  agree  in  representing  as  the 
last  codicil,  *and  which  certainly  is  obscurely  worded.  It  is  thus : 
(His  Honour  here  read  the  last  codicil.)  Upon  this  codicil,  how- 
ever/ taken,  so  far  as  it  ought  to  be  taken,  in  connection  with  the 
fourth  codicil,  and  with  such  facts  legally  admissible  in  evidence  as 
appear  on  the  Master^s  report,  I  am  of  opinion,  first,  that  the  word 
''collieries"  means  the  testator's  freehold  collieries,  which  were 
let  and  produced  a  certain  and  considerable  revenue,  and  cannot 
be  considered  as  properly  comprising  or  applicable  to  his  interest  in 
the  chattel  leasehold  coal  concern  in  which  he  had  shares :  secondly, 
that  he  did  not  intend  by  the  undated  codicil  to  relieve  or  to  burthen 
his  personal  estate  to  any  extent  or  in  any  manner :  and  thirdly, 
that  its  only  object  was  to  declare  that  as  between  different  portions 
of  his  real  estate  one  should  exonerate  the  other  from  such  charge 
of  annuities  and  legacies  as  the  whole  had  been  subjected  to.  I 
hold,  therefore,  that  by  the  undated  codicil  there  is  thrown  on  the 
freehold  collieries  such  burthen  of  annuities  and  legacies,  and  such 
only,  as  but  for  this  codicil  would  have  fallen  on  the  whole  real 
estate.  To  give  it  any  other  effect  would,  as  it  seems  to  me,  be  to 
allow  an  intention  strongly  and  clearly  expressed  by  one  testa- 
mentary instrument  to  be  defeated  by  expressions  of  a  doubtful 
and  obscure  nature  in  another;  which  ought  not  to  be.  It  is 
incumbent  on  the  residuary  legatee  to  show  that  the  effect  of  this 
codicil  on  the  other  testamentary  dispositions  is  that  for  which  she 
contends ;  and  in  my  judgment  she  has  not  done  so. 

[His  Honour  then  proceeded  to  decide  some  other  points  which 
are  not  included  in  this  report,  and  in  the  course  of  his  observations 
upon  two  conflicting  clauses  in  the  will,  he  said  :] 
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The  rule  in  favour  of  preferring  the  latter  to  the  former  of  two  Shippbbd- 
dispositions  in  a  will  dealing  dififerently  with  the  same  subject,  is,  as  ^^ 

we  know,  applied  only  after  the  failure  of  every  endeavour  to  give      Tower. 
such  a  reasonable  construction  to  the  entire  dispositions  as  will       ^ 
render  *every  part  of  them  operative.  [  *^^^  i 


HOSKING  V.  NICHOLLS(l).  ib42. 

'                                            April  2o. 
(1  Y.  &  C,  C.  C.  478—480 ;  S.  C.  11  L.  J.  Ch.  230 ;  6  Jur.  386.)  

A  testator  bequeathed  the  sum  of  4,000^  capital  stock  in  the  3/.  per  cent,    ^^^q^  y  ,q 
Consols,  or  in  whatever  of  the  Goveinment  funds  the  same  should  be  found        .  .  g  .' 
invested :  Held,  that  this  was  a  specific  legacy. 

Thomas  Hoskino,  by  his  will,  gave  and  devised  unto  John  Button, 
Joseph  Nicholls,  Philip  Marack,  and  William  E.  Nicholls,  their 
executors,  administrators,  and  assigns,  the  sum  of  4,0002.  capital 
stock  in  the  91,  per  cent.  Consolidated  Bank  Annuities,  or  in 
whatever  of  the  Government  funds  the  same  should  be  found 
invested,  upon  trust  that  they,  the  before-named  persons,  their 
executors,  administrators,  and  assigns,  should  assign  and  transfer 
the  said  capital  stock  of  4,000/.  unto  and  amongst  such  of  the  sons 
of  his,  the  testator's,  cousins,  Thomas  Hosking  and  John  Hosking, 
as  should  be  living  at  the  time  of  his  decease,  in  equal  shares  and 
proportions,  share  and  share  alike.  And  the  testator  appointed  the 
said  John  Button,  Joseph  Nicholls,  Philip  Marack,  and  William  E. 
Nicholls,  executors  in  trust  of  that  his  will. 

At  the  time  of  the  testator's  death  there  was  standing  in  his 
name  in  the  3/.  per  cent.  Consols,  a  sum  of  4,100/.  stock ;  but  the 
testator  having  made  no  disposition  of  any  of  the  stock  beyond 
4,000/.,  the  defendant,  William  E.  Nicholls,  who  was  the  only 
acting  executor,  transferred  the  surplus  100/.  stock  to  the  testator's 
residuary  legatees.  He  also  paid  to  the  same  legatees  the  first 
half-year's  dividend  which  accrued  due  after  the  testator^s  death  on 
the  *4,000/.  stock,  upon  the  supposition  that  the  bequest  of  that  [  *^''^  ] 
stock  was  general.  He  paid  to  two  of  the  children  of  John  Hosking, 
who  were  of  age,  their  shares  of  the  4,000/.  stock.  Of  the  remaining 
stock  he  sold  out  1,400/.  in  March  and  September,  1840,  with  a 
view,  as  he  alleged,  of  investing  it  so  as  to  obtain  a  higher  rate  of 
interest. 

The  bill  was  filed  by  the  infant  children  of  Thomas  Hosking 

(1)  Jn  re  Pratt  [1894]  1  Ch.  491,  493,  63  L.  J.  Ch.  484. 
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HosKiNo  agaiDBt  William  E.  Nicholls  and  the  infant  child  of  John  Hosking^ 
NiGHOLLs.  praying  to  have  the  remaining  shares  of  the  4,000/.  stock  secared 
for  the  benefit  of  the  infant  legatees,  and  seeking  to  charge  the 
defendant  Nicholls  with  5/.  per  cent,  interest  on  the  balances  from 
time  to  time  remaining  in  his  hands  in  respect  of  the  capital  stock 
sold  out. 

The  principal  question  raised  at  the  hearing  was,  whether  the 
bequest  of  the  4,000Z.  stock  was  general  or  specific.  In  the  latter 
case,  the  legatees  of  the  stock  would  be  entitled  to  the  dividends 
from  the  testator's  death. 

Mr.  Simpkinsoii  and  Mr.  Hard  for  the  plaintiffs,  in  reference 
to  the  words,  **  or  in  whatever  of  the  Government  funds,"  &c.,  cited 
Fontaine  v.  Tyler  (i),  and  Ashton  v.  Ashton  (2),  and  observed  that 
Parrott  v.  Worsfold  (3)  was  overruled  by  Bethunc  v.  Kennedy  (4). 

(The  Vicb-Chancbllor  :  The  argument  may  be  that  this  is  no 
more  than  a  demonstrative  legacy.) 

We  submit  that  the  testator  meant  the  identical  stock  which  he  had 
in  his  name. 

(The  Yice-Chancellor  :  If  this  had  been  intended  as  a  general 
legacy,  the  direction  might  probably  have  been  to  the  trustees  to 
purchase ;  here  it  is  to  assign  and  transfer.) 

Mr.  Cooper  and  Mr.  Sheffield  for  the  defendant  Nicholls : 

If  the  testator  had  had  no  Government  funds  and  no  other  stock, 
the  legacy  would  have  been  purchasable  out  of  the  general  personal 
[  *48o  ]      estate.     The  testator  merely  bequeathed  *the  fund  to  purchase  the 
Consols.     Parrott  v.  Worsfold  was  not  cited  in  Bethunc  v.  Keunedy. 

Mr.  Holt  for  the  infant  defendant. 

The  Vice-Chancellor  : 

If  the  testator  had  meant  to  give  a  general  legacy  he  would 
probably  have  said  no  more  than  that  he  gave  4,000Z.  Consols  ;  but 
he  does  more  than  that ;  he  bequeaths  4,000/.  stock  in  the  3/.  jht 
cent.  Consols,  "  or  in  whatever  of  the  Government  funds  the  same 
shall  be  found  invested."  The  question  is,  whether  this  legacy  is 
merely  demonstrative  or  specific.     It  has  always  been  held  that  a 

(1)  9  Price,  94.  (3)  21  R.  B.  248  (I  Jac.  &  W.  o^iu 

(2)  Cas.  temp.  Talb.  1 J2.  (4)  43  R.  B.  153  (1  My.  &  Cr.  U4K 
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legacy  of  stock  out  of  stock  is  specific,  being  the  gift  of  part  of  a  Hoskino 
specific  fund.  Here  the  testator  intimates  an  intention  that  the  nicholls. 
stock  shall  be  taken,  not  out  of  his  general  personal  estate,  but  out 
of  whatever  Government  fund  he  may  possess ;  therefore^  only 
Government  funds  are  to  be  resorted  to.  It  is  not  a  bequest  of 
money  out  of  stock,  but  stock  out  of  stock.  It  is  a  specific  bequest, 
and  the  executor  may  pay  the  dividends  from  the  death  of  the 
testator.  With  respect  to  the  balances  in  his  hands,  as  he  does  not 
appear  to  have  acted  with  any  bad  intention,  let  him  be  charged 
with  interest  at  4/.  per  cent. 

Upon  an  application  being  made  for  the  costs  of  the  infant 
defendant,  the  Vicis -Chancellor  said  that  he  would  not  compel  the 
executor  to  pay  two  sets  of  costs.  He  must  pay  the  plaintiffs  their 
costs;  but  those  of  the  infant  defendant,  beyond  what  he  would 
have  incurred  if  he  had  been  made  plaintiff,  must  be  paid  out  of 
the  fund,  as  there  was  no  reason  for  his  not  having  been  made  a 
plaintiff. 


SYMONS   V.  JAMES.  i842. 

(1  Y.  &  C.  C.  C.  487—491  ;  S.  C.  6  Jur.  452.)  ^^' 

Facts  stated  in  conditions  of  sale  as  the  ground  of  the  conditions  must,  T>„„^l°5^n 

,  ,  i5RUCE,  V.-U. 

be  pi-oved. 


By  an.  order  made  in  this  cause  on  further  directions,  it  was 
ordered,  that  the  manor  or  lordship  of  East  Brent,  late  the  property 
of  the  testator,  George  Symons,  and  also  the  East  Brent  estate,  and 
all  other  the  testator *s  freehold,  copyhold,  and  leasehold  estates, 
(except  certain  specified  messuages),  should  be  sold,  with  the 
approbation  of  the  Master. 

The  property  was  accordin<;ly  put  up  to  sale  in  lots ;  and  with 
res})ect  to  lot  24,  the  fifteenth  condition  of  sale  was  as  follows : 

*'  15.  That  as  lot  24  consists  of  a  variety  of  allotments  which 
were  awarded  in  the  year  1784  to  Kobert  Macreath,  Esquire,  or  his 
tenants,  in  respect  of  the  manor,  or  some  part  or  parts  of  the 
manor  of  East  Brent,  or  of  the  lands  held  therewith,  of  which  he 
was  then  the  owner,  which  manor,  together  with  such  allotments 
and  all  lands  held  therewith,  was  subsequently  purchased  by  the 
said  George  Symons ;  the  title  of  the  vendors  to  the  said  manor 
shall  be  conclusive  evidence  of  their  title  to  the  said  lot  24,  and  the 
vendors  shall  not  be  required  to  identify  such  lot  with  any  part  of 


[487] 
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Symonb      the  lands  held  with  the  manor,  and  conveyed  to  the  said  George 

Jambs,       Symons  with  the  manor." 

The  lot  was  sold,  and  an  abstract  of  title  was  delivered  by  the 
vendors  to  the  purchaser,  which  was  headed  thus :  ^'  An  abstract 
of  the  title  of  the  devises  of  George  Symons,  Esq.,  to  four  cloees  of 
freehold  land,  situate  in  Mark  Moor,  in  the  parish  of  Mark,  in  the 
county  of  Somerset,  consisting  of  allotments  No.  587  to  609,  (both 
inclusive),  on  the  Mark  Moor  Inclosure  Award  Plan,  and  being  lot 
24  in  the  particulars  of  sale." 
The  abstract  set  forth  statements  of  the  following  documents : 

[  •488  ]  An  award  of  Commissioners  under  the  Mark  Moor  *Inclo8ure  Act, 
dated  2nd  September,  1784,  whereby  28  allotments  of  land  in  Mark 
Moor  were  awarded  to  Bobert  Macreath,  in  respect  of  the  manor  of 
East  Brent ;  indentures  of  lease  and  release  of  the  23rd  and  24th 
December,  1791,  by  which  Macreath  conveyed  to  Dawes,  in  fee,  the 
manor  of  East  Brent,  with  its  rights,  members,  and  appurtenances ; 
the  particulars  of  the  manor,  with  its  appurtenances,  including  the 
28  allotments,  being  mentioned  in  a  schedule  annexed  to  the  release ; 
and  then  indentures  of  lease  and  release,  dated  the  28th  and  29th 
September,  1792,  by  which,  after  reciting,  that,  by  the  before 
mentioned  indentures  of  December,  1791,  all  and  singular  the 
manor  of  East  Brent,  and  the  other  lands  and  hereditaments 
therein  mentioned  and  intended  to  be  thereby  conveyed,  had  been, 
amongst  other  lands  and  hereditaments,  conveyed  to  Dawes  and  his 
heirs;  it  was  witnessed,  that  the  said  Dawes  granted,  bargained, 
sold,  released,  &c.,  to  Symons  and  his  heirs,  all  that  the  manor  of 
East  Brent,  with  its  rights,  incumbrances,  and  appurtenances,  and 
all  and  every  messuages,  cottages,  lands,  tenements,  and  heredita- 
ments, situate  in  East  Brent,  &c.,  and  which  were  particularly 
mentioned  in  the  schedule  thereunto  annexed,  and  all  commons, 
common  of  pasture,  &c.  (the  general  words  of  the  deed  being  very 
extensive) ;  and  then  followed  a  schedule,  which  varied  in  several 
particulars  from  the  schedule  to  the  deeds  of  1791,  containing,  in 
express  terms,  only  18  of  the  allotments  made  to  Macreath. 

Upon  this  evidence  the  purchaser  insisted  that  a  good  title  had 
been  shown  to  18  only  of  the  2S  allotments  which  constituted  lot 
24 ;  and  the  Master  having  reported  in  favour  of  the  title  to  the 
whole  lot,  subject  to  a  question  as  to  an  alleged  deficiency  of 
quantity  in  one  of  the  closes,  the  purchaser  took  an  exception  to 
his  report,  which  exception  now  came  on  for  argument. 
[  489  1  ^^  ^^^  admitted  that  a  good  title  had  been  made  to  the  manor. 
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Mr.  KeenCy  for  the  exception.  Syhons 

r. 
Jambs. 

Mr.  Malins,  for  the  report : 

The  circumstance  that  all  the  28  allotments  are  not  mentioned 
in  the  conveyance  to  Sjmons,  is  not  a  ground  of  objection  to  the 
title,  when  the  terms  of  the  15th  condition  of  sale  are  considered. 
Dawes  may  have  changed  the  boundaries  of  the  land,  and  the 
probability  is,  that  in  the  conveyance  to  Symons,  those  only  of 
the  allotments  which  remained  as  they  were  allotted,  are  described. 

(The  Vice-Ghancellor  :  It  is  highly  probable,  that  all  this 
property  was  enjoyed  by  Symons  and  those  claiming  under  him. 
That  would  be  very  much  in  your  favour,  if  you  could  show  it.) 

As  the  case  stands,  it  is  not  conclusive  against  us,  that  the 
remaining  four  allotments  may  not  have  been  included  in  the 
other  allotments.  If  so,  the  15th  condition  of  sale  applies.  The 
*only  matter  in  dispute  between  the  parties  is,  whether  these  [  *490  ] 
lands  were  purchased  with  the  manor.  But  by  the  15th  con- 
dition of  sale  we  are  not  required  to  identify  any  of  these 
lands  with  the  lands  held  with  the  manor,  and  conveyed  to 
Symons.  The  condition  states,  as  matter  of  fact,  that  the  lands 
are  held  with  the  manor,  but  stipulates,  that  the  vendors  shall  not 
identify  them  with  the  lands  so  held ;  that  is  to  say,  the  vendors 
are  not  to  be  called  upon  to  prove  their  assertion  of  identity.  The 
purchaser,  however,  says,  18  only  of  your  allotments  are  mentioned 
in  the  conveyance,  therefore  you  do  not  show  the  identity  of  the 
lands  as  held  of  the  manor,  and  conveyed  to  Symons.  But  it  is 
against  that  argument  that  the  vendors  have  guarded  themselves 
by  the  15th  condition  of  sale. 

The  Vice-Chancellor  : 

If  a  vendor  means  to  exclude  a  purchaser  from  that  which  is 
matter  of  common  right,  he  is  bound  to  express  himself  in  terms 
the  most  clear,  and  unambiguous.  And  if  there  be  any  chance  of 
reasonable  doubt,  or  reasonable  misapprehension  of  his  meaning,  I 
think,  that  the  construction  must  be  that  which  is  rather  favourable 
to  the  purchaser  than  to  the  vendor. 

Now  I  agree  that  there  is  considerable  plausibility  in  the  argument 
which  Mr.  Malins  has  used,  but  it  is  not  entirely  convincing  to  my 
mind,  that  he  has  discharged  himself  from  that  obligation,  which, 
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symons  in  my  view  of  the  ease,  is  incumbent  upon  a  vendor,  in  circum- 
jAMBs.  stances  of  this  description.  The  15th  condition  of  sale,  as  a  rea^on 
for  imposing  certain  terms  upon  a  purchaser,  makes  two  assertions 
of  fact.  Whether  the  purchaser  is,  or  is  not,  to  be  bound  by  the 
condition,  must  depend  upon  the  accuracy  of  those  two  assertions 
in  point  of  fact.  The  first  assertion  is,  *'  that  lot  24  consists  of  a 
variety  of  allotments  which  were  awarded  in  the  year  1784,  to 
Bobert  Macreath,  Esq.,  or  his  tenants,  in  respect  of  the  manor," 
and  so  on.  The  second  assertion  is,  **  that  the  manor,  together 
with  such  allotments  and  all  lands  held  therewith,  w^as  subsequently 
[  •491  ]  *purchased  by  George  Symons."  Now,  it  appears  to  me,  that  it  is 
incumbent  upon  the  purchaser  to  give  evidence  of  those  two  mattera 
of  fact,  and  that  to  hold,  that  by  reason  of  the  condition  followin<; 
those  assertions,  the  vendor  is  relieved  from  proving  them,  would 
not  be  fair  or  reasonable  as  between  vendor  and  purchaser. 

It  appears  that  a  gentleman  of  the  name  of  Dawes  purchased 
the  manor  and  lands  from  Mr.  Macreath,  and  within  less  than  a 
year  afterwards,  sold  what  now  appears  to  have  been  only  part  of 
the  property  to  Mr.  Symons.  I  apprehend,  however,  that  any 
ordinary  reader  of  this  15th  condition  of  sale  would  read  it  as 
importing  that  whatever  Macreath  had  went  to  Symons.  Perha{»s 
it  is  not  the  necessary  and  unavoidable  consequence  of  the  language 
used,  but  it  appears  to  me,  as  I  have  already  said,  that  any 
ordinary  reader  would  consider  this  as  representing  that  what 
Macreath  had  went  to  Symons.  That,  however,  is  not  so,  for  it 
now  appears  that  much  of  what  Macreath  had  did  not  go  to 
Symons. 

I  apprehend,  that,  according  to  every  rule  which  ought  to  guide 
a  Court  in  deciding  a  question  of  this  description  between  vendor 
and  purchaser,  I  must  hold,  that  the  purchaser  is  entitled  to  more 
evidence  than  he  has  hitherto  received.     It  may  be  that  evidence 
of  uniform  enjoyment  of  this  lot  24  by  Mr.  Symons  and  his  family 
under  this  title  will  satisfy  me  of  the  required  fact ;  but  at  present 
there  is  no  such  evidence.      I  shall  not,  upon  the  present  occasion, 
either  allow  or  overrule  the  exception,  nor  shall  I  part  with  the 
deposit,  but  I  shall  refer  it  back  to  the  Master  to  review  his  report; 
and  in  reviewing  his  report  let  the  Master  inquire  whether  Uic 
lands  contained  in  lot  24  were  comprehended  in  the  conveyance 
from  Dawes  to  George  Symons.    And  let  the  Master  have  regard 
to  any  evidence  which  may  be  laid  before  him  as  to  the  enjoyment 
of  lot  24  since  the  year  1792. 


r.  «2  ] 
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TAIT  V.  JENKINS.  i842. 

(1  Y.  &  C.  C.  C.  492.)  ^^l!!J"- 

Where  one  of  two  trustees  of  real  estate  declines  to  act,  the  Court  will    r»^^^^  P 
apiK)int  a  receiver  on  behalf  of  infant  cestui  que  trusts ;  but  with  liberty  to  »    •    • 

either  of  the  trustees  to  offer  himself. 

Mr.  T^xxaxt,  on  behalf  of  infant  cestui  que  trusts,  moved  for 
a  receiver  of  the  rents  and  profits  of  the  trust  estate.  There  were 
two  trustees,  one  of  whom  never  acted  and  declined  to  receive. 
The  other  was  desirous  of  doing  so. 

Mr.  James  Parker,  for  the  acting  trustee,  opposed  the  motion. 

The  Vice-Chancellor  ordered  a  receiver,  with  liberty  to  either 
of  the  trustees  to  offer  himself  (i). 


CLARKE   r.  LUBBOCK.  i842. 

(1  Y.  &  C.  C.  C.  492—494 ;  S.  C.  G  Jur.  548.)  ^^^'^^  ^- 

Residuary  personal  property  held  to  be  vested  in  A.  and  B.  in  equal        Knight 
moieties,  and  descendible  in  the  same  proportions    to   the'r    respective   ^^^'C^?  ^  •■^• 
children,  notwithstanding  words  giving  the  property  to  the  survivor  **  in         [  ^^-^  1 
the  event  of  the  death  of  either ;  '*  the  word  '*  death  "  being  held  to  refer 
to  death  in  the  testator's  lifetime. 

Captain  George  Clancy,  by  his  will,  after  bequeathing  certain 
legacies,  and  appointing  four  persons  his  executors,  bequeathed  as 
follows :  **  The  remainder  of  my  property  I  may  die  possessed  of, 
I  leave  to  my  late  father's  two  natural  children,  to  be  placed  in  the 
British  funds,  and  the  interest  accruing  therefrom  to  be  equally 
divided  and  paid  to  them  for  their  support ;  but  in  the  event  of  the 
death  of  either,  the  whole  of  the  interest  to  be  paid  to  the  survivor; 
and  on  his  or  her  demise,  should  they  leave  no  children,  I  direct 
my  property  to  be  equally  divided  amongst  my  friends,  my 
executors,  or  their  children." 

The  testator's  father  left  two  natural  children,  John  and  Sophia ; 
who  both  survived  the  testator.  John  Clancy  married  Harriet 
Browne,  and  died  November,  1838,  leaving  issue  an  only  child, 
Caroh'ne,  who  at  the  time  of  the  present  hearing  was  a  minor. 
Sophia  Clancy  married  Mr.  Clarke,  and  had  issue  three  children, 
two  of  whom  died  without  issue,  in  her  life-time.  Sophia  died  in 
February,  1889,  having  survived  her  husband,  and  upon  her  death, 
♦her  surviving  child,  John,  took  out  letters  of  administration  of      [  ^403  ] 

(1)  See  Brou^eH  v.  ^m/,  m  R.  R.  130  (1  Hare,  434). 
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CLAttKE      her  personal  estate,  and  also  of  the  personal  estate  of  her  deceased 
Lubbock,      children. 

The  bill  was  filed  by  John  Clarke  against  the  execators,  and 
against  Harriet  and  Caroline  Clancy,  praying  a  declaration  of  the 
rights  of  the  parties. 

The  cause  coming  on  for  hearing  on  further  directions — 

Mr.  Ihirge,  (with  whom  was  Mr.  Hetherington)^  for  the 
plaintiff,  said  that  the  question  was  whether  the  whole  of  the 
residuary  property  belonged  to  Sophia  Clarke,  as  the  survivor  of 
the  two  natural  children,  absolutely,  so  that  the  plaintiff,  as  her 
personal  representative,  was  entitled  to  take  the  whole,  or  whether 
it  was  to  be  divided  equally  between  the  plaintiff  and  Caroline 
Clancy.  Assuming  that  the  gift  of  the  interest  carried  the  capital, 
the  ground  for  holding  the  plaintiff  solely  entitled  would  be  this — 
that  the  survivor  having  taken  the  whole,  the  gift  was  to  be  divested 
only  in  the  event  of  there  being  no  children  of  either,  which  event 
had  not  occurred.  On  the  other  hand.  Ex  parte  Rogers  (i)  was  an 
authority  for  the  construction  that  the  two  natural  children  took  in 
equal  moieties. 

Mr.  Russell  and  3/r.  Keene^  for  the  defendants. 

The  Vice-Chancellor  : 

In  the  first  place,  I  think  that  the  form  of  the  decree  binds  me 
as  to  the  next  of  kin  of  the  testator.  The  Court,  in  framing  the 
decree,  must  have  thought  that  the  next  of  kin  had  no  interest  ; 
and  if  I  am  at  liberty  to  form  an  opinion  upon  it,  I  should  say  that 
they  had  no  interest. 

In  the  events  which  have  happened,  that  is  to  say,  both  the 
children  having  survived  the  testator,  and  both  the  children  having 
left  children,  I  am  of  opinion  that  one  child,  or  the  issue  of  one 
child,  can  claim  no  more  than  a  moiety. 

[  494  ]  Declare  one  moiety  to  belong  to  the  plaintiff ;  the  other  moiety  to 

the  defendants,  Harriet  Clancy  and  Caroline  Clancy,  or  one  of 
them.  Let  it  be  carried  to  an  account  to  be  intitled  &c.  Let  the 
dividends  be  paid  to  Harriet  Clancy  till  farther  order,  she  under- 
taking properly  to  educate  and  maintain  the  defendant  Caroline: 
without  prejudice  to  any  question  between  the  defendants  Harriet 
and  Caroline.     Liberty  to  applj'. 

(1)  17  B.  K.  239  (2  Madd.  449). 
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THOMAS  AND  Others  v.  JONES.  i842. 


(1  Y.  &  C.  C.  C.  610—533.)  Knight 

A  tenant  for  life  or  for  years  of  land  is  not  entitled  to  mineral  substances  ^'    *"  * 

deposited  on  the  land  by  the  action  of  a  mountain  stream.  L  ^'^  J 

The  bill  in  this  case  was  filed  by  Jane  Thomas  as  seised  in  fee, 
subject  to  a  mortgage  to  the  other  plaintiffs,  of  a  farm  and  lands 
called  Llaethdu,  in  the  parish  of  Amlwch,  in  the  county  of 
Anglesey.  The  bill  stated,  that  the  farm  and  lands  abutted 
towards  the  south  and  on  the  south-east  and  south-west  sides 
thereof  on  lands  belonging  to  the  Marquis  of  Anglesey,  and  on  the 
north-west  side  thereof  upon  lands  belonging  to,  or  occupied  by,  the 
defendant  Joseph  Jones,  either  alone  or  jointly  with  other  persons. 

That  the  farm  and  lands  of  Llaethdu  consisted  in  part  of  several 
acres  of  land  covered  with  water,  called  Llaethdu  Pool,  and  in  part 
of  a  piece  or  parcel  of  land  covered  with  water,  called  the  Lower 
Pool, — the  Lower  Pool  being  situate  at  or  near  the  north-west 
extremity  of  the  farm  and  lands  called  Llaethdu.  That  a  stream 
or  watercourse,  having  its  source  or  spring  in  or  near  to  a  mountain 
called  Pary's  Mountain,  and  in  a  part  of  the  lands  which  belonged 
to  the  Marquis  of  Anglesey,  for  a  very  long  period  of  time,  and 
greatly  exceeding  twenty  years,  had  run  and  flowed  from  Pary's 
Mountain  down  to  and  through  part  of  the  farm  and  lands  of 
Llaethdu  into  and  through  the  said  pool  called  Llaethdu  Pool,  and 
from  the  said  last- mentioned  pool  over  other  part  of  the  same  farm 
and  lands  of  the  plaintiff  Jane  Thomas,  to  and  into  the  pool  called 
the  Lower  Pool,  forming  in  part  of  its  course  the  north-western 
boundary  of  the  farm  and  lands  of  Llaethdu ;  and,  during  the  whole 
of  the  said  period  of  time,  the  said  two  pools  had  always  been 
supplied  with  water  from  and  by  the  said  stream  or  watercourse. 

That  all  such  parts  of  the  bed  of  the  said  stream  or  watercourse 
as  were  situate  between  the  lower  end  of  the  pool  called  Llaethdu 
Pool  and  the  upper  end  of  the  pool  *called  the  Lower  Pool  were      F  'Sii  j 
part  and  parcel  of  the  Llaethdu  estate,  and  were  the  exclusive 
property  of  the  owners  of  that  estate. 

That  the  water  of  the  stream  or  watercourse  was,  and  for  a  very 
long  period  of  time  had  been,  continually  charged  or  impregnated 
with  mineral  substances  of  great  value,  and,  amongst  other  mineral 
substances,  with  a  ferruginous  earth,  ochre,  or  calx,  of  a  yellow 
colour,  of  great  value,  called  oxide  of  iron,  ochre,  or  shine  ;  and  the 
stream  or  watercourse,  when  it  flowed  in  its  usual  and  accustomed 

28—2 
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Thomas  manner,  and  as  it  of  right  ought  to  flow,  deposited  upon  the  beds 
Jokes.  of  the  stream,  and  upon  the  beds  and  bottom  of  the  two  pools 
called  Llaethdu  Pool  and  the  Lower  Pool,  and  also  upon  other 
lands  of  the  plaintifif  Jane  Thomas,  part  of  the  said  farm  of 
Llaethdu,  over  which  it  flowed  in  its  passage  from  the  pool  called 
Llaethdu  Pool  to  the  pool  called  the  Lower  Pool,  large  quantities  of 
the  said  oxide  of  iron,  ochre,  shine,  or  other  matters  ;  and  that 
the  said  stream  or  watercourse  had  in  fact  deposited  upon  the  beds 
of  the  said  two  pools  called  Llaethdu  Pool  and  the  Lower  Pool, 
and  upon  other  parts  of  the  said  farm  and  lands  called  Llaethdn, 
large  quantities  of  the  said  oxide  of  iron,  ochre,  or  shine,  and  other 
matters  and  substances,  and  all  which  said  oxide  of  iron,  ochre,  or 
shine,  and  other  matters,  when  so  deposited,  became  part  of  the 
soil  of  the  said  beds,  and  of  the  land  on  which  they  were  deposited 
as  aforesaid,  and  were  of  great  value. 

That  the  defendant  Joseph  Jones  was,  and  for  a  considerable 
time  past  had  been,  either  by  himself  or  together  with  other  parties 
unknown  to  the  plaintiffs,  the  owner  or  occupier  of  a  mill  called 
Melin  Adda,  in  or  near  Amlwch  aforesaid,  situate  upon  or  near  the 
said  stream  or  watercourse,  but  lower  down  the  stream  or  water- 
course than  the  pool  called  the  Lower  Pool ;  and  that  the  defendant 
Joseph  Jones  was,  and  for  several  years  past  had  been,  either  alone 
[  •612  ]  or  together  with  other  persons  unknown  to  *the  plaintiffs,  the 
occupiers  of  a  certain  pool  or  piece  of  land,  covered  with  water, 
called  Cerrig  y  Bleiddia  Pool,  situated  higher  up  the  said  stream 
or  watercourse  than  the  pool  called  Llaethdu  Pool,  and  upon  the 
lands  of  the  said  Marquis  of  Anglesey,  and  between  the  farm  and 
lands  of  Llaethdu  and  the  source  of  the  said  stream  or  watercourse ; 
and  that  the  said  stream  or  watercourse,  for  a  long  period  of  time, 
had  of  right  flowed,  and  still  of  right  ought  to  flow,  through  and 
from  the  said  pool  called  Cerrig  y  Bleiddia  Pool,  through  and  over 
certain  parts  of  the  farm  and  lands  of  Llaethdu  into  the  said  pool 
called  Llaethdu  Pool,  and  from  thence  into  the  pool  called  the 
Lower  Pool.  But  the  said  Joseph  Jones  had  lately,  from  and  out 
of  the  beds  and  bottom  of  ^ that  part  of  the  stream  or  watercourse 
which  was  situated  upon  and  formed  part  of  the  farm  and  land> 
called  Llaethdu,  and  from  and  out  of  the  bed  and  bottom  of  the 
pool  called  Llaethdu  Pool,  and  of  the  pool  called  the  Lower  Pool, 
taken  and  carried  away  large  quantities  of  soil,  and  of  the 
aforesaid  oxide  of  iron,  ochre,  shine,  and  deposit  belonging  to  the 
plaintiff,  Jane  Thomas,  and  which  had  been  previously  de[K>sited 
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by  the  stream  or  waterco'irse  in  and  upon  the  aforesaid  parts  of      Thomas 
the  said  beds  and  bottom,  and  had  in  fact  bacome  part  of  the  soil       Jones. 
of  the  said  beds  and  bottom,  and  were  of  great  value ;  and  that 
he  had  sold  the  same  for  large  sums  of  money,  and  for  his  own 
benefit  and  advantage,  or  he  had  in  some  other  way  converted  the 
same  to  his  own  use  and  profit. 

That  whenever  the  water  of  the  said  stream  or  watercourse  did 
not  flow  and  run  into  the  pool,  called  Llaethdu  Pool,  in  regular 
quantities,  but  in  larger  quantities,  and  more  forcibly  and  rapidly 
than  it  usually  did,  such  increased  quantity  of  water  had  always 
or  generally  and  frequently  the  eflfect  of  disturbing  and  agitating 
the  stream  and  the  pools  called  Llaethdu  Pool,  and  the  Lower 
Pool,  and  of  thereby  carrying  oflf  great  quantities  of  the  soil  of  the 
bed  and  bottom  of  the  said  stream  and  pools,  and  of  the  said  *oxide  L  *''^^  ] 
of  iron,  ochre,  shine,  or  deposit,  and  of  preventing  any  further 
deposit  of  the  said  mineral  substances,  and  particularly  of  carrying 
off  the  finest  and  most  valuable  part  of  such  substances,  and  of 
preventing  the  same  from  being  deposited  upon  the  beds  of  the  said 
stream  and  pools,  and  of  causing  the  whole  or  the  greater  part  of  the 
said  substances  which  would  otherwise  have  been  deposited  upon 
the  beds  of  the  said  pools,  and  part  of  the  said  substances  which 
had  already  been  deposited  there,  to  be  carried  out  of  the  said  pools 
into  a  lower  part  of  the  said  stream  or  watercourse. 

That  the  defendant  Joseph  Jones  had  lately  erected  and  continued, 
or  caused  to  be  erected  and  continued,  in  and  upon  the  said  pool 
called  Cerrig  y  Bleiddia  Pool,  certain  dams  and  other  erections  for 
the  sole  purpose  of  thereby  occasionally  damming  up  the  water  of  the 
stream  in  the  pool  called  Cerrig  y  Bleiddia  Pool,  and  preventing  the 
stream  from  running  and  flowing  in  its  usual  and  accustomed  way 
from  the  pool  called  Cerrig  y  Bleiddia,  to  and  into  the  pools  called 
Llaethdu  Pool  and  the  Lower  Pool,  and  that  the  dams  and  other 
erections  were  a  contrivance  of  the  defendant  Joseph  Jones,  whereby 
he  was  able  either  to  prevent  the  water  of  the  stream  from  running 
and  flowing  from  the  said  pool  called  Cerrig  y  Bleiddia  Pool,  into 
the  pools  called  Llaethdu  Pool  and  the  Lower  Pool,  or  to  cause  the 
water  to  flow  and  run  in  larger  quantities  and  with  greater  force 
than  it  usually  did  from  the  pool  called  Cerrig  y  Bleiddia  Pool  into 
the  pools  called  Llaethdu  Pool  and  the  Lower  Pool ;  and  the 
defendant  Joseph  Jones  had  also  cut,  dug,  and  made  and  continued 
in  and  out  of  the  sides  and  bed  or  bottom  of  the  pool  called 
Lli^ethdu  Pool^  and  of  the  stream  or  watercourse  between  the  pool 
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Thomas      called  Llaethdu  Pool  and  the  Lower  Pool,  and  of  the  Lower  Po  >1 

Jones.  ai^d  other  parts  of  the  stream  or  watercourse,  trenches,  channels, 
cuts,  and  reservoirs  of  considerable  depth  and  width,  and  by  means 

[  ♦514  ]  of  the  said  dams  and  other  erections,  and  of  the  *said  channels, 
cuts,  and  reservoirs  or  by  some  of  such  means,  the  defendant 
Joseph  Jones  had  frequently  and  for  long  periods  of  time  prevented 
the  water  of  the  said  stream  or  watercourse  from  flowing  and 
running  in  regular  quantities  from  the  pool  called  Cerrig  y  Bleiddia 
Pool  to  and  into  the  pool  called  Llaethdu  Pool,  and  from  depositing; 
upon  the  bed  of  the  said  last-mentioned  pool  the  aforesaid  mineral 
substances,  or  any  of  them ;  and  the  defendant  Joseph  Jones,  by 
means  of  the  said  dams  and  other  erections,  and  of  the  said 
trenches,  channels,  cuts,  and  reservoirs,  or  by  some  of  the  said 
means,  caused  the  water  of  the  said  stream  or  watercourse 
frequently  and  for  long  periods  of  time  to  run  and  flow  into  and 
through  the  pool  called  Llaethdu  Pool  and  the  Lower  Pool,  and 
that  part  of  the  stream  or  watercourse  which  was  between  the  said 
two  pools,  in  larger  quantities,  and  with  greater  force  and  rapidity 
than  it  otherwise  would  have  done;  the  effect  of  the  said  water 
so  running  and  flowing  into  the  said  pool  called  Llaethdu  Pool, 
and  the  Lower  Pool,  and  the  stream  or  watercourse,  in  increased 
quantities,  and  with  greater  force  and  rapidity,  being  to  prevent 
the  water  from  depositing  upon  the  bed  of  the  said  pools  and 
stream  any  part  of  the  said  mineral  substances  wherewith  it  was 
then  charged  or  impregnated ;  and  to  cause  all  such  mineral 
substances,  together  with  large  quantities  of  the  like  mineral  sub- 
stances which  had  been  previously  deposited  by  the  watercourse 
upon,  and  were  then  lying  upon,  the  bed  of  the  said  pools  and 
stream,  and  had  become  part  of  the  soil  thereof,  to  be  carried 
and  conveyed  by  the  water  so  running  and  flowing  in  increased 
quantities  and  with  greater  force  and  rapidity  out  of  the  said  pool 
and  into  the  said  channels,  cuts,  and  reservoirs,  and  to  be  depositeil 
by  the  said  water  upon  the  beds  and  at  the  bottom  of  the  said 
channels,  cuts,  and  reservoirs. 

That  by  the  means  aforesaid  large  quantities  of  soil,  oxide  of 
iron,  ochre,  shine,  and  other  mineral   substances,  and   deposits 

[  *5ir)  ]  *of  great  value,  had  been  deposited  in  and  upon  the  beds  of  the 
said  channels,  and  cuts,  and  reservoirs,  which  would  have  l>een 
deposited  or  remained  upon  the  bed  of  the  said  pools  and  stream, 
or  upon  some  other  parts  of  the  farm  and  lands  of-  the  plaintiff, 
if  the  said  dams  and  other  erections  had  not  been  wrongfully  made 
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and  continued,  and  the  said  channels,  cuts,  and  reservoirs  had  Thomas 
not  been  wrongfully  cut,  dug,  made,  and  continued  by  the  said  joNEg. 
defendant  Joseph  Jones:  and  the  defendant  Joseph  Jones  had 
taken,  and  carried  away,  and  sold,  for  large  sums  of  money,  or 
in  some  other  manner  converted  and  applied  to  his  own  use  and 
benefit,  the  whole  of  the  said  soil,  oxide  of  iron,  ochre,  and  shine, 
and  other  mineral  substances  and  deposits,  which  by  and  owing  to 
the  mean.s  aforesaid  had  been  deposited  in  and  upon  the  beds 

of  the  aforesaid  channels,  trenches,  cuts,  and  reservoirs. 

«  ♦  *  «  # 

The  bill  prayed  a  reference  to  the  Master  to  take  an  account  of       [  5i9  ] 
the  quantity,  quality,  and  value  of  all     *     *     mineral  substances 
and  deposits  which  had  been  carried  and  taken  away,  by  or  by  the 
order  of  the  said  defendant,  from  and  out  of  or  from  the  bed  and 
bottom  of  the  pool  called  Llaethdu,  [and  an  injunction]. 

The  defendant  by  his  answer  admitted  the  title  of  the  plaintiflfs,  [  520  ] 
as  stated  in  the  bill,  to  the  Llaethdu  farm,  and  that  he  was 
tenant  for  a  life  or  lives  under  them  of  the  farm,  and  in  possession 
accordingly.  He  further  stated  that  the  pool  called  Llaethdu 
Pool  was  latterly  of  much  gi*eater  extent  than  it  was  in  the  year 
1779  :  that  as  to  that  part  of  the  pool,  as  it  at  present  was,  which 
was  not  covered  with  water  in  1779,  it  formed  part  of  Llaethdu 
farm,  but  that  as  to  the  residue  thereof,  viz.  the  more  ancient  part 
of  the  pool,  it  formed  no  part  of  the  Llaethdu  farm,  and  that  the 
plain tififs  had  no  title  to  or  interest  in  it.  That  he,  the  defendant, 
or  the  Melin  Adda  Company,  of  which  he  was  a  member,  was  or 
were  in  fact  seised  in  fee  of  the  ancient  pool ;  or  that,  if  he  alone 
was  not,  or  he  and  the  Company  were  not,  seised  in  fee  of  the 
ancient  pool,  yet  that  the  Mill  Company,  of  which  he  was  a  member, 
having  mills  lower  down  the  stream,  had  at  all  hours  of  the  day 
and  night  been  accustomed  to  scour  and  cleanse  the  upper  part  of 
the  stream,  including  its  course  through  the  pool,  *for  the  purpose  [  •521  ] 
of  facilitating  the  use  and  working  of  the  mills.  The  defendant 
admitted  the  deposits  made  by  the  stream  in  its  course  through  the 
pool ;  and  he  admitted  that  in  and  before  the  year  1838,  he  had 
taken  part  of  the  soil  thus  deposited  and  converted  the  same  to  his 
own  use,  and  for  which,  under  an  arrangement,  he  paid  a  royalty 
to  the  plaintiff;  but  that  since  1833,  and  particularly  in  the  year 
1886,  he  had  raised  and  taken  the  soil  in  the  usual  and  ordinary 
course  of  scouring  and  cleansing  the  upper  part  of  the  stream  for 
the  purposes  of  the  mill,  and  that  in  so  doing  he  had  necessarily 
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Thomas      and  lawfully  removed  and  dislodged  parts  of  the  soil,  by  means  of 
Jones.        wliich  those  portions  of  the  soil  had  been  exposed  to  the  action  of 
the  water,  and  had  been  with  the  water  used  by  those  to  whom  the 
water  had  come,  in  that  mixed  state. ' 

Issue  was  joined  in  the  cause,  and  witnesses  were  examined  on 
both  sides.  After  issue  had  been  joined,  and  publication  had  passed 
in  the  cause,  an  action  of  trespass  on  the  case  for  the  damage  done 
to  the  reversionary  interest  of  the  plaintiffs  was  commenced  against 
the  defendant  and  his  partners  by  the  plaintiffs  against  the  defen- 
dant Jones  and  his  copartners,  the  Melin  Adda  Company,  in  respect 
to  the  matters  forming  the  subject  of  the  bill. 

The  equity  suit  came  on  to  be  heard  before  Lord  Cottenham  on 
the  17th  November,  1840. 

Mr.  James  Wigram  and  Mr.  Ellison,  for  the  plaintiffs. 

Mr.  Girdlestone  and  Mr.  Metcalfe,  for  the  defendants. 

By  the  decree  of  Lord  Cottenham,  dated  the  25th  January,  1841, 
the  plaintiffs'  bill  was  dismissed  with  costs,  so  far  as  related  to  the 
lower  pool,  and  as  to  the  whole  of  the  plaintiffs'  demand  prior  to 
[  •«22  ]  the  10th  October,  1833.  *The  bill  so  far  as  related  to  the  whole 
of  Llaethdu  Pool,  and  as  to  the  demands  of  the  plaintiff,  in  respect 
of  such  pool,  since  10th  October,  1833,  was  retained  for  a  twelve- 
month, and  in  the  meantime  the  plaintiff  was  to  be  at  liberty  to 
proceed  to  a  trial  of  the  action  brought  by  the  plaintiffs,  or  some 
of  them,  against  the  defendant,  in  relation  to  the  matters  in  respect 
of  which  the  bill  was  retained. 

The  action  at  law  was  tried,  and  a  verdict  was  found  for  the 
plaintiffs  (i). 

The  cause  now  came  on  for  hearing  on  the  equity  reserved. 

Mr.  Simpkinson  and  Mr.  Welsh/,  for  the  plaintiffs,  contended 
that  the  verdict  and  judgment  at  law  had  settled  the  question  of  title, 
and  that  the  account  and  perpetual  injunction  were  consequential. 

Mr.  Girdkstone,  Mr.  Metcalfe,  and  Mr.  G.  Price,  for  the 
defendants,  insisted  that  the  action  had  not  really  tried  the  question 
which  the  Lord  Chancellor  intended  to  be  tried,  viz.  what  particular 
part  of  the  surface  now  covered  with  water  consisted  of  the  old 
pool  within  its  ancient  limits,  and  what  particular  part  thereof 
consisted  merely  of  accretion. 

(] )  The  nature  of  the  pleadings  and      law  is  stated  at  length  in  the  judgment 
pf  the  isjjues  joined  in  the  action  at      of  tLe  Vice-Cua>^ckli^h» 
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The  Vice-Chancellor  (after  stating  the  proceedings    and    Lord      Thomas 
Cottbnham's  decree) :  Jokbs. 

Now  this  decree  has  never  been  sought  to  be  reheard  or  appealed  ^^^'  ^^' 
from,  as  I  understand  it.  The  action  proceeds,  is  tried,  there  is  a 
verdict  and  final  judgment.  We  will  now  see  what  that  action  is 
which  Lord  Cottenham  held,  and  must  have  held,  to  be  that  by 
which  his  conduct,  or  the  conduct  of  the  Judge  who  might  hear 
the  cause  at  a  subsequent  period,  should  *be  regulated.  Let  us  [  *523  ] 
see  what  that  action  was,  rejecting  the  matters  which  relate  to  the 
Lower  Pool  and  the  narrow  part  of  the  stream.  The  first  count 
stating  the  title,  and  the  acts  alleged  to  be  wrongful,  complains  of 
tliem  as  to  the  damage  and  injury  of  the  reversion,  and  concludes 
for  damages.  The  defendant  pleaded  several  pleas.  Now  it  must 
be  remembered  that  those  pleas  are  pleaded,  as  the  record  states, 
on  the  24th  February,  1841,  the  date  of  Lord  Cottbnham's  decree 
being  the  25th  of  January  preceding.  The  first  plea  is  the  general 
issue  as  to  the  ancient  part  of  Llaethdu  Pool ;  that  is,  merely 
denying  the  wrongful  acts  imputed.  Issue  is  joined  on  that,  and 
the  verdict  and  judgment  are  for  the  plaintiffs,  establishing  against 
the  defendant  that  he  had  done  those  acts.  The  second  plea,  as 
still  confined  to  the  ancient  part  of  Llaethdu  Pool,  is,  that  the  persons 
alleged  to  be  tenants  of  it.  and  under  whom  the  defendant  would 
claim  if  they  were  tenants,  were  not  so  tenants  ;  that  is,  that  Edward 
Hughes  and  Thomas  Williams  were  not,  nor  were  either  of  them, 
seised  in  their  or  either  of  their  demesne  as  of  freehold  of  the  pro- 
perty. Issue  is  joined  on  that  plea,  and  judgment  is  for  the  plaintiffs 
conclusively,  establishing  against  the  defendant  the  fact  that  they 
were  so  seised  of  the  ancient  part  of  the  pool.  The  third  plea  is  still 
more  important.  The  third  plea  is,  so  far  as  relates  to  the  ancient  part 
of  the  pool,  that  at  the  times,  when,  &c.  the  reversion  of  or  in  the  said 
part  of  the  said  closes,  pieces  or  parcels  of  land,  that  is,  the  ancient 
pool,  did  not,  nor  did  the  reversion  of  or  in  any  part  thereof  belong 
to  the  plaintiffs  in  manner  and  form  as  in  the  declaration  is  alleged. 
Issue  is  joined  on  that,  and  the  verdict  and  judgment  are  for  the 
plaintiffs,  conclusively  and  for  ever  establishing  against  the  defen- 
dant, and  all  claiming  under  him,  that  the  reversion  was  so  vested, 
being,  therefore,  a  fact  much  stronger  against  his  title  and  in  sup- 
port of  the  plaintiffs,  than  any  other  verdict  and  judgment  could 
possibly  *be,  because  any  other  verdict  and  judgment  could  not  be  [  •624  ] 
matter  of  estoppel,  which  I  apprehend  this  to  be.  The  fourth  plea 
is,  that  the  reversionary'  estate  and  ii^terest  of  the  plaintiffs  of  c^n4 
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Thomas  in  the  ancient  part  of  the  pool  has  not  been,  nor  is  injured,  reducel, 
Jones.  or  lessened  in  value  in  manner  and  form  as  alleged.  Issue  is 
joined  on  that  plea,  and  verdict  and  judgment  are  for  the  plaintiffs, 
conclusively  establishing  against  the  defendant  that  the  reversionary 
interest  was  nbt  only  damaged  but  injured  in  manner  and  form  a? 
alleged.  That  relates  only  to  one  portion  of  the  pool,  namely,  the 
ancient  part,  the  entire  residue  of  the  subject  matter  in  dispute  is 
the  new  part  of  the  pool,  and  as  to  that,  the  action  is  in  e£fect  con- 
fessed in  a  subsequent  part  of  the  pleadings  by  paying  a  sum  of 
261,  into  Court  as  the  total  alleged  amount  of  the  injurious  damage 
of  which  the  plaintiffs  complained.  The  verdict  and  judgment  are, 
that  no  damage  beyond  the  25{.  was  done.  That  fact,  therefore,  is 
legally  established.  I  shall  presently  consider,  in  a  few  words,  its 
effect  in  this  Court,  but  in  establishing  the  fact  that  no  more 
damage  was  done  than  to  amount  to  the  25{.,  the  whole  record 
establishes  with  it,  that,  by  the  means  and  on  the  acts  alleged  in 
this  record,  injurious  damage  to  the  amount  of  25/.  was  done;  the 
entire  case,  therefore,  is  clearly,  so  far  as  it  is  not  confessed,  con- 
clusively established  against  the  defendant.  In  this  case,  there- 
fore, the  right  of  the  plaintiffs  to  an  account  and  an  in  junction, 
whether  in  the  exact  words  of  the  bill  may  be  another  question,  is 
clear  ;  it  is  a  matter  on  which  it  is  impossible,  as  it  seems  to  me, 
to  entertain  any  reasonable  doubt.  With  regard  to  the  amount  of 
the  damage,  it  has  been  stated,  that  this  record,  viewing  it  as  a 
formal  matter  of  legal  adjudication  on  the  subject,  finds  the 
damage  only  to  amount  to  25/.  Is,  It  would,  therefore,  ex  facie  of 
the  record,  exclude  a  matter  of  account.  It  has,  however,  been 
stated  here  to  me  by  counsel  who  were  present  at  the  trial,  and 
[  •525  ]  independently  of  *the  faith  due  to  such  a  statement,  the  statement 
is  in  itself  highly  probable  according  to  the  ordinary  course,  that 
evidence  was  not  gone  into  with  a  view  to  damage ;  that  the  case 
was  so  opened  to  the  Judge,  and  so  opened  on  the  ground  that  the 
action  had  been  taken  up  by  this  Court  as  the  means  of  investigating 
the  disputed  matter  of  fact,  and  the  plaintiffs,  as  has  been  truly 
said,  could  not  help  in  the  case  of  an  action,  it  not  being  an  issue 
directed  by  this  Court,  the  defendant  paying  the  sum  of  25/.  If. 
into  Court  if  he  chose.  Considering,  therefore,  the  action  in  that 
light  as  an  action  adopted  by  this  Court  for  that  particular  pur- 
pose, I  am  of  opinion  that  this  Court  is  not  concluded  with  regard 
to  the  amount  of  damage ;  I  think,  however,  that  it  was  an  error 
}p  the  plaintiffs  to  receive  the  25/.,  as  they  intended  to  come  back 
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to  this  Court,  from  the  defendant,  and  it  therefore  will  certainly  Thomas 
be  part  of  my  decree,  that,  without  prejudice  to  any  question  of  Jones. 
amount,  the  sum  of  25/.  be  immediately  repaid,  that  is,  be  repaid 
within  ten  days  after  notice,  and  with  liberty  to  repay  it  sooner. 
I  shall  then  direct  an  account  and  an  injunction  in  terms  which 
must  not  be  too  large,  and  which  must  now  be  considered  ;  and  as 
no  substantial  observation  has  been  made  on  the  subject  of  costs,  the 
costs  must  follow  the  result,  and  be  paid  up  to  the  present  time  by 
the  defendant  to  the  plaintiffs,  reserving  subsequent  costs. 

I  have  omitted  to  observe  what  I  had  intended  to  state,  that  if 
the  defendant  had  meant  to  rely  on  that  part  of  his  case  stated  in 
the  answer,  which  alleged,  that  whatever  was  the  title  to  the  soil  of 
the  pool,  those  removals  of  the  soil  were  justifiable  in  consequence 
of  the  necessity  arising  from  the  lower  position  of  the  mills,  and  the 
exigencies  of  that  establishment ;  that  was  matter  pleadable,  that 
was  matter  which  ought  to  have  been  pleaded,  but  no  such  matter 
is  suggested  on  the  record  which  establishes  "^ that  whatever  damage  [  *^26  ] 
was  done  was  damage  done  unjustifiably  and  injuriously. 

The  account  must  not  go  beyond  that  day  in  October,  1888,  which 
is  mentioned  in  Lord  Cottenham's  decree. 

[The  decree  accordingly  directed  an  account  and  an  injunction  to 
restrain  the  defendant,  his  agents,  and  servants]  from  taking  and 
carrying  away  from  and  out  of  the  bed  and  bottom  of  the  said  pool 
or  any  part  thereof,  any  soil,  oxide  of  iron,  ochre,  shine,  deposit  or 
other  mineral  substance,  and  from  puddling,  loosening,  disturbing, 
and  floating  off,  and  from  causing  to  be  puddled,  loosened,  disturbed 
and  floated  off,  any  soil,  oxide  of  iron,  ochre,  shine,  deposits  or  mineral 
substances  which  have  already  been  deposited,  or  which  may  hereafter 
be  deposited,  upon  the  beds  of  the  said  pool  called  Llaethdu  Pool. 

[And  his  Honour  directed  that  the  decree  was  to  be  without 
prejudice  to  any  application  which  the  defendant  might  make  in 
connection  with  the  use  or  working  of  the  Melin  Adda  Mills.] 


THOKNBUBY  v.   BEVILL.  is^^. 

April  30. 

(1  Y.  &  C.  C.  C.  554— 565  ;  S.  C.  6  Jur.  407.)  A£ay  2. 

Specific  performaDce  of  an  agreement  refusoJ,  the  same  not  having  been  Knight 

accepted  by  the  plaintiff  in  due  time,  nor  any  acceptance  by  him  ever  uruce,  V.-C. 

notified  to  the  defendant,  and  the  plaintiff  having,  after  the  defendant  had  r  554  -1 
signed  the  agreement,   attempted  to  vary  the  terms  of  it,  though  he 
ultimately  acquiesced  in  the  defendant's  terms. 

Quceref  whether  a  court  of  equity  will  enforce  the  specific  performance  of 
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iMOKNBUKY  au  agr(3ement,  that,  upon  the  retirement  of  a  solicitor  from  a  oopartnerahip, 

V.  the  remaining  partner  shall  carry  on  the  business  in  the  name  of  th#' 

Bevill.  retiring  partner. 

Qmvre^  whether  the  signature  of  an  attorney  to  a  statement  at  the  foot  of 
a  draft  agreement,  signifying  his  approval  of  the  draft  on  behalf  of  his 
client,  is  a  signature  within  the  Statute  of  Frauds  (1). 

The  plaintiff,  who  was  an  attorney,  had  carried  on  his  basiness 
in  Chancery  Lane  for  some  time  previous  to  the  7th  of  July,  1838. 
at  which  time,  he  being  in  ill  health,  an  arrangement  was  entered 
into  on  his  behalf  with  the  defendant  Charles  Bevill,  under  which 
the  latter  was  to  assist  him  in  managing  the  business.  An  agree- 
ment in  writing,  dated  the  7th  of  July,  1888,  was  accordingly  drawn 
up  and  signed  by  the  parties,  or  on  their  behalf,  whereby  it  was 
agreed  that  the  business  should  in  future  be  carried  on  solely  by 
the  defendant,  in  the  name  and  under  the  firm  of  Thombury  and 
Bevill ;  and  that  the  clear  profits  thereof  should,  at  the  expiration 
of  each  year,  be  divided  equally  between  the  parties.  In  pursuance 
of  this  agreement,  the  defendant  entered  upon  the  sole  conduct  and 
management  of  the  business,  and  continued  to  carry  on  the  same 
under  the  firm  of  Thombury  and  Bevill. 
[  Sao  ]  Disputes  having  afterwards  arisen  between  the  parties,  which  led  to 

an  action,  and  Mrs.  Thornbury,  who  was  the  sister  of  the  defendant, 
having  instituted  proceedings  in  the  Ecclesiastical  Court  against  the 
plaintiff,  these  matters  were  proposed  to  be  made  the  subject  of  an 
agreement,  of  which  the  draft  was  to  the  following  effect,  viz. : 

That  all  further  proceedings  in  the  action  should  be  stayed; 
that  the  suit  commenced  in  the  Prerogative  Court  be  discontinued ; 
that  the  agreement,  dated  the  7th  of  July,  1888,  be  delivered  op 
to  be  cancelled  on  the  following  terms,  viz.  that  the  partnership 
thereby  created  should  be  put  an  end  to  and  determined,  and  that 
the  business  at  16,  Chancery  Lane,  should  belong  exclusively  to 
Mr.  Bevill,  who,  in  consideration  thereof,  agreed  as  follows;  to 
allow  yearly  during  the  life  of  Thornbury,  determinable  on  the 
death  of  Bevill,  the  clear  sum  of  60/.,  to  be  paid  to  him  by  equal 
half-yearly  payments,  for  securing  which  Bevill  was  to  execute 
such  deed  as  should  be  agreed  upon ;  that  Bevill  should  also  pay 
to  Mrs.  Thornbury  ^'  the  yearly  sum  of  401.  during  the  life  of  the 
said  George  Thornbury,  determinable  on  the  death  of  the  said 
Charles  Bevill,  or  as  long  as  she  shall  conduct  herself  to  the  joint 

(1)  The  effect  of  such  a  signature  in     the    particular    case:    Smith    r. 

depends     upon     the    extent    of    the  WthBier  (1876)  3  Ch.  D.  49,  45  L.  J. 

solicitor's    authority,   i.e.,    upon    the  Ch,  628,  3d  L.  T.  44.— O.  A,  S, 
scope  and  purpose  of  his  employment 
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satisfaction  of    the   said   Charles   Bevill  and   Thomas  Kirk    (the   Thobnbucy 
plaintiff's  solicitor),  in  full  discharge  of  any  claim  to  marital  rights      bbvill. 
which  she  may  have  upon  the  said  George  Thombury."     Then 
followed  provisions  for  the  apportionment  between  the  parties  of 
the  partnership  profits  to  the  7th  of  July,  1838,  and  that  Thorn- 
bury  should  permit  and  suffer  Bevill  to  use  his  name  and  carry  on 
the  business  under  the  firm  of  Thombory  and  Bevill  for  such  time 
as  Bevill  should  think  fit,  Bevill  giving  to  Thornbury  such  indemni- 
fication as  should  be  settled  upon  between  the  solicitors  of  the 
parties ;  and  that  Thornbury  should  enter  into  the  same  covenants 
and  penalties  as  were  contained  *in  the  agreement  of  July,  and       [  *»^6  J 
were  entered  into  on  his  behalf. 

This  draft  agreement  having  been  drawn  up  by  the  plaintiff's 
solicitor,  Mr.  Kirk,  was  sent  to  the  defendant's  solicitor,  Mr. 
Thorndike,  who,  having  introduced  certain  alterations,  returned 
it  to  Kirk  with  the  following  memorandum,  signed  by  him  at  its 
foot :  ''  I  approve  this  draft,  as  altered  on  the  part  of  Mr.  Bevill ;  but, 
if  objected  to,  the  part  relative  to  the  annuities  and  business  must 
stand  over. — A.  S.  Thorndike,  30th  November,  1839."  The  draft  so 
altered  was  subsequently  signed,  as  approved  by  Mr.  Kirk,  on  behalf 
of  the  plaintiff,  but,  when  it  was  so  signed,  did  not  appear  in  evidence, 
except  that  it  was  some  time  before  the  institution  of  the  suit. 

On  the  2nd  of  December,  the  plaintiff's  solicitor  sent  to  the 
defendant's  solicitor  two  drafts,  purporting  to  be  fair  copies  of  the 
draft  which  had  been  returned  by  the  latter,  but  with  the  omission 
of  a  penalty  clause,  and,  as  alleged  by  the  defendant,  with  some 
other  variations.  On  the  following  day,  the  defendant  himself 
having  re-altered  the  copies  so  as  to  make  them  correspond  with 
the  original  draft  agreement,  as  previously  approved  by  his  solicitor, 
retained  one,  and  returned  the  other  to  the  plaintiff's  solicitor, 
accompanied  with  the  following  letter,  written  by  the  defendant : 
"  Dear  Sir, — Myself  and  Thornbury.  The  duplicate  of  the 
inclosed  has  been  signed  by  Mr.  Thorndike,  and  is  in  my 
possession.    Yours  truly,  Charles  Bevill."  , 

On  the  30th  of  December,  the  plaintiff's  solicitor  delivered  to 
the  defendant  another  fair  copy  of  the  draft  agreement  in  the  form 
in  which  it  had  been  signed  by  Thorndike,  for  the  purpose  of  having 
such  fair  copy  signed  by  Thorndike,  and  retained  for  the  plaintiff's 
ufie  as  an  original  copy.  The  plaintiff's  solicitor  also,  on  the  2nd 
of  *January,  1840,  delivered  to  the  defendant's  solicitor  a  draft  [  ♦557  ] 
deed  of  dissolution  of  the  partnership  for  his  approval. 
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Thornbuby  On  the  11th  of  January,  the  defendant's  solicitor  wrote  to  the 
Bevill.  plaintiff's  solicitor  as  follows  :  "  Dear  Sir, — Bevill  and  Thomburr. 
I  have  perused  the  draft  deed  of  dissolution  of  partnership,  which, 
I  conceive,  is  not  conformable  to  the  arrangement  jou  suggested 
for  the  settling  the  differences  between  these  parties.  Circumstances 
have  also  transpired  which  militate  against  the  probability  of  the 
business  producing  a  sufficient  profit  to  enable  the  resident  partner 
to  pay  an  annuity  of  lOOZ.,  so  that  he  has  come  to  the  determination 
of  quitting  the  business  at  the  expiration  of  six  months,  pursuant 
to  a  notice  to  be  hereafter  given.     I  am,  &c.,  A.  S.  Thobndikb/* 

On  the  2l8t  of  January,  the  plaintiff's  solicitor  having  in  the 
interim  written  to  the  defendant's  solicitor,  requesting  to  know 
whether  it  was  intended  to  return  the  draft,  and  proceed  to  com- 
plete the  arrangement,  the  defendant's  solicitor  returned  the  draft 
deed  and  the  copy  of  the  draft  agreement,  accompanied  by  the 
following  letter :  **  January  21st,  1840.  Dear  Sir, — I  cannot 
alter  that  part  of  my  letter  relative  to  the  draft ;  and  am  still  of 
opinion,  that  its  contents  are  not  consistent  with  the  arrangement 
we  suggested  for  the  settling  the  differences  between  these  parties. 
I  now  return  you  the  draft  deed  with  the  agreement  sent  for  my 
signature,  referring  you  to  my  first  letter  on  the  subject.  I  beg  to 
inform  you  that  Mrs.  Thornbury  complains  of  that  part  of  the 
arrangement  which  reduces  her  income.  As  my  client  considered 
that  he  was  acting  in  every  way  for  her  benefit,  he  now  feels  much 
annoyed  at  the  part  she  has  taken,  and  finds  that  he  ha.s  no  authority 
to  execute  any  document  relating  to  her." 

The  plaintiff  now  brought  his  bill  for  the  specific  performance 
of  the  agreement,  either  according  to  the  terms  of  it,  or  with  such 
variations  as  the  Court  should  think  fit. 
[  558  ]  The  defendant,  by  his  answer,  insisted  that   the  plaintiff,  by 

altering  the  copy  of  the  agreement  as  signed  by  Thomdike,  bad 
waived  the  benefit  of  it,  if  it  ever  had  subsisted  as  a  legal  agree- 
ment ;  and  that  even  if  the  plaintiff  had  at  any  time  subsequently 
acquiesced  in  the  alterations  made  by  Thomdike,  he  had  never 
expressed  his  willingness  to  execute  the  agreement  within  a  reason- 
able  time ;  and,  further,  that  Mrs.  Thornbury's  objections  rendered 
it  impossible  for  him  to  perform  the  agreement. 

In  support  of  the  plaintiff's  case,  James  Fluker,  clerk  to  the 
plaintiff's  solicitor,  stated  generally,  that  the  assent  of  the  plaintiff 
to  the  agreement,  as  altered  by  the  solicitor  of  the  defendant,  was 
fully  notified  to  the  defendant. 
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The  Law  List  of  1840  was  also  produced   on  behalf  of   the    Thobnbuby 
plaintiff,  with  the  view  of   showing  that  the  name  of  Thornbury       bkvill. 
was,  in  pursuance  of  the  agreement,  omitted  from  it,  and  that  of 
Bevill  only  inserted  in  that  year's  List. 

On  the  part  of  the  defendant  his  solicitor  stated,  that  no  person 
on  behalf  of  the  plaintiff  had  ever  informed  him  that  the  plaintiff 
agreed  to  the  alterations  made  by  the  deponent  in  the  draft  agree- 
ment ;  and  that  no  offer  was  at  any  time  made  by  the  plaintiff 
to  sign  the  agreement  as  altered  by  the  deponent.  And  Thomas 
Morris,  a  clerk  to  the  defendant's  solicitor,  after  stating  that  he  had 
attested  the  signature  of  Thorndike  to  a  copy  agreement  between 
the  plaintiff  and  the  defendant,  which  copy  had  been  altered  by 
the  deponent  by  the  orders  of  the  defendant  himself,  stated  as 
follows:  "After  the  said  copy  agreement  had  been  so  signed  by 
Mr.  Thorndike,  I  went  by  the  direction  of  the  defendant,  Mr.  Kirk, 
to  know  if  he  were  prepared  to  exchange  the  agreements  executed. 
The  said  Mr.  Kirk  said,  that  he  had  sent  the  said  agreement  to  Mr. 
Thornbury  for  his  approval ;  and  that  when  he  received  it  back, 
the  defendant  should  hear  from  him.  I  afterwards  went  several 
times  to  the  said  Mr.  Kirk,  but  I  could  not  obtain  the  said  duplicate 
agreement  from  him." 

The  defendant's  xjounsel  likewise  produced  in  evidence  a  copy  of  [  559  ] 
the  draft  deed  of  dissolution  of  partnership  (having  previously  given 
notice  to  the  plaintiff  to  produce  the  original),  in  which  several 
variations  from  the  draft  agreement  appeared ;  as,  that  notice  of 
the  dissolution  should  be  given  in  the  Gazette ;  that  the  defendant 
should  indemnify  the  plaintiff  against  future  rent,  &c. 

Evidence  was  also  given  for  the  defendant  of  Mrs.  Thornbury's 
objections  to  the  terms  of  the  agreement. 

Mr.  Simpkinsony  and  Mr.  iJixoUy  for  the  plaintiff: 

It  is  clear,  so  far  as  the  defendant  is  concerned,  that  he  signed 
the  agi'eement.  The  draft  was  signed  by  his  solicitor,  Thorndike. 
The  fair  copy  must  at  all  events  be  taken  to  have  been  signed  by 
himself;  the  signature  being  recognised  by  his  letter  of  the  8rd 
December.  The  cases  go  much  further  than  the  present :  Coleman  v. 
Upcot  (1),  Palmer  v.  Scott  (2). 

(The  Vice-Chancellor  :  It  has  been  settled  by  several  cases,  that 
if  the  agreement  be  in  the  form  of  a  proposal,  in  order  to  bind  the 

0)  o  Vin.  Abr.  527,  pi.  17.  (2)  32  R.  R.  229  (1  Russ.  &  My.  391). 
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Thorkbuby   party  who  made  it,  it  must  be  accepted  in  the  very  terms  of  it ;  and 
Bkvill.      be  accepted  in  good  time  :  Kennedy  v.  Lee  (i).) 

That  the  plaintifif  accepted  it  in  good  time,  is  shown  by  Kirk's 
approbation  at  the  foot  of  the  draft  which  was  returned  approved 
by  Thorndike,  and  by  what  took  place  between  the  parties  as  to  the 
fair  copies.  The  exclusion  of  the  penalty  clause  from  these  copies, 
by  Kirk,  is  immaterial ;  as  it  was  afterwards  inserted  in  both  the 
fair  copies  of  the  defendant  himself,  and  also  inserted  in  the  draft 
deed.  Then  it  is  clear,  from  Fluker's  evidence,  that  the  assent  of 
the  plaintiff  was  communicated  to  the  defendant.  The  facts  which 
he  states  lead  inevitably  to  that  conclusion.  Under  these  circum- 
stances, the  plaintiff  could  not  afterwards  have  turned  round  and 
[  *560  ]  said,  that  he  had  *not  assented  to  the  agreement,  even  though 
it  contained  the  penalty  clauses.  How,  then,  is  the  defendant 
excused  ?  Acting  upon  the  agreement,  the  plaintiff  takes  his  name 
out  of  the  Law  List,  and  the  certificate  is  taken  out  in  the  name  of 
the  defendant  alone. 

[  561  ]  jn  f}^Q  course  of  the  argument  the  Vxcb-Chancbllor  inquired 

whether  there  was  any  case  in  which  specific  performance  had  been 
decreed  on  signature  of  approval  of  the  draft  only. 

Mr.  Swanston  and  Mr.  Whatley,  for  the  defendant : 

There  is  no  evidence  of  the  contract  of  which  the  plaintiff  seeks 
a  specific  performance.  The  bill  alleges  that  the  draft  was  settled 
and  approved,  and  that  the  alterations  were  made  by  Mr.  Thorn- 
dike.     The  bill,  however,  does  not  point  out  the  alteration. 

Supposing  the  memorandum  to  be  the  contract,  when  was  it 
binding  on  the  parties?  They  say  Mr.  Thorndike  assented  to  it, 
but  by  what  document?  There  is  no  evidence  of  any  binding 
agreement  before  the  11th  January.  The  document  purports  to  be 
a  proceeding  in  another  Court,  and  Mr.  Bevill  could  not  by  any 
means  make  it  a  rule  of  Court.  The  cases  cited  do  not  apply  where 
the  piarty  who  has  signed  the  contract  repudiates  it  before  any 
proceedings  are  taken  upon  it. 

Supposing  the  defendant  to  have  been  bound  by  the  contract,  he 
was  at  liberty,  at  any  time  before  it  had  been  acceded  to  by  tlie 
plaintiff,  to  withdraw  from  it :  Martin  v.  Mitrhell  (2) ;  RtmtUdge  v. 
Grant  {?). 

(1)  17  R.  R.  110  (3  Mer.  441).  (3)  29  K.  R.  672  (4  Bing.  65.3). 

(2)  22  R.  R.  184  (2  Jac.  &  W.  413). 
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In  the  course  of  the  argument  the  Vice- Chancellor  referred  to    Thobnbury 
Doe  V.  Pedgriph  (l),  and  Stokes  v.  Moore  (2).  Bkvill. 

[  562] 

Mr.  Sinipkinson,'  in  reply.     *     *     * 

The  Vicb-Chancbllor  : 

Having  in  vain  recommended  an  amicable  settlement  of  this  case, 
and  having  had  an  opportunity  of  considering  the  pleadings  and 
evidence  out  of  Court,  I  do  not  think  it  necessary  to  put  the  parties 
to  the  inconvenience  of  delaying  my  judgment. 

A  draft  containing  the  terms  of  the  alleged  agreement  was 
undoubtedly  signed  by  the  defendant's  solicitor.  It  was  sent,  so 
signed,  to  the  pUintiflf's  solicitor.  While  in  his  possession,  the 
plaintiff's  solicitor  also  signed  his  approval  of  it :  but  when  he 
signed  it,  although  examined  as  a  witness  in  the  cause,  he  does  not 
state ;  except  that  it  was  signed  before  the  institution  of  the  suit, 
the  bill  being  filed  in  1840;  a  circumstance  which  cannot  but 
attract  attention.  Nor  is  it  suggested  in  the  evidence,  that  the  fact 
of  the  plaintiff's  solicitor  haviqg  so  signed  his  approval  of  the  draft, 
was  ever  communicated  to  the  defendant  or  his  solicitor. 

This  draft,  thus  sent  by  the  defendant's  solicitor  to  the  plaintiff's  [  563  J 
solicitor,  is,  so  far  as  that  term  can  be  properly  applied,  copied  by 
the  plaintiff's  solicitor  or  his  clerk;  but  it  was  not  strictly  copied, 
for  variations,  by  no  means  immaterial,  were  introduced.  This 
copy,  if  it  can  be  so  called,  for  it  is  admitted  to  vary  from  the 
original,  is  sent  on  the  part  of  the  plaintiff's  solicitor  to  the 
defendant's  solicitor.  The  defendant  rejects  the  alterations,  and 
restores  the  paper  to  a  state  corresponding  with  the  original  draft ; 
and,  in  that  altered  state,  sends  it  back  to  the  plaintiff's  solicitor  on 
the  3rd  of  December,  with  the  following  letter.  (His  Honour  read 
the  letter  as  before  stated.)  Now,  upon  the  facts  which  I  have 
stated,  and  the  whole  aspect  of  the  case,  it  must  be  taken,  that  up 
to  this  time  there  was  no  agreement  between  the  parties ;  because 
both  parties  had  not  agreed  to  any  set  of  terms.  Up  to  the  3rd  of 
December,  when  the  letter  which  I  have  just  read  was  sent,  the 
whole  rested  in  proposal.  Now  it  may  be,  that  if  there  had  been 
an  acceptance  of  the  agreement  by  the  plaintiff  in  the  state  in 
which  it  was  placed  or  replaced  by  Bevill,  or  on  his  behalf — an 
acceptance  communicated  to  the  defendant  clearly,  unequivocally, 
and  without  unreasonable  delay — it  may  be,  that  the  result  would 

(1)  4  Car.  &  p.  312.  (2)  1  R.  R.  24  (1  Cox,  219). 
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TuoRKBURY  have  been  an  agreement  binding  on  the  parties.  I  do  not,  however, 
Bevill.  find  any  evidence  that  it  was  so.  This  was  on  the  3rd  of  December : 
no  step  is  taken  by  the  plaintiff  till  the  30th  of  December ;  on 
which  day,  the  draft  of  a  deed  for  carrying  the  agreement  into  effect, 
was  sent  by  the  plaintiff's  solicitor  to  the  defendant's  solicitor  ;  a 
draft  varying,  as  it  seems  to  me,  in  more  than  one  respect  from  the 
last  state  of  the  paper  previously  existing,  to  which  I  have  already 
alluded.  (His  Honour  then  read  the  evidence  of  Morris,  and  pro- 
ceeded as  follows.)  From  the  evidence,  therefore,  it  appears,  that 
up  to  the  30th  of  December,  when  this  draft  was  sent,  nothing  had 
passed  which  could  bind  the  plaintiff  to  the  terms  of  the  paper  that 
564  ]  Thorndike  had  last  signed ;  and  if  there  were  ^nothing  more  in  the 
case,  it  might  possibly  be  considered,  that  to  enforce  an  agreement 
under  those  circumstances,  against  the  defendant,  would  be  dealing 
hardly  with  him.  It  appears,  however,  that  a  short  time  after- 
wards, namely,  on  the  11th  of  January,  the  following  letter,  which 
I  must  consider  as  repudiating  the  agreement,  and  putting  an  end 
to  the  treaty,  was  written  by  the  defendant's  solicitor  to  the 
plaintiff's  solicitor.  (His  Honour  read  the  letter  as  before  stated.) 
The  first  question  therefore  is,  whether,  on  the  11th  of  January,  the 
conduct  of  the  parties  was  such  as  to  preclude  the  defendant  Bevill 
from  saying,  **  I  will  have  nothing  more  to  do  with  this  arrange- 
ment ;  I  consider  it  at  an  end."  I  am  of  opinion,  upon  the 
evidence,  that  if  any  thing  had  been  signed  on  the  part  of  Bevill 
which  would  have  bound  him,  had  it  been  acceded  to,  he  was 
entitled,  by  the  letter  of  the  11th  of  January,  to  withdraw,  and  that 
he  did  withdraw,  from  the  arrangement.  I  think,  therefore,  that 
on  that  ground  I  could  not  enforce  specific  performance  against 
him.  If,  however,  this  difficulty,  which  seems  to  me  insurmount- 
able, had  not  existed,  I  might  still  have  felt  considerable 
embarrassment  in  decreeing  specific  performance  of  this  paper, 
if  it  were  an  agreement,  or  an  agreement  continuing  in  force ;  for 
the  first  provision  of  it  is,  that  the  suit  commenced  in  the  Preroga- 
tive Court  shall  be  discontinued.  Now  in  that  suit,  Mrs. 
Thornbury  was  the  plaintiff ;  and  this  is  a  contract  sought  to  be 
enforced  against  the  defendant,  the  object  of  which  is,  to  compel 
her  to  do  an  act  which  she  refuses  to  do.  But  that  is  not  all. 
There  is  so  much  obscurity  in  the  agreement,  with  regard  to  the 
time  during  which  the  401.  per  annum  was  to  be  paid  to  Mr& 
Thornbury,  as  to  create  a  further  difficulty  in  the  way  of  a  decree 
for   the  plaintiff.     Nor   am  I  sure,  that  a  still  further  difficult? 
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might  not  arise  in  enforcing  the  transfer  of  the  business  which  this   Thornbury 
agreement  provides  for.     This  is  not  quite  a  case  of  dissolution  of       bbvill. 
partnership,  but  something  between  *a  dissolution  of  the  partner-       [  •565  ] 
ship  and  a  purchase  of  the  business ;  and  notwithstanding  the  case 
of  Bunn  v.  Ouy,  from  which  I  do  not  mean  to  express  dissent, 
decided  as  it  was  by  Judges  of  high  authority,  I  am  not  prepared  to 
say,  that  it  is  fit  that  a  court  of  equity  should  enforce  an  agreement 
between  two  solicitors,  that  one  on  retiring  from  the  business  shall 
permit  the  other  to  carry  on  the  business  in  his  name.     Whether 
such  an  agreement  be  or  be  not  within  the  strict  policy  of  the  law, 
it  may  be  doubtful  whether  this  Court  ought  to  assist  it.     I  do  not, 
however,  rest  my  decision  on  that  ground  ;  I  mention  it  that  it  may 
not  be  thought  that  I  see  no  difficulty  in  that  part  of  the  case. 
The  bill  must  be  dismissed,  but  it  is  not  a  case  for  costs. 


CONSETT  V.  BELL  (1).  i842. 

(I  Y.  &  C.  C.  C.  569—580 ;  S.  C.  11  L.  J.  Ch.  401  ;  6  Jur.  869.)  itf«y28,  30. 

The  voluntary  assignment    by   deed    to  a  confidential  agent  of   the       Knioht 
grantor  of  chattels  which  remain  in  the  custody  of  the  grantor  is  not  a  ^'^^^^'  '^•"^• 
valid  gift.  [  S^^  1 

A  person  having  a  claim  against  a  testator's  estate  prevailed  upon  the 
executors  to  hand  over  to  him  part  of  the  testator^s  assets  under  circum- 
stances from  which  he  must  have  known  that  in  so  doing  the  executors 
were  acting  hastily,  improvidently,  and  against  their  duty  as  executors : 
Held,  that  such  person  was  a  proper  party  to  a  suit  instituted  by  a  legatee 
against  the  executors  for  the  administration  of  the  estate,  although  the  bill 
contained  no  charge  of  collusion  or  insolvency. 

A  person  appointed  by  will  receiver  of  the  testator's  real  estates  with  a 
salary,  is  a  proper  party  to  a  suit  for  the  administration  of  those  estates. 

Peter  Consett,  by  his  will,  dated  the  27th  July,  1837,  gave, 
devised,  and  bequeathed  all  his  freehold,  copyhold,  and  leasehold 
estates,  in  the  county  of  York  and  elsewhere,  unto  and  to  the  use  of 
John  Bell,  Thomas  Stubbs  Walker,  and  Thomas  Meynell,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust  during  the 
term  of  twenty-one  years,  to  be  computed  from  the  testator's  death, 
to  receive  the  rents  and  profits  of  the  premises,  and  from  time  to 
time  to  lay  out  and  invest  the  same  in  their  names  in  the  public 
funds,  or  upon  real  securities,  and  to  receive  and  re-Invest  the 
dividends  and  interest  thereof,  so  as  to  form  an  accumulating  fund 

(1)  A  verbal  gift  of  chattels  in  the      Kilpin  v.  liatley  [1892]  I  Q.  B.  582, 
possession  of  a  third  person  may  be      66  L.  T.  797. — O.  A.  S. 
complete     without   actual    delivery: 

29—2 
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CoNSKTT      in    the    nature    of   compound    interest;  and   as   to  the   freehold 

Bell.  premises,  subject  to  the  said  term,  in  trust  for  the  plaintiff  for  life, 
without  impeachment  of  waste  (except  as  to  timber,  which  shoold 
only  be  cut  down  for  necessary  repairs,  and  in  nowise  to  the  injury 
of  any  plantation  or  ornamental  timber),  with  remainder  in  tnist 
for  his  first  and  other  sons  severally  and  successively  in  tail  male, 

[  ♦570  ]  with  divers  remainders  over  in  favour  of  the  *younger  brothers  of 
the  plaintiff  as  tenants  for  life,  and  their  issue.  And  the  testator 
directed  that  his  copyhold  and  leasehold  estates  should  be  held 
upon  trusts  similar  to  those  declared  of  the  freehold  estates,  or  as 
near  thereto  as  the  different  tenures  of  the  estates  and  other 
circumstances  would  permit.  And  notwithstanding  the  trusts  for 
accumulation,  the  testator  empowered  the  trustees,  out  of  the 
rents  and  profits  of  the  freehold  premises,  to  expend  such  sums 
as  they  should  think  necessary  in  the  repairs  of  his  mansion-house 
at  Brawith,  and  the  gardens  and  buildings  belonging  thereto,  and 
also  in  the  payment  of  fines  for  the  renewal  of  leases.  And  he 
gave  and  bequeathed  all  his  ready  money  and  money  in  the  funds 
(subject  to  the  payment  of  his  debts)  to  his  trustees,  their  executors, 
&c.,  upon  trust  to  invest  the  same  in  the  purchase  of  freeholds,  to 
be  settled  upon  the  same  trusts  as  the  freeholds  therein  before 
devised.  And  he  bequeathed  his  plate  and  jewels,  and  all  the 
household  furniture  and  utensils  which  should  \ye  in  and  about  his 
mansion-house  at  the  time  of  his  decease  to  the  same  trustees,  their 
executors,  &c.,  upon  trust  to  permit  the  same  to  be  had  and  enjoyed 
by  the  person  for  the  time  being  entitled  to  the  real  estates,  to  the 
intent  that  as  far  as  the  rules  of  law  would  permit  the  same  might 
be  as  heir-looms.  The  testator  then,  after  directing  that  the 
trustees  of  his  will  should  have  1001,  a  year  each  during  the  said 
term  of  twenty-one  years,  directed  that  Benjamin  Wilson  should  be 
receiver  of  all  his  real  estates  during  that  term,  at  a  salary  of  100/. 
a  year,  with  power  to  the  trustees  to  audit  his  accounts,  and  to 
appoint  a  new  receiver  in  case  of  his  dying,  or  declining  or 
becoming  incapable  to  act.  And  the  testator  appointed  the 
trustees  above  named  to  be  executors  of  his  will. 

The  testator  died  on  the  7th  December,  1839,  and  a  few  months 
afterwards  his  will  was  proved  by  the  executors. 

[  *57i  ]  The  testator  was  a  man  of  retired  habits,  and  had  for  ^some 

time  previously  to  his  death  confined  himself  almost  exclusively  to 
the  occupation  of  two  rooms ;  namely,  his  bedroom,  and  what  be 
called  his  workshop.     He  managed  his  affairs  principally  with  the 
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assistance  of  Benjamin  Wilson,  the  person  named  in  bis  will,  who      CoNSfiTT 
received  his  rents,  and  was  otherwise  much  in  his  confidence.  bkll. 

On  the  day  of  the  testator's  death  Wilson  informed  the  executors 
of  their  appointment,  and  they  accordingly,  on  the  same  day,  went 
to  the  testator's  bedroom  and  took  possession  of  his  will.     They 
then  proceeded  to  the  workshop  and  secured  a  gold  watch  and  some 
money  of    the  testator.     Wilson   then   produced   a  deed,  under 
which  he  laid  claim  to  certain  articles  of  furniture,  and  to  the  sum 
of  8462.  18«.  10^.     The  deed  bore  date  the  26th  September,  1835, 
and  was  made  between  Peter  Consett  of  the  one  part,  and  Benjamin 
Wilson  of  the  other  part,  and  witnessed  that,  in  consideration  of 
the  services   performed   by  Wilson   for   Consett,  and  in  further 
consideration  of  10s.,  the  said  Consett  bargained,  sold,  assigned, 
transferred,   and   set  over  unto   the   said  Wilson,  his  executors, 
administrators,    and    assigns,    all    and    singular    the   household 
furniture,  silver  plate,  watches,  clocks,  time-pieces,  china,  glass, 
printed  books,  monies  and  securities  for  money,  and  other  effects 
of  what  nature  or  kind  soever  of  him  the  said  Peter  Consett,  which 
at  the  time  of  his  decease  should  be  situate  and  lying  in  and  upon 
the  rooms  of  his  dwelling-house  then  occupied  by  him  at  Bra  with 
aforesaid,  commonly  called  or  known  by  the  names,  or  occupied  by 
him  as  his  bed-room  and  workshop,  save  and  except  a  certain  iron 
chest  then  standing  and  being  in  the  bed-room  aforesaid,  and  its 
contents,  and  also  saving  and  excepting  the  contents  of  a  certain 
closet  situate  in  the  workshop  aforesaid,  commonly  called  or  known 
by  the  name  of  the  plate  closet,  and  all  the  right,  title,  interest, 
property,  benefit,  claim,  and  demand  whatsoever  of  him  the  said 
Peter  Consett  in  and  upon  the  said  effects  and  premises,  to  have, 
receive,  and  *take  all  the  said  household   furniture   and  other       [  *o72  ] 
effects  and  premises  thereinbefore  mentioned  and  intended  to  be 
thereby  assigned  unto  him  the  said  Benjamin  Wilson,  his  executors, 
administrators,  and  assigns,  for  his  and  their  own  absolute  use 
and  benefit,  without  any  lawful  let,  suit,  denial,  claim,  demand, 
interruption,  and  eviction  whatsoever,  from  or  by  any  person  or 
persons  whomsoever  claiming  or  to  claim  by,  from,  through,  under, 
or  in  trust  for  him  the  said  Peter  Consett,  his  heirs,  executors,  or 
adminstrators,  or  by,  with,  or  through  his  or  their,  or  any  of  their 
act  or  acts,  means,  consent,  privity,  or  procurement. 

The  executors  not  considering  that  the  deed  was  fraudulent,  or 
obtained  by  undue  influence,  and  therefore  supposing  that  Wilson 
was  entitled  to  the  property  comprised  in  it,  paid  over  to  him,  on 
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CoNSETT      the  10th  December,  the  before-mentioned  sum  of  846/.  18«.  lOt/., 

Mm 

Bell.  P&^^  of  which,  namely,  the  sum  of  811Z.  18«.  10^.,  was  in  a  boreaa 
in  the  workshop,  and  the  remaining  sum  of  35/.  consisted  of  monies 
found  loose  in  the  bedroom  and  workshop.  Wilson  also,  with  their 
consent,  took  possession  of  various  articles  of  furniture,  and 
removed  them  from  the  bedroom  and  workshop. 

The  executors,  after  conceiving  themselves  in  error  as  to  what 
had  passed  between  them  and  Wilson,  requested  him  to  refond  the 
money,  and  to  deliver  up  to  them  the  articles.     This  he  refused  to  do. 

The  bill  was  filed  by  W^illiam  Warcop  Peter  Consett,  an  infant, 
who  was  the  first  tenant  for  life  of  the  estates  devised  by  the  will, 
but  for  whose  maintenance  no  provision  had  been  made  by  the 
will,  against  the  trustees,  the  co-heirs-at-law  of  the  testator,  and 
Benjamin  Wilson.  The  bill,  after  stating  the  foregoing  facts  and 
suggesting  that  various  repairs  should  be  done  to  the  devised 
premises,  and  also  that  it  would  be  for  the  benefit  of  the  estates 
that  some  part  of  the  timber  should  be  felled,  and  charging  that 
the  proceeds  thereof  should  be  applied  for  the  benefit  of  the 
[  *673  ]  parties  interested  under  the  will,  prayed  that  the  will  might  *lje 
established,  and  the  trusts  thereof  carried  into  execution,  and  that 
proper  directions  might  be  given  as  to  felling  the  timber,  and  as 
to  the  repairs,  and  also  as  to  the  renewal  of  leases,  and  that  a 
proper  sum  might  be  allowed  for  the  plaintiff  *&  maintenance  out 
of  the  rent  and  income  of  the  testator's  estate,  or  otherwise  out  of 
the  dividends  to  be  produced  by  investment  of  the  proceeds  of  the 
timber  which  might  be  cut  down,  and  that  the  deed  of  the  26th 
September,  1885,  might  be  declared  to  be  void,  or  else  testamentary 
and  revoked  by  the  will,  and  that  Wilson  might  be  decreed  to  repay 
to  the  trustees  the  sum  of  846/.  ISs.  10c/.,  and  to  re-deliver  to 
them  the  furniture  which  had  been  removed  by  him,  and  for  an 
account  of  the  personal  estate  received  by  the  trustees. 

The  bill  contained  various  general  charges  of  fraud  and  undue 
influence  against  the  defendant  Wilson,  which  were  struck  out  by 
amendment. 

The  defendant  Wilson,  by  his  answer,  insisted  that  the  bill  was 
multifarious,  and  that  he  was  improperly  made  a  party  thereto, 
and  claimed  the  same  benefit  of  objection  as  if  he  had  demurred. 

Upon  the  cause  coming  on  for  hearing, — 

The  Vice-Chancellor,  after  declaring  the  will  to  be  established, 
and  directing  various  inquiries  which  were  not  opposed,  observed 
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that  the  inquiry  as  to  timber  should  be  taken  in  the  language      Coksbtt 
adopted  in  Tooker  v.  Ajinesley  (i).  Bell. 

The  cause  was  then  heard  as  to  that  part  of  it  only  which 
concerned  the  defendant  Wilson. 

In  support  of  his  case,  the  defendant  Wilson  proved  the  deed  of 
September,  1835,  by  the  subscribing  witnesses,  both  of  whom  were 
persons  in  an  humble  station  of  life.  He  also  proved  by  the 
evidence  of  the  housekeeper,  that  the  deed  was  delivered  by  the 
testator  to  Wilson  some  time  in  1835,  together  with  the  keys  of  the 
two  rooms,  the  keys  *of  every  chest  and  box  therein  except  the  [  *674  ] 
iron  chest  and  plate  closet,  and  a  pencil-case ;  the  testator  at  the 
same  time  declaring  that  he  thereby  gave  possession  at  his  decease 
of  every  thing  in  the  rooms,  except  the  contents  of  the  iron  chest 
and  plate-closet  (2).  It  was  also  stated  by  this  witness  and  by 
another  female  servant,  that  the  testator  usually  kept  his  bank- 
notes in  the  iron  chest,  and  such  part  of  his  money  as  consisted  of 
gold  and  silver  in  the  bureau.  The  latter  witness  also  stated,  that 
two  days  previous  to  the  testator's  death  W^ilson  entered  the  bed- 
room in  the  presence  of  the  witness,  with  two  keys  in  his  hand, 
and  said  that  he  had  brought  up  the  rents ;  upon  which  the 
testator  directed  him  to  take  the  key  of  the  bureau  out  of  his 
waistcoat  pocket,  and  to  place  the  money  in  the  bureau,  which 
W^ilson  accordingly  did. 

It  was  not  shown  by  whom  the  deed  was  prepared,  or  for  what 
services  or  under  what  particular  circumstances  it  was  given. 

Mr.  Wigram  and  Mr,  IVilcock,  for  the  plaintiflf :     ♦     ♦     * 

As  at  common  law  chattels  pass  by  delivery  only,  the  only  mode  in 
which  the  deed  could  operate  in  futuro  would  be  as  a  testamentary 
instrument ;  but  in  that  case  it  ought  to  have  been  proved.    *    *    ♦ 

Mr.  Russell  and  Mr.  Stevens,  for  the  defendant  Wilson  :  [  575  ] 

*  *  Interests  in  personal  existing  chattels  (not  choses  in 
action)  may  pass  by  deed:  Irons  v.  SniMpiece  (3),  What  the 
testator  meant  to  pass  was,  all  that  was  then  in  the  bureau,  and 
all  that  should  be  there  at  the  time  of  his  death.     If  there  should 

(1)  oa  R.  R.  64  (5  Sim.  2:io).  (3)  21  R.  R.  395,  397  (2  B.  &  Aid. 

\2)  See  JoufH  V.   Stibt/,    Prec.   Cha.  551,  554);    see  Lumjton  y.  I/ortun^  58 

300,  in  which  the  same  kind  of  delivery  R.  R.  185  (1  Hare,  549). 
of  chattels  occun-cd. 
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CoKSETT      *be  any  difficulty  in  holding  that  the  deed  operated  upon  what  was 
Bm.L.        subsequently  there,  there  is  equal  difficulty  in  holding  that  the 
[  ♦576  ]       testator  was  not  bound  by  estoppel.     The  form  of  the  gift  shows 
that  it  was  the  testator's  intention  to  avoid  the  legacy-duty. 

Lastly,  the  bill  is  multifarious.  It  has  two  distinct  objects  :  to 
carry  the  will  into  execution,  and  to  compel  Wilson  to  pay  this 
money.  Wilson,  however,  is  not  concerned  in  the  former  object, 
having  no  interest  in  the  testator's  estate,  either  legal  or  equitable. 

(The  Vicb-Chancbllor  :  He  is  appointed  by  the  will  receiver  of 
the  real  estate :  Shaw  v.  Lawless  (i).) 

Mr.  Swanston  and  Mr,  W.  Milne,  for  the  trustees. 

Mr.  Heberden,  Mr.  Sandys,  Mr.  Harrison ,  and  Mr.  Cator^  for 
other  parties. 

Mr»  IVigram,  in  reply. 

The  Vice-chancellor  : 

In  this  case  the  only  points  in  dispute  are  those  which  concern 
the  defendant  Wilson,  who  is  a  party  to  the  bill  as  interested  in  the 
real  estate  of  the  testator  in  the  cause,  under  the  trusts  of  the  will, 
which  it  is  an  object  of  the  suit  to  administer,  and  as  interested 
also  under  a  deed  or  instrument  of  September,  1835,  imj>eached  by 
the  bill,  purporting  to  be  an  assignment  from  the  testator  to  him, 
either  immediately  or  so  as  to  take  effect  from  the  testator^s  death, 
of  some  personal  property  of  which  this  defendant  has,  since  the 
testator's  decease,  had  possession  delivered  to  him  by  the  executors, 
under  that  alleged  title. 

Mr.  Wilson's  counsel  have  contended  that  the  bill  is,  as  to  him, 
multifarious.  If  it  is  so,  I  am  not  bound  at  this  stage  of  the  cause, 
and  do  not  think  that,  under  the  circumstances  of  the  case,  it 
would  be  convenient  or  useful  to  accede  to  the  objection.  I  need 
not,  therefore,  decide  the  point. 
[  577  J  It  is  then  said,  that  he  has  not  such  an  interest  under  the  will 

as  renders  him  a  necessary  or  proper  party  to  the  suit,  as  a  suit 
for  administering  the  trusts  of  it. 

This  point  also  it  is  not  necessary  now  to  decide,  seeing  that,  in 
my  opinion,  he  is  properly  a  party  on  the  other  ground  mentioned. 
As  to  the  instrument  of  1835,  it  has  been  suggested  that  it  may  l)e 

(1)  47  R.  R.  41  (5  CI.  &  Fin.  129). 
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of  a  testamentary  character.     If  it  is  testamentary,  I  cannot  act      consett 

upon  it,  or  treat  it  as  affecting  personal  property,  for  it  has  not        hziu 

been  proved  in  any  Ecclesiastical  Court.     If  it  ever  could  have  been, 

it  may  now,  I  apprehend,  be   tendered  for  proof  and  proved  in 

that  jurisdiction.     When,  if  ever,  that  shall  be  done,  it  will  be 

competent  to  this  Court  to  deal  with  it  in  that  ch^acter.     If  it  is 

not  testamentary,  has  it  any  legal  or  equitable  validity,  especially 

as  to  the  sum  of  846Z.  18«.  lOrf.,  or  8111.  IBs.  lOrf.,  to  which  the 

plaintiff's  counsel  has  confined  his  claim  against  Mr.  Wilson? 

There  is  no  reason  to  suppose  that,  independently  of  this  deed  or 

instrument,  his  antecedent  services  to  the  testator  were  gratuitous 

or  not  remunerated,  or  that  the  testator  was  under  any  obligation 

to  do  what  it  purports  to  make  him  do,  or  that  the  instrument  was 

in  satisfaction  of  any  debt  from  the  testator ;   I  must  therefore 

consider  it  as  voluntary  merely,  and  therefore  not  to  be  aided  in  a 

court  of  equity,  even  if  there  were  no  positive  equitable  objection 

to  it.    This  is  not  immaterial,  although  I  agree  that  Mr.  Wilson 

does  not  require  the  aid  of  a  court  of  equity,  but  is  a  defendant  and 

not  a  plaintiff,  and,  in  fact,  is  in  possession  of  all  that  he  claims, 

or  has  ever  claimed,  under  the  document. 

On  the  question  of  its  legal  validity,  I  am  not  satisfied  that,  as 
an  assignment,  as  a  covenant,  or  otherwise,  it  passed  any  legal 
interest,  or  conferred  any  legal  title.  If,  however,  it  were  material 
in  my  view  to  pass  any  judgment  upon  the  instrument,  considered 
as  an  instrument  inter  vivos,  it  might  possibly  be  right  to  afford 
the  means  of  taking  the  opinion  of  a  court  of  law  upon  it ;  but  it 
appears  *to  me,  that  in  whatever  light  that  jurisdiction  might  view  [  •678  ] 
the  document,  the  judgment  to  be  pronounced  by  me  must  be 
substantially  the  same.  Merely,  therefore,  intimating  an  opinion, 
that  probably  as  to  the  sum  in  question,  the  instrument  of 
September,  1885,  is  not,'  and  never  was,  of  any  value  for  any 
legal  purpose,  I  proceed  to  state,  that  in  this  Court  Mr.  Wilson 
cannot,  as  I  conceive,  be  allowed  to  set  it  up  for  any  purpose  what- 
ever. That  it  was  voluntary  is  not  all :  exhibiting  no  trace  of  good 
advice,  marked  with  a  strong  character  of  improvidence,  it  was 
obtained  by  a  confidential  agent  from  his  principal,  for  the  benefit 
of  the  agent  himself,  who  is  now  asking  a  court  of  equity  to 
support  it,  or  to  stand  neutral  concerning  it,  in  the  total  absence 
of  any  evidence  to  show  under  what  or  whose  instructions,  or 
under  what  circumstances,  or  with  what  degree  of  explanation, 
information,  or  knowledge,  it  was  prepared  and  executed.     I  say 
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coNssTT  with  Lord  Eldon  and  Lord  Cottenhah,  that  a  man,  who  engages 
Bell.  in  a  transaction  such  as  this,  takes  upon  himself  the  bnrthen  and 
obligation  of  clearly  proving  that  it  is  fair  and  righteous.  This 
defendant  has  not  discharged  himself  of  that  burthen  or  obligation. 
It  is  impossible  for  me  to  suppose  that  a  person  of  ordinary 
prudence  or  discretion,  properly  advised,  would  have  knowingly 
executed  this  instrument  as  an  act  inter  vivosy  containing  as  it  does 
the  words  **  monies  and  securities  for  money,"  without  any  power 
of  revocation.  It  is  equally  impossible  for  me,  in  the  state  of  the 
evidence  before  me,  to  allow  it  to  stand,  with  regard,  at  least,  to 
the  sum  in  question.  Nor  do  I  think  that,  either  on  general 
principles  or  with  reference  to  the  particular  case,  I  ought  to  direct 
any  further  investigation  into  the  circumstances.  It  has  not, 
indeed,  been  suggested,  nor  do  I  think  it  probable,  that  an  inquiry 
would  produce  any  further  information  at  all  material. 

It  may  be  true  that  the  bill  does  not  quite  accurately  represent. 

[  *&79  ]  so  far  as  it  does  represent,  the  circumstances  ^connected  with  the 
transaction.  I  am,  however,  of  opinion,  that  the  defendant  was 
not  and  could  not  have  been  misled  by  the  mode  in  which  the  case 
is  stated  on  the  record,  which  is,  in  my  judgment,  substantially 
sufficient  in  point  of  pleading,  both  in  matter  of  fact  and  law.  Mr. 
Wilson,  however,  contends,  having  received  the  property  from  the 
executors,  that  the  plaintiff  is  bound  by  their  acts,  so  far  at  least, 
that  if  he  can  complain,  it  is  only  against  them ;  and  that  the 
plaintiff  is  within  the  operation  of  the  general  rule  preventing  a 
mere  legatee  from  suing  a  stranger  indebted  to  the  estate,  or 
holding  part  of  the  assets.  To  this  objection,  however,  I  cannot 
accede.  Mr.  Wilson  obtained  possession  of  the  fund  in  question 
within  less  than  a  week  after  the  testator's  death ;  with  the 
executors'  assent,  it  is  true,  but  with  a  full  knowledge  of  the  nature 
and  circumstances  of  his  own  title,  with  notice,  I  must  take  it,  of 
the  will,  and  that  the  executors,  in  consenting  to  the  demand,  were 
acting  hastily,  improvidently,  and  not  in  conformity  with  their 
duty  to  the  infant  cestui  que  trust.  If  these  things  are  so,  can 
I  permit  him,  because  the  executors  are  solvent,  to  say  that 
possession  thus  acquired  was  well  acquired  in  equity,  and  is  not 
affected  by  a  trust  or  title  in  favour  of  those  for  whom  they  were 
trustees?  If  the  term  delictum  is  applicable,  can  I  treat  th^ 
executors  and  Mr.  W^ilson  as  in  pari  delicto  !  Supposing  them  not 
entitled  to  recover,  can  I  doubt  who  ought  to  be  made  first  liable 
to  the  party  wronged — he  who,  with  no  rightful  claim,  has  actually 
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possessed  the  property,  through  mistake  induced  by  his  own  Consett 
erroneous  allegation  of  right,  or  those  who  have  honestly,  though  bbll. 
hastily,  improvidently,  and  in  error,  parted  with  it  to  him  ?  With- 
out disputing  the  doctrine  laid  down  by  Lord  H4RDWICKE  in  the 
case  of  Alsager  v.  Rowley  (i),  that  doctrine,  and  every  case  of 
authority  decided  with  reference  to  it,  are,  in  my  opinion,  clearly 
consistent  with  giving  the  plaintiff  in  this  case  the  relief  which  is 
asked  by  the  bill. 


DEANT   V.  VAUSE  (2).  1^ 

(1  Y.  &  C.  C.  C.  580—582 ;  S.  C.  11  L.  J.  Ch.  170;  6  Jur.  313.)  Knight 

Bbuce,  V.-C. 
Under  a  lease  for  years,  the  lessees  had  an  option  to  purchase  the  fee         ^  ^^  , 

simple  of  the  demised  lands.     After  the  date  of  the  lease,  the  owner  made  "* 

his  will,  whereby  he  devised  the  lands,  specifically  describing  them,  to  G. 

for  life,  with  remainders  over.    After  the  testator's  death,   the  lessees 

elected  to  purchase  the  fee  simple  of  the  lands :  Held,  upon  the  special 

terms  of  the  will,  that  the  purchase-money  did  not  fall  into  the  residue  of 

the  personal  estate,  but  was  suhject  to  the  same  limitations  as  had  been 

declared  concerning  the  purchased  lands,  and  therefore  that  G.  took  a  life 

interest  in  the  purchase -money. 

George  Drant,  the  testator  in  this  case,  by  a  lease,  dated  20th 
September,  1827,  demised  certain  freehold  property  at  Sculcoates, 
in  the  county  of  York,  to  T.  and  B.  I.  Sisson  for  a  term  of  fourteen 
years,  with  a  covenant  therein  that  they  should  have  the  option, 
at  any  time  during  the  term,  of  purchasing  the  fee-simple  of  the 
premises  at  the  price  of  2,000/.  By  his  will,  dated  the  17th  March, 
1831,  without  noticing  the  lease,  he  gave,  devised,  and  appointed 
onto  his  friends  Bichard  Vause  and  Thomas  Kennington,  their 
heirs,  executors,  administrators,  and  assigns,  all  his  messuages  or 
dwelling-houses,  cottages,  warehouses,  lands,  tenements,  heredita- 
ments, and  real  estates  whatsoever  in  the  parish  of  Sculcoates  and 
other  specified  places,  and  all  other  his  freehold  and  copyhold 
hereditaments  of  which  he  or  any  person  or  persons  in  trust  for 
him  was  or  were  seised  or  entitled,  or  should  be  seised  or  entitled, 
at  the  time  of  his  decease,  to  hold  the  same  unto  the  said  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
respective  nature  of  such  estates,  but,  nevertheless,  upon  the  trusts 

(1)  6  Ves.    748.      A  doctrine  pre-  pix)per  plaintiff  in  proceedings  taken 

viuusly  well  established,  viz.  that  excei)t  to  compel  payment  of  a  debt  duo  to  the 

in  cases  of  coUusion  or  insolvency  of  estate  of  the  deceased. — O.  A.  S. 

an  executor  or  other  sjiecial  circum-  (2)  In  re  Pyle  [1895]  1  C'h.  724,  726, 

stances,  the  legal  personal  representa-  64  L.  J.  Ch.  477,  72  L.  T.  327. 
live  of  a  deceased  person  is  the  only 
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Drant       thereinafter  expressed  and  declared  ;  that  is  to  say,  apon  trast  out 

Vau'sb.  o^  ^^6  rents  and  profits  of  the  real  estates  and  the  interest  and 
income  of  the  personal  estate,  or  out  of  the  personal  estate  itself,  if 

[  *^^^  ]  his  trustees  should  think  proper,  to  pay  such  sum  or  sums  *o{ 
money  as,  at  the  testator's  decease,  should  be  due  on  mortgage  of 
his  real  estates,  and  all  other  his  debts,  funeral  and  testamentarj 
expenses,  and,  after  payment  thereof,  should  stand  seised  of  certain 
specified  parts  of  the  estates  in  trust  for  his,  the  testator's, 
daughters,  Mary,  Susanna,  Sarah,  and  Margaret,  and  his  sou 
William,  who  was  his  heir-at-law ;  and,  as  to  another  specified 
part  thereof,  in  trust  to  receive  and  take  the  rents  and  profits 
thereof,  so  long  as  his  son  George  Drant  should  live  and  be  under 
the  age  of  twenty-one  years,  and,  when  he  should  attain  that  age, 
upon  trust  to  permit  him  to  receive  the  rents  and  profits  thence- 
forth to  arise  from  the  said  last-mentioned  premiEes  for  and  daring 
his  natural  life ;  and  from  and  after  his  decease,  the  testator  gave 
and  devised  the  said  last-mentioned  premises  unto  all  and  every 
the  children  or  child  of  the  said  George  to  be  equally  divided 
between  or  amongst  them,  if  more  than  one,  as  tenants  in  common 
in  tail,  and  in  default  of  such  issue  he  gave  and  devised  the  same 
unto  and  equally  amongst  all  his,  the  testator's  children,  who 
should  be  then  living,  their  respective  heirs  and  assigns  for  ever. 
And  as  to,  for,  and  concerning  his  residuary  personal  estate,  be 
gave  and  bequeathed  the  same  equally  between  his  children  upon 
their  attaining  twenty-one. 

The  premises  comprised  in  the  indenture  of  demise  of  the  20th 
September,  1827,  formed  a  portion  of  the  property  devised  by  the 
testator  to  his  son  George. 

No  option  to  purchase  was  declared  by  the  lessees  until  after  the 
death  of  the  testator,  when,  upon  being  advised  that  no  valid 
conveyance  could  be  made  to  them  of  the  premises,  except  under 
the  decree  of  the  Court,  they  filed  their  bill  against  the  executorb 
and  the  children  for  the  specific  performance  of  the  covenant  for 
sale  contained  in  the  lease.  This  was  decreed  accordingly,  and  the 
money  was  paid  into  Court  in  that  suit. 

[  •682  ]  The  present  bill  was  filed  by  George  Drant  against  the  *execators 

and  the  other  children  of  the  testator,  for  the  purpose  of  deter* 
mining  the  question,  whether  the  money  in  Court  in  the  other  suit 
was  subject  to  the  same  limitations  as  had  been  declared  in  the 
will  concerning  the  land  sold,  or  whether  it  formed  part  of  the 
testator's  general  residuary  estate. 
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Mr.   ThomuH   Turnery   for   the   plaintiff,   submitted   that   the       Dkant 
purchase-money  was  subject  to  the  same  limitations  as  had  been       vausk. 
declared  of  the  estate  by  the  will,  and  that  therefore  the  plaintiff 
was  entitled  to  the  interest  of  it  for  his  life. 

Mr.  Ainphlett,  for  the  other  children  of  the  testator,  contended 
that  the  money  must  be  considered  as  forming  part  of  the  residue. 
He  cited  Imicch  v.  Bennett  (i),  Townley  v.  B€dwell{2),  Knollys  v. 
Shephei'd  (3),  Forrester  v.  Lord  Leigh  (4),  Mirehonse  v.  Scaife  (6), 

The  Yice-Ghancellob  said,  that  in  Lmces  v.  Bennett  the  will  was 
expressed  in  very  general  terms,  and  Lord  Eenyon,  at  the  com- 
mencement of  his  judgment,  adverted  to  that  circumstance.  Here 
the  will  was  in  very  special  terms.  Without  therefore  meaning  to 
suggest  the  slightest  doubt  as  to  the  soundness  of  the  decision  in 
Lawes  v.  Bennett^  his  Honour  was  of  opinion  that  the  testator 
having,  in  the  present  case,  made  specific  mention  in  his  will  of 
the  estate  which  had  been  previously  the  subject  of  the  lease,  the 
general  rule  established  by  the  authorities  did  not  apply ;  but  that 
the  purchase-monies  were  subject  to  the  same  limitations  as  had 
been  declared  concerning  the  estate  itself. 


BURRIDGE  V.  ROW.  18^2. 

i/flvSl. 

(1  Y.  &  C.  C.  C.  583—585.)  _ 

[See  ante,  p.  800.]  [  ^«3  ] 

BARRS  V.  JACKSON.  i842. 

(1  Y.  k  C.  C.  C.  585—602  ;  revd.  1  Ph.  582  ;  14  L.  J.  Ch.  433;  9  Jur.  609.)  'jSfy^2.' 

Observations  upon  the  effect  of  the  defence  of  res  judicata  as  excluding 
evidence  already  admitted  in  previous  judicial  proceedings  between  the   p^u^i  y  -C 
same  parties  upon  a  collateral  issue.  r  rft*  1 

[Reversed  on  appeal  by  Lord  Lyndhurst,  Ij.  C,  as  reported  in 
1  Ph.  582,  bat  there  are  some  passages  in  the  Yice-Chancellor*s 
judgment  in  this  report  containing  general  observations  by  him 
upon  the  efifect  of  the  defence  of  "  res  judicata,'*  which  may  be 
conveniently  retained  here ;  and,  in  order  to  explain  these  observa- 
tions it  is  necessary  to  insert  here  a  short  statement  of  the  question 
raised  for  decision  from  the  Vice-chancellor's  judgment.] 

(1)  1  R.  R.  10. 14,  (1  Cox,  167,  171).      499). 

(2)  9  R.  R.  352  (14  Yes.  690).  (4)  Ambl.  1 71. 

(3)  Cited  21  R.  R.  222  (1  Jac.  &  W.  (5)  45  R.  R.  164  (2  My.  &  Or.  695). 
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Babks        The  Vice-Chancellor  : 
f. 

Jackson.  This  is  a  suit  for  an  account  and  payment  to  the  plaintiffs  of  the 

jiOyj,  residue  of  the  personal  estate  of  Harriet  Martindale  Smith,  who 
[  687  ]  died  unmarried  and  intestate.  The  defendant  is  her  administrator, 
and  says  he  was  her  cousin  and  sole  next  of  kin  at  her  death.  The 
plaintiffs,  contending  that  the  female  plaintiff  was  the  intestate's 
niece  and  sole  next  of  kin  at  her  death,  sue  in  right  of  the  female 
plaintiff  in  that  alleged  character.  And,  substantially,  the  only 
question  of  fact  in  the  cause  is,  whether  Robert  James  Smith,  the 
father  of  the  female  plaintiff,  was  legitimate.  He  appears  to  have 
been,  both  by  the  intestate  and  her  father,  recognised  and  con- 
sidered as  the  son,  whether  legitimate  or  illegitimate,  of  the 
intestate's  father,  and  there  seems  little  or  no  ground  for  doubt, 
that,  if  Bobert  James  Smith  was  legitimate,  Mrs.  Barrs,  who  is 
admitted  by  the  defendant  to  be  the  lawful  child  of  Robert  James 
Smith,  was  the  sole  next  of  kin  of  the  intestate  at  her  death. 

I  have  already  stated  my  opinion,  that,  subject  to  the  question 
of  the  conclusiveness  against  the  plaintiffs'  alleged  title  of  certain 
proceedings  in  the  Ecclesiastical  Court,  to  which  I  am  about  to 
advert,  (and  upon  which  question  alone  my  judgment  was  reserved), 
[  *588  ]  the  evidence  in  the  *present  suit  is  such  as  to  render  an  inquiry 
proper  as  to  the  disputed  fact  of  the  relationship  of  Mrs.  Barrs ; 
and  that,  supposing  the  Court  not  at  once  to  dismiss  the  bill,  an 
issue  ought,  according  to  the  desire,  in  that  event,  of  the  defendant, 
to  be  directed  for  the  purpose  of  trying  it ;  the  preseut  state  of  the 
evidence  leaving  the  matter  in  a  condition  of  considerable  obscurity 
and  doubt,  as  it  appears  to  me. 

The  proceedings  in  the  Ecclesiastical  Court,  to  which  I  have 
referred,  took  place  upon  the  occasion  of  a  contest  for  the  grant 
of  administration,  which  was  claimed  cm  one  hand  by  the  defendant 
as  sole  next  of  kin,  on  the  other  hand  by  the  plaintiff,  Mrs.  Barrs, 
as  sole  next  of  kin,  the  alleged  title  of  each  being  inconsistent  with 
the  alleged  title  of  the  other.  Upon  these  conflicting  claims,  the 
parties  respectively  entered  into  evidence  in  the  Ecclesiastical 
Court,  and  upon  that  evidence  the  Ecclesiastical  Court  decided  the 
contest  by  granting  the  administration  to  the  present  defendant,  on 
the  ground  that  the  plaintiffs  had  failed  in  proving  Robert  James 
Smith  to  have  been  the  lawful  brother  of  the  intestate.  It  has 
now  been  contended  before  me,  that  such  the  adjudication  of  the 
Ecclesiastical  Court  in  the  regular,  exercise  of  its  proper  functions, 
founded,  as  the  adjudication  was,  upon  the  question  of  pedigree. 
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i^hich  is  the  question  of  fact  raised  in  this  Court,  is  conclusive  Barrs 
upon  that  question  of  fact,  so  as  to  render  any  investigation  of  its  jackson. 
truth  here  superfluous  and  improper,  and  being  so,  makes  it  the 
duty  of  this  Court  at  once  to  dismiss  the  bill,  whatever  may  be  its 
own  view  of  the  truth,  and  that  without  any  regard  to  new  or 
additional  evidence;  it  being  admitted  that  the  plaintiffs  have 
more  evidence  here,  in  support  of  the  alleged  legitimacy  of  Bobert 
James  Smith,  than  was  before  the  Spiritual  Court.  This  is  the 
point  that  I  have  had  to  consider,  and  am  now  to  decide. 

[His  Honour  then  referred  to  various  passages  in  the  Digest 
and  to  some  English  authorities  which  had  been  cited,  and 
continued  as  follows:] 

In  Outram  v.  Morewood  (i),  we  find  Lord  Ellenborough  laying  it  [  ^^^  1 
down,  that  a  judgment  is  final  only  for  its  own  proper  purpose  and 
object,  and  no  further.  In  Blackliam's  case  (2),  Lord  Holt  long 
before  had  said,  speaking  of  the  Ecclesiastical  Courts — *'  A  matter 
which  has  been  directly  determined  by  their  sentence  cannot  be 
gainsaid;  their  sentence  is  conclusive  in  such  cases,  and  no 
evidence  shall  be  admitted  to  prove  the  contrary.  But  that  is  to 
be  intended  only  in  the  point  directly  tried ;  otherwise  it  is,  if  a 
collateral  matter  be  collected  or  inferred  from  their  sentence,  as  in 
this  c;\se :  because  the  administration  is  granted  to  the  defendant, 
therefore  they  infer  that  the  plaintiff  was  not  the  intestate's  husband, 
as  he  could  not  have  been  taken  to  be,  if  the  point  there  tried  had  been 
married  or  unmarried,  and  their  sentence  had  been  not  married." 

If  the  law  as  derived  from  these  and  other  authentic  sources,  is, 
as  I  apprehend  it  to  be,  that  generally  the  judgment,  neither  of  a 
concurrent  nor  of  an  exclusive  jurisdiction,  is  (whether  receivable 
or  not  receivable)  conclusive  evidence  of  any  matter  which  came 
collaterally  in  question  before  it,  though  within  the  jurisdiction,  or 
of  any  matter  incidentally  cognizable,  or  of  any  matter  to  be 
inferred  bj'  argument  from  the  judgment;  and  that  a  judgment 
is  final  only  for  its  proper  purpose  and  object ;  *it  may  be  thought  [  *596  j 
difficult  to  say  why  the  sentence  in  the  present  case  ought,  upon 
the  present  question,  to  be  deemed  conclusive.  The  object  of  that 
proceeding,  and  of  the  sentence,  was  not  distribution,  but  merely 
the  appointment  of  an  administrator,  whose  duty,  when  appointed, 
it  would  be  to  distribute  the  estate  according  to  law.  Nor  was  it 
of  necessity  that  the  next,  or  any  of  the  next,  of  kin,  should  be 

(1)  7  B.  B.  473,  482  (3  East,  346;  (2)  1  Salk.  219. 

see  p.  367). 
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Babbs       appointed  to  that  office.     There  are  cases,  indeed,  in  which  the 
Jackson,     sole  next  of  kin  of  an  intestate,  though  adult,  present,  under  no 
disability,  and  of  unimpeached  conduct,  is  excluded,  notwithstanding 
the  positive  provisions  of  the  Legislature  in  that  respect :  Youn^  v. 
Piei'ce  (i) ;  Bridges  v.  The  Duke  of  Newcastle  (2) ;  Thovias  v.  Butler  {2) ; 
Fielder  v.  Hanger  (4).     It  is  plainly  not  of  the  essence  of  such  a 
sentence  that  the  preferred  person  should  be  the  next  of  kin  to  the 
intestate.    It  happened  here  that  such  in  truth  and  expressly  was 
the  particular  ground  of  what  the  Ecclesiastical  Court  did.     But 
suppose  the  case  of  the  Ecclesiastical  Court  excluding  the  next  of 
kin  from  the  administration,  on  the  ground  of  some  alleged  fact 
disqualifying  him,  in  the  judgment  of  that  jurisdiction,  notwith- 
standing  admitted  proximity  of  blood ;   is  the  truth  of  that  alleged 
fact  for  ever  incontrovertibly  established  against  him?    Pat  the 
case  of  administration  granted  to  a  man  as  a  creditor  of  an  intestate, 
and  the  administration  subsequently  revoked  after  a  contest,  and 
new  letters  of  administration  granted  to  his  opponent  on  the  ground 
that  there  was  no  debt  (if  there  may  be  such  a  course  consistently 
with  the  rules  and  practice  of  that  jurisdiction) ;  is  it  to  be  ^id 
that  the  former  is  barred   of  his  demand,  and  precluded  from 
proving  afterwards  if  he  can,  and  recovering  or  receiving,  his  debt? 
[  ^597  ]       Suppose  a  dispute  for  administration   *with   the  will  annexed, 
between  the  sole  residuary  legatee  and  another,  decided  in  favoor 
of  the  latter,  on  the  ground  that  the  former  having  released  or 
assigned,  or  being  an  alien-enemy,  or  an  infant ;  is  he  precluded 
from  showing  in  a  court  of  equity  that  there  was  no  release  or  no 
assignment,  or  proving  there  his  English  birth  or  true  age  ?   Again 
— can  it  be  said  that  a  decision  in  lunacy  upon  a  question  of  the 
committeeship  of  the  real  estate  between  A.  and  B.,  each  claiming 
adversely  to  the  other  to  be  the  lunatic's  heir-apparent,  though 
turning  upon  that  point,  concludes  the  fact  of  heirship  between  the 
contending  parties  after  the  ancestor's  death  ?    Or,  suppose   the 
case  of   a  creditor's  bill  in  equity  by  a  simple  contract  creditor 
defeated  on  the  ground  of  a  general  release,  and  admit  the  decree 
of  dismissal  to  be  final  in  this  Court  as  to  the  debt  demanded; 
would  it  be  conclusive  in  another  suit  by  the  same  plaintiff  as  a 
specialty  creditor,  so  as  to  preclude  him  from  denying  the  execution 
of  the  release,  or  showing  it  void  for  fraud,  or  as  founded  on  an 

(1)  1  Freem.  496.  vol,  2, 

(2)  3  Phill.  381.  cited.  (4)  3  Hagg.  769. 

(3)  1  Vent.    217;   App.   to    Hagg. 
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illegal  consideration  ?  Lord  Ellenbobough  certainly,  and  the  Coart  barbs 
of  King's  Bench  in  Out  ram  v.  More  wood,  decided  most  accurately  Jackson. 
with  reference  to  the  pleadings  in  that  action  at  common  law,  that 
an  allegation  on  record,  upon  which  issue  has  been  once  taken  and 
found,  is,  between  the  parties  taking  it,  conclusive  according  to  the 
finding  thereof,  so  as  to  estop  them  respectively  from  litigating 
that  fact  once  so  tried  and  found.  The  action,  however,  in 
Outram  v.  Morewood  raised,  as  to  the  same  property  and  for  the 
same  purpose,  the  same  issue  as  was  raised  and  tried  in  the  action 
the  judgment  wherein  was  pleaded;  and  there  are  material  points 
of  distinction  between  the  system  of  pleading  of  the  English  courts 
of  common  law  and  those  of  other  courts  of  justice.  But  it  is,  I 
think,  to  be  collected,  that  the  rule  against  re-agitating  matter 
adjudicated  is  subject  generally  to  this  restriction — that  however 
essential  the  establishment  *of  particular  facts  may  be  to  the  [  ^o9S  ] 
soundness  of  a  judicial  decision,  however  it  may  proceed  on  them 
as  established,  and  however  binding  and  conclusive  the  decision 
may,  as  to  its  immediate  and  direct  object,  be,  those  facts  are  not 
all  necessarily  established  conclusively  between  the  parties,  and 
that  either  may  again  litigate  them  for  any  other  purpose  as  to 
which  they  may  come  in  question,  provided  the  immediate  subject 
of  the  decision  be  not  attempted  to  be  withdrawn  from  its  operation, 
so  as  to  defeat  its  direct  object.  This  limitation  to  the  rule  appears 
to  me,  generally  speaking,  to  be  consistent  with  reason  and  con- 
venience, and  not  opposed  to  authority.  I  am  not  now  referring  to 
the  law  applicable  to  certain  prize  and  admiralty  questions,  which 
are  governed  by  principles  in  some  respects  peculiar.  On  the 
whole,  I  am  not  at  present  prepared  to  say  that,  according  to  the 
proper  sense  of  the  expression,  the  judgment  of  the  Ecclesiastical 
Court  between  these  parties  was  directly  upon  the  point  of  the 
alleged  illegitimacy  of  Bobert  James  Smith,  and  had  the  establish- 
ment of  that  supposed  fact  for  its  proper  purpose  and  object,  so  as 
to  render  his  illegitimacy  rem  judicatam  between  the  parties  on  a 
question  of  distribution. 

[An  issue  was  accordingly  directed  whether  at  the  death  of  the       [  ^^  ] 
testatrix  the  plaintiff  was  her  sole  next  of  kin.] 
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1842.  STOKY  V.  FRY. 

'i^Z^h  (1  Y.  i&  C.  C.  C.  603-608;  S.  C.  11  L.  J.  Ch.  373 ;  6  Jur.  1029.) 

Knight  ^  person  in  satisfaction  of  a  previous  debt  due  from  him.  ga\e  hi-* 

Bruce  V.-C.  creditor  a  bill  of  exchange,  and  before  the  bill  arrived  at  maturity  went  tt» 

r  gQ3  1  India,  whence  he  never  returned.     As  soon  as  circumstances  would  permit 

after  his  death  in  India,  his  will  was  proved  by  his  executore  in  England ; 
and  within  six  years  after  his  death  a  creditor's  bill  was  tiled  again^st  the 
executors:  Held,  that  the  plaintiff  was  not  barred  by  the  Statute  of 
Limitations. 

Real  estate  in  India  being  made  by  statute  personal  assets  for  the 
payment  of  the  debts  of  a  deceased  debtor,  it  is  unnecessarj*  to  make  the 
debtor's  heir-at-law  a  party  to  a  suit  instituted  for  the  admiiii»>tration  of 
the  assets  (1). 

In  1829,  Joseph  M.  Bramley,  being  indebted  to  the  plaintiff  and 
his  then  co-partner,  James,  to  the  amount  of  71/.  10*?.  6^/.  for 
wearing  apparel,  and  being  about  to  sail  for  India,  was  applied  to 
by  the  plaintiff  for  payment  of  the  debt.  Bramley  being  unable,  at 
that  time,  to  comply  with  the  request,  with  the  consent  of  the 
plaintiff  and  his  co-partner,  drew  a  bill  of  exchange  upon  his  father 
for  the  amount,  which  his  father  accepted.  The  bill  bore  date  the 
1st  September,  1829,  and  was  payable  at  18  months  to  the  order  of 
the  plaintiff. 

On  the  3rd  September,  1829,  Bramley,  the  son,  went  to  India, 
whence  he  never  returned. 

The  bill  was  from  time  to  time  renewed,  by  means  of  bills  accepted 
by  Bramley,  the  father,  for  the  original  amount,  and  also  for  a  small 
amount  of  goods  subsequently  supplied  to  the  son.  The  last  of  these 
bills  became  due  on  the  4th  February,  1882,  and  was  dishonoared. 

In  February,  1836,  Joseph  M.  Bramley  died  in  India,  having  by 
his  will,  dated  the  28th  August,  1829,  devised  and  bequeathed  all 
his  real  and  personal  estate  to  John  Fry  and  C.  J.  Showbridge, 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to 
sell  such  part  as  was  capable  of  conversion,  and  to  stand  possessed 
of  the  proceeds  for  the  benefit  of  his  widow  and  child ;  and  be 
appointed  John  Fry  and  C.  J.  Showbridge  his  executors. 

The  testator's  widow  and  his  only  child,  an  infant,  a  son^  sur- 
vived him.  The  will  was  proved  by  the  executors  on  or  aboat  ihe 
24th  June,  1839. 

The  bill  was  filed  in  September,  1839,  by  the  plaintiff,  on  behalf 

of  himself  and  all  other  the  simple  contract  creditors  of  the  testator. 

[  '604  ]      against  the  executors ;  and  (by  *amendment  in  July,  1840)  against 

(1)   FoHhs  v.  Steven  (1870)  L.  li.  10  Eq.  178.  39  L.  J.  Ch.  485,  22  L.  T.  TttU. 
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the  widow  and  son.    After  stating  the  foregoing  facts,  and  alleging       stobt 
that  the  testator  died  seised  of  a  certain  freehold  house  in  Calcutta,         p^Y 
and  possessed  of  divers  houses  in  India,  which  were  personal  estate, 
and  of  other  personal  estate  both  there  and  in  England,  it  prayed 
the  usual  relief  in  respect  of  the  personalty,  and  that,  if  necessary, 
the  real  estate  might  be  applied  in  aid  of  the  personalty. 

The  defendant  Showbridge,  who  was  the  acting  executor,  admitted 
assets  in  England  to  a  very  trifling  amount  only,  but  he  stated  that 
the  personal  assets  in  India  were  considerable,  and  that  the  freehold 
house  at  Calcutta  was  worth  about  2,500/.  He  submitted  to  the 
Court,  whether  the  freehold  house  was,  or  was  not,  assets  for  the 
payment  of  the  testator's  debts,  and  whether  the  Registrar  of  the 
Supreme  Court  at  Bengal  (i),  who  had  been  appointed  administrator  in 
India,  with  the  will  annexed,  ought  to  have  been  a  party  to  the  suit. 
He  averred,  that  when  the  several  bills  of  exchange  before  men- 
tioned had  been  dishonoured,  no  notice  of  the  dishonour  had  been 
communicated  to  the  testator,  but  that  the  renewals  of  the  bills 
had  been  matter  of  private  arrangement  between  the  plaintiff  and 
Bramley,  the  father.  He  claimed  the  benefit  of  the  Statutes  of 
Limitations,  the  21  Jac.  I.  c.  16,  and  9  Geo.  IV.  c.  14,  as  if  he 
had  pleaded  the  same. 

The  other  defendants,  by  their  answers,  submitted,  whether  the 
house  in  Calcutta  was,  or  was  not,  assets  for  the  payment  of  the 
testator's  debts,  and  relied,  in  like  manner  as  the  executor,  on  the 
Statutes  of  Limitations. 

The  plaintiff,  in  support  of  his  case,  examined  his  late  co-partner, 
James,  who  had  retired  from  the  partnership  in  December,  1888,  upon 
executing  an  assignment  of  all  his  interest  therein  to  the  plaintiff. 

With  a  view  to  take  the  case  out  of  the  Statute  of  Limitations,  in 
case  the  Court  should  hold  that  the  statute  was  applicable  in  the 
testator's  lifetime,  the  plaintiff  gave  in  *evidence  a  letter  of  the  tes-  [  *^o  ] 
tator,  dated  the  7th  February,  1884,  (which  was  set  out  in  the  bill), 
in  which  the  testator,  after  acknowledging  the  receipt  of  two  letters 
from  the  plaintiff's  firm  making  a  claim  upon  him  for  money, 
expressed  doubts  whether  the  money  had  not  been  paid  by  his 
father,  and  requested  them  to  procure  a  note  from  his  father  on 
the  subject,  adding,  however,  **  Should  your  claim  be  valid,  the 
moment  you  satisfy  me  I  am  your  debtor  to  the  full,  you  may 
depend  on  my  using  my  utmost  endeavours  to  pay  you ;   but  I 

(1)  [,SVr,  apparently  a  confusion  be-      and   '*Supivnie   Court    at   Calcutta." 
tweeu   **  Supreme  Court  of  Bengal  *'      — F,  P.] 
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Stoby  must  still  ask  for  time,  for  though  you  advert  to  my  affluent 
Fry.  circumstances,  I  have  not  got  the  command  of  sufficient  means  to 
pay  so  large  a  sum  at  sight." 

The  plaintiff  also  gave  in  evidence  a  note  written  to  him  by  the 
father,  dated  the  4th  August,  1834,  (which,  however,  did  not  appear 
to  have  been  communicated  to  the  son),  in  which  the  father  stated, 
that  the  plaintiff's  demand  remained  as  it  formerly  did. 

No  evidence  was  entered  into  on  the  part  of  the  defendants. 

It  appeared  that  the  freehold  house  in  Calcutta  was  purchased 
after  the  date  of  the  will. 

Mr.  Kenyan  Parker  ^  and  Mr.  Younge,  for  the  plaintiff: 

First,  the  testator  having  gone  abroad  before  the  right  of  action 
accrued,  and  never  having  returned  to  England,  the  Statute  of 
Limitations  did  not  begin  to  run  till  probate  was  taken  out  by  the 
executors  in  England :  Douglas  v.  Foirest  (i).  *  *  Williams  v. 
Jones  (2)  shows  that,  where  the  debtor  returns  from  India,  the  creditor 
[  *606i]  *has  six  years  after  his  return  within  which  to  commence  the  action. 
We  say,  we  never  had  an  opportunity  of  doing  this. 

Secondly,  if  the  statute  began  to  run  in  the  testator's  lifetime, 
the  letter  of  February,  1884,  takes  the  case  out  of  the  statute  :  Bird 
V.  Gammon  (8). 

Mr.  Russell  and  Mr.  Cole,  for  the  defendants,  the  executors : 

The  plaintiff  is  expressly  barred  by  the  Statutes  of  Limitations, 
there  being  no  saving  clause  in  his  favour  in  any  of  them.  In  the 
statute  of  James  (4)  there  is  a  saving  in  respect  of  the  creditor  being 
beyond  the  seas  ;  but,  until  the  statute  of  Anne,  there  was  no  saving 
in  respect  of  the  debtor  being  beyond  the  seas.  That  statute* 
however,  enacts  (5),  that  in  case  of  the  absence  of  defendants  beyond 
the  seas,  the  actions  enumerated  in  the  statute  of  James  mav  be 
brought  within  the  times  mentioned  in  that  statute,  after  the  return 
of  the  defendants  from  beyond  seas.  The  case  in  East  is  expressly 
within  the  saving  of  the  latter  statute.     *     *     * 

Then,  if  the  plaintiff  is  otherwise  barred  by  the  statute,  does  the 
letter  of  1834  keep  the  remedy  alive  ?  We  submit  that  it  is  merely 
conditional,  and  does  not  amount  to  an  acknowledgment  of  any  debl  : 
Whippy  V.  Hillary  (6) ;  Routledge  v.  Ramsay  (7) ;  Fearn  v.  Lewis  (8^ 

(1)  29  B.  K.  695  (4  Bing.  686).  (5)  4  &  5  Ann.  c.  16,  s.  19. 

(2)  12  B.  B.  401  (13  East,  439).  (6)  37  B.  B.  450  (3  B.  &  Ad,  399). 

(3)  43  B.  B.  839  (3  Bing.  N.  C.  883).  (7)  47  B.  B.  568  (8  Ad.  &  El.  221V 

(4)  21  Jac.  1.  c.  16,  8.  7.  (8)  31  B,  B.  434  (6  Bing.  349).' 
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In  addition  to  these  objections,  the  plaintiff  has  not  proved  notice       Story 
of  dishonour  of  the  bills  in  the  hands  of  the  acceptor.     As  to  that,         y^y, 
the  same  proof  is  requisite  here  as  at  law.  [  607  ] 

Mr.  Wigram,  for  the  defendants,  the  widow  and  infant,  said 
that,  by  the  stat.  9  Geo.  lY.  c.  33,  the  house  at  Calcutta  was  made 
personal  assets  in  the  hands  of  the  executor  or  administrator.  He 
therefore  submitted  that  the  bill  was  improperly  filed  against  his 
clients,  and  ought  to  be  dismissed  as  against  them  with  costs. 

Mr.  Kenyan  Parker^  in  the  course  of  his  reply,  observed,  that 
whatever  remained  after  sale  of  the  house  at  Calcutta  would  belong 
to  the  heir-at-law  by  resulting  trust.     *     *     * 

The  Vicb-Chancbllor  : 

It  is  admitted  that  the  debt  was  incurred,  that  a  bill  of  exchange 
was  given  in  respect  of  it,  that  the  testator  left  this  country  before 
the  bill  arrived  at  maturity,  that  he  never  returned,  that  he  died  in 
the  East  Indies  within  six  years  before  the  suit  was  instituted,  and 
that  the  bill,  subject  to  the  objection  as  to  the  unfruitful  renewals 
of  it,  has  never  been  paid  or  satisfied.  With  these  admitted  facts 
before  me,  I  think,  upon  the  authorities,  old  and  new,  which  have 
been  referred  to,  that  the  Statute  of  Limitations  does  not  apply. 
It  is  therefore  unnecessary  to  give  any  opinion  whether  the  letter 
of  February,  1834,  coupled  or  not  coupled  with  that  of  August,  1834, 
takes  the  case  out  of  the  statute. 

With  respect  to  the  widow  and  son,  it  appears  to  me  that  they 
are  not  necessary  or  proper  parties  to  this  bill.  If,  therefore,  they 
insist  upon  it,  the  bill  must  as  to  them  be  dismissed. 


EY8T0N   V.   SIMONDS.  J842. 

Jufw  8. 
(1  Y.  &  C.  C.  0.  608—613 ;  S.  C.  11  L.  J.  Ch.  376 ;  6  Jur.  817.)  

A  person  who  contracted  to  sell  an  estate  had  at  the  time  of  the  contract  bruce  V  -C 
no  legal  or  equitable  title  to  it  by  reason  of  the  alienage  of  a  paity  through  r  g^g  •. 
whom  he  claimed.  The  purchaser,  by  his  own  inquiries,  ascei*tained  the 
defect  of  title,  but  did  not,  till  after  some  months  of  negotiation  with  the 
vendor,  repudiate  the  contract.  The  vendor  then  filed  his  bill  for  specific 
performance,  and  pending  the  investigation  of  the  title  in  the  Master's 
office,  obtained  a  grant  of  the  estate  from  the  Crown :  Held,  that  he  was 
entitled  to  a  decree. 

In  1785,  Sir  John  Gallini,  an  alien,  purchased   the  equity  of 
redemption  of  an  estate  at  Y^ttenden,  in  Berkshire.     Ip  May,  1789^ 
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Etbton       j^|.  ^hich  time  all  his  children  were  born,  he  obtained  letters  of 

siMONDs.     denization.     In  October,  1799,  he  made  his  will.     By  indentures  of 

lease  and  release  of  the  7th  and  8th  February,  1803,  the  legal  fee  in 

the  premises  was  conveyed  to  him.    On  the  5th  January  ,1805,  he  died. 

By  the  will  of  Sir  John  Gallini  all  his  estates  in  Berkshire  were 
devised  to  trustees  upon  trust,  after  the  determination  of  certain 
life  estates  therein,  for  the  children  of  the  survivor  of  his  sons  and 
daughters,  as  tenants  in  common  in  tail.  Francis  Cecil  Gallini,  the 
survivor  of  the  testator's  sons,  died  in  1815,  leaving  several  children, 
all  of  whom  executed  proper  assurances  for  barring  their  estates  tail : 
and  under  them  or  their  heirs,  the  plaintiff  and  James  Wheble,  since 
deceased,  claimed  title  as  trustees  for  the  sale  of  the  property. 

The  property  being  put  up  to  sale  by  auction,  in  lots,  in  Febrnarr, 
1889,  the  defendant  was  declared  the  purchaser  of  lot  7.  He  after- 
wards purchased  by  private  contract  lot  2.  He  paid  deposits  on 
both  lots.  An  abstract  of  the  vendors*  title  to  the  lots  was  delivered 
[  ♦609  J  to  him  within  the  *time  stipulated  for  by  the  contract,  namely, 
before  the  25th  March.  The  purchase  was  to  be  completed  on  the 
24th  June,  1839. 

As  no  notice  was  taken  in  the  abstract  of  the  alienage  of  Sir  John 
Gallini,  the  purchaser's  solicitors  wrote  to  the  vendors'  solicitors  to 
inquire  into  that  circumstance.  In  answer  to  these  inquiries,  state- 
ments were  made  by  the  vendors'  solicitors,  in  which  the  before- 
mentioned  facts  as  to  Sir  John  Gallini's  alienage  and  denization 
were  admitted.  The  first  communication  on  this  subject,  on  the 
part  of  the  vendors,  was  made  on  the  29th  April,  1839 ;  n^otia- 
tions,  however,  were  carried  on  between  the  parties  from  that  time 
until  the  14th  October,  1840,  when  the  purchaser  refused  Uy 
complete  the  contract. 

On  the  Ist  February,  1841,  the  plaintiff  filed  his  bill  for  specific 
performance  of  the  contract. 

The  defendant  by  his  answer  set  up  several  objections  to  the  title^ 
of  which  those  which  related  to  8ir  John  Gallini's  alienage,  and 
which  had  already  been  the  subject  of  discussion,  were  of  this 
nature  :  first,  that  the  legal  fee  in  the  premises  having  1)een  con- 
veyed by  the  heir  of  the  mortgagee  to  Sir  John  Gallini  in  1803,  and 
his  will  having  been  dated  previously  to  such  conveyance,  and  not 
republished,  the  inheritance,  which  would  have  otherwise  devolved 
to  his  heir,  devolved  to  the  lord  of  the  fee  for  want  of  such  heir : 
none  of  the  children  of  the  testator  having  been  born  after  the  date 
of  the   letters   of  denization,   and   the   stat.  25   Geo.    U.    c.  ;tl' 
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(amending  the  stat.  11  &  12  Will.  III.  c,  6),  having  no  applica-  Eyston 
tion :  secondly,  that  it  was  doubtful  whether  the  letters  of  denization  simonds. 
had  a  retrospective  operation  so  as  to  enable  Sir  John  Gallini  to 
retain  and  enjoy  the  hereditaments  which  had  been  purchased  by  him 
in  1785.  On  these  grounds  the  defendant  insisted  that  it  did  not 
appear  that  Sir  John  Gallini  ever  had  any  legal  or  equitable 
interest  in  the  premises. 

The  defendant  having  brought  his  action  to  recover  the  *amount  [  '610  ] 
of  his  deposits,  with  interest,  was  restrained  in  that  action  by 
injunction  ;  and  by  the  order  granting  the  injunction,  dated  the  18th 
February,  1841,  it  was  referred  to  the  Master  to  inquire  and  state 
whether  a  good  title  could  be  made  to  the  premises,  and  if  so,  when 
it  was  first  shown  that  such  good  title  could  be  made ;  the  plaintiff 
undertaking  to  abide  by  such  order  as  to  the  demand  in  the  action 
and  the  costs  at  law  as  the  Court  might  direct. 

The  Master  reported  that  a  good  title  could  be  made  to  the  pre- 
mises :  that,  at  the  date  of  the  contract,  the  premises  and  the  whole 
estate  and  interest  therein,  both  legal  and  equitable,  had  escheated 
to  and  were  vested  in  the  Crown ;  that  since  the  date  of  the  order 
of  reference,  viz.,  on  or  about  the  22nd  July,  1841,  the  plaintiff  had 
obtained  from  the  Crown  a  grant  of  the  premises  to  him,  his  heirs, 
and  assigns ;  and  that  such  grant  was  first  produced  and  shown  to 
the  defendant  on  the  27th  November,  1841.  The  Master  therefore 
found  that  a  good  title  was  first  shown  on  the  last-mentioned  day. 

Mr,  JVi/fram  and  Mr.  Parry,  for  the  plaintiff. 

Mr,  Cooper  and  Mr.  Collins,  for  the  defendant : 

The  plaintiff,  at  the  time  of  the  contract,  had  no  title,  either 
legal  or  equitable.  *  *  If  the  plaintiff  should  succeed,  the  effect  [  6ii  ] 
will  be,  not  to  give  the  purchaser  the  original  title  cured  of  its  defects, 
but  to  force  upon  him  a  new  title:  Magennis  y.  Fallon  (i).  The 
following  cases  were  also  referred  to,  as  showing  the  extreme  limits 
to  which  the  Court  had  gone  in  favour  of  the  vendor :  Hoggart  v. 
Scott  (2),  Chamberlain  v.  Lee  (3).  The  case  of  Ctimming  v.  Forrester  {4) 
was  also  mentioned. 

The  Vice-Chancellor  : 

The  estate  in  question  appears  to  have  been  purchased  by  Su* 

(1)  2  MoUoy,  566.  (3)  51  R.  R.  294  (10  Sim.  444). 

(2)  31  R.  R.  112  (I  Ruse.  &Myl.  293;  (4)  22  R.  R.  157  (2  Jac.  &  W.  334). 
Tamlyn,  500). 
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Etston  John  Gallini,  previously  to  the  year  1786.  It  appears  that  he 
SiHONDs.  continued  in  the  enjoyment  of  it  from  that  time  till  his  death, 
which  took  place  in  or  about  the  year  1805  :  and  from  that  time  to 
the  present,  the  estate  has  been  enjoyed  by  his  family,  or  those 
claiming  under  them,  all  of  whom  derive  their  title  under  his  will. 
Therefore  there  has  been  an  enjoyment  for  more  than  half  a 
century  under  that  title. 

The  trustees  of  the  family,  being  in  possession  of  the  estate  tinder 
[  "612  ]  this  title,  and  being  desirous  to  sell  it,  put  *it  up  to  sale  by  auction. 
No  blame  can  attach  to  them  for  selling  that  which  they  believed 
to  be  their  own  property.  It  now  appears  that  Sir  John  Gallini 
was  an  alien,  and  that  when  he  acquired  the  equitable  title  to  the 
estate  in  the  first  instance  he  had  not  obtained  letters  of  denization. 
He  afterwards  obtained  letters  of  denization,  and  also  the  legal  fee, 
which  legal  fee  subsequently  came  to  the  Crown. 

This  objection  to  the  title,  (and  it  was  a  valid  objection),  was  the 
subject  of  considerable  negotiation  between  the  vendor  and   the 
purchaser,  and  was  not  removed  till  after  some  investigation  of 
the  title  in  the  Master's  office.     It  is  now  alleged,  on  behalf  of  the 
purchaser,  that  this  is  not  one  of  the  cases,  in  which  the  rule, 
allowing  a  vendor  to  make  good  his  title  after  the  stipulated  time, 
can  apply ;  as  it  is  the  case  of  a  party  selling  an  estate  to  which 
he  had  not  any  title  at  the  time  of  the  sale,  and  afterwards  acquiring 
a  title.     That  is  not  my  view.     True  it  is,  that  the  title  was  subject 
to  the  chance,  that  by  a  certain  course  of  procedure  the  Crown 
might  defeat  it ;  but,  subject  to  such  defeasibility,  the  title  was  good. 
What  has  been  done,  has  not  been  substantially  to  acquire  a  new 
title,  though  in  form  the  title  is  new,  but  to  relieve  it  from   the 
defeasibility  to  which  it  was  before  subject.     The  most,  or  the  only, 
effectual  mode  of  doing  this,  was,  that  the  Crown  should  seize  the 
estate,  that  an  inquisition  should  be  taken,  and  that,  on  the  return 
of  that  inquisition,  there  should  be  a  grant  from  the  Crown.     All 
this  has  been  done  at  the  expense  of  the  vendor  for  the  purpose  of 
curing  the  defect.     I  apprehend,  therefore,  that  this  case  is  within 
the  established  doctrine  of  the  Court,  which  allows  the  vendor, 
within  certain  limitations,  to  make  good  the  title  when  the  matter 
is  before  the  Master,  and,  in  some  cases,  even  after  it  has  left  the 
Master's  office. 
A  point  which  struck  me  in  the  course  of  the  argument  was  this: 
[  *6i8  ]      it  appears  that  when  the  abstract  was  delivered,  ^neither  the  letters 
of  denization  nor  the  fact  of  the  alienage  were  noticed  in  it,  and. 


VOL.  LVII.] 


1842.     CH.     1  Y.  &  C.  C.  C.  613. 


473 


therefore,  but  for  the  notice  taken  of  that  fact  by  the  purchaser,  he 
might  have  taken  the  estate  with  this  infirmity  of  title — an  infirmity 
of  a  grave  nature  as  far  as  relates  to  the  title  merely,  though  not 
perhaps  of  great  consequence,  considering  the  practice  of  the  Grown 
in  such  cases.  It  did,  however,  occur  to  the  purchaser,  that  Sir 
John  Gallini  was  or  might  be  an  alien,  and  it  appears  that,  in  the 
year  1839,  questions  were  put  by  him  to  the  vendors,  and  answers 
were  returned,  by  which  the  state  of  the  title  in  that  respect  was 
disclosed.  Now  it  appears  to  me  to  be  very  possible,  though  it  is 
not  necessary  to  decide,  that  if,  at  that  moment,  the  purchaser  had 
held  his  hand,  and  had  said,  A  material  fact  has  been  concealed 
and  withheld  from  me,  and,  therefore,  I  refuse  to  complete  the 
purchase — it  is  possible,  under  such  circumstances,  that  he  could 
not  have  been  compelled  to  complete  it.  I,  however,  do  not  decide 
that  point.  Instead  of  so  acting,  the  parties  continue  in  negotiation, 
in  the  course  of  which  a  further  opinion  is  taken  on  the  title ;  and 
it  is  not  till  the  end  of  the  year  1840,  this  having  occurred  in  1839, 
that  the  matter  is  broken  off.  Having  regard  to  what  took  place 
in  the  interval  between  April,  1839,  and  October,  1840,  having 
regard  to  the  frame  of  the  answer,  to  say  nothing  as  to  the  order 
which  has  been  obtained,  I  am  of  opinion  that  the  point  is  not  now 
effectually  open  to  the  purchaser,  but  that  the  decree  must  be  made 
in  favour  of  the  vendor,  subject  to  the  payment  to  the  purchaser  of 
all  costs  up  to  the  report  and  the  confirmation  of  it,  inclusive,  and 
that  subsequently  to  the  confirmation  no  costs  should  be  given  on 
either  side. 


Eyston 
t, 

SiMONDS. 


BOSS  V.  GODSALL. 

(1  Y.  &  C.  C.  C.  617—619  ;  S.  C.  11  L.  J.  Ch.  391 ;  7  Jur.  146.) 


1842. 
Jutw  29. 


By  a  clause  in  a  marriage  settlement,  trustees  were  empowered  and        Knight 
required,  at  the  request  in  writing  of  the  wife,  to  advance  part  of  the   "''^°^»  '  ''^' 
trust  monies  to  the  husband  on  the  security  of  his  bond.    After  the        L  ^^^  ] 
marriage  the  husband  was  arrested,  went  to  prison,  and  took  the  benefit  of 
the  Insolvent  Debtors*  Act.    The  wife  then  applied  to  the  trustee  for  a 
loan  to  the  husband,  according  to  the  terms  of  the  settlement :  Held,  that 
such  a  change  had  taken  place  in  the  circumstances  of  the  husband,  as 
to  make  the  clause  inapplicable  to  him,  and  consequently  that  the  trustee 
was  justified  in  refusing  to  lend  the  money. 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Boss,  certain  funds, 
the  property  of  Mrs.  Boss,  were  assigned  to  the  defendant  Godsall 
and  another  trustee,  upon  trust  for  the  separate  use  of  Mrs.  Boss 
{or  life,  without  power  of  anticipation,  and  after  her  decease  upoi) 
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Boss         trust  for  Boss  for  life,  and  upon  other  trusts  therein  mentioned. 


t. 


GoDSALL.  The  settlement  contained  a  proviso  that  it  should  and  might  W 
lawful  for  the  trustees  or  trustee  for  the  time  being,  and  they  or  he 
were  thereby  required  at  any  time  or  times,  and  from  time  to  time 
after  the  solemnization  of  the  said  intended  marriage,  during  the 
life  of  the  intended  wife,  at  her  request,  to  he  certified  by  writing 
under  her  hand,  to  advance  or  lend  to  the  said  intended  faasVjand 
at  interest,  on  the  security  of  his  bond,  out  of  the  trust-monies 
thereby  settled  as  aforesaid,  any  sum  not  exceeding  200/.  It  was 
also  provided,  that  the  trustees  should  not  be  obliged  to  call  in  the 
money  which  should  be  so  lent,  unless  required  by  Mrs.  Boss  so  to 
do ;  and  it  was  declared,  that  they  should  not  be  liable  in  respect 
of  any  advance  to  be  so  made. 

The  marriage  took  place  in  1837.  In  1838,  the  husband  wa.s 
arrested  and  took  the  benefit  of  the  Insolvent  Debtors'  Act.  In 
the  following  year  Mrs.  Boss  made  an  application  in  writing  to 
Godsall  to  advance  802. ,  part  of  the  trust  fund,  to  Boss,  on  the 
security  of  his  bond,  according  to  the  proviso  in  the  settlement. 
This  he  refused  to  do. 
[  618  ]  The  bill  was  filed   by  Mrs.  Boss,  for  the  purpose   of   havin<:j 

Godsall  removed  from  his  oflBce  of  trustee.  It  appeared  from  the 
plaintiff's  evidence,  that  at  the  time  of  the  marriage  Godsall  was. 
unknown  to  the  plaintiff,  a  creditor  of  the  husband,  and  that  since 
the  marriage  he  had  applied  to  have  his  debt  secured  on  Mrs.  Boss's 
jointure.  Evidence  was  also  given  of  conversations  of  Boss,  in 
which  he  had  said,  that  if  the  security  was  not  given  he  would  put 
the  case  in  Chancery,  &c. 

Mr,  Simpkinson,  (with  whom  was  Mr.  Elderton),  for  the  plaintiff. 
after  commenting  on  the  other  circumstances  of  the  case,  observed, 
tbat  though  it  is  the  practice  for  an  insolvent,  in  taking  the  benefit 
of  the  Act,  to  give  a  judgment  to  be  dealt  with  as  the  Insolvent 
Debtors'  Court  may  think  fit,  yet  that  judgment  is  never  made 
available  to  the  antecedent  creditor,  where  there  are  subsequent 
creditors;  therefore  the  circumstance  of  the  husband  having  taken 
the  benefit  of  the  Insolvent  Act  could  not  affect  this  case.  By  the 
settlement,  the  wife  was  constituted  the  sole  judge  of  the  proprietj 
of  lending  the  money.  At  her  request  the  trustees  were  required 
to  lend  it. 

Sir  Charles  JVetherell  and  Mr.  Parker^  for  the  defendant 
Godsallt 
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Mr,  Wilcock^  for  the  assignee  under  the  Insolvent  Debtors'  Act.         Boss 

r. 

Mr.  Russell  and  Mr.  Jolliffe,  for  other  parties^ 

The  Vice-chancellor  (after  disposing  of  a  question  of  parties) : 

The  first  complaint  against  the  defendant  is,  that  he  refused  to 
obey  the  requisition  of  the  wife  to  lend  the  money  on  the  bond  of 
the  husband,  which,  but  for  the  circumstances  of  the  case,  it  would, 
according  to  a  particular  ^clause  in  the  settlement,  have  been  his  [  *619  ] 
duty  to  do.  When,  however,  the  marriage  took  place  the  husband 
had  not  taken  the  benefit  of  the  Insolvent  Debtors'  Act.  Subse- 
quently he  did  so,  and  then  this  application  was  made  to  the 
trustee.  I  am  of  opinion,  that  so  total  a  change  took  place  in  the 
circumstances  and  position  of  the  husband,  as  that  the  clause  in 
question  became  no  longer  applicable  to  him ;  that  it  ceased  there- 
fore to  have  any  effect,  and  consequently  that  the  trustee  did  his 
duty  when  he  refused  to  lend  the  money.  In  expressing  this 
opinion,  I  allude  to  the  circumstance,  not  merely  of  the  husband's 
insolvency,  but  that  being  a  prisoner  for  debt,  he  took  the  benefit 
of  the  Insolvent  Debtors'  Act. 

As  to  the  other  circumstances  of  the  case,  I  am  not  entirely 
satisfied  with  the  conduct  of  the  trustee.  Without  going  the  length 
of  saying,  that  I  believe  that  Mr.  Godsall  uttered  all  the  expressions 
which  he  is  supposed  to  have  uttered,  and  without  believing  that 
he  intended  anything  improper,  it  is  impossible  to  avoid  seeing 
this — that  Mr.  Godsall  being  trustee  for  the  plaintiff  for  her 
separate  use,  which  alone  ought  to  have  restrained  him  from  so 
acting,  was  desirous  of  having,  and  made  a  proposition  for  having, 
his  debt  secured  upon  the  life-interest  of  the  married  woman  for 
whom  he  was  trustee.  It  is  impossible  to  say  that  this  was  a 
correct  mode  of  proceeding,  or  one  which  can  receive  the  sanction 
of  the  Court.  Looking,  however,  at  all  the  circumstances  of  the 
case,  I  think  the  removal  of  Mr.  Godsall  would  be  attended  with 
more  harm  than  good.  It  might,  indeed,  produce  the  very  effect 
which  it  is  desirable  to  guard  against ;  namely,  the  advance  of  the 
money.     The  bill,  therefore,  must  be  dismissed,  but  without  costs. 
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18^2.  ESSEX  V.  BAUGH. 

Jv/ie  29. 
(1  Y.  &  C.  C.  G.  620—624  ;  S.  G.  11  L.  J.  Ch.  374 ;  6  Jur.  1030.) 

Bbucb  V-C  ^®    executor    of  a    mortgagee,   a  memorial  of  whose  security  was 

r  620  1  registered  under  the  Middlesex  Registry  Act,  conceiving  that  the  memorial 

■•  was  invalid,  affected  to  re-execute  the  mortgage  deed,  by   signing  and 

sealing  it  himself  in  the  presence  of  two  witnesses,  whose  names  were 
indorsed  as  witnesses  attesting  his  execution  of  it.  Neither  of  the 
witnesses  had  attested  the  execution  of  the  deed  by  any  of  the  other 
parties.  After  this  ceremony  the  executor  memorialized  the  deed  in  doe 
form :  Held,  that  the  whole  course  of  proceeding  (which  was  said  to  be  in 
accordance  with  the  practice  before  the  registrar)  was  nugatory  for  the 
purpose  of  the  Registry  Act. 

A  subsequent  incumbrancer,  who  at  the  time  of  taking  his  security,  ha& 
no  notice  of  the  prior  incumbrance,  may,  by  properly  memorializing  hi» 
security,  though  after  notice,  obtain  priority  over  the  prior  incumbrancer, 
if  the  memorial  of  the  security  of  the  latter  be  defective. 

By  an  indenture,  dated  the  9th  September,  1828,  and  made  on 
the  marriage  of  Eobert  Fraser  with  Hannah  Meller,  a  house  in 
Grosvenor  Street,  the  property  of  the  wife,  which  was  held  under  a 
lease  from  Earl  Grosvenor  for  sixty  years  by  virtue  of  an  indenture 
dated  in  1800,  was  assigned  to  the  trustees  of  the  settlement,  in 
trust  for  the  separate  use  of  Mrs.  Fraser  for  life,  without  power  of 
anticipation ;  and  after  her  decease,  upon  trust  for  Robert  Fraser 
for  life,  with  a  proviso  for  the  forfeiture  of  his  interest  in  the  event 
of  his  becoming  a  bankrupt,  and  after  decease  of  the  survivor  of 
the  husband  and  wife,  upon  certain  trusts,  for  the  children  of  the 
marriage. 

Soon  after  the  execution  of  this  deed,  a  memorial  of  it  was 
entered  on  the  register. 

In  1830,  Fraser  and  bis  wife  having  the  original  lease  in  their 
possession,  mortgaged  it  to  Mrs.  Canbam,  by  an  indenture  dated 
in  August  of  that  year. 

The  mortgage-deed  was  registered  immediately  after  its  execution. 

In  the  year  1833  Mrs.  Ganham  died  without  ever  having  had 
notice  of  the  marriage  settlement.  She,  by  her  will,  appointed  the 
plaintiff  her  executor. 

In  December,  1834,  Fraser  became  bankrupt,  upon  which 
occasion  the  plaintiff  for  the  first  time  received  notice  of  the 
settlement. 

The  plaintiff,  conceiving  that  the  memorials,  both  of  the  settle- 
ment  and  of  the  mortgage,  were  defective  in  not  describing  the 
house,  and  the  parish  (i)  in  which  the  house  was  situate  (although 

(1)  See  7  Ann.  c.  20,  s.  6.     [Hep.  54  &  do  Vict.  c.  64,  s.  7.] 
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there  ^ras  a  reference  in  both  memorials  *to    the    parcels   as       £8sex 
described  in  the  original  lease),  endeavoured,  with  a  view  to  give      bauoh. 
the  mortgage  priority,  to  correct  the  memorial  of  it  in  the  following       [  ♦62i  ] 
manner :  he  signed  his  name  in  the  mortgage-deed  under  that  of 
his  testatrix,  Mrs.  Ganham,  and  at  the  same  time  caused  his 
execution  of  it  to  be  attested  by  two  witnesses,  such  witnesses, 
however,  not  having  previously  attested  the  execution  of  the  deed 
by  any  of  the  parties  to  it.    He  then  placed  on  the  register  a 
memorial  of  the  mortgage- deed,  with  a  proper  description  of  the 
house  and  parish,  such  memorial  being  attested  by  the  two  witnesses. 

The  memorial  so  entered  was  considered  to  be  in  conformity 
with  the  provisions  of  the  fifth  section  of  the  stat.  7  Anne,  c.  20. 
(See  the  judgment,  post,  pp.  478,  479.) 

The  plaintiff  now  brought  his  bill  against  the  trustees  under 
Mrs.  Fraser's  marriage  settlement,  Mr.  and  Mrs.  Fraser,  their 
infant  children,  who  took  interests  under  the  settlement,  and  the 
assignees  under  Fraser's  bankruptcy,  praying  for  the  establishment 
of  the  priority  of  the  mortgage-deed  to  the  settlement,  and  for  the 
foreclosure  of  the  mortgaged  premises. 

Mr.  Wigram  and  Mr,  Bagslmwe,  for  the  plaintiff,  relied  on  the 
practice  in  the  registrar's  office,  which  they  said  warranted  the 
course  which  the  plaintiff  had  taken,  and  they  cited  Bigge  on 
Registry,  p.  76.  They  then  contended  that,  assuming  the  plaintiff's 
title  to  be  established  by  his  re-execution  and  second  memorial,  it 
must  prevail  against  the  title  of  the  trustees,  inasmuch  as  their 
memorial  was  not  in  the  form  prescribed  by  the  6th  section  of  the 
statute,  and  was  not  within  the  provision  of  the  7th  section. 

Mr.  Temple f  (with  whom  was  Mr.  JVilcock),  for  the  trustees, 
relied  on  the  observations  of  Sir  Edward  Sugden  on  the  practice  of 
the  registrar's  office  as  stated  by  Mr.  *Rigge  (i).  He  also  contended,  [  ^622  ] 
that,  independently  of  the  question  whether  the  second  memorial 
was  good  or  bad,  the  plaintiff  had  memorialized  after  having  had 
notice  of  the  prior  security. 

(The  Yice-Chancellor  :  But  he  had  not  notice  till  he  had  paid 
his  money  and  taken  a  conveyance.) 

It  has  not,  perhaps,  been  decided  that  notice  between  the  execution 
of  the  deed  and  the  registration  of  the  deed  is  available  notice ;  but 

(1)  See  Sug.  y.  and  P. 
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Kssicx       there  are  dicUi  of  Lord  Habdwicke,   Lord  Alvanlby,   and    Sir 

M  

Baugu.  William  Grant,  to  that  effect :  Hine  v.  Dodd  (i) ;  JoUand  v. 
Stainhridge  (2)  ;  Wyatt  v.  Banc  ell  (3).  The  plaintiff  had  recourse 
to  the  second  registry  for  the  purpose  of  defrauding  the  trustees  of 
their  title.  > 

Mr.  Koe  for  the  defendants,  Eraser  and  wife. 

Mi\  Chandless,  for  the  defendants,  the  assignees,  observed, 
that  by  the  terms  of  the  settlement,  Robert  Eraser's  interest  ceased 
on  his  becoming  a  bankrupt.  He  therefore,  on  behalf  of  the 
assignees,  absolutely  disclaimed  all  interest  in  the  subject  of  the  suit. 

Mr.  Wigraniy  in  reply. 

In  the  course  of  the  reply,  the  Vice-Chancellor  observed,  that 
he  did  not  think  the  Judges,  whose  dicta  had  been  referred  to, 
adverted  in  them  to  a  case  like  the  present.  His  Honour  thought, 
that  the  course  which  the  plaintiff  had  taken  was  not  more 
objectionable  than  that  of  a  purchaser  without  notice  of  a  prior 
incumbrance,  who,  upon  afterwards  having  notice,  gets  in  an 
outstanding  term. 

[  623  ]       The  Vice-Chancellor  : 

Had  the  question  in  this  case  turned  alone  on  the  insujfficiencj 
of  the  memorial  of  the  settlement,  I  should  have  sent  a  case  to  a 
court  of  law.  As  the  matter,  however,  stands,  there  is  no  occasion 
to  take  that  course.  The  marriage  settlement  being  a  contract  for 
valuable  consideration,  and  prior  in  time  to  the  mortgage,  it  is 
prior  in  title  to  it,  unless  the  priority  is  changed  by  the  effect  of  the 
Act  of  Parliament.  Now,  the  Act  of  Parliament  provides,  thai 
''every  such  deed  or  conveyance  that  shall  at  any  time  after  the 
said  29th  day  of  September,  be  made  and  executed,  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  such  memorial  thereof 
be  registered  as  by  this  Act  is  directed,  before  the  registering  of  the 
memorial  of  the  deed  or  conveyance  under  which  such  subsequent 
purchaser  or  mortgagee  shall  claim."  The  memorial  mentioned  in 
the  second  part  of  the  section  must,  I  apprehend,  be  the  same  as 
that  mentioned  in  the  former  part.      The  5th  section  (4)  provides 

(1)  2  Atk.  175.  ^3)  13  B.  B.  236  (19  Ves.  4S5). 

(2)  4  B.  B.  64,  71  (3  Tes.  478,  485).  (4)  Bep.  54  &  55  Tict.  c.  54,  s,  7. 
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that  the  memorials  so  to  be  entered  and  registered  shall,  in  the  case  Essbx 
of  deeds  and  conveyances,  **  be  under  the  hand  and  seal  of  some  or  bauou. 
one  of  the  grantors,  or  some  or  one  of  the  grantees,  his  or  their 
heirs,  executors,  or  administrators,  guardians,  or  trustees,  attested 
by  tvfo  witnesses,  one  whereof  to  be  one  of  the  witnesses  to  the 
execution  of  such  deed  or  conveyance;  which  witness  shall,  upon 
his  oath,  before  one  of  the  said  registers,  &c.,  prove  the  signing 
and  sealing  of  such  memorial,  and  the  execution  of  the  deed  or 
conveyance  mentioned  in  such  memorial."  Now,  in  this  case  the 
memorial,  on  which  reliance  is  placed,  was  attested  by  two 
witnesses,  neither  of  whom  attested  the  execution  by  any  of  the 
parties  to  the  mortgage-deed,  unless  it  can  be  said  that  they 
attested  the  execution  in  this  way  :  Mrs.  Canham  being  a  party  to 
the  mortgage-deed,  and  having  died,  her  executor  takes  upon 
himself  to  go  through  the  somewhat  absurd  ceremony  of  signing 
and  sealing  the  deed,  and  having  such  ^signing  and  sealing  attested  [  *624  J 
by  two  witnesses.  These,  it  is  said,  were  witnesses  to  the  execution 
of  the  deed.  It  is  hardly  possible  to  speak  seriously  on  the  point. 
It  is  clear  that  this  second  memorial  was  not  such  a  memorial  as 
satisfies  the  provisions  of  the  Act. 

Then,  putting  the  two  first  memorials  out  of  the  question,  there 
was  no  memorial  at  all,  and  if  there  was  no  memorial  at  all,  the 
prior  title,  namely,  that  under  the  settlement,  must  prevail.  On 
the  other  hand,  admitting  the  validity  of  those  memorials,  the 
parties  claiming  under  the  settlement  have  not  only  a  prior  title 
but  a  prior  memorial  also.  Collecting  from  Mr.  Bigge's  book,  and 
from  what  has  been  stated  by  counsel,  that  the  practice  in  the 
office  has  been  in  accordance  with  the  course  taken  by  the  plaintiff, 
I  at  first  was  disposed  to  think  that,  whatever  my  own  opinion 
might  be,  it  would  be  better  to  direct  a  case  for  the  opinion  of  a 
court  of  law.  Considering,  however,  that  another  book  of  great 
and  deserved  celebrity  has  been  in  the  hands  of  the  profession  for 
more  than  twenty-five  years,  in  which  the  doctrine  advanced  by 
Mr.  Rigge  has  been  disputed  and  denied,  I  think  I  may  act  on  my 
own  opinion.    Therefore — 

Dismiss  the  bill  with  costs  as  against  the  infants,  and  without 
costs  as  against  the  defendant,  Mrs.  Eraser.  The  assignees  of  the 
bankrupt  absolutely  disclaiming  all  interest  in  the  suit,  let  them 
have  their  costs. 

Usual  decree  of  foreclosure  against  the  bankrupt. 
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18*2.  ADAMS  V.  BEOZE. 

Jvly  4. 
(1  Y.  &  C.  C.  C.  627—630.) 

B&UCE  V  -C  Where  by  the  terms  of  a  devise  or  settlement  of  real  estates,  the  ooobect 

r  ^27  -|  o^  ^^6  tenant  for  b'fe  is  necessary  to  enable  the  trustees  to  sell  the  e8tate^ ; 

upon  a  bill  filed  by  the  trustees  to  compel  the  specific  performance  of  a 
contract  for  sale,  the  plaintiffs,  in  order  to  obtain  a  decree  for  specific 
performance  at  the  hearing,  must  prove  that  the  requisite  coneent  to  the 
contract  was  given  before  the  filing  of  the  bill.  It  is  not  sufficient  for  th^- 
purpose  of  obtaining  an  immediate  decree,  to  prove  that  the  consent  wa.- 
given  before  the  hearing. 

The  contract  on  which  an  immediate  decree  for  specific  performance  L*> 
sought,  must  have  been  complete  in  all  its  essential  parts  before  the  filing 
of  the  bill. 

Barbara    Cockayne    Medlicott,   by  ber  will,   dated   the   20th 
February,  1838,  gave  and  devised  all  her  estate  in  Bowell  in  the 
county  of  Northampton  (except  Hall  farm)  to  the  use  of  the  Rev. 
W.  Cockayne  Adams,  the  Rev.  John  Wetherall,  and  John  West,  Esq., 
their  heirs  and  assigns,  during  the  life  of  her  daughter  Caroline 
Elizabeth,  wife  of  Thomas  Philip  Macneil,  in  trust  for  her  separate 
use,  and  after  her  decease,  to  the  use  of  the  first  and  other  sons  of 
the  said  C.  E.  Macneil  by  her  said  husband,  successively  in  tail 
male,  with  remainders  over.    And  the  testatrix  declared  that  it 
should  be  lawful  for  the  said  trustees  and  the  survivors   and 
survivor  of  them,  and  the  heirs  of  such  survivor,  at  any  time  or 
times  thereafter,  at  the  request  and  by  the  direction  of  the  said 
C.  E.  Macneil,  during  her  life,  testified  by  some  writing  under  her 
hand  and  seal,  and  attested  by  two  or  more  credible  witnesses,  to 
dispose  of   and  convey,  either  by  way  of   absolute  sale   or  in 
exchange   for  other  hereditaments,  all  or  any  part  of   the  said 
hereditaments  thereinbefore  devised,  situate  in  Bowell  aforesaid, 
and  the  inheritance  thereof  in  fee  simple,  to  any  person  or  person 
for  such   purpose  or  purposes  as  to  the  same  trustees,  or  the 
survivors,  &c.  should  seem  reasonable.    And  the  testatrix  devised 
all  her  messuages  and  hereditaments  in  Great  Oakley  and  PipwelK 
in  the  said  county  of  Northampton,  and  all  other  her  messuages, 
lands,  tenements,  and  hereditaments  not  thereinbefore  devised, 
unto  and  to  the  use  of  the  said  trustees,  their  heirs  and  assigns. 
upon  certain  trusts  therein  declared,  as  a  collateral  fund  in  aid  of 
her  personal  estate  for  the  payment  of  certain  legacies,  and  subject 
thereto  to  such  uses  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  and  declarations 
[  ♦628  ]      as  were  thereinbefore  declared  concerning  the  *e8tates  at  Pipwell, 
except  that,  immediately  after  the  death  of  her  daughter,  the  aaid 
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bereditamenta  should  be  beld  in  trust  for  tbe  said  T.  P.  Macneil  Adams 
for  his  life,  if  be  survived  his  said  wife,  and  it  should  be  lawful  for  brokb. 
the  said  G.  E.  Macneil  to  appoint  the  said  hereditaments  to  or 
amongst  any  one  or  more  of  her  said  sons  ;  and  also  that,  after  the 
decease  of  the  said  C.  E.  Macneil,  and  during  the  life  of  the  said 
T.  P.  Macneil,  tbe  said  hereditaments  should,  with  the  consent  of 
the  said  T.  P.  Macneil,  be  capable  of  being  sold  or  exchanged  in 
the  same  manner  as  the  same  might  be  sold  or  exchanged  in  the 
lifetime  of  the  said  G.  E.  Macneil,  with  her  consent,  and  at  her 
request  in  writing. 

The  testatrix  died,  leaving  the  devisees  named  in  her  will 
surviving  her. 

On  the  21st  December,  1841,  an  agreement  in  writing  of  that 
date  was  signed  by  the  two  surviving  trustees,  Adams  and 
Wetherall,  on  the  one  side,  and  William  De  Gapel  Broke,  on  the 
other,  for  the  sale  by  the  former  to  the  latter  of  the  Great  Oakley 
and  Pipwell  estates  for  18,500{. 

The  defendant  having  refused  to  complete  the  purchase,  the 
present  bill  was  filed  against  him,  to  compel  the  specific  per- 
formance of  the  contract.  Upon  the  cause  originally  coming  on 
for  hearing,  the  Yige-Ghancellob  took  notice  that  it  did  not  appear 
that  the  contract  was  entered  into  with  the  consent  of  G.  E. 
Macneil;  and,  by  consent,  the  cause  was  allowed  to  stand  over, 
that  the  plaintiffs  might  consider  that  point. 

The  cause  now  came  on  again  for  hearing,  when  the  plaintiff's 
counsel  produced  a  deed,  executed  by  G.  E.  Macneil,  and  dated  the 
28th  June,  1842,  which  was  subsequent  to  the  original  hearing, 
thereby  it  was  declared  that  G.  E.  Macneil  ratified  the  contract. 
The  deed  was  proved  by  affidavit. 

After  some  discussion  as  to  the  admissibility  of  this  evidence,  the       [  629  ] 
deed  was  read  by  consent. 


Mr,  Swanaton  and  Mr.  James,  for  the  plaintiffs. 


*     ♦     * 


Mr,  Wi{fram  and  Mr,  Reynolds,  for  the  defendant. 

The  Vicb-Ghancbllor  : 

An  estate  is  placed  in  strict  settlement,  which  the  trustees  have 
power  to  sell  and  withdraw  from  the  settlement  with  the  consent 
of  a  married  lady,  to  be  given  under  her  hand  and  seal,  and  to  be 
attested  by  two  or  more  witnesses.     The  main  branch   of  the 
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Knight 
Bruce,  V.-C. 

On  Appeal. 
1843. 

Jan.  2rt,  27, 

28,  3U. 

1840. 
Oer.  20. 


argument  has  been,  that  this  Court  is  to  regard  the  contract  on 
^hich  the  case  is  to  be  sent  into  the  Master's  office  as  a  contract  by 
the  two  trustees  ;  without  any  evidence  of  consent  by  the  married 
lady,  as  required  by  the  deed,  or  even  in  writing.  It  is  impossible 
to  say  that  the  consent  of  the  tenant  for  life  is  merely  formal 
matter.  As  between  the  tenant  for  life  and  the  trustees,  one  is  a 
check  upon  the  other.  The  estate  is  not  dealt  with  for  the  purposes 
of  sale,  till  there  is  a  contract  by  the  two  trustees  with  the  consent 
of  the  wife.  I  *do  not  say  that  this  consent  must  be  contem- 
poraneous with  the  act  of  the  trustees,  but  till  there  is  such  consent 
there  is  no  contract.  Here  the  plaintiffs  bring  forward  a  case  in 
which,  at  least  up  to  the  time  of  filing  the  bill,  no  contract  has 
been  proved.  Whether,  under  the  circumstances,  that  is  a  sufficient 
ground  for  dismissing  the  bill  is  another  thing.  That  has  not  been 
the  contention.  The  contention  has  been,  that  the  Court  ought 
to  send  this  case  to  the  Master's  office  without  evidence  of  the 
consent  of  the  tenant  for  life  to  the  contract.  In  point  of  form. 
I  cannot  at  this  moment  look  at  the  instrument  which  is  said  to 
amount  to  a  consent  on  her  part.    Therefore — 

Inquire  whether  Mrs.  Macneil  consented  to  the  contract,  and 
whether  the  trustees  entered  into  it  at  her  request,  and  by  her 
direction,  and  whether  such  request  and  direction  have  been 
expressed  by  writing  under  her  hand  and  seal,  attested  by  two 
witnesses.  And  if  the  Master  shall  find  in  the  affirmative,  declare 
that  the  contract  ought  to  be  specifically  performed,  and  refer  it  to 
the  Master  to  inquire  whether  a  good  title  can  be  made,  and  when 
it  was  first  shown. 


Loit! 

Lynduuiist, 

L.C. 

In  liuU»('  of 

Larth. 

I8*»l. 
Mtnth  IH,  14. 


COMBE  IK  CORPORATION  of   LONDON  (1). 

(1  Y.  &  C.  C.  0.  631—653;  S.  C.  6  Jur.  571 ;  affd.   15  L.  J.  Ch.  80 ;  S,  C  lu 

Jui\  57 ;  4  H.  L.  C.  1089.) 

In  a  Buit  instituted  against  the  Corporation  of  London,  for  diaooTerr.  i:i 
aid  of  a  defence  to  a  bill  brought  by  them  for  an  account  of  certain  alle^ 
dues  to  which  they  claimed  a  title  by  prescription,  the  corporation  admitted 
the  possession  of  certain  charters,  books,  and  documents  relating  to  ti* 
matters  in  question,  which  they  alleged  formed  part  of  their  title,  and  vc^i« 
intended  to  be  used  as  evidence  against  the  plaintiffs,  but  which  ihex  i:i 
not  with  sufficient  precision  deny  might  form  part  of  the  plaintiffs'  titk. .' 


[631] 


(1)  Morris  v.  Edwards  (1890)  15 
App.  Ca.  309,  314,  60  L.  J.  Q.  B.  292, 
63  L.  T.  26;  Att-Gefi,  v.  CorpGration 


of  Newcastle  [1899]  2  Q.   B.  4T>,  *> 
L.  J.  a  B.  1012,  81  L.  T.  311,  C  1. 
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Corpora- 
tion OF 


contain  matter  impeaching  their  own  defence  :  Held,  that  the  plaintiffs  in        Combe 
the  bill  of  discovery  were  entitled  to  the  production  of  such  documents. 

To  protect  a  defendant  from  the  discovery  or  production  of  a  document 
relating  to  the  subject  in  dispute,  it  is  not  sufficient  that  it  should  be  London. 
evidence  of  his  title,  or  contain  evidence  which  he  intends  or  is  entitled  to 
use  in  support  of  his  case;  it  must  contain  no  matter  supporting  the 
plaintiffs  title  or  the  plaintiffs  case,  or  impeaching  the  defence,  and  the 
defendant  must  aver  by  his  answer,  with  a  reasonable  degree  of  distinct- 
ness, that  the  document  does  contain  no  such  matter. 

Production  of  cases  and  opinions  of  counsel  thereon,  relating  to  the 
matters  in  issue,  refused. 

In  Jaly,  1889,  the  Mayor  and  Commonalty  and  Citizens  of  the 
city  of  London  filed  their  bill  against  the  present  plaintiffs,  who 
were  partners  and  brewers  in  the  Savoy,  in  St.  Martin's  in  the 
Fields,  Westminster,  which,  after  alleging  that  the  citizens  of 
London  had,  for  a  very  long  period,  enjoyed  great  and  extensive 
privileges,  which  had  been  conferred  upon  them  by  Boyal  charter, 
and  many  valuable  rights  and  privileges  by  castom  and  prescription, 
which  had  from  time  to  time  been  confirmed  and  sanctioned  by 
charters  and  Acts  of  Parliament,  [stated]  :  That  the  corporation 
of  London  and  their  predecessors,  from  time  immemorial,  have 
been  legally  entitled  to  exercise  and  enjoy,  and  have  of  right 
exercised  and  enjoyed,  the  office  of  measurer  and  measuring  of  all 
[grain,  salt,  fruit,]  and  of  all  mercantile  wares  and  things  what- 
soever measurable,  in  or  unto  the  port  of  London  coming,  carried, 
or  brought  upon  the  water  of  Thames,  in  whatsoever  ship,  barge, 
boat,  or  vessel,  floating,  laden,  and  being  on  whatsoever  *part  of  [  *632  ] 
the  said  water  of  Thames,  and  upon  whatsoever  bank,  shore,  or 
wharf  of  the  said  water  of  Thames,  which  shall  come  to,  arrive, 
abide,  be  delivered  or  laid  down  from  the  bridge  of  the  town  of 
Staines,  westward  to  the  bridge  of  London,  and  from  thence  to  the 
place  called  Yendall,  otherwise  Yantlet,  towards  the  sea  and  east, 
and  in  Medway,  and  in  the  said  port  of  the  city  of  London  aforesaid, 
and  to  exercise  and  occupy  the  same  office  by  the  mayor  of  the  said 
city  for  the  time  being  during  the  time  of  his  mayoralty,  or  by  his 
sufficient  deputies:  and  also  for  all  the  time  aforesaid  have  had 
and  taken,  and  ought  to  have  and  take,  to  their  proper  use  by  the 
mayor  of  the  said  city  for  the  time  being  during  his  mayoralty,  or 
by  his  sufficient  deputies,  all  wages,  rewards,  fees,  and  profits,  to 
the  same  office  belonging  [and  thereinafter  enumerated] . 

The  bill  then,  after  setting  forth  a  charter  of  the  8  Jac.  I., 
whereby  the  alleged  right  of  the  corporation  was  stated  to  have 
been  confirmed,  alleged    *    *    that  the  present  plaintiffs  had       [  63S  ] 
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[  '635  ] 


landed  at  their  wharf  in  the  Savoy  large  quantities  *of  malt  from 
Yarmouth  and  other  places,  part  of  which  they  had  consumed  in 
the  way  of  their  trade,  and  part  of  which  they  had  sold,  without 
giving  notice  to  the  corporation,  or  to  the  corn-meters,  or  at  the 
Cocket  Office,  and  without  obtaining  such  warrants,  or  paying  snch 
fees  as  aforesaid,  prayed  for  an  account  of  the  malt  so  disposed 
of  since  the  year  1883,  and  of  the  sums  due  to  the  corporation  from 
the  present  plaintiffs  in  respect  of  such  ancient  and  accustomed 
fees,  wages,  and  rewards,  and  their  said  office  of  measurer ;  and, 
if  necessary,  that  the  right  of  the  corporation  to  such  ancient  fees, 
wages,  and  rewards,  and  the  said  office  of  measurer,  might  be 
established  by  the  decree  of  the  Court. 

To  this  bill  the  [present]  plaintiffs  put  in  their  answer,  and  likewise 
filed  a  cross  bill  for  discovery  of  documents.  The  substance  of  their 
case,  as  alleged  by  their  answer  and  cross  bill,  was  this :  That 
the  right  of  metage  claimed  by  the  corporation  had  no  legal  origin ; 
that  such  claim  commenced  long  since  the  time  of  legal  memory, 
and  that  the  exercise  of  it,  so  far  as  it  had  been  exercised,  was  of 
modern  origin ;  that  in  the  time  of  Henry  the  Third,  the  only  port 
in  London  at  which  corn  could  be  landed  was  Queenhithe,  to  which 
place,  under  an  order  of  the  seventh  of  that  reign,  foreign  ships 
(or  vessels  not  belonging  to  the  citizens  of  London)  were  compelled 
to  unload  their  corn,  and  to  pay  certain  dues  for  the  use  of  the 
King ;  that  this  order  did  not  affect  citizens  who  imported  com ; 
that  by  a  covenant  of  the  30  Hen.  HI.,  between  the  Earl  of  Cornwall 
and  John  de  Gysors,  then  mayor  of  London,  and  by  a  charter 
of  confirmation  of  the  31  Hen.  III.,  Queenhithe  was  granted  to  the 
Mayor  and  Commonalty  of  the  city  of  London,  who  then  first  took 
possession  of  it ;  that  they  thenceforth,  to  the  time  of  King 
Edward  IV.,  used  and  enjoyed  Queenhithe  as  the  only  or  principal 
place  for  the  landing  of  corn  in  London  by  the  river  Thames,  and 
for  the  sale  of  such  corn ;  that  after  the  ^charter  was  so  granted. 
and  possession  was  so  taken,  the  corporation  for  the  first  time 
appointed  a  body  of  men  to  measure  and  carry  com,  grain,  and 
other  articles  brought  into  London  by  citizens ;  that  such  office  o( 
measuring  and  carrying  was  instituted  and  practised  for  the  sole 
convenience  of  the  said  citizens,  or  the  inhabitants  of  the  said  dtv, 
and  was  not  a  franchise  of  the  corporation,  and  that  strangers  could 
not  require  the  measurement  of  articles  imported  by  them,  witfaoat 
a  licence  from  the  bailiffs  of  Queenhithe ;  that  this,  and  also  iht- 
rates  for  metage,  appeared  from  an  inquisition  taken  before  KU^ 
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Russell,  Mayor  of  London,  in  the  29  Edw.  I.,  (set  out  in  the  bill) ; 

that  the  rates  and  dues  now  claimed  for  metage  far  exceeded  those 

mentioned  in  the  finding  to  such  inquisition;  that  there  was  no 

documentary  evidence  respecting  the  customs  or  dues  of  measuring 

and  carrying  corn  and  grain  and  other  articles  of  provision,  landed 

in  the  city  from  vessels  on  the  Thames,  more  ancient  in  date  than 

the  aforesaid  inquisition  and  finding ;  that  it  appeared  from  an  act 

of  common  council  of  8  or  4  Edw.  IV.,  (set  out  in  the  bill),  that 

Billingsgate,  as  well  as  Queenhithe,  was  then  a  public  market ;  and 

that  they  were  then  the  only  public  markets  for  the  sale  of  com, 

grain,  and  other  articles  imported  as  aforesaid ;  that  it  appeared 

from  the  before-mentioned  inquisition  and  finding  of  29  Edw.  I., 

and  from  an  order  of  the  court  of  aldermen  and  report  thereon  in 

the  8  Eliz.,  and  from  a  proclamation  of  9  Eliz.,  and  from  a  charter 

of  8  Jac.  I.,  (20th  September,  1609),  (all  set  out  in  the  bill),  and  the 

fact  was,  that  the  right  of  the  corporation  (if  any)  to  measure  corn, 

malt,  and  other  grain  for  citizens,  and  to  demand  fees  or  wages  in 

respect  thereof,  was  limited  to  such  of  the  last-mentioned  particulars 

as  were  brought  by  way  of  the  river  Thames  to  the  city  of  London 

to  be  there  sold  in  public  market ;  that,  except  upon  license,  there 

was  no  custom  to  measure  corn,  &c.  for  strangers  till  long  after  the 

29  Edw.  I.,  and  no  claim  of  any  right  of  metage  *at  private  wharfs 

within  the  city  until  long  after  the  charter  of  1  Jac.  I.,  mentioned 

in   the  defendant's   bill;  that  it   appeared  by  the  books  of  the 

corporation,  and  their  deputies,  and  the  fact  was,  that,  until  late 

years,  the  corporation  did  not  claim  metage  beyond  the  local  limits 

of  the  city ;  that  the  claim  of  metage  to  the  westward  of  the  local 

limits  was  not  made  till  about  thirty  years  ago,  and  in  many 

instances,  as  would  appear  from  books  and  papers  in  possession 

of  the  corporation,  had  been  defeated  or  submitted  to  through  fear 

or  misapprehension  of  the  rights  of  the  parties ;  and  that  the  claim 

of  metage  in  private  wharfs  westward  of  the  local  limits  of  the  city 

had  not  been  made  till  about  ten  years  since.     *     ♦     ♦ 

The  bill  of  discovery  then  alleged  that  the  defendants,  the 
corporation,  and  the  other  defendants  thereto,  and  the  fellowship 
of  porters,  consisting  in  part  of  the  said  corn-meters,  (as  members 
of  the  said  fellowship,  and  in  that  character  alone),  had  in  their 
possession,  custody,  or  power  divers  accounts  and  books  of  account, 
in  which  entries  had  been  made  of  all  corn,  malt,  and  grain,  and 
other  articles  measured  by  the  said  corn-meters  during  a  long 
series  of  years,  together  with  the  names  of  the  persons  on  whose 
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behalf  and  the  times  and  places  at  which  such  measuring  had 
been  made,  and  the  fees  and  wages  for  such  measures ;  and  that 
the  defendants,  the  corporation,  and  the  other  defendants,  had 
access  to  such  accounts  and  books  of  ^account,  and  were  entitled 
to  inspect  and  copy  the  same ;  and  that  if  such  books  and  accounts 
were  produced  it  would  thereby  appear  that  the  right  of  measoring 
corn,  malt,  grain,  and  other  articles,  claimed  by  the  corporation, 
had  not  been  exercised  at  any  place  above  or  to  the  west  of  the 
city  of  London  longer  than  thirty,  years  last  past ;  and  that  at 
gome  of  the  places,  at  which  corn,  malt,  and  other  grain  had  been 
imported  for  a  long  series  of  years  between  Staines  Bridge  and 
the  city  aforesaid,  it  had  not  been  exercised  longer  than  three  or 
four  years  last  past,  and  that  at  others  of  such  last-mentioned 
places  it  had  never  been  exercised  at  all ;  and  that  such  alleged 
right  had  not  been  exercised  until  late  years  at  any  of  the  places 
lying  on  the  banks  of  the  said  river  Thames,  below  or  to  the  eabt 
of  the  said  city,  although  at  many  of  such  places,  com,  malt,  and 
grain  had,  from  time  immemorial,  or  for  a  long  series  of  years, 
been  imported  and  landed  from  vessels  on  the  said  river  Thames ; 
and  it  would  further  appear,  from  the  said  books  and  accounts,  if 
produced,  that  the  rates  of  fees,  wages,  and  rewards  claimed  and 
received  on  account  of  the  metage  aforesaid,  and  the  labour 
incidental  thereto,  had  from  time  to  time  varied. 

The  bill  of  discovery  further  alleged  that  John  Hurcombe  and 
John  Eayres,  defendants  thereto,  were  respectively  members  of 
the  corporation  of  the  city  of  London,  the  former  holding  the 
office  of  clerk  of  the  corn-meters'  office,  and  the  latter  the  office 
of  clerk  at  Brook's  wharf  for  the  corn-meters,  and  that  they  were 
respectively  agents  of  the  corporation,  and  of  the  said  fellowship, 
or  of  the  said  corn-meters ;  and  that,  on  their  behalf,  they  had 
the  care  and  custody  of  all  books,  accounts,  and  papers  relating 
to  the  metage  in  question,  and  the  work  which  had  been  done 
and  the  fees  which  had  been  received  in  respect  thereof ;  and  that 
Henry  Woodthorpe,  a  defendant  thereto,  was  a  member  of  the 
said  corporation,  and  held  *the  office  of  town-clerk  of  the  said  eit>' 
and  corporation,  and  was  their  agent,  and  as  such  had  the  care 
and  custody  of  all  the  archives,  deeds,  records,  muniments,  papers, 
and  evidences,  relating  to  the  matters  aforesaid ;  *  *  and  that 
they  also  had  in  their  possession,  custody,  or  power,  some  docu- 
ments, or  copies,  or  abstracts  thereof,  or  extracts  therefrom. 
relating  to  the  dues  and  charges  received  by  the  bailiffs,  or  other 
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officers  of  Qaeenhithe  aforesaid,  for  or  on  behalf  of  the  King,  or 
knew  where  the  same  were  to  be  found ;  and  that  the  defendants, 
the  corporation,  possessed  certain  written  or  printed  books,  and 
certain  repertories,  in  some  of  which  were  entered  or  to  be  found 
divers  notices,  statements,  histories,  and  copies,  or  abstracts  of 
documents,  or  extracts  therefrom,  respectively  relating  to  Queen- 
hithe  and  Billingsgate  aforesaid,  and  the  several  documents 
thereinbefore  mentioned,  and  the  measuring  and  carrying  of 
com  and  grain  by  the  meters  and  porters  aforesaid.  The  bill 
then  charged  that  all  the  defendants  had  in  their  possession, 
custody,  or  power,  divers  cases  and  opinions  of  counsel  relating 
to  the  right  of  measuring,  &c.,  which  were  prepared  and  answered 
long  before  the  matter  now  in  dispute  between  the  parties  was 
agitated  between  them,  and  which  ought  to  be  produced,  &c. 

The  defendants,  Hurcombe  and  Eayres,  by  their  answer,  admitted 
that  all  the  books  of  account,  and  accounts  relating  to  the  metage, 
had  been  for  some  time  past,  kept  by  them.  They  denied  that  if 
the  said  books  of  account  were  produced,  it  would  appear  that  the 
right  of  metage  claimed  by  the  corporation  was  not  exercised  at 
any  place  above  or  to  the  west  of  the  city  longer  than  thirty  years 
ago.  They  then  mentioned  several  places  to  the  west  of  the  city, 
as  Kingston,  Battersea,  &c.,  at  which  metage  had  been  done  at  an 
earlier  period,  as  to  which  there  were  entries  in  the  books,  and 
they  set  forth  the  earliest  entries  respecting  the  metage  at  those 
places.  They  stated,  that  it  had  not  been  the  practice  to  specify 
in  the  entries,  relative  to  metage  below  or  to  the  eastward  of  the 
city,  the  names  of  the  particular  places  where  the  metage  was 
done.  At  a  subsequent  part  of  their  answer  they  stated,  that 
''  they  have  hereinbefore  set  forth  and  discovered  the  names  of 
all  places  on  the  banks  of  the  said  river,  other  than  those  which 
are  in  the  said  city  of  London,  at  which  the  exercise  of  the  said 
right  of  metage  is  shown  or  appears  by  any  entries  in  the  said 
books  of  account,  which  these  defendants  have  met  with ;  but  these 
defendants  say,  that  such  books  of  account  are  numerous,  and 
may  contain  the  names  of  many  other  places  than  such  as  are 
hereinbefore  mentioned  at  which  the  right  of  such  metage  has 
been  exercised ;  but  save  as  hereinbefore  is  mentioned,  these  defen- 
dants deny,  to  the  best  of  their  knowledge,  information,  and  belief, 
that  it  would  appear  by  the  said  books  of  account,  or  any  or 
either  of  them,  if  produced,  that  the  rates  of  the  fees,  wages,  and 
rewards,  claimed  or  received  on  account  of  the  metage  aforesaid » 
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or  the  labour  incidental  thereto  have,  from  time  to  time,  or  at 
any  times  or  time  varied ;  and  save  as  hereinbefore  is  mentioned, 
these  defendants  deny,  to  the  best  of  their  knowledge,  information, 
and  belief,  that  in  fact  the  rates  of  the  said  fees,  wages,  or  rewards 
for  such  metage  as  aforesaid,  or  the  labour  incidental  thereto,  *or 
any  or  either  of  them,  have  or  has,  from  time  to  time,  or  at  any 
time  or  times  varied,  or  that  the  fees,  wages,  or  rewards  now 
charged  in  respect  of  metage,  except  the  said  fee  of  Sd.  and  lOr/. 
in  the  name  of  fillage,  or  any  or  either  of  them,  have  not  always 
been  uniform,  or  have  not  existed  from  time  immemorial,'*  &c. 

The  defendants,  the  corporation  of  London  and  Henry  Wood- 
thorpe,  by  their  answer,  denied  the  principal  allegations  contained 
in  the  bill  of  discovery  relative  to  the  claim  in  question.     With 
respect  to  the  metage  books,  they  averred  as  follows  :  '*  And  these 
defendants  say,  that  all  the  books  of  account  and  accounts  relative 
to  metage  are  kept  by  the  respective  persons  hereinafter  named, 
and  none  of  such  books  of  account  or  accounts  are  in  the  actual 
possession  or  custody  of  these  defendants,  or  either  of  them ;  and 
these  defendants  have  not  had  occasion  for  many  years  to  examine 
or  inspect  the  same,  except  that  these  defendants,  the  mayor,  &c.  (i), 
say,   they  have    lately  caused   the   said   books    of    account    and 
accounts  to  be  examined,  and  the  same  relate  to  dues  and  wages 
and  receipts  of  the  said  corn-meters,  for  the  metage  of  com  and 
grain  in  exercise  of  the  said  right;  and  such  books  of  account 
contain  entries  which  these  defendants,  the  mayor,  &c.,  are  advised 
and  believe  form  most  material  evidence  in  support  of  their  exclu- 
sive right  of  metage  within  the  limits  aforesaid,  and  which  books 
of  account  these  defendants  last  named  intend  to  make  use  of  in 
evidence,  on  the  hearing  of  the  cause  between  these  defendants 
last  named  and  the  said  plaintiffs,  in  support  thereof.     However. 
these  defendants,  the  mayor,  &c.,  say,  that  they  have  hereinafter 
set  forth,  according  to  the  best  of  their  knowledge,  information,  and 
^belief,  the  earliest  entries  in  the  said  books  of  account  respecting 
such   metage."     The  defendants,  at  a  subsequent  part  of  their 
answer,  stated,  that  the  earliest  entries  respecting  such  metage  at 
private  wharfs  west  of  the  city,  in  such  books  of  account,  were  in  iht 
words  and  figures  following,  that  is  to  say :  1789,  January  16th,  Isaac 
Streley,  Windsor,  Melford  Lane,  «&c. ;  ''  but  they  believe  that  manj 


(1)  The  words  **  Mayor  &c."  are 
intended  to  express  "  The  Mayor  and 
Commonalty  and  Citizens  of  the  City 


of  Loudon,"  without  the  defeodjiDt. 
Henry  Woodthorpe. 
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of  the  older  books  of  accounts  have  been  lost.  And  these  defendants 
say,  that  the  said  books  of  account  now  in  existence  are  numerous, 
and  these  defendants  have  not  met  with  any  entries  therein  of  metage 
done  at  any  private  wharfs  westward  of  the  said  city  of  London, 
except  at  such  several  places  as  are  hereinbefore  mentioned." 

In  a  subsequent  part  of  their  answer,  the  defendants  stated  as 
follows :  "  They  believe  it  to  be  true,  that  the  corn-meters  have 
in  their  possession,  subject  to  the  inspection  of  these  defendants, 
the  mayor,  &c.,  divers  books  of  account,  containing  entries  of, 
or  relating  to  all,  or  the  greater  part  of  the  corn,  malt,  and  grain 
which  have  been  measured  by  them,  or  by  the  corn-meters  of  the 
city  of  London  since  the  year  1699 ;  and  that  such  books  of  account 
are  deposited  in  the  office  or  place  of  resort  of  the  said  corn-meters, 
situate  at  Great  Tower  Street  and  Brook's  Wharf,  in  the  said  city 
of  London,  and  are  in  the  possession  of  the  said  John  Hurcombe 
and  John  Eayres ;  and  these  defendants  admit,  that  these  defen- 
dants, the  mayor,  &c.,  have  access  to  the  said  books  of  account, 
and  are  entitled  to  inspect  and  take  copies  of  the  same ;  and  these 
defendants,  the  mayor,  &c.,  say,  that  they  never  in  fact,  until  after 
they  were  called  upon  to  put  in  their  answer  to  the  said  bill, 
inspected  the  same,  the  same  having  been  kept  entirely  by  and 
under  the  sole  inspection  and  control  of  the  said  corn-meters, 
whose  interests  the  said  books  relate  to  and  concern.  And  these 
defendants  say,  that  none  of  such  books  are  or  is  in  the  actual 
custody  or  possession  of  these  defendants,  or  any  of  them ;  *but 
these  defendants  believe,  that  all  of  such  books  as  now  exist  are 
in  the  actual  possession  and  custody  of  the  defendants,  John 
Hurcombe  and  John  Eayres,  or  one  of  them.  And  these  defendants 
admit,  that  the  said  books  have  been  kept  by  the  said  corn-meters, 
as  the  deputies  of  the  said  corporation  of  London ;  and  that  some 
of  the  said  books  of  account  do  contain  entries  of  the  names  of 
some  of  the  persons  on  whose  behalf,  and  of  some  of  the  places  at 
which  such  measuring  has  been  made,  and  of  some  of  the  respective 
times,  since  the  year  1699,  when  such  measuring  was  done,  and  of 
some  of  the  fees,  wages,  and  rewards  received  for  such  measurings 
respectively,"  &c.  **  And  these  defendants,  the  mayor,  &c.,  say, 
that  such  of  the  said  books  of  account  as  they  have  caused  to  be 
inspected,  as  hereinbefore  is  mentioned,  and  as  they  have  been 
informed  and  believe  are  now  known  to  exist,  do  not  go  further 
back,  and  do  not  contain  any  entry  of  an  earlier  date  than  the  year 
1699.     And  these  defendants  deny,  that  if  the  said  books  of  account 
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were  produced,  it  would  appear  thereby,  or  by  any  or  either  of 
them,  that  the  right  of  metage  claimed  by  the  bill  of  these  defen- 
dants, the  mayor,  &c.,  was  not  exercised  at  any  place  above,  or  to 
the  west  of  the  said  city  of  London,  longer  than  thirty  years  ago. 
And  these  defendants,  the  mayor,  &c.,  say,  that  the  earliest  entry 
in  the  oldest  of  the  said  books  of  account  known  to  the  defendants 
last  named^  &c.,  is  &c.     And  these  defendants,  the  mayor,  &c., 
deny  that  it  would  appear  by  the  said  books  of  account,  or  any  or 
either  of  them,  if  produced,  that  the  said  right  or  franchise  of 
metage  was  not  exercised,  &c.,  between  Staines  Bridge  and  the 
said  city  of  London  respectively,  longer  ago  than  three  or  four 
years  from  the  time  in  the  said  bill  in  that  behalf  mentioned  :  and 
these  defendants  say,  that  the  earliest  entry  in  the  said  books 
of  account,  or  any  of  them,  known  to  these  defendants  last  named, 
of  the  exercise  of  the  said  right  of  metage  at  Kingston,  is  in  the 
*words  and  figures  following,  &c.    And  these  defendants  say,  that 
the  earliest  entry  in  the  said  books  of  account,  or  any  of  them, 
which  these  defendants  have  met  with  of  the  execcise  of  the  said 
right  of   metage  at  Wandsworth,  is  in   the  words  and  figures 
following,"  &c.     (Then  followed  similar  allegations  as  to  metage 
at  Battersea,   and   other    places.)    ''But   these  defendants,   the 
mayor,  &c.,  say,  that  it  does  not  appear  by  the  said   books  of 
account,  or  any  of  them,  as  they  believe,  and  these  last-named 
defendants  have  no  means  of  knowing  whether  the  metage,  which 
was  done  at  the  several  and  respective  towns  and  places  herein- 
before mentioned  above,  or  to  the  west  of  the  said  city  of  London, 
was  done  at  public  or  private  wharfs  there,  or  at  what  particular 
wharfs  or  places  such  metage  was  done;  and  although   these 
defendants,  the  mayor,  &c.,  say   they  have  not  discovered  any 
entries  or  entry  in  such  books  of  account,  or  any  or  either  of  them, 
of  the  exercise  of  such  right  of  metage  at  Chertsey,  <&c.,  yet  these 
defendants  believe  that  such  right  of  metage  has  been  always 
exercised  at  such  several  last-mentioned  places,  &c. :  and  these 
defendants  deny,  to  the  best  of  their  knowledge,  information,  and 
belief,  that  it  would  appear  by  the  said  books  of  account,  or  any  or 
either  of  them,  if  produced,  that  the  said  right  of  metage  has  not 
been  exercised  at  any  of  the  places  lying  on  the  banks  of  the  said 
river  below,  or  to  the  east  of  the  said  city,  until  late  years." 

The  defendants,  the  corporation,  then  stated  their  belief,  that 
it  had  not  been  the  practice  to  enter  in  the  books  of  account  the 
names  of  places  in  respect  of  metage  done  below  or  to  the  east 
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of  the  city  of  London,  such  metage  usually  taking  place  on  board 
the  vessel,  &c. :  and  the  defendants,  collectively,  stated  their  belief, 
that  the  earliest  entry  which  they  had  met  with  as  to  metage  below 
the  city  was  thus — "  April,  1699,  ifec. ;  *'  and  they  believed  that 
very  little  of  any  corn,  &c.,  was  landed  between  Staines  Bridge 
^and  Yantlet,  where  the  corn-meters  had  not  exercised,  and  did 
not  continue  to  exercise,  the  right  of  metage.  ''However,  for 
the  reasons  herein  mentioned,  these  defendants  do  not  know,  and 
cannot  set  forth  as  to  their  belief  or  otherwise,  whether  the  said 
books  of  account,  or  any  of  them,  do  or  does  contain  any  entry 
whatever  relating  to  the  exercise  of  the  said  right  of  metage  at  any 
or  either  of  the  towns  or  places  in  the  said  bill  named,  or  other 
towns  or  places  on  the  banks  of  the  said  river  between  Staines 
Bridge  and  Yantlet  Greek  aforesaid,  except  such  as  are  hereinbefore 
in  that  behalf  mentioned :  and  these  defendants,  the  mayor,  &c., 
say  they  have  hereinbefore  set  forth  and  discovered  the  names 
of  all  places  on  the  banks  of  the  said  river,  other  than  those  which 
are  in  the  said  city  of  London,  at  which  the  exercise  of  the  said 
right  of  metage  is  shown  or  appears  by  any  entries  in  the  said 
books  of  account  which  these  defendants  have  met  with ;  but  these 
last-named  defendants  say,  that  such  books  of  account  are  numerous, 
and  may  contain  the  names  of  many  other  places  than  those  which 
are  hereinbefore  mentioned  at  which  the  right  of  metage  has  been 
exercised ;  but  save  as  hereinbefore  is  mentioned,  these  defendants 
deny,  to  the  best  of  their  knowledge,  information,  and  belief, 
that  it  would  appear  by  the  said  books  of  account,  or  any  or  either 
of  them,  if  produced,  that  the  rates  of  the  fees,  wages,  or  rewards, 
claimed  or  received  on  account  of  the  metage  aforesaid,  or  the 
labour  incidental  thereto,  have  from  time  to  time,  or  at  any  times 
or  time,  varied." 

Li  answer  to  the  charges  of  possession  of  documents  the  defendants 
denied  that  the  act  of  common  council,  proclamation,  report,  and 
orders,  related  to  the  claim  of  metage  or  porterage,  or  any  of  the 
matters  in  question.  They  also  denied,  generally,  the  possession  of 
documents  relating  to  the  matters  in  the  bill  mentioned,  '*  except 
that  these  defendants  say,  there  are  in  the  custody,  power,  or  pos- 
session of  these  defendants  certain  written  books  and  repertories, 
which  *are  mentioned  and  set  forth  in  the  first  schedule  to  this  their 
answer  annexed,  and  which  they  pray  may  be  taken  as  part  thereof, 
which  books  and  repertories  form  a  part  of  the  records  of  the  said 
city  of  London,  which  contain  entries  of  divers  matters  and  things 
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which  these  defendants,  the  mayor,  &c.,  are  advised  and  believe 
form  most  material  evidence  of  their  said  exclusive  right  of  metage, 
and  which  these  last-named  defendants  intend  to  make  use  of 
against  the  said   complainants  in  the   before-mentioned   suit  in 
support  of  their  said  right :  and  these  defendants  admit  that  they 
have  in  their  possession  a  book  marked  B.,  containing  an  entry 
purporting  to  be  an  account  of  certain  dues  and  charges  payable  to 
the  Grown  in  the  time  of  King  Henry  the  Third,  in  respect  of 
vessels  coming  to  Queenhithe,  or  in  respect  of  the  port  or  landing 
of  articles  and  things  at  Queenhithe;  but  these  defendants  say, 
that  the  said  book  marked  B.  does  not  form  any  part  of  the  records 
of  the  said  city,  or  of  any  records   in  the  possession  of   these 
defendants,   and   these  defendants    have  no   means  of   knowing 
whether  the  said  entry  contains  a  true  reference  to  or  representa- 
tion of  the  matters  or  things  to  which  it  purports  to  relate ;  how- 
ever, these  defendants,  the  mayor,  &c.,  say  that  the  said  book 
marked  B.  contains  entries  of  divers  matters  and  things  which 
these  last-named  defendants  are  advised  and  believe  form  most 
material  evidence  of  their  said  exclusive  right  of  metage,  and  which 
these  last-named  defendants  intend  to  make  use  of  against  said 
complainants  in  the  before-mentioned  suit.     But  save  as  aforesaid, 
these  defendants  deny,  to  the  best  of  their  knowledge,  information, 
and  belief,  that  these  defendants,  or  any  or  either  of  them,  or 
any  other  persons  or  person,  by  the  order  or  for  the  use  of  them, 
or  any  or  either  of  them,  have,  or  hath,  or  had  lately,  in  their 
or  his  possession,  power,  or  custody,  any  documents  or  document 
relating  to  the  dues  and  charges  received  by  the  bailiffs/'  d-c. 
(following  the  words  of  the  bill).    The  defendants  then  admitted 
*that  they  had  in  their  custody  or  power  certain  written  books  and 
repertories,  containing  statements,  or  purporting  to  contain  copies 
and  extracts  from  documents  relating  to  Queenhithe  and  BillingB- 
gate,  and  the  measuring  of  corn,  &c.,  which  books  and  repertories, 
as  they  alleged,  contained,  from  a  very  early  period  of  time,  the 
proceedings  of  the  court  of  aldermen  and  court  of  common  council, 
and  other  matters  relating  to  the  city  and  its  privileges ;  and  the 
defendants  stated,  that  the  said  books  and  repertories  were  referred 
to  or  contained  in   the  first  schedule  to   their  answer,  but  the 
defendants  submitted  that  the  plaintiffs  were  not  entitled  to  inspect 
them,  and  that  the  defendants  ought  not  to  be  compelled  to  produce 
them,  for  the  defendants  denied  that  the  plaintiffs  had  any  interest 
therein,  or  in  any  or  either  of  them.     ''  Moreover,  these  defendant 
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deny,  to  the  best  of  their  knowledge,  information,  and  belief,  that 
if  the  said  books,  repertories,  documents,  evidences,  and  writings, 
or  any  or  either  of  them,  were  or  was  produced,  it  would  appear, 
by  them  or  any  or  either  of  them,  that  the  said  right  of  metage 
commenced  within  the  time  of  legal  memory,  or  that  the  right 
thereto  is  confined  to  the  said  city  of  London,  or  the  public  quays, 
or  wharfs,  or  markets  situated  within  the  said  limits,  or  that  the 
said  books,  repertories,  documents,  evidences,  and  writings  contain 
or  would  furnish  evidence  on  behalf  of  the  said  complainants,  and 
in  support  of  their  defence  to  the  said  suit  commenced  by  these 
defendants,  the  mayor,  &c.,  against  the  said  complainants ;  on  the 
contrary,  these  defendants  say  they  are  advised  and  believe,  that 
such  books,  repertories,  documents,  evidences,  and  writings  contain 
entries  of  divers  matters  and  things,  which  these  defendants  are 
advised  and  believe  are  most  material  evidence  in  support  of  the 
said  right  of  metage." 

In  answer  to  the  charge  of  possession  of  cases  and  opinions,  the 
defendants  admitted,  ''  that  they  have  in  their  possession,  custody, 
or  power  divers  written  cases  and  ^answers  thereto,  relating  to 
the  right  of  measuring  and  carrying  corn  and  grain  landed  from 
the  Thames ;  and  these  defendants  say  they  have,  in  the  second 
schedule  to  this  their  answer  annexed,  and  which  they  pray  may 
be  taken  as  of  part  thereof,  set  forth  a  list  or  schedule  of  all  such 
cases  and  answers  thereto.  However,  these  defendants  say,  that 
the  said  cases  consist  of  three  sorts :  first,  cases  relating  to  the  right 
to  metage  and  portage :  secondly,  cases  relating  to  the  right  to 
metage  only :  thirdly,  cases  relating  to  the  right  of  portage  only : 
and  these  defendants  say,  that  all  the  said  cases  were  prepared  by 
the  solicitor  or  legal  adviser  of  the  corporation  of  London  on  their 
behalf,  either  after  litigation  upon  the  subject  of  such  cases  had 
commenced  between  the  said  corporation  and  parties  disputing  their 
rights,  or  in  contemplation  of  litigation  upon  the  subject-matter  of 
such  cases,  and  with  a  view  to  the  assertion  in  such  litigation  of 
the  rights  of  the  said  corporation  to  metage  and  portage.  And 
these  defendants  say,  that  all  such  cases  set  out  and  contain  state- 
ments of  the  evidence  of  the  defendants  relating  to  the  subject-matter 
of  such  cases  respectively  to  be  used  in  case  of  litigation  ensuing, 
in  respect  of  the  subject-matter  of  such  cases;  and  such  cases, 
and  especially  such  as  relate  to  metage,  set  out  and  contain  state- 
ments of  evidence  which  these  defendants  believe  to  be  most 
material,  and  which  they  intend  to  adduce  in  support  of  their 
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right  in  the  suit  commenced  by  these  defendants  against  the  said 
complainants,  for  an  account  of  what  is  due  to  these  defendants 
from  the  said  complainants  in  respect  to  the  metage  of  malt  which 
the  said  complainants  have  caused  to  be  landed  at  the  said  Daehy 
Wharf,  and  elsewhere,  on  the  river  Thames,  within  the  limits 
aforesaid,  and  which  right  of  metage  is  the  same  as  the  said  rights 
respecting  which  the  said  cases  were  prepared  and  written  as 
aforesaid :  and  these  defendants  say,  that  all  such  cases  as  contain 
answers  were  submitted  to,  and  contain  the  opinions  amongst  other 
counsel  of  the  law  officers  *of  the  corporation  of  London,  who  are 
their  sworn  legal  advisers :  and  these  defendants  say,  they  have 
distinguished  in  the  said  second  schedule  the  said  cases,  by  figures, 
&c. :  and  these  defendants  submit  and  insist  that  they  ought  not, 
under  the  circumstances  herein  mentioned,  to  be  compelled  to 
produce,  and  that  the  said  complainants  are  not  entitled  to  inspect 
any  of  such  cases,  or  any  part  or  parts  thereof  respectively,  or  the 
opinions  or  answers  given  thereon,  or  any  of  such  opinions  or 
answers :  and  these  defendants  say,  that  such  cases  were  prepared 
and  answered  between  the  years  1799  and  1885:  and  these 
defendants  deny  that  all  such  cases  were  prepared  and  answered 
before  the  matter  in  dispute  in  the  said  suit  was  agitated  between 
these  defendants  and  the  said  complainants." 

A  motion  was  now  made  for  the  production,  by  the  defendants, 
the  corporation,  of  the  several  charters,  proclamations,  reports, 
orders,  paper  writings,  or  copies  of  documents,  and  the  several  books 
and  repertories  mentioned  in  their  and  the  defendant  Henry  Wood- 
thorpe's  answer  in  this  suit,  or  in  the  first  schedule  thereto,  and 
also  the  several  cases  and  answers  thereto  mentioned  in  the 
second  schedule  to  the  said  answer,  and  for  the  production  by  the 
defendants,  Hurcombe  and  Eayres,  of  the  several  accounts,  books, 
and  documents  mentioned  in  their  answer  to  this  suit,  and  the 
schedule  thereto. 

Some  of  the  documents  comprised  in  the  above  notice  of  motion 
had  already  been  ordered  to  be  produced  by  Lord  Abinobr,  C.  B., 
in  the  cross  suit  to  the  suit  for  porterage  (i). 
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Mr.  Simpkinson  and  Mr.  JameSy  for  the  plaintiffs. 


Mr.  G.  Richards  and  Mr.  Randell,  for  the  defendants. 


(l)4Y.&C.Ex.Eq.l59.  Itappeared 
from  the  schedules  to  the  respectiYO 
answers  in  the  portage  and  metage 


suits  that  the  documents  referred  to  in 
those  schedules  respectively  were,  for 
the  most  pai-t,  identical. 
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Upon  the  question  of  the  production  of  the  documents  generally, 
the  following  [among  other]  cases  were  cited  for  the  plaintiffs : 
Bolton  V.  Corporation  of  Liverpool  (i),  Bun-ell  v.  Nicholson  (2),  Smith 
V.  Duke  of  Beaufort  (3),  Latimer  v.  Neate  (4).  As  to  the  production 
of  cases  and  opinions,  Greenlaw  v.  King  (6) ;  and  with  respect  to  the 
materiality  of  the  charters  to  the  plaintiffs'  case,  by  reason  of  the 
expression  **  Port  of  London/'  occurring  in  one  of  them,  Kingston- 
upon- Hull  Dock  Company  v.  Brotvne  (6). 

The  following  [among  other]  authorities  were  cited  for  the 
defendants  :  Bellxvood  v.  Wetherell  (7),  Adams  v.  Fisher  (8),  Hughes 
V.  Biddulph  (9),  *  Walker  v.  Wildman  {lo) ;  and  with  respect  to  the 
cases  and  opinions,  Knight  v.  Marqtiess  of  Waterford  (ii). 
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The  Vicb-Chancbllor  : 

In  this  case  the  defendants  have  conceded  (without  prejudice  to 
their  right  of  resistance  to  any  other  part  of  the  motion)  the 
production  of  such  of  the  documents  admitted  to  be  in  their  posses- 
sion or  power,  as  the  Lobd  Ghibf  Baron  directed  to  be  produced  in 
the  cause  before  him.  The  documents  which  they  did  not  concede, 
and  as  to  which  I  reserved  my  decision,  were,  first,  certain  cases 
ai^d  opinions ;  secondly,  certain  charters  of  King  James  the  First 
and  King  Charles  the  First ;  thirdly,  the  corn-meters'  books ;  and 
fourthly,  certain  other  books  and  repertories.  As  to  the  first  class, 
the  cases  were  prepared,  and  the  opinions  taken  under  circum- 
stances, which  are  thus  stated  by  the  defendants — (His  Honour 
here  read  the  passage  within  inverted  commas,  commencing, 
ante,  p.  492). 

The  circumstances  thus  stated  are,  I  think,  sufficient  to  protect 
these  documents ;  it  not  being,  in  my  judgment,  material  to  the 
question,  that  the  litigations  to  which  some  of  them  at  least  related 
were  litigations  with  other  parties  than  the  plaintiffs  in  the  present 
cross  bill.  As  to  metage,  the  alleged  right  in  dispute  was  the 
same ;  and  as  to  portage,  neither  is  that  alleged  right  destitute  of 
all  connection  with  the  other,  nor  is  it  at  this  moment  otherwise 


June  9, 


(1)  36  E.  B.  251  (1  My.  &  K.  88). 

(2)  36  R.  E.  413  (1  My.  &  K.  680). 

(3)  58  E.  E.  160  (1  Hare,  507). 

(4)  47  E.  E.  413  (2  Y.  &  C.  Ex.  Eq. 
257  ;  4  CI.  &  F.  570). 

(5)  49  E.  E.  310  (1  Beav.  137). 

(6)  36  E.  E.  459  (2  B.  &  Ad.  43). 


(7)  41  E.  E.  242  (1  Y.  &  C.  Ex.  Eq. 
211). 

(8)  45  E.  E.  328  (3  My.  &  Cr.  526). 

(9)  28  E.  E.  46  (4  Euss.  190). 

(10)  22  E.  E.  234  (6  Madd.  47). 

(11)  47  E.  E.  330,  333  (2  Y.  &  C.  Ex, 
Eq.  22,  37). 
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than  in  litigation  between  the  actual  parties  on  this  record.  I  con- 
ceive, that,  according  to  principle,  I  ought  not  to  make  any  order 
as  to  these  documents,  and  that  there  is  not  any  authority  which 
compels  me  to  do  so. 

With  regard  to  the  three  other  classes,  my  opinion  is  different.  To 
protect  a  defendant  from  the  discovery  or  production  of  a  document, 
relating  to  the  subject  of  dispute,  it  is  not  sufficient  that  it  should 
be  evidence  of  his  ^title,  or  contain  evidence  that  he  intends  and  is 
entitled  to  use  in  support  of  his  case.  It  may  also  be  of  a  similar 
character  with  regard  to  the  plaintiff's  case,  either  in  a  directly 
afiSrmative  manner,  or  by  exhibiting  matter  at  variance  with  the 
defence,  or  tending  to  impeach  it.  I  do  not  at  present  refer  to  the 
instances  in  which  a  document  forms  the  common  title,  or  is  a 
subject  of  the  mutual  and  common  right  of  the  plaintiff  and 
defendant.  If  it  be  with  distinctness  and  positiveness  stated  in  an 
answer,  that  a  document  forms  or  supports  the  defendant's  title, 
and  is  intended  to  be,  or  may  be,  used  by  him  in  evidence  accord- 
ingly, and  does  not  contain  anything  impeaching  his  defence,  or 
forming  or  supporting  the  plaintiff's  title,  or  the  plaintiff's  ease; 
that  document  is,  I  conceive,  protected  from  production,  unless  the 
Court  sees,  upon  the  answer  itself,  that  the  defendant  erroneously 
represents  or  misconceives  its  nature.  But  where  it  is  consistent 
with  the  answer  that  the  document  may  form  the  plaintiff's  title  or 
part  of  it,  may  contain  matter  supporting  the  plaintiff's  title,  or 
the  plaintiff's  case,  or  may  contain  matter  impeaching  the  defence, 
then,  I  apprehend,  the  document  is  not  protected ;  nor,  I  appre- 
hend, is  it  protected,  if  the  character  ascribed  to  it  by  the  defendant 
is  not  averred  by  him  with  a  reasonable  and  sufficient  degree  of 
positiveness  and  distinctness.  Believing  these  tests  to  be  founded 
in  principle  and  warranted  by  authority,  I  have  tried  by  them  the 
three  classes  of  documents  which  I  am  now  considering,  and  the 
result  is  as  I  have  stated. 

With  regard  to  the  charters,  without  laying  any  stress  on  an 
expression  which  was  the  subject  of  some  remark  during  the  argu- 
ment (that  of  "the  port  of  the  City  of  London"),  I  conceive  that 
each  of  them  is  shown  to  contain  matter  which  may  be  rationally 
contended  to  support  the  case  of  the  plaintiffs,  and  impeach  or 
weaken  that  of  the  defendants.  I  do  not  express  or  intimate  any 
opinion  whether  that  will  or  ought  to  be  the  result.  It  is  sufficient 
for  *me  to  see  that,  according  to  myjudgment,  the  matter  is  such 
as  the  plaintiffs'  legal  advisers  may  by  a  reasonable  possibility 
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fairly  so  use.     The  defendants  put  their  case  upon  prescription,       Combb 
claiming  by  a  title  superior  to  the  charters  and  to  which  neither  of     corpora- 
the  charters  was  necessary.  London*! 

With  regard  to  the  metage  books,  and  the  other  books  and 
repertories,  their  protection  appears  to  me  to  fail  in  the  other  part 
of  the  test  which  I  have  stated. 

I  do  not  doubt  that  they  contain  sotne  matter  which  is  evidence, 
and  neither  more  nor  less  than  evidence  in  support  of  the  defendant's 
case.  But  is  there  no  other  relevant  matter  which  they  contain  ? 
This  is  a  question  which,  in  my  opinion,  is  not  answered,  or  not 
satisfactorily  answered  by  the  defendants.  The  documents  are 
numerous,  and  probably  voluminous ;  and  it  appears  to  me  con* 
sistent  with  every  answer  on  the  record,  that  the  examination  to 
which  they  have  been  subjected  may  have  been  lax  and  defective* 
I  cannot  find  a  positive  statement  any  where,  that  their  whole 
contents  are  merely  and  exclusively  matter  of  evidence  in  support 
of  the  defendants'  case,  or  irrelevant  to  that  of  the  plaintiffs' ;  nor 
can  I  discover  an  averment  that  any  person,  who  has  examined 
those  documents,  has  positively  stated,  or  can  positively  state,  that 
their  whole  contents  are  so. 

In  the  answer  of  Hurcombe  and  Eayres  there  is  this  statement* 
(The  Vice-Chancellor  here  read  the  passages  within  inverted 
commas,  commencing,  aidCy  p.  487,  and  observed,  that  it  was 
remarkable  that,  in  a  question  of  so  much  importance  as  that  of 
the  variance  of  the  fees  and  wages  for  metage,  the  defendants, 
the  corn-meters,  should  state  that  the  books  might  contain  other 
matters  than  those  which  they  had  mentioned,  and  yet,  in  the  same 
sentence,  deny,  but  only  according  to  the  **  best  of  their  knowledge, 
information  and  belief,"  that  there  had  been  any  variance.  And 
his  Honour,  from  this  and  other  similar  passages  in  the  same 
answer,  drew  the  inference,  that  the  *examination  of  the  books  had  [  *gb3  ] 
not  been  precise  and  complete.  He  then  read  the  passages  within 
inverted  commas  in  the  answer  of  the  corporation  and  Woodthorpe, 
commencing,  ante,  p.  488,  and  concluding  at  p.  493,  at  the  same 
time  commenting  upon  the  absence  of  the  junction  of  Woodthorpe 
in  some  of  the  most  important  allegations ;  and  the  want  of 
precision,  compared  with  the  positive  statements  in  other  matters, 
with  which  it  was  denied  that  the  books  contained  entries  showing 
the  variance  in  the  fees  and  wages  for  metages.  With  respect  to 
the  claim  made  by  the  defendants  for  the  protection  of  their 
charters  and  repertories,  he  referred  to  the  observations,  made  at 
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Combe  the  beginning  of  the  judgment,  upon  the  general  principles  ou  which. 
Corpora-  i^  ^^^  opinion,  the  right  to  protection  rested.  He  then  said  :) — II 
ix)^  DON  tliere  are  any  passages  materially  more  favourable  to  the  defendants 
on  the  present  motion  than  these,  I  am  not  aware  of  them.  That 
these  are  sufiScient  for  the  purpose  of  protection,  I  cannot  agree. 
The  charters,  books,  and  repertories  must  therefore,  in  my  opinion, 
be  produced,  but  not  until  after  the  28rd  inst.,  in  the  same  manner 
as  the  first-mentioned  documents;  with  liberty  to  conceal  on  affidavit 
such  parts  as  do  not  relate  to  any  matter  in  question  in  the  caotie. 
I  say  after  the  23rd  instant,  in  order  to  afford  the  defendants  the 
opportunity  of  applying  to  the  Lord  Chancellor  by  appeal  from 
my  present  decision ;  an  application  which  I  wish  to  be  understood 
as  neither  encouraging  nor  discouraging. 

[Ah  appeal  was  presented  by  the  Corporation,  as  reported  in 
15  L.  J.  Ch.  80;  seep.  81.] 

[15L.  J.  Ch.  Mi\  Simpkinson  and  Mr.    W,   M.   James  appeared   for   the 

®*  1         plaintiffs  ;  and— 

Mr.  G.  Richards  and  Mr.  RandelU  for  the  corporation. 

1845.        The  Lord  Chancellor  : 

Dec.  20, 

—1-  '  This  was  a  motion   to  discharge  an  order  of  Vice*Chancellor 

t  ^^  ]        Knioht   Bruce,  for  the  production  of   documents  mentioned  or 
referred  to  in  the  answer  of  the  defendants. 

It  is  unnecessary  to  state  the  facts  in  detail,  as  they  are  fully 
set  forth  in  the  report  of  the  proceedings  before  the  Yice-ChanceUor, 
in  Younge  &  Colly er  (i).  The  corporation  claim  to  be  entitled  by 
prescription  to  measure  all  com,  grain,  &c.  brought  by  the  river 
Thames,  and  landed  at  any  point  between  Staines  Bridge  and 
Yantlet,  and  to  receive  certain  ancient  fees,  in  respect  of  the  per- 
formance  of  that  duty.  The  plaintiffs  had  landed  certain  quantities 
of  malt  at  their  wharf  in  Westminster,  and  the  corporation  filed  a 
bill  against  them  for  an  account  of  the  malt  so  landed,  claiming 
the  accustomed  fees.  The  plaintiffs  filed  a  cross  bill  for  a  discovery, 
denying  the  right  of  the  corporation,  and  contending  that  if  the 
right  existed,  it  was  to  a  much  more  limited  extent  than  as  claimed 
by  them ;  that  it  was  of  comparatively  modern  origin ;  that  the 
fees  had  from  time  to  time  varied,  and  that  there  was  no  ground 
for  the  prescription  claimed.     The  defendants  having  put  in  their 

(1)  Avte,  p.  482. 
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answer,  the  plain  tiffs  moved  for  the  production  of  the  documents       Com  be 
mentioned  or  referred  to  in  such  answer.    When  the  motion  came     corpoka- 
on  for  argument,  the  defendants  consented  to  the  production  of      London 
such  of  the  documents  as  had  been  produced  under  an  order  of 
the  Chief  Baron,  Lord  Abinoer  ;  secondly,  to  the  metage  accounts 
kept  by  the  meters,  who  were  the  servants  of  the  corporation ; 
thirdly,  to  Certain  books  and  repertories  enumerated  in  the  first 
schedule  to  the  answer ;  and  lastly,  to  the  charter  of  the  6  Jac.  I., 
and  the  subsequent  charter  of  Charles. 

With  respect  to  the  cases  and  opinions,  it  is  unnecessary  for 
me  to  express  any  opinion.  They  were  considered  by  the  Vicb- 
Chancellor  to  be  protected,  and  the  defendants  do  not,  of  course, 
complain  of  that  part  of  the  judgment. 

The  first  question,  then,  for  consideration  relates  to  the  books 
of  account  kept  by  the  corn-meters.  The  plaintiffs  insist  in  their 
bill,  among  other  things,  that  the  rates  of  charge  have  varied,  and 
that  this  will  appear  upon  inspection  of  these  books ;  and  the  state- 
ment in  the  bill  is,  that  the  defendants  have  in  their  custody, 
possession  or  power  divers  accounts,  or  books  of  account,  in  which 
entries  have  been  made  of  all  corn,  &c.  measured  by  the  corn- 
meters  during  a  long  period  of  years,  together  with  (among  other 
things)  the  fees  and  wages  received  for  such  measuring ;  and  that 
if  such  books  of  account  were  produced,  it  would  thereby  appear 
that,  among  other  things,  the  rate  of  fees,  wages  and  reward 
claimed  and  received  on  account  of  the  metage  aforesaid,  and  the 
labour  incidental  thereto,  have  from  time  to  time  varied.  The  bill 
therefore  charges  the  possession  of  these  documents,  and  that  they 
relate  to  the  matters  in  dispute  in  this  suit,  namely,  among  other 
things,  the  metage  and  the  fees  and  wages  paid  in  respect  of  it ; 
and  if  they  exhibit  a  variance  in  the  amount  of  the  rates  paid  at 
different  periods,  it  is  obvious  that  such  evidence  would  be  material 
for  the  plaintiffs  at  the  hearing  of  the  cause.  The  defendants, 
the  corn-meters,  in  their  answer,  admit  the  possession  of  these 
books  of  account,  and  say,  not  positively,  but  to  the  best  of  their 
information  and  belief,  that  it  will  not  appear  from  them  that  the 
fees  and  rates  of  charge  have  varied ;  and  they  further  state  that 
these  accounts,  or  books  of  account,  contain  material  evidence  for 
the  corporation,  and  that  they  are  intended  to  be  used  in  support 
of  their  claim.  But  the  material  question  is,  whether  they  do  not 
also  contain,  by  the  alleged  variance  of  charge,  evidence  for  the 
plaintiffs.     This  is  denied  only  according  to  the  information  and 
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belief  of  the  defendants.  In  Bannatyne  v.  Leader^  the  Vice- 
Ghancellor  of  England  considered,  and  I  think  properly,  that  it 
was  not  sufiScient  in  a  case  of  this  kind  to  swear  merely  to  the 
defendants'  belief.  It  further  appears,  from  the  answer,  that  the 
examination  of  the  documents  by  the  defendants,  the  com-meiere», 
had  been  imperfect,  for  in  another  part  they  set  out  the  names  of 
certain  places,  where  the  measurement  had  taken  place  out  of  the 
city  of  London,  being,  as  they  state,  all  that  they  had  met  with ; 
but  they  add  that  the  accounts  are  numerous,  and  there  may  be 
many  others  besides  those  they  have  mentioned.  The  number  of 
the  documents  is  not  a  sufficient  excuse  for  an  imperfect  examina- 
tion of  them,  *as  the  Court  would,  upon  a  proper  application,  allow 
the  necessary  time  to  prepare  a  sufficient  and  satisfactory  answer. 

The  same  objections  apply  to  the  answer  of  the  corporation  with 
respect  to  the  town  clerk.  It  does  not  always  very  distinctly 
appear  when  he  is  meant  to  be  included  under  the  description  of 
'^  these  defendants,"  but  if  he  denies  at  all  that  the  accounts  will 
show  that  the  payments  have  varied,  he  states  this  only  according 
to  information  and  belief,  and  there  is  sufficient  also  in  his  answer 
to  show  that  if  ho  has  examined  the  accounts,  the  examination  has 
been  partial  and  imperfect.  I  am  of  opinion,  therefore,  that  these 
accounts  must  be  produced. 

The  next  question  relates  to  the  books  and  repertories  men- 
tioned  in  the  first  schedule.  The  defendants,  namely,  the  cor))ora- 
tion,  and  their  town  clerk,  say  in  their  answer,  that,  save  as  therein 
is  mentioned,  they  deny  that  they  have  in  their  possession  any 
book  or  books  relating  to  the  matters  in  the  bill  mentioned,  except 
that  there  are  in  the  custody  or  power  of  the  defendants  certain 
written  books  or  repertories  set  forth  in  the  first  schedule,  which 
contain  entries  of  divers  matters  and  things,  which  the  defendant> 
believe  form  material  evidence  as  to  their  exclusive  right  of  metagte, 
and  which  they  intend  to  use  in  support  of  their  right ;  and  in  a 
subsequent  passage  they  expressly  admit  that  the  books  and  reper- 
tories, mentioned  in  the  first  schedule,  contain  copies  and  abstracts 
or  extracts  from  documents  relating  to  the  measuring  of  com  and 
grain  by  the  meters,  and  they  admit  the  possession  of  such  books 
and  repertories,  but  they  deny  that  the  plaintiffs  have  any  interest 
in  them ;  and  further  they  deny,  to  the  best  of  their  luiowledge. 
information  and  belief,  that  if  they  were  produced  it  would  appear 
by  them  that  the  right  had  commenced  within  the  time  of  legal 
memory,  or  that  they  contain  or  would  furnish  evidence  on  behalf 
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of  the  plaintiffs ;  on  the  contrary,  they  say  they  are  advised,  and 
believe,  that  they  contain  entries  which  they  are  advised  and  believe 
are  most  material  evidence  in  support  of  the  said  right  of  metage, 
and  which  they  intend  to  make  use  of  in  support  of  their  said 
exclusive  right  against  the  plaintiffs. 

There  is  in  these  passages  a  sufficient  admission  that  the  books 
and  repertories,  set  forth  in  the  first  schedule,  relate  to  the  matters 
mentioned  in  the  bill.  The  only  question  therefore  is,  whether 
any  sufiScient  reason  is  assigned  why  they  should  not  be  produced. 
The  defendants  deny  that  the  plaintiffs  have  any  interest  in  them ; 
and  further  they  deny,  to  the  best  of  their  knowledge,  information 
and  belief,  that  if  produced  they  would  show  that  the  right  had 
commenced  within  the  time  of  legal  memory,  or  that  they  would 
furnish  evidence  on  behalf  of  the  plaintiffs.  The  plaintiffs  do  not 
claim  the  right  to  the  production  of  the  documents  on  the  ground 
of  their  having  any  interest  in  them,  in  the  common  acceptation 
of  that  word,  but  as  containing  evidence  in  their  favour  in  support 
of  the  allegations  contained  in  the  bill ;  and  this  is  denied  by  the 
defendants,  the  corporation  and  the  town  clerk,  only  according  to 
the  best  of  their  knowledge,  information  and  belief,  which,  as  I 
have  already  stated,  I  do  not  think  sufficient.  They  further  add, 
that  these  books  and  repertories  contain,  as  they  are  advised  and 
believe,  entries  which  form  most  material  evidence  of  their  exclu- 
sive right  of  metage,  and  which  they  intend  to  use  in  support  of 
their  right,  but  this  will  not  entitle  them  to  withhold  the  documents, 
unless  they  also  deny,  with  sufficient  certainty  (which  they  do  not), 
that  they  contain  evidence  in  support  of  the  case  of  the  plaintiffs. 

It  was  further  objected,  that  the  bill  only  charged  that  these 
books  related  to  the  matters  in  question,  and  that  it  was  not 
alleged,  that  if  produced  they  would  establish  the  case  of  the 
plaintiffs,  and  that  it  was  only  admitted  by  the  answer,  that  the 
accounts  related  to  the  matters  in  question  in  the  cause ;  but  this 
admission  alone  will  prima  facie  entitle  the  plaintiffs  to  inspect 
them :  Smith  v.  The  Duke  of  Beaufort  (l).  Storey  v.  Lord  George 
Lennox  (2),  and  other  cases.  It  is  not  necessary  that  more  should 
be  stated  in  the  bill,  or  that  more  should  be  admitted  by  the  answer. 

It  was  also  said,  that  the  documents  were  required  merely  to 
negative  the  case  of  the  corporation,  and  that  the  plaintiffs  had  no 
right  to  require  the  production  for  that  purpose  ;  *and  the  case  of 
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Bolton  V.  The  Corporation  of  Liverpool  was  cited  as  establishing  that 
position.  But  the  ground  upon  which  the  production  was  there 
refused,  seems  to  have  been,  that  the  documents  were  required 
merely  for  the  purpose  of  ascertaining  whether  they  contained  any 
thing  tending  to  disprove  the  title  of  the  corporation,  not  for  the 
purpose  of  proving,  as  in  the  present  case,  the  facts  alleged  in  the 
bill,  and  which,  if  established,  would  defeat  the  plaintiffs*  claim. 
Here  the  plaintiffs  charge  affirmatively  that  the  payments  have 
varied  at  different  periods,  that  this  will  be  shown  by  the  accounts 
when  produced,  and  the  statement  is  not  positively  denied,  bat 
only  according  to  information  and  belief,  in  the  answer.  When 
documents  are  charged  and  admitted  to  be  in  the  defendant's 
possession,  relating  to  the  matters  in  question,  it  must  depend 
upon  the  sufficiency  of  the  answer,  whether  the  Court  will  order 
the  production  of  them. 

The  remaining  question  relates  to  the  charter  of  the  6  Jac.  I. 
and  the  charter  of  Gar.  II.  The  charter  of  the  6  Jac.  I.,  either  the 
original  or  a  copy,  but  as  I  read  the  answer,  the  original,  and  the 
charter  of  Gar.  II.  are  admitted  by  the  defendants,  the  mayor, 
aldermen  and  commonalty,  and  the  town  clerk,  to  be  in  their  pos- 
session, and  they  clearly  relate  to  the  matters  mentioned  in  the  bill ; 
those  may  be  material  to  the  plaintiffs'  case,  for  they  tend  to  show 
that  the  right  is  confined  to  com,  &c.  imported  for  the  purpose  of 
sale.  In  one  part  of  their  answer  the  defendants'  say,  that  the 
charter  of  the  6  Jac.  I.  is  not  necessary  to  their  case ;  but  in  a  snl^ 
sequent  time  they  state  that  the  charter  of  Gar.  II.,  in  which  the 
charter  of  the  6  Jac.  I.  is  recited,  forms  part  of  the  evidence  of  their 
title  to  the  said  exclusive  right  of  metage :  but  they  nowhere,  so 
far  as  I  can  discover,  state  that  they  do  not  afford  evidence  in 
support  of  the  plaintiffs'  case. 

Beyond  the  facts  which  I  have  stated,  there  is  nothing  relied 
upon  as  a  reason  why  the  charter  should  not  also  be  produced. 

There  is  no  ground,  therefore,  for  discharging  any  part  of  the 
Vice-Ghancellor's  order,  and  the  motion  must  consequently  l>e 
refused,  with  costs. 


[An  appeal  was  presented  to  the  House  of  Lords,  but  was  ulti- 
mately withdrawn :  4  H.  L.  G.  1089.] 
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WILSON    V.    SQUIRE  (1).  i842. 

(1  Y.  &  C.  C.  C.  654—657.)  ^—^' 

A  testator  bequeathed  a  legacy  to  **  The  London  Orphan  Society  in  the         [  654  ] 
City  Boad.*'    There  was  no  institution  precisely  answering  this  description ; 
but  there  was  a  *'  London  Orphan  Asylum"  at  Clapton,  and  an  *'  Orphan 
Working  School "  in  the  City  Eoad :  Held,  that  the  former  institution  was 
not,  and  that  the  latter  was,  within  the  description  contained  in  the  will. 

Parol  evidence  to  explain  a  will  rejected. 

Thomas  Hill,  by  bis  will,  gave  and  bequeathed  unto  his  executors 
therein  named,  certain  stocks,  funds,  and  securities,  upon  trust, 
that  they  should  assign  and  transfer  the  sum  of  1,000Z.,  Three  per 
cent.  Consols,  part  of  the  said  stocks,  funds,  and  securities,  unto 
the  governors  and  trustees  of  the  London  Orphan  Society  in  the 
City  Boad,  or  unto  such  other  person  or  persons  as  should  be 
entitled  under  or  by  virtue  of  the  rules  and  regulations  established 
for  the  government  of  the  said  society  to  receive  the  same,  to  and 
for  the  benefit  of  the  said  society. 

A  reference  having  been  directed  to  the  Master  to  inquire  what 
charities  were  entitled  to  the  legacies  given  by  the  will  to  charities, 
and  who  were  the  proper  parties,  by  their  respective  rules,  entitled 
to  receive  their  respective  legacies,  the  Master,  in  relation  to  the 
above-mentioned  bequest,  found  that  there  was  not  any  society 
or  institution  answering  precisely  to  the  description  in  the  will ; 
that  there  was  an  institution  commonly  called  the  Orphan  Working 
School  in  the  City  Road,  but  that  there  was  no  evidence  before 
him  to  show  that  the  testator  was  a  subscriber  to,  or  in  any  way 
connected  with,  the  institution  called  the  Orphan  Working  School ; 
and  that  the  testator  was,  during  many  years,  a  subscriber  to  the 
London  Orphan  Asylum,  which  is  situate  at  Clapton,  in  the  county 
of  Middlesex,  and  in  his  lifetime  avowed  his  intention  of  leaving  a 
legacy  thereto.  And  he  found  that  the  London  Orphan  Asylum 
was  the  society  intended  by  the  testator,  and  that  Alderman 
Thompson,  the  treasurer,  was  the  person  who,  by  the  rules  of  the 
charity,  was  entitled  to  receive  the  legacy. 

Both   the  London  Orphan   Asylum   and   the  Orphan  Working 
School  having  preferred   their  claims  before  the  Master,  he,  in 
support  of  the  state  of  facts  brought  in  *by  each  party  respectively,       [  •ens  ] 
allowed  certain  affidavits  to  be  read  for  the  purpose  of  showing  the 
testator's  circumstances  and  explaining  his  intentions. 

(1)  In  re  Kiiverfs  TruaU  (1871)  L.  B.  7  Ch.  170  ;  In  re  Alchin's  Trusts  (1872) 
L.  R.  14  Eq.  230. 
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wu^oN  The  affidavits  in  support  of  the  London  Orphan  Asylum  were, 

rquire.  iu  substance,  comprised  in  the  Master's  report.  From  the  affidavits 
on  the  other  side  it  appeared  that  the  testator,  some  years  since, 
lived  at  Camden  Town ;  that  he  frequently  passed  by  the  Orphan 
Working  School  in  his  way  to  the  City ;  that,  in  1829,  he  gave 
instructions  for  a  will,  in  which  instructions,  as  taken  down  by  the 
attorney,  was  a  bequest  to  the  "  London  Orphan  Society ,  City 
Koad,"  and  that  upon  being  afterwards  asked,  whether  the  sitoaiion 
was  rightly  described,  he  answered  in  the  affirmative,  observing,  at 
the  same  time,  that  it  was  not  far  from  where  the  attorney  lived, 
which  was  at  that  time  at  Pentonville. 

Exceptions  to  the  Master's  report  were  taken  by  the  treasurer  of  the 
Orphan  Working  School,  both  on  the  ground  of  the  evidence  admitteil 
by  the  Master,  and  of  the  general  result  of  the  Master's  finding. 

Mr,  Rolt,  for  the  exceptions, 

Mr.  Stinton,  for  the  report. 

[Hiscocks    v.   Hiscocks  (i),    Westlake  v.    Westlake  (2),   Abltot    v. 
Masaie  (3),  Miller  v.  Trovers  (4),  and  other  cases  were  cited."! 

The  Vice- Chancellor  : 

In  this  case  the  first  subject  of  inquiry  is,  whether  there  is  a  body 
of  men,  or  an  institution,  capable  of  answering  the  description  given 
by  the  testator.  He  has  given  a  legacy  to  the  governors  of  the 
[  "Cirtf^  ]  *London  Orphan  Society,  in  the  City  Boad.  It  is  clear,  therefore, 
that  it  is  a  legitimate  subject  of  inquiry  by  extrinsic  evidence. 
whether  there  be  a  London  Orphan  Society  in  the  City  Boad.  it 
appears  that  there  is  in  the  City  Boad  a  charitable  insiitation, 
conducted  by  a  voluntary  association  of  persons,  for  the  purpose  of 
educating  and  bringing  up  orphans,  and  apprenticing  them,  or 
fitting  them  for  situations  of  labour.  It  is  a  charitable  institution 
for  the  benefit  of  orphans,  certainly  in  a  particular  way,  but  in  a 
reasonable  and  not  extraordinary  way.  No  man  can  say,  that  a 
society  so  constituted  is  not  an  orphan  society. 

It  then  remains  to  deal  with  the  word  "  London."  The  word 
may  be  used  in  two  senses ;  the  one  strict  and  topographical,  the 
other  popular  and  general,  as  meaning  the  metropolis  and  the 
suburbs  immediately  adjacent.     The  testator  cannot  have  meant  to 

(1)  52  R.  R.  748  (5  M.  &  W.  363).      (3)  3  R.  R.  79  (3  Ves.  148). 

(2)  22  R.  R.  621  (4  B.  &  Aid,  57).      (4)  34  R.  R.  703  (8  Ring,  244). 
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use  the  word  "London  "  in  the  former  sense;  because  he,  at  the  same  Wilson 
time,  mentions  the  City  Road,  which  is  admitted  to  be  not  in  the  squire. 
city  of  London.  The  word  is  used  by  him  as  equivalent  to 
metropolis.  He  here,  therefore,  gives  to  an  orphan  society,  in  or 
near  the  metropolis,  that  is  to  say,  in  the  City  Boad  ;  and  I  find  in 
the  City  Road  a  charitable  society  and  institution  for  the  benefit 
of  orphans,  in  the  manner  already  mentioned.  He  therefore 
accurately  and  truly  describes  the  society  represented  by  3/r.  lioli. 

It  has,  however,  been  made  a  question,  whether  there  is  not  an 
ambiguity  in  the  will  raised  by  extrinsic  evidence  ?  If  it  were  so, 
it  might  follow  that  evidence  might  be  introduced  to  show  what 
institution  was  intended.  It  is  contended  that  there  is  another 
body  of  persons  to  which  the  words  of  the  will  are  applicable,  and 
the  evidence  which  is  said  to  support  this  argument  is  evidence 
showing  that  there  is  another  society,  called  the  London  Orphan 
Asylum,  at  Clapton ;  Clapton  being  in  or  near  Hackney  :  the  City 
Road,  on  the  contrary,  where  the  other  society  is,  *being  in  St.  [  *^^'  ] 
Luke's,  Old  Street.  Is  it  possible  to  say,  that  the  description  which 
the  testator  uses  is  equally  applicable  to  both  ?  I  apprehend,  that 
the  society  represented  by  Mr.  Stinton  is  not  described  in  the  will,  and 
that  in  order  to  satisfy  the  will  the  only  question  is,  whether  there 
is  an  orphan  society  in  the  City  Road.  I  find  that  there  is  such  a 
society,  and  that  there  is  no  charity  which  can  properly  be  described 
by  the  same  terms.     The  parol  evidence,  therefore,  has  no  place. 

If,  however,  the  parol  evidence  were  admitted,  I  am  not  sure  that 
I  should  not  have  arrived  at  the  conclusion  to  which  I  have  come 
without  it. 

The  6th  exception  {i.e.  to  the  general  result  of  the  Master's 
report)  allowed ;  the  other  exceptions  neither  allowed  nor  dis- 
allowed. 


TAYLOR  V.  MARTINDALE  (1).  1842. 

(1  Y.  t&  C.  C.  C.  658—663.)  "'^  ** 

Property  was  put  up  for  sale  by  auction,  described  as  **  a  leasehold   bruck  V.-C. 
ground  rent  of  23/.,  reserved  by  a  mesne  lease  of  certain  premises  for  98         r  ers  1 
years  wanting  seven  days,  and  assigned  apart  from  the  reversion  for  the 
remainder  of  the  term  by  an  indenture  of  1817."    By  the  conditions  of 
sale,  no  title  prior  to  the  assignment  or  the  title  of  any  ground  or  mesne 
landlord  was  to  be  produced.     From  a  recital  in  the  deed  of   1817,  it 

(1)  Puckett  and  Smith's  Cmir.  [1902]  2  Ch.  258,  71  L.  J.  Ch.  666,  C.  A, 
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Taylob  appeared  that  the  pi'operty  out  of  which  the  rent  issued  had  been  originally 

\  demised,  with  other  property,  at  a  rent  of  10/.,  subject  to  the  covenants, 

conditions,  and  agreements  in  the  original  demise  contained :  Held,  that, 
under  such  circumstances,  a  good  title  was  not  made  to  the  rent  of  2S/., 
inasmuch  as  it  appeared  upon  the  face  of  the  deed  of  1817,  that,  uprm 
failure  of  payment  of  the  10/.  rent,  the  rent  of  23/.  might  be  liable  to 
diminution  or  forfeiture. 

Where  conditions  of  sale  are  so  obscurel}^  worded,  that,  when  taken  in 
connection  with  the  particulars  of  sale,  they  are  likely  to  mislead  an 
ordinary  purchaser  as  to  the  nature  of  the  property  offered  for  sale: 
Sernhle,  that  the  Court  will  discharge  the  purchaser  from  his  bargain,  <»n 
the  argument  of  exceptions  to  the  title,  without  putting  him  to  tb<^ 
necessity  of  moving'to  be  discharged  from  the  purchase. 

Qiicere,  whether  the  assignment  of  rent  by  a  reversioner  in  a  lease  doe« 
or  does  not  carry  with  it  the  reversion  ? 

In  this  case  certain  ground  rents,  and  copyhold  and  leasehold 
property  were,  by  order  of  the  Court,  put  up  for  sale  by  auction  in 
lots,  of  which  lot  2  was  thus  described :  "  Lot  2. — A  leasehold 
ground  rent  of  23/.  12^.  6^.  per  annum,  arising  from  premises  in 
Upper  Thornhaugh  Mews,  Tottenham  Court  Boad,  comprising  a 
coach-house  and  stable,  &c.  This  rent  is  reserved  by  a  mesne 
lease,  dated  1812,  of  a  piece  of  ground  in  Upper  Thornhaugh  Mews, 
behind  a  street  then  called  Upper  Thornhaugh  Street,  now  called 
Sussex  Street,  with  the  buildings  thereon,  for  ninety-eight  years, 
wanting  seven  days,  from  the  25th  March,  1811,  and  assigned  apart 
from  the  reversion  for  the  remainder  of  the  term,  by  an  indenture 
dated  in  1817." 

The  second  condition  of  sale  was  as  follows :  "  The  respective 
purchasers  shall,  within  twenty-one  days  after  the  delivery  of  the 
abstracts  of  title,  give  to  the  vendors,  or  their  solicitors,  a  statement 
in  writing  of  the  objections,  if  any,  to  such  titles,  and  every  objection 
not  taken  and  so  communicated  within  such  period  shall  he  deemed 
waived  ;  and  in  this  respect,  time  shall  be  considered  the  essence  of 
the  contract,  and  such  abstracts  of  the  title  will,  as  to  the  copyhold  and 
leasehold  parts  of  the  property,  respectively  commence  as  follows : 
namely,  as  to  the  copyholds  sold  in  or  before  the  year  1819,  by  the 
trustees  for  sale  under  an  Act  of  Parliament  passed  in  the  45th  year 
[  ♦659  ]  of  *Geo.  III.  c.  112,  intituled,  &c.,"  with  the  printed  copy  of  such 
Act ;  and  as  to  the  leaseholds,  with  the  leases  for  the  same  respec- 
tively for  the  terms  therein  now  offered  for  sale ;  and  as  to  the  rent 
for  years,  (lot  2),  with  the  assignment  thereof  in  the  year  1817: 
and  no  purchaser  shall  be  entitled  to  investigate,  or  object  to,  or 
require  the  vendors  to  show  any  prior  title  to  the  said  copyhold  and 
leasehold  premises,  or  any  of  them,  or  any  part  thereof,  nor  to 
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require  any  other  proof  of  the  existing  leases  than  the  counterparts  Taylor 
in  the  hands  of  the  vendors,  nor  to  require  the  production  of  the  maiitik- 
title  of  any  ground  or  mesne  landlord.  dale. 

At  the  sale,  D.  R.  Jones  became  the  purchaser  of  lot  2,  at  the 
price  of  330i.  He  afterwards,  in  due  time,  sent  in  an  objection  to 
the  title  to  the  following  effect:  That  the  leasehold  tenements 
demised  by  the  underlease  of  27th  Nov.,  1812,  and  out  of  which 
the  rent  of  23/.  12«.  6r/.,  forming  lot  2,  is  payable,  are  liable,  with 
other  leasehold  tenements,  to  a  ground  rent  of  10/.,  reserved  to  Sir 
William  Paxton,  the  original  lessor,  by  the  original  lease  of  the 
18th  October,  1811,  and  to  covenants  relating  not  only  to  the 
tenements  underleased,  but  the  other  leasehold  tenements :  and 
that  by  the  non-payment  of  the  original  rent  of  10/.,  by  the  persons 
who  ought  to  pay  it,  or  by  the  omission  of  the  persons  entitled  to 
any  of  the  tenements  demised  by  the  original  lease,  whether  com- 
prised or  not  in  the  underlease,  to  perform  any  of  the  covenants  of 
the  original  lease,  the  rent  in  lot  2  might  suffer  diminution,  or  be 
altogether  destroyed. 

To  this  objection  it  was  answered,  that  it  appeared  from  the 
particulars  of  sale,  that  the  rent  was  reserved  by  a  mesne  lease,  and 
the  vendors  had  stipulated  that  the  purchaser  was  not  to  object  to 
any  prior  title  of  the  leasehold  property  :  that  it  also  appeared  from 
the  particulars,  that  the  premises  were  liable  to  forfeiture  in  respect 
of  the  original  lease,  and,  therefore,  that  the  purchaser  was  precluded 
*from  taking  the  present  objection,  which  amounted  to  no  more  [  '660  ] 
than  that  there  was  such  liability. 

The  purchaser  still  declining  to  complete  the  purchase,  a  motion 
was  made  by  the  vendors  for  payment  of  the  purchase-money  into 
Court.  On  the  hearing  of  that  motion,  the  usual  order  of  reference 
was  made  as  to  title.  The  Master  having  reported  against  the  title, 
the  vendors  took  an  exception  to  his  report. 

Mr,  Simpson  and  Mr.  Tripp,  for  the  exception  : 

First,  the  interest  which  was  purchased  was  not  such  as  to  give 
the  purchaser  a  right  to  suppose  that  he  would  be  free  from  the 
effect  of  forfeiture  by  those  over  whom  he  had  no  control.  There 
is  no  privity  between  the  purchaser  and  the  lessee.  The  rent 
is  severed  from  the  reversion — it  is  a  mere  rent  seek,  and  is  so 
described  in  the  particulars  of  sale  :  Litt.  ss.  228,  229. 

(The  Yice-Chancellor:  It  may  be  a  question  whether,  in  order  to 
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give  full  effect  to  the  grant,  it  might  not  be  held  to  pass  the  reveraion 
as  well  as  the  rent.  In  IValker  v.  Shoi-e  (i),  which  was  a  devise  of  **  all 
my  copyhold  ground  rent/*  it  was  held,  that  the  reversion  passed.) 

Secondly,  the  purchaser  had,  upon  the  particulars  and  conditions  of 
sale,  sufficient  information  to  put  him  on  inquiry  as  to  the  alleged 
difficulty.  There  might,  it  is  true,  have  been  an  express  statement, 
that  the  original  lease  contained  other  property  than  that  demised 
by  the  mesne  lease,  and  that  the  whole  was  liable  to  a  rent  of  ICtf. 
But  the  mere  statement  that  there  is  an  original  and  a  mesne  lease, 
implies  the  possible  existence  of  circumstances  of  this  description. 
In  cases  of  this  nature,  the  Court  will  only  relieve  the  pnrehaser  on 
the  ground  of  fraudulent  suppression  or  misdescription.  If  the 
vendor  guards  himself,  as  here,  by  conditions  of  sale,  the  purchaser 
will  be  bound,  though  the  title  be  proved  bad,  *  aliunde.  Here  the 
vendors  are  not  bound  by  anything  prior  to  the  deed  of  1817: 
Pope  V.  Garland  (2),  Walter  v.  Maunde(^)y  Hall  v.  Smith  (4)^  DauirU 
V.  Darison  (5),  Allen  v.  Anthony  (6),  Sjyratt  v.  Jejfrry(7),  Cattel  v. 
Corrall  (8),  Shepherd  v.  Keatley  (9). 

(The  Vice- Chancellor:  In  Stewart  v.  AHistoniyo),  the  Court 
refused  to  assist  the  vendor,  on  the  ground  of  gross  inaccnracy 
of  description.  Can  it  be  said,  in  the  present  case,  that  the 
particulars  of  sale  were  clear  to  an  ordinary  purchaser?) 

The  question  here  is  one  of  conveyance,  and  not  of  title,  and  the 
vendors  may  obtain  a  release. 

Thirdly,  the  objection  cannot  be  taken  by  way  of  exception,  but 
should  have  been  brought  forward  on  motion  by  the  purchaser, 
to  be  discharged  from  his  purchase,  in  which  case  he  must  have 
shown  by  affidavit  that  he  had  been  deceived:  Adams  v.  Lambert  {n"^. 

Mr.  Hussell  and  Mr.  Tatham,  contra,  were   stopped   by  the 
Court. 

The  Vice-Ciiancellor: 

The  case  has  been  well  argued  ;  but  it  appears  to  me,  that  even 
upon  exceptions,  if  the  title  is  doubtful,  the  purchaser  ought  not 

(6)  15  R.  B.  113  (1  Mer.  282). 

(7)  34  B.  E,  387  (10  B.  &  C.  249\ 

(8)  3  Y.  &  C.  Ex.  Eq.  413. 


(1)  10  B.  B,  41  (15  Ves.  122). 

(2)  54  B.  B.  492  (4  Y.  &  C.  Ex.  Eq. 
394). 

(3)  21  B.  B.  141  (1  Jac.  &  W.  181). 

(4)  9  B.  R.  313  04  Vee.  426). 

(5)  10  B.  B.  171  (16  Ves.  249). 


(9)  40  B.  B.  504  (1  Cr.  M.  &  B.  117\ 

(10)  15  B.  B.  81  (1  Mer.  26K 

(11)  49  B.  B.  781  (2  Jur.  lfl7K|. 
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to  be  held  to  his  bargain.  The  subject-matter  of  the  contract 
is  thus  described.  (His  Honour  here  read  the  description  of 
lot  2,  as  before  stated.)  The  description  does  not  contain  any 
intimation  of  a  liability  to  which  the  property  is  subject,  which 
would  entitle  the  underlessee  to  make  a  deduction  from  the  rent 
of  28/.  128.  6(/.  a  year ;  and  as  what  has  been  done  has  been  done 
under  legal  advice,  there  is  no  great  probability  that  this  is  the 
result  of  accident.  The  condition  of  sale,  construing  *it,  as  the 
vendor  desires  it  to  be  construed,  in  reference  to  this  rent,  is  in 
substance  thus :  '^  The  title  to  commence  with  the  assignment, 
and  the  purchaser  not  to  be  entitled  to  investigate,  or  to  require 
the  vendor  to  show  any  prior  title  to  the  copyhold  or  leasehold 
premises," — (it  may  be  a  question  whether  the  words  "  copyhold  " 
and  '' leasehold  premises"  apply  to  this  ground-rent:  upon  that, 
I  give  no  opinion), — "  or  to  require  any  other  proof  of  the  existing 
leases  than  the  counterparts  in  the  hands  of  the  vendors,  nor  to 
require  the  production  of  the  title  of  any  ground  or  mesne  land- 
lord." Now,  the  title,  as  produced,  commences  with  the  deed  of 
1812.     The  deed  of  1817  is  the  second  instrument  in  the  abstract. 

That  deed  recites  the  whole  title.  It  recites  a  lease  from  Sir 
W.  Paxton  to  Hopkins  of  various  parcels  of  ground,  which  are 
admitted  to  exceed  in  extent  the  quantity  of  ground  which  is  the 
subject  of  underlease,  and  they  are  demised  at  a  rent  of  10/., 
subject  to  the  covenants,  conditions,  and  agreements  therein  con- 
tained. It  may  be  assumed,  therefore,  that  besides  the  covenants 
and  agreements  it  is  subject  to  certain  conditions ;  and  that  a 
condition  means  something  upon  breach  of  which  the  interest  may 
be  avoided — may  be  determined  before  the  appointed  period.  This 
interest  Hopkins  assigns  to  Moran  ;  and  Moran  underleases  a  part 
only  of  the  property  which  he  had  acquired  to  Shepherd,  for  a 
term  short  of  the  original  term,  reserving  a  rent  of  23/.  and  a 
fraction  ;  and  Moran  having  a  rent  thus  reserved  to  himself,  under 
an  underlease  of  part  of  the  premises,  assigns  it  to  Howe,  and 
Howe  assigns  it  to  the  person  under  whom  the  vendors  claim. 

In  this  state  of  things  it  is,  that  the  title  is  sought  to  be  enforced 
under  the  contract  which  I  have  mentioned,  there  being  nothing 
whatever  to  prevent  Paxton,  or  those  who  represent  him,  from 
enforcing  payment  of  the  10/.,  under  the  original  lease,  against  the 
person  who  claims  ^under  this  under-lease  and  pays  the  23/.  If 
he  does  pay  it,  he  would,  I  apprehend,  be  entitled  to  deduct  it 
from  the  28/.,  and  as  this  is  not  an  incumbrance  from  which  the 
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purchaser  can  be  freed  by  the  vendors,  it  is  an  objection  of  title,  not 
of  conveyance ;  it  is  an  objection  arising  within  and  upon  the  face 
of  the  deed  of  1817,  and  in  the  strict  construction  of  the  second 
condition,  rendering  it  as  the  vendors  wish,  it  is  an  objection 
from  which  the  purchaser  is  not  precluded.  If,  however,  I  doubted 
more  than  I  do  upon  this  part  of  the  case,  which  is  independent 
of  the  question  as  to  the  right  of  re-entry,  I  should  say,  that 
the  condition  itself  is  so  obscurely  worded,  and,  in  connection  with 
the  particulars  of  sale,  is  so  far  from  giving  a  clear  and  accurate 
description  of  the  property,  (that  is  to  say,  in  the  apprehension 
of  ordinary  persons),  that  upon  that  ground  alone,  and  even  upon 
exceptions,  I  should  have  been  very  unwilling  to  support  the  title, 
or  to  hold  the  purchaser  to  his  bargain. 

Exception   overruled^  but  witliout  costs,  except   to  tht* 
extent  of  the  deposit. 


1842. 
Juttfi  23. 

Knight 
Bruck,  V.-C. 

[064] 


CAMPBELL  V.  HOME(l). 

(1  Y.  &  a  C.  C.  664—670;  S.  C.  7  Jur.  365.) 

By  a  post-nuptial  mamage  settlement,  property  in  the  fuudt«,  beloDf^? 
to  the  wife,  was  settled  in  trust  for  the  husband  and  wife  for  their  lives 
and  the  life  of  the  survivor,  and  then  for  such  one  or  more  exclusively  *A 
the  others  or  other  of  the  children  of  the  marriage,  in  such  parts  and 
shares  &c.  as  the  wife  should  by  deed  or  will  appoint.  There  were  four 
children  of  the  marriage.  The  husband  died,  and  the  wife  appointed  th^ 
whole  fund,  and  assigned  her  life  interest  therein  to  the  eldest  child,  a 
daughter,  who  had  attained  the  age  of  twenty-one,  but  who,  together  with 
the  other  childreu,  was  living  with  her  mother :  Held,  that  the  appoint- 
ment and  assignment  were  valid,  and  a  ti'ustee  refusing  to  join  in  tht 
transfer  of  the  fund,  pursuant  to  the  appointment,  was  not  allowed  hi^ 
costs  of  a  suit  brought  against  him  by  the  daughter  to  compel  the  transfer. 
though,  under  all  the  circumstances  of  the  ciise,  he  was  not  decreed  to  pay 
the  costs  of  the  suit. 

By  a  post-nuptial  indenture  of  settlement,  dated  the  22nd  July, 
1884,  and  made  between  Sir  James  Campbell  of  the  one  part,  and 
the  Marquis  of  Sligo  and  John  Home  Home  of  the  other  part, 
after  reciting  that  by  an  indenture  of  settlement  made  previous 
to  the  marriage  of  Sir  James  Campbell  and  Lady  Dorothea  Lonisa 
Campbell,  his  wife,  two  several  sums  of  11,561/.  6«.  6</-,  Four  per 
cent.  Consols,  and  10,000/.  Irish  currency,  were  settled  upon  trust 
to  pay  out  of  the  interest  thereof  300/.  a  year,  Irish  currency, 
pin-money,  to  Lady  Dorothea  Louisa  Campbell,  which  income  not 

(1)  In  re  Little  (1889)  40  Ch.  Div.  4l8,  58  L.  J.  Ch.  233,  60  L.  T.  246. 
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having  been  paid  accordingly  was  calculated  to  amount,  from  the  Campbell 
period  of  such  marriage  up  to  the  29th  September,  1883,  to  the  homk. 
sum  of  4,430Z.  13«.  Ad. ;  and  after  reciting  that  Sir  James  Campbell 
had  received  and  applied  to  his  own  use  two  sums  of  4,615/.  Is.  8(1., 
and  4501.,  which  had  been  bequeathed  by  the  persons  therein 
named,  to  Lady  Dorothea  Louisa  Campbell,  which  said  two  sums 
amounted,  together  with  the  said  first-named  so  calculated  sum 
as  aforesaid,  to  the  aggregate  principal  sum  of  9,4962.  Is.  sterling ; 
and,  aft^r  reciting  that,  in  consideration  of  the  premises,  and  of 
the  natural  love  and  affection  which  Sir  James  Campbell  bore  to 
his  said  wife  and  their  three  children,  and  in  order  to  secure  a 
further  provision  for  his  said  wife  and  children,  (other  and  con- 
siderable provision  having  been  made  by  the  original  settlement), 
he,  the  said  Sir  James  Campbell,  had  invested  the  sum  of  10,000/. 
sterling  in  the  purchase  of  11,019/.  5s.  8d.,  31.  per  cent.  Consoli- 
dated Bank  Annuities,  in  the  names  of  the  Marquis  of  Sligo  and 
John  Home  Home,  as  they  did  thereby  admit  and  acknowledge, 
to  be  held  upon  and  for  the  trusts  thereinafter  ^declared :  it  was  [  *g65  j 
witnessed,  that  for  the  considerations  thereinbefore  mentioned,  &c., 
and  Sir  James  Campbell  did  thereby  declare  that  the  Marquis  of 
Sligo  and  said  John  Home  Home,  their  executors,  &c.,  should 
stand  and  be  possessed  of  and  interested  in  the  said  sum  of 
11,019/.  5s.  Sd.,  Three  per  cent.  Consolidated  Bank  Annuities, 
(with  power  to  vary  the  securities  as  therein  mentioned),  and 
should,  from  time  to  time,  pay  the  dividends,  interest,  and  annual 
produce  of  said  trust  monies,  stocks,  funds,  and  securities  to  Sir 
James  Campbell  and  his  assigns  during  his  life,  and  after  his 
decease,  to  Lady  Dorothea  Louisa  Campbell,  for  her  life,  and  after 
the  decease  of  the  survivor,  should  stand  and  be  possessed  of  and 
interested  in  all  and  singular  the  said  trust  monies,  stocks,  funds, 
and  securities,  and  the  interest,  dividends,  and  annual  produce 
thereof,  in  trust  for  all  and  every,  or  such  one  or  more,  exclusively 
of  the  others  or  other,  of  the  children  or  child  of  the  said  Sir 
James  Campbell,  by  said  Lady  Dorothea  Louisa  Campbell,  then 
living,  or  thereafter  to  be  born,  with  such  provisions  for  their 
respective  maintenance,  education,  and  advancement,  at  such  age, 
day,  or  time,  or  respective  ages,  days,  or  times,  and,  if  more  than 
one,  in  such  parts,  shares,  and  proportions,  and  with  such  annual 
sums  of  money,  and  limitations  over,  for  the  benefit  of  the  said 
children,  or  some  or  one  of  them,  and  upon  such  conditions,  with 
such  restrictions,  and  in  such  manner  as  the  said  Lady  Dorothea 
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c^AHPBELL  Louisa  Campbell  should,  notwithstanding  her  coverture,  by  anv 
HoMB.  ^^^d  0^  deeds,  instrument,  or  instruments  in  writing,  with  or  with- 
out power  of  revocation  and  new  appointment,  to  be  by  her  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  wUl  and  testament,  &c.  from 
time  to  time  direct  or  appoint,  and  in  default  of  any  each  direction 
and  appointment,  in  trust  for  all  and  every  the  children  and  child 
[  *666  ]  then  living,  or  thereafter  to  be  born,  *of  the  said  Sir  James 
Campbell  and  Lady  Dorothea  Louisa  Campbell. 

Sir  James  Campbell  died  in  May,  1885,  leaving  his  wife  Lady 
Dorothea  Louisa  Campbell,  and  four  children  by  her,  surviving 
him :  namely,  Elizabeth  Ann  Louisa,  Charlotte,  Emily,  and  James. 

The  sum  of  11,019Z.  Bs.  S(l.  Consols,  mentioned  in  the  settlement 
was  invested  in  the  joint  names  of  the  Marquis  of  Sligo  and  John 
Home  Home,  at  the  time  of  the  execution  of  the  indenture  of  22nd 
July,  1884,  and  it  had  remained  so  invested  upon  the  trusts  of  that 
indenture  ever  since. 

Elizabeth  Ann  Louisa,  the  eldest  daughter  of  Sir  James  and  Lady 
Dorothea  Campbell,  attained  the  age  of  twenty-one  years  on  the 
24th  January,  1840. 

By  an  indenture  dated  the  20th  March,  1840,  and  made  between 
Lady  Dorothea  Louisa  Campbell  of  the  one  part,  and  Elizabeth 
Ann  Louisa  Campbell  of  the  other  part,  reciting  the  settlement  of 
the  24th  July,  1884,  the  death  of  Sir  James  Campbell  leaving  such 
children  as  before-mentioned,  and  that  Elizabeth  Ann  Louisa  had 
attained  the  age  of  21  years,  and  that  Lady  Dorothea  Loaisa 
Campbell  was  desirous  of  making  an  immediate  independent 
provision  for  Elizabeth  Ann  Louisa  Campbell,  i&c,  it  was  witnessed 
that  Lady  Dorothea  Louisa  Campbell,  in  consideration  of  natural 
love  and  affection,  and  in  exercise  of  the  power  reserved  to  her  by 
the  settlement,  appointed  the  whole  of  said  sum  of  11,019/.  5<.  8^. 
stock  to  the  said  Elizabeth  Ann  Louisa  Campbell,  her  executors, 
administrators,  and  assigns,  to  and  for  her  and  their  own  exclusive 
use  and  benefit.  And,  for  the  considerations  aforesaid,  it  was 
further  witnessed  that  the  said  Lady  Dorothea  Louisa  Cami>beli 
thereby  absolutely  assigned,  transferred,  set  over,  remised,  and 
released,  to  the  said  Ann  Louisa  Campbell,  her  executors,  &c.,  the 
[  •667  ]  life  interest  of  her  the  said  Lady  "^Dorothea  Louisa  Campbell,  of 
and  in  the  dividends,  interest,  and  annual  produce  arising  from 
said  settled  fund,  to  the  end,  intent,  and  purpose,  that  the  whole  of 
said  11,019/.  5«.  8«f.,  Three  per  cent.  Consols,  and  the  dividends. 
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interest,   and  annual  produce  thereof,  might  thenceforth   become     Campbell 
and  be  the  sole,  absolute,  exclusive  property  of  the  said  Elizabeth       hom£. 
Ann  Louisa  Campbell,  her  executors,  administrators,  and  assigns. 

This  deed  was  duly  executed  in  conformity  with  the  requisites  of 
the  power  contained  in  the  settlement. 

One  of  the  trustees,  John  Home  Home,  having  refused  to  join  in 
the  transfer  of  the  11,019{.  5s.  Sd.  stock  to  Elizabeth  Ann  Louisa 
Campbell,  as  appointee  under  the  last-mentioned  indenture,  the 
present  bill  was  filed  by  her,  and  the  Marquis  of  Sligo,  against  Home 
and  Lady  Dorothea,  to  obtain  a  declaration  that  the  plaintiff  was 
entitled  to  the  stock,  and  for  a  transfer  thereof  accordingly. 

The  defendant  Home,  by  his  answer,  stated  that  he  had  been 
appointed  one  of  the  executors  of  the  testator,  and  he  believed  that 
Lady  Dorothea  had  possessed  herself  of  part  of  the  testator*s  assets, 
of  which  he  and  his  co-executors  had  not  been  able  to  obtain  a 
satisfactory  account.  That  a  suit  of  Campbdl  v.  Campbell  had  been 
instituted  by  the  Eev.  A.  M.  Campbell,  as  the  next  friend  of  the 
infants,  for  the  administration  of  the  testator's  estate;  and  that 
afterwards  a  suit  of  Campbell  v.  Mackay  had  been  instituted  by 
Lady  Dorothea  herself  for  the  same  purpose,  and  also  for  the 
purpose  of  carrying  into  execution  the  settlement  made  previously 
to  her  marriage,  and  the  settlement  of  July,  1834  (i).  That  the  fund 
now  in  question  formed  part  of  the  subject  of  the  suit  of  Campbell  v. 
Mackay y  and  although  the  proceedings  in  that  suit  had  been  stayed 
by  the  order  of  the  Court  for  the  benefit  of  the  infants,  yet  it  was 
competent  to  Lady  Dorothea  and  the  plaintiff,  who  had  attained  her 
majority,  to  prosecute  that  suit  if  they  pleased,  though  not  as  an 
infants'  *suit.  That  an  order  had  been  made,  in  Campbell  y.  Camp-  [  •668  J 
belly  directing  Lady  Dorothea,  who  was  guardian  of  the  infants, 
to  bring  them  within  the  jurisdiction,  but  that  she  had  refused  to 
comply  with  it.  That  it  might  be  necessary  to  retain  the  life 
interest  of  Lady  Dorothea  in  the  fund,  either  to  compel  her  to  obey 
the  orders  of  the  Court  or  to  replace  the  assets  for  which  she  had 
not  accounted.  That  the  defendant  believed  that  Lady  Dorothea 
had  incurred  debts  which  she  had  no  means  of  discharging.  That 
he,  the  defendant,  was  not  satisfied  that  the  appointment,  even  if 
duly  executed,  was  made  by  Lady  Dorothea,  bond  fide,  for  the 
benefit  of  the  plaintiff,  more  especially  as  the  plaintiff  was,  as  he 
believed,  under  the  influence  or  control  of  her  mother,  and  deprived 
de  facto  of  the  protection  of  this  Court ;  that  there  was  no  reasonable 

(1)  See  45  R.  R.  p.  1  (2  My.  &  Cr.  25). 
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OAHPBELt.  cause  assigned  for  the  transfer  of  so  large  a  fund  to  the  plain- 
Home.  ^^^5  ^^^  ^^^^  there  was  reason  to  apprehend  that  the  transfer 
was  made  as  a  means  of  enabling  Lady  Dorothea  to  obtain  fands 
wherewith  to  pay  the  debts  which  she  had  probably  incurred  :  under 
these  circumstances  the  defendant  stated  that  he  should  not,  sts  he 
considered,  be  doing  his  duty  to  the  other  children,  who  were  still 
infants,  if  he  parted  with  this  fund  without  the  sanction  of  the  Court. 
It  was  admitted  that  the  plaintiff  was  living  with  her  mother, 
and  it  was  not  suggested  that  any  marriage  was  in  contemplation. 

Mr.  Simjykifison  and  Mr.  Pat-ry,  for  the  plaintiff. 

Mr.  Cooper  and  Mr.  Fisher^  for  the  defendant  Lady  Dorothea. 

Mr.  Russell  and  Mr.  Craig,  for  the  defendant  Home,  contended 
that   it   was  clear   from   the  language  of  the   settlement,   taken 
altogether,  that  it  was  not  intended  that  the  appointment  should 
(  ♦6G9  ]       take  place  till  after  the  death  of  *the  survivor  of  the  parents. 

(The  Vtce-Chancellor  :  McQueen  v.  Farquhar  (i),  exhausts  the 
whole  subject.) 

They  relied  on  the  facts  stated  by  the  answer  as  a  justification  of 
the  defendant's  refusal  to  transfer  the  fund.     They  referred  to  L'tH 

Ilinchinhroke  v.  Seymour  (2). 

(The  Vice-Chancellor  :  Here  the  plaintiff  has  attained  twenty. 
one.) 

The  Vice-Chancellor  : 

If  I  were  to  refuse  to  give  effect  to  the  appointment  in  this  case, 
or  to  the  assignment,  it  would  be  to  decide,  or  very  nearly  to  decide, 
that  in  no  case  where  a  party  assigns  a  life-interest  to  an  adult 
child,  an  exclusive  power  of  appointment  should  be  exercised- 

The  settlement  is  proved  containing  the  exclusive  power  of 
appointment ;  the  number  of  children  is  proved  ;  the  age  of  tht 
eldest  child  and  the  appointment.  The  appointment  is  made  by  j 
person  of  whose  character  there  is  no  impeachment ;  and  it  is 
further  sustained  by  the  junction  with  the  appointee,  in  the  suit  for 
the  purpose  of  enforcing  the  appointment,  of  a  person  of  honour 
and  character  who  is  one  of  the  trustees  of  the  fund.  I  cancoL 
therefore,  hesitate  as  to  giving  effect  to  it. 

(1)  8  R.  R.  212  (11  Ves.  467).  (2)  1  Br.  C.  C.  805. 
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It  is  quite  true  that  this,  as  well  as  every  other  transaction,  may 
be  affected  by  some  possible  fraud  or  mistake,  or  misconduct ;  but 
where  is  the  fraud,  or  the  mistake,  or  the  misconduct  here  ?  It  is 
barely  hinted  at  in  the  answer.  It  is  not  alleged,  or  if  alleged,  not 
proved ;  and  there  seems  to  be  no  reason  to  believe  it.  What  may 
be  the  intention  of  this  lady  in  regard  to  the  disposition  of  the 
money,  is  not  a  question  with  which  the  Court  has  to  deal.  If  it 
can  ever  be  shown  that  this  deed  was  executed  from  improper 
motives,  those  who  are  interested  in  doing  so  can  apply  to  set  it 
aside.  There  is  nothing  whatever  to  justify  this  Court  in  not 
giving  efifect  to  it  at  present. 

With  regard  to  the  history  into  which  the  defendant  has  entered 
of  former  suits  and  former  disputes,  and  the  real  or  supposed  mis- 
conduct on  the  part  of  the  mother  of  the  plaintiff,  I  have  nothing 
whatever  to  do  with  it.  The  question  now  before  the  Court  is  a 
mere  question  of  right. 

Considering  the  line  of  defence  taken  by  the  answer,  and  the 
quantity  of  irrelevant  matter  into  which  the  defendant  has  travelled  ; 
and  considering  also  the  absence  of  any  ground  for  the  objection 
which  has  been  brought  forward  against  this  appointment,  it  is 
impossible  for  me  to  give  Colonel  Home  his  costs.  I  do  not, 
however,  think  it  necessary  to  fix  him  with  costs. 


Campbell 
Home. 


[670] 


PITT   V.  BONNER. 

(1  Y.  (&  C.  C.  0.  670—671 ;  S.  0.  6  Jur.  636.) 


1842. 
Jufie  9. 


\Vliei'e  a  decree  has  been  had  against  several  defendants,  with  costs,  and  Knight 

one  of  them  has  been  compelled  to  pay  the  whole  costs,  the  Court  w^ill  by  I^^uck,  V.-C. 

consent  decree  contribution  between  the  co-defendants,  on  motion  in  the  C  ^^^  1 
same  suit. 

The  plaintiff  filed  his  bill  to  recover  the  arrears  of  an  annuity  • 

which  had  been  granted  by  certain  persons  on  the  security  of  their 
shares  in  a  colliery.  Hill  was  a  subsequent  mortgagee  of  those 
shares,  and  was  made  a  defendant.  The  other  defendants  were  the 
executors  and  assignees  of  the  original  holders,  all  of  whom  had  died 
or  become  bankrupt ;  the  assignees  of  some  of  them  being  brought 
before  the  Court  by  supplemental  bill. 

The  plaintiff  having  obtained  a  decree  for  an  account  and  pay- 
ment of  the  arrears  of  his  annuity,  with  costs,  agamst  all  the 
defendants,  proceeded  against  and  recovered  from  Hill  the  whole 
amount  of  the  costs,  amounting  to  847L  15«.     Hill  then  applied  to 
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[  •671  ] 


the  other  defendants  for  contribution,  in  equal  shares,  but  could 
obtain  no  payment ;  those  assignees  who  were  brought  before  the 
Court  by  supplemental  bill  contending  that  they  were  not  called 
*upon  to  pay  more  than  a  share  of  the  costs  of  the  supplemental 
suit. 

A  motion  was  now  made,  on  behalf  of  Hill,  for  a  reference  to 
the  Master  to  inquire  what  were  the  respective  proportions  of  the 
costs  which  ought  to  be  paid  to  Hill  by  the  co-defendants. 

Mr.  Cooper  and  Mr.  Hectthfield,  for  the  motion,  said,  that 
although  it  had  been  considered  as  a  general  rule  that  where  a 
decree  is  had  against  several  defendants  with  costs,  and  one  is 
compelled  to  pay  the  whole  costs,  his  remedy  against  the  other 
defendants  for  contribution  is  by  action  or  bill,  yet  it  conid  hardly 
be  doubted  that  in  a  plain  case  like  the  present  the  Court  would 
give  a  remedy,  by  motion  in  the  suit  in  which  payment  of  the 
costs  was  decreed.  They  admitted,  however,  that  they  could 
produce  no  other  authority  on  the  subject  than  Jones  v. 
Catcthorne  (l). 

Mr.  Bellami/  and  Mr.  Ehndey,  for  the  defendants,  did  not 
oppose  the  motion. 

The  Yice-Chancellor  said  that  he  had  no  difficulty,  under  the 
circumstances,  in  making  the  order  of  reference.  The  course  pro- 
posed was  a  desirable  one,  and  might  save  much  trouble  and 
expense.  As  the  plaintiff,  however,  had  no  interest  in  the 
question,  it  should  appear  in  the  order  that  it  was  made  between 
defendants  only. 


1842. 

Juli/id,  18, 
19,  25. 


Knight 
Bruce,  V.-C. 

[688] 


The  EAEL  of  CLARENDON  v.  BARHAM. 

(1  Y.  &  C.  C.  C.  688—714  ;  S.  C.  6  Jur.  962.) 

By  a  marriage  settlement,  20,000/.,  the  fortune  of  the  wife,  was  aaogn^d 
to  trustees  upon  trust,  subject  to  life  interests  of  the  husband  and  vifr.  &» 
to  one  moiety  for  the  eldest  son  of  the  marriage,  and  as  to  the  other  moietT 
for  the  younger  children.  By  the  same  settlement,  a  certain  plantatioxi  i:^ 
Jamaica,  of  which  the  husband  was  seised  in  fee-simple,  was  conreypd  U 
the  use  of  trustees  for  u  term  of  ''^OO  years,  upon  trust,  if  the  husbuid 
should  so  appoint,  to  raise  10,000/.  for  his  absolute  use,  and  subject  u 
such  term,  and  to  the  life-intei-ests  of  husband  and  wife,  to  tmslees  i^ 
1,000  years,  upon  trust  to  raise  20,000/.  for  the  eldest  son,  10.000/.  for  tb- 
younger  children,  and  again  10,0(K)/.  for  the  eldest  son.  The  aetUfVMs: 
contained  a  proviso  that  the  portions  should  be  raised  according  to  tbtir 

(1)  2  Fowl.  Exc.  Pi-.  300. 
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priority,  as  stated  in  the  settlement.  Soon  after  the  marriage  the  husband 
exercised  his  right  of  raising  10,000/.  for  his  own  use,  and  for  that  purpose 
the  trustees  of  the  5(H)  years'  term  borrowed  of  the  trustees  of  the  wife's 
fortune  10,000/.,  and  executed  to  the  latter  a  mortgage  of  the  premises 
comprised  in  the  oOO  years'  term.  The  husband  and  wife  died,  leaving 
five  children  of  the  marriage;  the  husband  having  by  his  will,  after 
directing  payment  of  his  debts,  and  devising  certain  property  not  situated 
in  Jamaica,  devised  all  his  I'esiduary  real  and  personal  property  to  his 
eldest  son,  J.,  and  appointed  him  his  executor.  Upon  the  death  of  the 
testator,  J.  proved  the  will,  acted  as  executor,  and  entered  into  possession 
of  the  estates  in  Jamaica,  of  which  he  kept  possession,  paying  the  interest 
of  the  younger  children's  fortunes,  until  1837,  when  he  became  a  lunatic, 
shortly  after  which  he  died  intestate  and  unmarried,  leaving  the  four 
younger  children  surviving  him,  of  whom  W.  was  his  heir-at-law.  No 
arrangement  had  ever  been  entered  into  amongst  the  children  relative  to 
the  charges  in  the  settlement,  nor  was  there  any  strong  evidence  of  the 
intentions  of  J.  as  to  the  extinguishment  of  those  charges  to  which  he  was 
entitled:  Held, 

1st,  That,  under  the  foregoing  circumstances,  it  was  most  for  the  benefit 
of  J.  that  his  charges  on  the  Jamaica  estate  should  be  considered  as  not 
having  been  extingubhed  in  the  inheritance,  and  consequently  that  they 
were  not  extinguished. 

2ndly,  That  he  was  not  bound  to  apply  the  rents  and  profits  which  he 
received  in  reduction  of  his  charges  ;  but, 

3rdly,  That  a  sum  for  slave-compensation  money,  which  he  received  as 
'*  devisee  "  of  his  father,  must,  as  between  the  several  charges,  be  applied 
in  reduction  of  the  first  charge  of  10,000/.,  and  that  the  personal  repre- 
sentative of  J.  or  his  father  must  account  for  interest  on  that  sum  during 
the  life  of  J. 

A  person  mortgages  an  estate,  and,  b}**  his  will,  after  directing  payment 
of  his  debts,  devises  all  his  residuary  real  estates,  (including  the  mortgaged 
estate),  and  all  his  residuary  personal  estate  to  his  eldest  son,  whom  he 
appoints  his  executor.  The  son  proves  the  will,  and  dies  intestate,  without 
having  paid  off  the  mortgage.  Both  father  and  son  leave  sufficient 
personal  assets  to  pay  off  the  mortgage :  Decreed,  on  the  authority  of 
modem  cases,  but  reluctantly,  and  against  the  opinion  which  independently 
of  them  the  Judge  would  have  entertained,  that  as  between  the  heir  and 
administrator  of  the  son,  the  mortgaged  estate  is  the  primary  fund  for 
payment  of  the  mortgage  (1). 

By  indentures  of  settlement  dated  respectively  the  24tb  and  25th 
July,  1792,  and  made  in  contemplation  of  a  marriage  which  was 
shortly  afterwards  solemnized  between  Joseph  Foster  Barham  and 
Lady  Caroline  Tufton,  a  sum  of  20,000/.,  the  fortune  of  Lady 
Caroline,  was  assigned  or  assured  to  Elborough  Woodcock  and 
William  Cardale,  their  executors  &c.,  upon  trust  to  pay  the  annual 
produce  thereof  to  or  for  the  benefit  of  Joseph  F.  Barham  and 
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(1)  This  point  is  deprived  of  im- 
portance by  the  application  of  Locke 
King's  Acts  to  the  estates  of  persons 
who  have  died  since  1854,  whereby 
the   mortgaged   estate    is    i^ow   the 


primary  fund  for  payment  of  the 
mortgage  irrespectively  of  any  ques- 
tion as  to  the  sufficiency  of  the 
personal  assets. — 0.  A.  S, 
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Lady  Caroline  during  their  joint  lives  and  the  life  of  the  survivor  of 
them  in  manner  therein  mentioned,  and  after  *the  decease  of  the 
survivor  in  trust  as  to  one  moiety  of  the  said  capital  sum,  and 
the  interest  and  annual  produce  to  become  due  thereon,  for  the 
eldest  or  only  son  of  the  marriage,  and  as  to  the  other  moiety 
and  the  interest  and  annual  produce  to  become  due  thereon,  upon 
trust  to  pay,  assign,  and  transfer  the  same  to  the  only  child,  or 
between  and  amongst  all  and  every  the  children  (if  more  than 
one),  of  the  marriage,  other  than  and  except  an  eldest  or  only  son, 
in  such  shares  and  proportions  &c.  as  the  said  J.  F.  Barham  and 
Lady  Caroline,  or  the  survivor  of  them,  should  in  manner  therein 
mentioned  appoint,  and  in  default  of  such  appointment,  upon 
trust  to  assign,  transfer,  and  pay  the  same  to  such  only  child,  or 
between  and  amongst  all  such  children,  except  an  eldest  or  only  son. 
in  equal  shares  and  proportions  (if  there  should  be  more  than  one* 
share  and  share  alike  ;  the  shares  of  the  sons  to  vest  at  their  respec- 
tive ages  of  twenty-one,  and  those  of  the  daughters  at  their  respective 
ages  of  twenty-one  or  days  of  marriage.  Power  was  given  to  the 
trustees  or  the  survivor  of  them,  or  the  executors  of  the  survivor, 
with  the  consent  in  writing  of  the  intended  husband  and  wife,  or 
the  survivor  of  them,  and  after  the  decease  of  the  survivor,  then 
at  the  discretion  of  the  trustees  or  trustee,  to  invest  the  20,000/. 
upon  Government  or  real  securities  in  England  or  Wales,  or  in  the 
West  Indies,  and  from  time  to  time  to  vary  the  securities. 

By  the  same  settlement  Joseph  Foster  Barham  conveyed  to 
Sackville,  Earl  of  Thanet,  and  Charles  Tufton,  their  heirs,  execu- 
tors, administrators,  and  assigns,  a  certain  estate  in  the  island  of 
Jamaica  called  the  Mesopotamia  plantation,  together  with  the 
slaves,  cattle,  buildings,  and  utensils  thereto  belonging,  to  the  use 
of  J.  F.  Barham,  his  heirs,  executors  &c.,  until  the  solemnization 
of  the  marriage ;  then  to  the  use  of  trustees  for  a  term  of  500 
years ;  then  to  the  use  of  J.  F.  Barham  and  his  assigns  for  his 
life ;  then  to  the  use  of  trustees  for  a  term  of  ninety-nine  *years 
for  securing  a  jointure  to  Lady  Caroline ;  then  to  the  use  of 
trustees  for  a  term  of  1,000  years,  and  subject  to  the  foregoing 
limitations,  to  the  use  of  Joseph  Foster  Barham,  his  heirs,  executor?, 
administrators,  and  assigns. 

The  settlement  contained  a  declaration  that  the  temi  of  500 
years  was  limited  to  the  trustees  thereof  (Thomas  Barham  and 
Thomas  Plummer)  upon  trust,  that  in  case  the  said  Joseph  Foster 
Barham  should  at  any  time  or  times  thereafter,  by  deed  or  wili 
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executed  as  therein  mentioned,  direct  or  appoint  the  raising  and 
payment  of  any  sum  or  sums  of  money  not  exceeding  the  sum  of 
10,000/.  to  or  for  any  person  or  persons  whomsoever,  at  any  time 
or  times  either  before  or  after  his  own  decease,  and  to  be  charge- 
able apon  and  payable  out  of  the  plantations,  hereditaments,  and 
premises  expressed  to  be  thereby  granted  and  released,  then  and  in 
such  case  the  said  Thomas  Bar  ham  and  Thomas  Plummer,  or  the 
survivor  of  them,  or  the  executors,  administrators  or  assigns  of 
such  survivor,  should,  by  mortgage  or  demise  of  the  said  planta- 
tions, hereditaments,  and  premises,  or  of  a  competent  part  thereof, 
for  all  or  any  part  of  the  said  term  of  500  years,  or  by  and  out  of 
the  rents,  profits,  crops,  and  produce  thereof,  or  by  any  other  ways 
or  means  whatsoever,  levy,  raise,  and  pay  all  and  every  such  sum 
and  sums  of  money  not  exceeding  10,000/.  as  aforesaid,  which  the 
said  Joseph  Foster  Barham  should  direct  or  appoint  to  be  raised  in 
manner  aforesaid,  together  with  interest  for  the  same  not  exceed- 
ing 5/.  per  cent,  per  annum  from  the  time  the  same  should  be  so 
directed  or  appointed  to  be  raised,  and  should  pay  all  and  singular 
such  sum  and  sums  of  money  and  interest  unto  such  person  or 
persons,  and  for  such  intents  and  purposes  as  the  said  Joseph 
Foster  Barham  should  so  direct  and  appoint.  And  upon  further 
trust  that,  in  the  mean  time  and  until  the  same  sum  or  sums  of 
money  should  be  so  directed  or  appointed  to  be  raised,  they,  the 
said  trustees  or  the  survivor  of  them  &c.,  should  permit  and  suffer 
the  rents  and  profits  of  the  "^same  premises  and  every  part  thereof 
to  be  received,  had,  and  taken  by  the  person  or  persons  who 
should  be  entitled   to  the  freehold  and  inheritance  thereof. 

The  trusts  of  the  term  of  1,000  years  (which  was  vested  in 
Woodcock  and  Cardale)  were  declared  to  be  to  raise  by  sale  or 
mortgage,  or  other  disposition  of  all  or  any  part  of  the  premises 
comprised  in  the  term,  or  by  and  with  the  rents,  profits,  crops  and 
produce  thereof,  but  subject  to  the  jointure  limited  to  Lady  Caroline, 
the  sum  of  20,000/.  of  lawful  money  of  Great  Britain,  and  pay  the 
same  to  the  eldest  or  only  son  of  the  marriage  (with  other  directions 
in  the  event  of  there  being  no  such  son) :  and  upon  further  trust, 
in  case  there  should  be  one  or  more  child  or  children  of  the 
marriage  besides  an  eldest  or  only  son,  to  raise  by  the  ways  and 
means  aforesaid  the  further  sum  of  10,000/.,  and  pay  the  same  to 
such  child  or  (in  case  there  should  be  more  than  one)  to  such 
children  in  such  shares  and  proportions,  at  such  times,  and  subject 
to  such  restrictions  and  limitations  as  the  said  J.  F.  Barham  and 
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Earl  op      Lady  Caroline,  or  the  said  J.  F.  Barham  surviving  Lady  Caroline, 
r,      '     should  by  deed  or  will  appoint ;  and  in  default  of  such  appointmenu 

Bauiiam.  ^^  p^y  ^jj^  same  to  such  child  or  (as  the  case  might  be)  to  such 
children  equally,  share  and  share  alike.  And  upon  further  tmsi, 
in  case  there  should  be  an  eldest  or  only  son  of  the  marriage,  to 
raise  by  all  or  any  of  the  ways  and  means  aforesaid,  10,000/.  for  the 
benefit  of  such  eldest  or  only  son. 

The  settlement  contained  a  proviso  that  the  several  and  respective 
portions  or  sums  of  money,  thereinbefore  provided  to  be  raised, 
should  be  raised  in  the  order  and  priority  in  which  they  respectively 
stood,  and  were  placed  in  the  settlement. 

Soon  after  the  marriage,  Joseph  Foster  Barham  being  desirous 
of  raising  the  sum  of  10,000/.  under  the  power  given  him  by  the 

[  •692  ]  settlement,  an  arrangement  was  entered  *into  with  the  trustees  of 
Lady  Caroline's  fortune  for  advancing  to  him  10,000/.,  being  one 
moiety  of  the  20,000/.  which  they  held  in  trust,  and  which  they 
had  power  to  advance  on  real  security.  Accordingly,  by  an  inden- 
ture dated  the  5th  February,  1793,  and  made  between  J.  F.  Barham 
and  Lady  Caroline  Barham  of  the  first  part,  Thomas  Plnmmer  and 
Thomas  Barham  of  the  second  part,  and  Woodcock  and  Cardale  of 
the  third  part,  it  was  witnessed  that  Joseph  F.  Barham,  in  execotion 
of  the  power  given  to  him  for  that  purpose  by  the  settlement  Ac, 
did  direct  and  appoint  the  immediate  raising  and  payment  of  the 
full  sum  of  10,000/.  unto  him  the  said  Joseph  Foster  Barham  for 
his  own  sole  use  and  benefit,  and  that  the  same  should  be  charge- 
able upon  and  payable  out  of  the  said  plantation,  hereditament::, 
and  premises ;  and  it  was  by  the  same  indenture  further  witness^ 
that,  in  pursuance  of  the  direction  last  thereinbefore  contained,  and 
in  consideration  of  10,000/.  paid  to  the  said  Joseph  Foster  Barham 
by  the  said  Woodcock  and  Cardale,  being  one  moiety  of  the  fortune 
of  Lady  Caroline,  and  for  the  nominal  consideration  therein 
mentioned,  they,  the  said  Thomas  Barham  and  Thomas  Plummer. 
bargained,  sold,  assigned,  and  transferred,  and  Joseph  Foster 
Barham  ratified  and  confirmed  unto  Woodcock  and  Cardale,  their 
executors  &c.,  all  the  said  Mesopotamia  plantation,  and  all  and 
singular  the  negro  and  other  slaves,  stock  and  cattle,  coppers  J:c., 
houses,  utensils,  and  implements  thereto  belonging,  and  all  other 
the  premises  comprised  in  the  term  of  500  years  as  aforesaid,  to 
hold  the  same  unto  said  Woodcock  and  Cardale,  their  execators, 
administrators,  and  assigns,  from  the  day  of  the  date  of  the  said 
indenture  for  the  residue  of  the  said  term  of  500  years,  but  subjeei 
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to  a  proviso  for  redemption  of  the  premises  on  payment  by  the  said 
Thomas  Barham  and  Thomas  Plummer,  their  executors,  adminis- 
trators or  assigns,  or  the  said  Joseph  Foster  *Barham,  his  heirs, 
executors  or  administrators,  or  the  person  or  persons  who  should 
for  the  time  being  be  entitled  to  the  freehold  and  inheritance  of  the 
same  estates,  plantations,  hereditaments  and  premises,  expectant 
upon  the  determination  of  the  said  term  of  500  years,  unto  the  said 
Woodcock  and  Cardale,  their  executors,  administrators  or  assigns, 
of  the  sum  of  10,000/.  of  lawful  money  of  Great  Britain,  with 
interest  for  the  same  at  and  after  the  rate,  at  the  time,  and  in 
manner  therein  mentioned. 

In  the  years  1800  and  1803,  Joseph  Foster  Barham  being  seised 
in  fee  of  an  estate  in  Jamaica,  called  the  Island  estate,  subject  to  a 
mortgage  of  7,000/.,  it  was  arranged  that  the  remaining  moiety  of 
Lady  Caroline's  fortune,  which  was  now  improved  to  10,778/., 
should  be  advanced  to  him  for  payment  of  that  mortgage,  and  for 
his  other  occasions.  Accordingly,  by  several  indentures,  and 
ultimately  by  an  indenture  of  the  2nd  May,  1803,  which  was  made 
by  J.  F.  Barham  of  the  one  part,  and  Cardale,  who  had  survived 
Woodcock  his  co-trustee,  of  the  other  part,  Barham,  in  considera- 
tion of  the  10,773/.  which  had  been  advanced  to  him,  for  the 
purposes  before  mentioned,  in  several  sums,  conveyed  the  Island 
estate,  with  its  slaves  and  appurtenances  to  Cardale,  his  heirs  and 
assigns,  subject  to  a  proviso  for  reconveyance  to  Barham,  his  heirs, 
appointees  or  assigns,  on  payment  by  Barham,  his  heirs,  executors 
or  administrators,  or  any  or  either  of  them,  unto  Cardale,  his 
executors,  &c.  of  the  principal  sum  and  interest,  at  the  time,  and 
in  manner  therein  mentioned. 

There  were  five  children  only  of  the  marriage,  viz.,  John, 
William  Joseph,  Charles  Henry,  Mary,  and  Caroline  Gertrude. 

By  deed-poll,  dated  the  10th  January,  1831,  Joseph  Foster 
Barham  and  Lady  Caroline,  his  wife,  appointed  the  sum  of  10,000/., 
which  was  directed  to  be  raised  for  that  purpose  under  the  term  of 
1 ,000  years,  amongst  their  four  younger  children.  The  appointment 
was  of  unequal  shares,  *but  by  an  arrangement  amongst  the  younger 
children  it  was  agreed  that  the  shares  should  be  considered  equal. 

Joseph  Foster  Barham  by  his  will,  dated  the  22nd  June,  1882, 
iifter  directing  that  all  his  just  debts,  funeral  expenses,  and  the 
eosts  and  charges  of  proving  his  will,  and  any  codicil  or  codicils 
thereto,  should  be  paid  and  discharged  by  his  executors  thereinafter 
named,  as  soon  as  conveniently  might  be  after  his  decease,  by  and 
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Earl  of      out  of  his  personal  estate  not  thereinafter  specifically  bequeathe*!. 
-P.  and  after  bequeathing  500Z.  a-piece  to  his  younger  children,  and 

Barham.  charging  an  annuity  for  the  benefit  of  his  wife  on  certain  estate^  in 
Pembrokeshire  in  exoneration  of  the  jointure  charged  on  the  estat^r^-" 
in  Jamaica,  and  after  making  various  specific  devises  and  )>equest.s 
of  real  and  personal  estate  not  affecting  his  estates  in  Jamaica, 
devised  as  follows :  '^  And  as  to  all  the  rest,  residue,  and  remainder 
of  my  estate  and  effects,  both  real  and  personal,  including  tt.e 
freehold  and  reversion,  and  my  remaining  beneficial  estate  and 
interest  whatsoever,  of  and  in  the  estates  hereinbefore  devised,  and 
as  to  all  and  singular  my  securities  for  money,  goods,  ehattei>. 
estates  and  effects  whatsoever  and  wheresoever,  not  hereinbefore 
specifically  bequeathed,  whereof  or  wherein  I,  the  said  Joseph 
Foster  Barham,  or  any  person  or  persons  in  trust  for  me  was  aii«i 
are,  or  is  or  shall,  at  the  time  of  my  decease,  be  seised,  posseesHi 
of,  or  entitled  unto,  either  in  possession,  reversion,  remainder  or 
expectancy,  or  otherwise,  or  over  which  I  have  any  power  of 
appointment  by  way  of  disposition,  I  hereby  give,  devise  and 
bequeath,  direct,  limit,  and  appoint  the  same  (subject  as  to  mj 
personal  estate  to  the  payment  of  all  my  just  debts,  funeral  or 
testamentary  expenses,  and  the  several  legacies  hereinbefore  jrivtn 
and  bequeathed,  and  which  are  not  hereby  specifically  charged  o= 
any  part  of  my  real  estate)  unto  and  to  the  use  of  my  son  John 
Barham,  his  heirs,  executors,  administrators  and  assigns,  accordir:^ 

[  *60o  ]  to  the  natures  and  qualities  thereof  respectively,  to  and  for  'hi? 
and  their  own  use  and  benefit  absolutely  and  for  ever."  And  thf 
testator  appointed  Lady  Caroline  Barham,  John  Barham,  and 
Henry,  Earl  of  Thanet,  his  executors. 

The  testator  died  in  September,  1832,  and  Lady  Caroline  in 
November  following,  leaving  the  several  before-named  childrer 
surviving  them,  and  without  having  made  any  appointment  of  auv 
part  of  the  settled  property  otherwise  than  as  before  mentioned. 

Soon  after  the  testator's  death  his  will  was  proved  by  tb- 
executors,  but  Lord  Thanet  did  not  act.  John  Barham  immr- 
diately,  upon  the  death  of  the  testator,  entered  into  possession  d 
the  Mesopotamia  and  Island  estates,  and  took  possession  of  U^^ 
father's  personal  estate.  In  1835,  he  preferred  his  claim  f  * 
compensation-money  in  respect  of  the  slaves  on  both  pIantaticIr^ 
No  counter-claim  was  made  before  the  commissioners,  and  be 
received  in  the  whole  1,200Z.  on  that  account :  the  adjudicaU:- 
being  made  to  him  as  devisee  and  owner  of  the  estates. 
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John  Barham  regularly  paid  to  the  four  youngest  children 
interest  on  their  respective  shares  of  the  moiety  of  20,778/.,  and 
of  the  10,000/.,  provided  for  them  by  the  settlement.  In  1835,  he 
contracted  with  his  brother  Charles  for  the  purchase  of  part  of  the 
share  of  the  latter  in  his  mother's  fortune,  and  by  an  instrument 
of  1886   that   contract   was   carried  into  execution,   the  portion 

assigned  being  to  the  value  of  2,000/. 

» 

In  March,  1887,  John  Barham  was  declared  a  lunatic,  and  in 
May,  1888,  be  died  intestate  and  without  issue. 

The  bill  was  filed  by  Katherine  Barham,  the  widow  and 
administratrix  of  John  Barham,  and,  upon  her  marriage  with  the 
Earl  of  Clarendon,  revived  against  William  Joseph  Barham,  his 
brother  and  sisters,  and  the  representatives  of  the  trustees.  It 
charged,  that  upon  the  death  of  Joseph  Foster  Barham,  the 
plantation  called  Mesopotamia  was  not  nearly  of  sufficient  value  to 
have  raised  and  paid  the  several  before-mentioned  sums  of  10,000/., 
20,000/.,  10,000/.  and  *  10,000/.,  and  that  the  Island  plantation  was 
not  more  than  of  sufficient  value  to  have  raised  and  paid  the 
before-mentioned  sum  of  10,778/. ;  that  after  the  death  of  Joseph 
F.  Barham,  John  Barham  always  intended  that  the  charges  upon 
the  Mesopotamia  estate  should  be  raised  and  paid  according  to 
their  respective  priorities,  and  that  the  charge  upon  the  Island 
estate  should  be  raised  and  paid  thereout ;  that  he  acted  in  accord- 
ance with  that  intention  by  employing  agents  to  manage  the 
estates,  paying  interest  on  the  charges,  and  otherwise ;  and  that 
he  had  frequently  expressed  his  opinion,  in  conversation,  that  the 
Mesopotamia  estate  would  not  bear  all  its  charges,  but  that  they, 
including  his  own,  must  be  paid  according  to  priority. 

The  bill  prayed  accounts  of  what  was  due  in  respect  of  the 
several  charges,  and  that  the  Mesopotamia  estate  might  be  sold 
and  the  produce  applied  in  payment  of  what  should  be  found  due 
in  respect  of  the  several  charges,  according  to  their  priorities ;  that 
the  defendant,  William  Joseph  Barham,  might  be  decreed  to 
redeem  the  Island  estate  upon  payment  of  the  sum  of  10,778/. 
charged  upon  it,  or  that  he  might  stand  foreclosed  and  the  estate 
be  sold  &c. ;  for  an  injunction  to  restrain  him  from  proceeding  to 
recover  the  estates,  and  for  a  receiver,  manager,  &c. 

The  case  made  by  the  answers  was,  in  substance,  this :  That 
upon  the  death  of  Joseph  Foster  Barham,  John  Barham  took 
possession  of  the  estates  and  occupied  them  until  his  lunacy,  as 
beneficial   owner,  and   not  in   any  other  capacity;    that  having 
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become  entitled  in  fee  to  the  plantations,  the  charges  to  which  he 
was  previously  entitled  under  the  settlement  became  merged  and 
extinguished  in  the  inheritance,  and  that  upon  bis  death  the 
estates  descended  to  the  defendant,  J.  W.  Barham,  subject  only 
to  such  of  the  incumbrances  as  were  for  the  benefit  of  the  younger 
children  (including  the  2,000i.  assigned  to  John  Barham).  The 
question  as  to  the  redemption  of  the  Island  estate  was  submitted 
by  the  defendants  to  the  judgment  *of  the  Court.  They  denied  the 
insufficiency  of  the  estates  to  meet  the  charges. 

Evidence  was  entered  into  on  both  sides.  The  object  of  the 
plaintiffs'  evidence  was  to  show  the  intention  of  John  Barham  to 
keep  the  charges  on  foot. 

Mr.  Tinney,  and  Mr,  James  Parker,  for  the  plain tifiiB  : 

The  charges  which  John  Barham  had  upon  the  Mesopotamia 
estate  were  these :  10,000Z.,  being  that  moiety  of  the  fortune  of 
Lady  Caroline  Barham,  which  was  lent  on  the  security  of  the 
Mesopotamia  estate ;  20,000Z.,  which  by  the  settlement  was  directij 
charged  upon  the  same  estate ;  2,0002.,  which  had  been  assign€d 
to  him  by  Charles,  and  10,000/.,  which  was  the  last  charge  under 
the  settlement.  It  was  competent  to  John  Barham  to  choose  to 
have  these  charges  kept  on  foot  or  merged.  The  question  is, 
which  was  most  beneficial  for  him  at  his  father's  death.  If  the 
first  charge  merged,  it  would  be  postponed  to  all  his  fath^*& 
incumbrances.  No  court  of  equity  would  consider  that  a  man 
having  a  first  charge  would  give  up  that  charge,  so  as  to  let  in  his 
father's  creditors:  Forbes  v.  Moffat  (i);  [Astley  v.  Milles  \2  ; 
Toulmin  v.  Stcere  (3).] 

Mr.  IVigram  and  Mr.  Lloyd,  for  the  defendant  William  Joseph 
Barham,  [on  the  general  rule  that  in  the  absence  of  clear  intentioc 
to  the  contrary  a  charge  merges  in  the  inheritance,  cited  Bn»*in 
V.  Stead  (4),  Smith  v.  Phillips  {5),  Parry  v.  Wright  (6),  and  other 
cases.]  Is  the  mere  possibility  of  the  existence  of  debts  a  safficiec; 
ground  for  presuming  an  intention  to  keep  the  charge  on  foot  ? 

But  whatever  be  the  situation  of  these  charges,  if  the  persozul 
estate  of  the  testator  Joseph  Foster  Barham  and  the  corput  of  the 


(1)  11  R.  R.  222  (18  Ves.  384). 

(2)  27  R.  R.  190;  see  pp.  201,   202 
(1  Sim.  298  ;  see  p.  343). 

(3)  17  R.  R,  67  (3  Mer.  210). 

(4)  35  R,  B.  186  (5  Sim.  535), 


(5)  44  R  R.  138  (1  Keen,  DSH..  Npe 
52  R.  R.  205  (3  Beav.  513). 

(6)  24  R.  R,  191   (1  Sim,  *  ^^.  ."W 
Q  Riiss.  142.  ) 
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real  estate  are  not  Bufficient  to  pay  them,  the  defendant  is  entitled  earl  op 
to  have  the  rents  and  profits  received  by  John  Barham,  applied  ^^ 

pro  tanto  in  reduction  of  the  charges.     *     *     *  babham. 

Mr.   Koe,    Mr,   Hall,   Mr.   Romilly,   Mr.    Jeremy ,   and    Mr.  [  too  ] 
ShadweUy  appeared  for  other  parties. 


Mr.  Tinney,  in  reply. 


«     «     « 


[The  arguments  on  the  point  mentioned  in  the  concluding 
paragraph  of  the  head-note  are  omitted  fo/  the  reason  given  in 
the  foot-note  at  p.  517.] 

The  Vicb-Chancbllor  :  jnii/  25. 

In  this  case  the  parties  have  expressed  a  wish  that  the  questions  [  701  ] 
between  them  should  be  decided  by  the  Court  at  the  present  stage 
of  the  cause  rather  than  at  a  later  period,  and  the  facts  proved, 
and  those  not  disputed,  render  this  to  a  great  extent,  if  not 
altogether,  practicable,  without  any  substantial  impropriety  or 
singularity.  The  first  question  is  as  to  the  capital  sums,  *which  [  ^702  ] 
by  the  settlement  of  1792,  executed  on  the  marriage  of  Mr.  Joseph 
Foster  Barham  and  Lady  Caroline  Tufton,  were  charged  upon  an 
estate  in  Jamaica,  called  the  Mesopotamia  estate,  in  favour  of  the 
eldest  son,  and  the  other  children  of  the  marriage  respectively  in 
unequal  proportions.  It  is  contended,  on  the  part  of  some  of  the 
defendants,  that  so  much  of  these  sums  as  the  eldest  son,  Mr.  John 
Barham,  became  entitled  to,  has  been  wholly  or  partially  extin- 
guished in  the  inheritance  of  the  estate  charged,  he  having 
acquired  that  inheritance  by  descent  or  devise  from  his  father. 
The  title  is  so  circumstanced,  that  this  is  a  question  of  intention  ; 
not  of  merger,  independent  of  intention.  So  far  as  the  acts  and 
conduct  of  Mr.  John  Barham  are  in  proof,  I  think  that  they  do  not 
afford  any  evidence  whatever  of  any  intention  of  extinguishment  on 
his  part,  but  that  they  rather  tend  the  contrary  way.  Assuming, 
however,  the  evidence  of  acts  and  conduct  on  his  part  to  be  none  or 
neutral,  it  must  be  considered  which  view  was  the  more  favourable 
to  his  interest — what  intention  a  prudent  adviser  would  have 
recommended  him  to  declare,  if  any.  As  to  this,  there  can,  I 
conceive,  be  no  doubt.  His  title  to  the  Mesopotamia  estate  was 
under  the  will,  and  subject  to  the  debts  of  his  father,  to  which  the 
charges  created  by  the  settlement  in  favour  of  the  children  were 
paramount ;  and  though  probably  the  amount  of  Mr.  Joseph  Foster 
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Barham's  assets  rendered  this  liability  of  little  or  no  importance  or 
materiality,  yet,  considering  the  impossibility  of  certain  knowledge 
by  one  man  of  the  extent  of  debt  or  liability  which  another  may 
have  contracted,  whether  by  sm-etyship,  by  covenants  in  leases, 
breaches  of  trust,  or  otherwise,  and  considering  that  the  lanacj  of 
Mr.  John  Barham,  which  continued  to  his  death,  had  its  commence- 
ment within  less  than  six  years  from  the  decease  of  Mr.  Joseph 
Foster  Barham,  such  a  condition  of  the  title  upon  a  question  of 
presumed  intention  is  not  to  be  overlooked.  A  more  ^striking 
subject  of  observation  in  this  view  is  probably,  however,  the  nature 
of  the  different  charges  by  which  the  Mesopotamia  estate  was 
affected,  of  their  priorities,  and  of  the  rights  in  them.  Under 
these  considerations,  having  regard  to  the  great  uncertainty  of  the 
Mesopotamia  estate  being  saleable  for  so  much  as  the  amoont  of 
the  capital  sums  charged  upon  it,  and  to  the  interest  that  Mr.  John 
Barham  had  in  preserving  a  voice  and  common  right  with  respect 
to  the  mode  and  time  of  enforcing  payment  of  that  which  his 
property  had  to  pay,  it  is  impossible  to  say  that  he  at  any  time 
stood  indifferent  upon  the  question  of  extinguishment,  or  that,  ap  to 
the  moment  of  his  lunacy,  it  was  not  manifestly  for  his  interest 
to  prevent  and  deny  the  application  of  any  such  doctrine  or  notion. 
As  to  this  part  of  the  case,  whether  upon  principle  or  upon 
authority,  whether  relying  upon  Forbes  v.  Moffat,  or  dealing  with 
the  matter  as  if  Forbes  v.  Moffat  had  not  existed,  I  have  no  doubt 
whatever. 

It  has,  however,  been  argued,  that  Mr.  John  Barham^s  receipts, 
in  his  lifetime,  were  such  as  to  have  the  effect  of  satisfying  whoUy, 
or  to  some  extent,  his  portions  6t  the  charges  to  which  I  have  been 
referring.  No  such  effect  can  be  ascribed  to  his  possession  of  hi& 
father's  assets,  other  than  the  property  which  the  settlement 
charged  with  these  sums,  certainly ;  for  the  property  so  charged 
was  the  only  fund  applicable  to  their  payment.  As  to  his  enjoy- 
ment of  the  property  charged,  that  was  in  the  character  of  owner. 
not  in  the  character  of  incumbrancer  or  trustee.  He  might, 
probably,  have  been  required  by  any  of  the  incumbrancers  to  take 
possession  as  an  incumbrancer,  or  to  devote  the  rents  and  product 
of  the  property,  or  allow  them  to  be  devoted,  to  the  direct  discharge 
of  the  incumbrances  ;  but  such  a  requisition  was  never  made,  and 
I  am  not  prepared  to  say,  that  he  either  intended,  or  was  placeo 
in  a  position  in  which  by  contract  or  duty  he  was  bound,  to  apfJv 
any  portion  of  what  he  *received  from  the  property  for  crops  or 
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annual  profits,  towards  the  liquidation  of  his  own,  or  an  other 
incumbrance  upon  it.  Mr.  Lloyd  has  said,  that  in  suits  for  the 
administration  of  the  assets,  real  and  personal,  of  deceased  persons, 
where  by  law,  or  by  their  wills,  the  real  estate  is  subject  to  debts, 
or  to  debts  and  legacies,  it  is  the  rule  and  constant  practice  of  the 
Court,  in  the  event  of  a  deficiency  of  the  personal  estate  and  the 
corpus  of  the  real  estate,  to  charge  the  heir  or  devisee  of  it  subject 
to  the  debts  or  debts  and  legacies,  who,  in  that  character,  has  been 
receiving  the  rents  since  the  death  of  the  testator  or  intestate,  with 
those  rents  respectively,  for  the  purpose  of  supplying  the  deficiency; 
and  that  on  the  ground  of  the  trusts  of  the  terms,  of  which  John 
Barham  had  notice,  or  otherwise,  a  similar  course  ought  to  be 
pursued  here.  In  the  cases  to  which  Mr.  Uoijd  refers,  the  rule 
and  practice  may  or  may  not  be  as  extensive  and  universal  as  he 
considers  them.  But  however  that  may  be,  I  am  not  prepared  to 
say,  that  the  same  course  is  proper  here,  that  the  mode  of  dealing 
with  assets,  whether  for  payment  of  debts,  or  of  debts  and  legacies, 
is  applicable  to  a  case  such  as  this,  or  that  the  position  of  Mr.  John 
Barham  was  not  substantially  that  merely  of  a  mortgagor  in 
possession  as  owner,  keeping  down  the  interest  of  a  mortgage, 
which  he  was  not  under  a  personal  liability  in  respect  either  of 
interest  or  principal  to  pay.  Upon  the  cases  of  Ex  parte  Wilson  (i), 
Bertie  v.  Liyi'd  Abingdon  (2),  Gresley  v.  Adderley  (3),  Thomas  v, 
Brigstocke  {4),  and  other  authorities  of  that  class,  as  well  as  upon 
principle,  it  seems  to  me  that  I  ought  not,  in  favour  of  the  incum- 
brancers on  the  Mesopotamia  estate,  to  direct  an  account  of  the 
crops  or  annual  profits  of  it  received  by  John  Barham.  The 
counsel  for  the  heir-at-law  have  not,  nor  have  the  counsel  for  the 
younger  *children,  contended  that  Mr.  Joseph  Foster  Barham's 
receipts  from  the  Mesopotamia  estate  are,  in  the  event  of  a 
deficiency,  or  otherwise,  to  be  charged  against  his  10,000i.,  or 
otherwise  against  him,  or  accounted  for  by  his  assets.  What  I 
have  said,  I  have  not  intended  to  apply  to  interest  on  the  sums  in 
question,  in  respect  of  any  time  previous  to  John  Barham's  death. 
The  interest  on  all  the  charges  created  by  the  marriage  settlement, 
as  well  as  on  the  mortgages  has,  without  prejudice  to  any  other 
question,  been  agreed  on  all  hands  to  be  considered  as  claimable 
only  from  the  decease  of  Joseph  Foster  Barham,  and  as  having 
been,  and  so  far,  if  at  all,  as  now  unsatisfied,  being  chargeable 
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from  that  time  to  the  decease  of  John  Barbam  primarily  on  the 
personal  estate  of  John  Barham.  Nor,  in  what  I  have  said,  have 
I  intended  to  refer  to  the  10,000/.,  which  belonged  to  Mr.  Joseph 
Foster  Barham,  and  was  tlie  first  charge  created  by  the  settlement 
on  the  Mesopotamia  estate.  I  apprehend,  however,  that  with  an 
exception  to  be  presently  mentioned,  the  grounds  and  reasons  upon 
which  in  my  judgment  the  capital  of  so  much  of  the  charges  as 
Mr.  John  Barham  was  in  his  own  right  entitled  to,  mast  with 
interest  from  his  death  be  considered,  as  I  have  said,  to  be  wholly 
unsatisfied  and  unextinguished,  apply  at  least  as  strongly  and 
with  the  same  effect  to  this  sum  of  10,000{.,  to  say  nothing  of  the 
mortgage  to  which  it  was  subject,  or  of  the  duties  belonging  to  hi£> 
ofl&ce  of  executor.  The  whole  of  the  10,000/.,  therefore,  charged  in 
Mr.  Joseph  Foster  Barham's  favour  by  the  settlement,  most  be 
considered,  I  conceive,  as  having  remained  a  subsisting  charge  at 
Mr.  John  Barham's  death,  subject  to  an  exception  already  alluded 
to,  which  is  this :  If  the  compensation-money  in  respect  of  the 
Mesopotamia  slaves,  subjected  with  the  estate  to  the  charges  created 
by  the  settlement,  had  been  received  by  Mr.  Joseph  Foster  Barham. 
it  would,  I  think,  as  between  his  10,000/.  and  the  other  of  those 
charges,  *have  been  incumbent  on  him  to  apply  it  in  reduction  of 
the  capital  of  his  10,000/.  It  represented  part  of  the  corpus  of  the 
property  charged.  Received,  as  it  was,  by  Mr.  John  Barham  in 
the  character  of  his  father's  devisee,  it  became  not  less,  I  conceiTe, 
subject  to  that  obligation  in  the  hands  of  Mr.  John  Barham,  whom 
the  same  will  constituted  residuary  legatee  and  executor,  as  well 
as  devisee ;  and,  I  am  of  opinion,  that  the  personal  estate  of  Mr. 
Joseph  Foster  Barham,  or  of  Mr.  John  Barham,  must  indemnify 
those  who,  under  the  settlement,  are  interested  in  the  charges  created 
by  it,  subsequently  to  the  first  10,000/.,  from  the  interest  of  this  sum 
up  to  the  death  of  Mr.  John  Barham,  (this  having  been  agreed 
between  the  parties  without  prejudice),  and  as  at  the  time  of 
John  Barham 's  death  from  a  portion  of  the  capital  of  it  equal  to 
the  compensation-money  that  I  have  mentioned.  I  should  here 
state,  that  the  cause  has  been  argued  and  treated  before  me  on  the 
assumption,  that  the  personal  estate  of  Joseph  Foster  Barham 
received  by  John  Barham,  was  much  more  than  sufficient  for  tbt* 
payment  of  Joseph  Foster  Barham's  funeral  and  testamentarr 
expenses,  and  all  his  mortgage  and  other  debts  and  legacies :  and 
that  John  Barham  died  amply  solvent  as  to  his  personal  estatt . 
all  parties  have  so  represented  the  matter  to  be. 
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It  remains  to  consider  the  fortune  of  Lady  Caroline  Barbara  ; 
the  rights  in  which  must,  I  think,  be  treated  without  any  regard  to 
the  circumstance  that  part  of  it  happens  to  be  secured  by  a 
mortgage  of  the  first  10,000i.,  and  the  other  part  by  a  mortgage  on 
an  estate  of  Mr.  Joseph  Foster  Barham's,  called  the  Island  estate. 
The  whole  of  her  fortune  was  settled,  and  was  borrowed  from  the 
trustees  or  trustee  of  it  by  Mr.  Joseph  Foster  Barham,  who  became 
liable  as  a  debtor  to  make  good  the  whole  of  it.  The  trustees 
acquired  in  respect  of  it  the  general  rights  of  creditors  of  Mr.  Joseph 
Foster  Barham,  besides  a  lien  on  those  portions  of  his  property  on 
which  security  for  it  *was  taken  from  him.  The  debt  was  due  to 
the  trustees,  and  in  them  the  securities  were  vested.  There  was 
no  direct  debt  from  him  or  his  assets  to  the  children,  or  any  of 
them  in  this  respect.  For  reasons  and  on  grounds  sufficiently 
appearing  from  what  I  have  said,  I  conceive  that  the  whole  capital 
of  this  fortune  of  Lady  Caroline  Barham  remained  a  subsisting 
debt  from  the  assets  of  Mr.  Joseph  Foster  Barham,  at  the  death 
of  Mr.  John  Barham,  with  regard  to  his  own  shares  equally,  and 
those  of  his  brothers  and  sisters.  It  is  true  that  be  was  in  posses- 
sion of  the  Island  estate  upon  which  a  part  of  this  fortune  was 
secured  by  a  mortgage,  as  the  residue  was  secured  by  a  mortgage 
of  the  10,0002.  But  the  character,  intention,  and  circumstances 
of  his  possession,  both  of  the  Island  estate  and  of  the  Mesopotamia 
estate  were  the  same ;  and  he  neither  was  bound  by  contract  or 
duty,  nor  intended,  as  I  conceive,  to  apply  any  part  of  the  crops 
or  annual  profits  that  he  received  towards  liquidation  of  any  part 
of  the  capital  of  the  sums  charged  on  either  estate.  With  regard 
to  the  Island  compensation-money,  it  was  claimed  and  received  by 
him  as  his  father's  devisee  ;  and  I  think  that  he  must  be  taken  to 
have  received  it  generally  as  part  of  his  father's  general  assets,  and 
that  otherwise  it  was  not  intended  or  liable  to  be  applied  or  ascribed 
by  him,  and  did  not  become  ascribed  to  any  particular  purpose  or 
object.  The  plaintiffs  have  conceded  that  the  deficiency,  if  any,  of 
the  Island  mortgage  security  as  it  now  stands,  to  make  good  the 
mortgage  debt  upon  it,  must  be  supplied  by  the  personal  estate  of 
Mr.  Joseph  Foster  Barham  or  of  Mr.  John  Barham.  I  have  not 
alluded  to  the  purchase  by  Mr.  John  Barham  of  a  part  of  the  share 
of  one  of  his  brothers  in  a  portion  of  the  settlement  funds.  That 
share  must  be  subject  from  the  time  of  the  purchase  to  the  same 
considerations'  as  Mr.  John  Barham's  original  share  in  the  same 
funds.    It  has  been  suggested  that  part  of  the  property  subjected 
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Earl  ok      by  the  settlement  to  the  charges  created  *by  it  on  the  Mesopotamia 
r.  estate  was  of  the  nature  of  personalty,  so  as  to  render  it  necessary 

to   apportion   those   charges   between  the  diflferent   parts   of  the 
property  liable.     If  so,  this  must  be  provided  for. 

[His  Honour  then  dealt  with  the  question'stated  in  the  concluding 
paragraph  of  the  head-note,  which  no  longer  retains  its  former 
importance,  and  the  following  minutes  were  dictated  by  him  at  the 
end  of  his  judgment:] 

[71B]  Declare,  that  the  trusts  of  the  marriage  settlement  of  Joseph 

Foster  Barham  and  T^ady  Caroline  his  wife  ought  to  be  carried 
into  execution  :  Declare,  that  the  slave  compensation-money  received 
by  John  Barham  under  the  order  of  the  West  India  compensation 
commissioners,  in  respect  of  slaves  comprised  in  or  subject  to  the 
terms  of  500  years  and  1,000  years  created  by  the  marriage  settle- 
ment, ought  to  have  been  by  the  said  John  Barham  paid  to  the 
mortgagees  to  whom  the  sum  of  10,000Z.,  which  was  the  first  charge 
created  by  the  marriage  settlement,  was  appointed  or  assigned  by 
way  of  mortgage,  in  discharge  pro  tanto  of   the  capital  of  such 
sum  of  10,000{.,  and   in  exoneration   so  far  of  the  said  terms: 
Declare,  that  the  assets  of  John  Barham  became  upon  his  decease, 
and  are  now  liable  to  effectuate  and  make  good  such  discharge  and 
exoneration  as  to  so  much  of  the  said  10,000Z.  from  the  time  when 
he  received  the  said  compensation-money.     Let  the  Master  asc^- 
tain  the  amount  of  the  compensation-money  received  by  the  said 
John  Barham  in  respect  of  the  slaves  comprised  in  or  subject  to 
the  said  terms  :  And  the  plaintiffs  and  all  other  parties  being  willing, 
and  the  plaintiff  Lord  Clarendon  and  all  other  parties  sui  jurii  by 
their  counsel  consenting,  without  prejudice  to  any  other  question : 
Declare,  that  the  personal  estate  of  the  said  John  Barham  ought 
to  be  considered  and  treated  as  primarily  liable  to  pay  and  discharge 
all  interest  up  to  his  death,  upon  or  in  respect  of  the  several  capital 
sums  which  were  made  raisable  by  the  trusts  of  the  said  terms,  and 
upon  or  in  respect  of  the  several  mortgages  and  mortgage  charges 
created  by  John  Foster  Barham  as  in  the  pleadings  mentioned,  so 
far  as  any  such  interest,  up  to  the  said  John  Barham's  death,  was 
not  satisfied  before  his  death,  or  has  not  since  his  death  been 
satisfied  out  of   his  personal  estate.    Declare,  that  the  union  of 
rights  and  interests  in  the  real  and  personal  estates  of    Jos^ 
Foster  Barham,  which  took  place  after  his  death,  in  the  said  John 
Barham,   as  in   the  pleadings    mentioned,  had    not,   under  th^ 
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circamstances,  the  effect  of  merging  or  extinguishing,  and  that 
the  said  John  Barham  was  not  bound,  and  did  not  intend,  to 
merge  or  extinguish,  or  allow  to  be  merged  or  extinguished,  the 
several  capital  sums  made  raisable  by  the  said  marriage  settle- 
ment, and  the  capital  sums  secured  by  the  said  mortgages 
respectively,  or  any  or  either  of  them,  or  any  part  thereof,  and 
that  subject  as  aforesaid,  all  the  several  capital  sums  continued  to 
be  and  were  raisable  and  subsisting  charges  at  his  death,  and  that, 
subject  as  aforesaid,  his  personal  estate  was  at  his  ^decease,  and 
now  is,  entitled  to  the  benefit  of  his  portions  of  the  said  several 
capital  sums  and  charges :  Declare  the  Island  estate,  exclusive  of 
the  Island  compensation-money,  to  be  the  primary  fund,  and  the 
general  personal  estate  of  Joseph  Foster  Barham  and  John  Barham, 
the  secondary  fund  for  discharging  the  mortgage  upon  the  Island 
estate,  except  as  to  interest,  previous  to  John  Barham's  decease, 
but  without  prejudice  to  any  question  of  apportionment  between 
real  estate  and  personal  estate,  if  any,  other  than  the  Island 
compensation-money,  which  at  the  decease  of  John  Barham  was 
comprised  in  the  Island  mortgage.  And  refer  it  to  the  Master  to 
inquire  what  is  real  and  what  is  personal  estate  in  regard  to  the 
Mesopotamia  and  Island  estates  respectively,  &c. 


Earl  of 

Clarendon 

r. 

Barham. 


[  *T14  ] 


DOBSON  V.   LEE. 

(1  Y.  &  C.  C.  C.  714.) 


1842. 
June  30. 


Kniqht 
UCE,  v. 

[7U] 


Form  of  inquiry  in  a  bill  of  foreclosure,  where  the  defendant  suggests    b^uce  V  -C 
by  his  answer  that  the  plaintiff  has  been  in  possession  and  paid  himself 
interest. 

This  was  a  common  foreclosure  suit.  The  defendant,  by  his 
answer,  stated  that  the  plaintiff  had  entered  into  possession  and 
receipt  of  the  rents  and  profits  of  the  mortgaged  estate,  and  had, 
as  he  believed,  received  more  than  sufficient  to  pay  the  interest  of 
the  mortgage. 

The  Vice-Chancbllor  said  that  the  question,  whether  the 
mortgagee  had  been  in  possession  or  not,  was  incidental  to  the 
account ;  and  that  though  it  was  entirely  in  the  discretion  of  the 
Court  to  grant  an  enquiry  as  to  that  fact,  it  was  usual  to  do  so  upon 
the  suggestion  contained  in  the  answer. 

Take  the  usual  decree  for  an  account  and  foreclosure  as  against 
a  mortgagee  not  in  possession ;  and  let  the  Master  enquire  whether 

84—2 
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DoBsoN      the  plaintiff  is  or  has  been  in  possession  of  the  rents  and  profits 
Lei£.         of  the  estate,  or  any  part  of  it,  as  mortgagee  in  possession ;  and 
if  the  Master  shall  find  in  the  affirmative,  let  him  take  an  account 
as  against  a  mortgagee  in  possession,  including  wilful  default. 


1842.  WHITMAESH  v.  ROBERTSON. 

July  5. 
-_  (1  Y.  &  C.  C.  C.  715—718 ;  S.  C.  11  L.  J.  Ch.  404 ;  6  Jur.  921.) 

I^RUCK  V-C  Trustees  who  had  declined  to  transfer  a  fund  to  an  assignee  on  the 

r  "xr  1  ground  of  an  alleged  fraud  in  the  assignment,  were  held  entitled  to  their 

costs  as  between  solicitor  and  client,  although  the  assignment  was  decreed 
to  be  carried  into  execution  ;  there  being  some  circumstances  of  suspicion 
attending  the  assignment,  particularly  a  variance  between  the  considera- 
tion expressed  in  the  deed  and  the  actual  consideration. 

On  the  marriage  of  Mr.  and  Mrs.  Finlayson,  in  1820,  a  sum  of 
1,757Z.  Consols,  the  property  of  the  wife,  was  assigned  to  trustees 
upon  trust,  during  the  joint  lives  of  the  hushand  and  wife,  to  pay 
the  dividends  to  the  wife  for  her  separate  use,  and  after  the  death 
of  either  to  pay  the  dividends  to  the  survivor  during  his  or  her  life, 
for  his  or  her  own  benefit ;  and  after  the  decease  of  the  survivor 
upon  trust  to  pay  and  divide  the  capital  stock  amongst  the  children 
of  the  marriage  in  equal  shares ;  such  shares  to  be  vested  in  the 
sons  upon  their  attaining  twenty-one,  and  in  the  daughters  upon 
their  attaining  twenty-one  or  marrying.  And  power  was  given  to 
the  trustees,  at  any  time  or  times  after  the  decease  of  the  survivor 
of  the  husband  and  wife,  or  in  the  lifetime  of  the  husband  and 
wife,  or  the  survivor  of  them,  with  their,  his,  or  her  consent  in 
writing,  to  raise  any  part  or  parts  (not  exceeding  one  moiety)  of  the 
expectant  portions  of  the  children,  notwithstanding  the  same  should 
not  have  become  vested  or  payable,  and  apply  the  same  for  the 
preferment  or  advancement  of  such  children. 

There  were  seven  children  of  the  marriage.  In  January,  1837, 
the  husband  died ;  and  shortly  afterwards  the  widow  married 
William  Mileham,  Upon  the  second  marriage  no  settlement  was 
executed. 

By  an  indenture  dated  the  4th  April,  1837,  Mileham  and  wife 
assigned  all  the  life  interest  of  Mrs.  Mileham  in  the  trust  fund  to 
the  plaintiff  as  an  absolute  purchaser,  in  consideration,  as  stated 
in  the  deed,  of  560Z. 

Notice  of  this  assignment  being  given  to  the  trustees  of  the 
settlement,  they,  at  the  request  of  Mrs.  Mileham,  paid  one  dividend 
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to  the  plaintiff.     It  appearing,  however,  *afterwards,  that  the  full  Whitmahsh 
consideration  stated  by  the  deed  had  not  been  paid  by  the  plaintiff    Robertson. 
in  cash,  and  it  being  alleged  that  a  part  of  it  had  been  withheld       [  *7it>  J 
by  fraud,  and  there  being  also,  as  the  trustees  were  advised,  legal 
objections  to  the  payment  of  the  dividends  to  the  plaintiff,  they 
refused  to  make  that  payment.     The  plaintiff  then,  for  the  purpose 
of  enforcing  his  security,  filed  the  present  bill  against  the  trustees, 
Mr.  and  Mrs.  Mileham,  and  the  infants ;  whereupon  the  trustees 
paid  the  dividends  into  Court. 

Immediately  before  the  answer  of  Mr.  and  Mrs.  Mileham  was 
put  in,  Mrs.  Mileham  sent  a  letter  to  the  trustees  requesting  them 
to  make  an  advance  of  part  of  the  fund  for  the  benefit  of  the 
children :  but  neither  the  amount  nor  the  specific  object  of  the 
advance  was  mentioned. 

The  answer  of  Mr.  and  Mrs.  Mileham  stated  various  acts  of 
fraud  on  the  part  of  the  plaintiff,  in  the  transaction  between  him 
and  them ;  but  the  evidence  of  the  plaintiff,  in  a  great  measure, 
explained  those  acts. 

The  principal  question  discussed  at  the  hearing  was,  whether  the 
trustees  should  be  allowed  their  costs  out  of  the  fund  in  Court. 

Mr,  llamell,  and  Mr.  Stinton,  for  the  plaintiff. 

Mr.  Wujram,  for  the  defendants,  Mr.  and  Mrs.  Mileham. 

Mr.  Welfordj  for  the  defendants,  the  infants. 

Mr.  James  Parker,  for  the  trustees  : 

The  trustees  were  justified  in  refusing  to  pay  the  dividends :  for, 
Ist,  The  circumstances  attending  the  assignment  were  suspicious. 
2ndly,  It  is  uncertain  for  what  period  they  could  pay  the  dividends, 
because  it  is  doubtful  whether  the  husband's  assignment  carries  the 
wife's  reversionary  interest  in  the  *event  of  her  surviving  him.  [  *7i7  j 
In  Stijf'e  V.  Everett  {i)  Lord  Cottenham  said,  that  there  was  an 
absence  of  authority  on  this  point.  Brdly,  It  is  questionable 
whether,  notwithstanding  the  assignment,  the  children  had  not 
an  interest  under  the  power  of  advancement.  4thly,  Notwith- 
sUinding  the  cases  of  EU'wt  v.  Cordell  {2)  unA  Stanton  v.  I{all(ti), 
it  might  be  contended,  that  the  wife  was  entitled  to  a  settleuient 

(1)  43  R.  R.  135  (1  My.  &  Cr.  37).  (3)  34  R.  R.  49  (2  Russ.  &  Mylne, 

(2)  21  E.  R.  287  (5  Madd.  149).  175). 
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DoBsoN       the  plaintiff  is  or  has  been  in  possession  of  the  rents  and  profits 
LEk         of  the  estate,  or  any  part  of  it,  as  mortgagee  in  possession ;  and 
if  the  Master  shall  find  in  the  affirmative,  let  him  take  an  ac4M>ant 
as  against  a  mortgagee  in  possession,  including  wilful  default. 


1842.  WHITMAESH  v.  ROBERTSON. 

July  5. 
(1  Y.  &  C.  C,  C.  715—718;  S.  C.  11  L.  J.  Ch.  404;  6  Jur.  921.) 

Bruce  V  -C  Trustees  who  had  declined  to  transfer  a  fund  to  an  assignee  on  ihf 

r  ^J.  -,  ground  of  an  alleged  fraud  in  the  assignment,  were  held  entitled  to  their 

costs  as  between  solicitor  and  client,  although  the  assignment  was  decrfc-d 
to  be  carried  into  execution  ;  there  being  some  circimifitance^  of  sospknon 
attending  the  assignment,  particularly  a  variance  between  the  con«dden- 
tion  expressed  in  the  deed  and  the  actual  consideration. 

On  the  marriage  of  Mr.  and  Mrs.  Finlayson,  in  1820,  a  sum  of 
1,757/.  Consols,  the  property  of  the  wife,  was  assigned  to  trustees 
upon  trust,  during  the  joint  lives  of  the  husband  and  wife,  to  pay 
the  dividends  to  the  wife  for  her  separate  use,  and  after  the  death 
of  either  to  pay  the  dividends  to  the  survivor  during  his  or  her  life, 
for  his  or  her  own  benefit ;  and  after  the  decease  of  the  survivor 
upon  trust  to  pay  and  divide  the  capital  stock  amongst  the  children 
of  the  marriage  in  equal  shares ;  such  shares  to  be  vested  in  the 
sons  upon  their  attaining  twenty-one,  and  in  the  daughters  opc»n 
their  attaining  twenty-one  or  marrying.  And  power  was  given  l<» 
the  trustees,  at  any  time  or  times  after  the  decease  of  the  survivor 
of  the  husband  and  wife,  or  in  the  lifetime  of  the  husband  and 
wife,  or  the  survivor  of  them,  with  their,  his,  or  her  consent  in 
writing,  to  raise  any  part  or  parts  (not  exceeding  one  moiety)  of  Ihe 
expectant  portions  of  the  children,  notwithstanding  the  same  should 
not  have  become  vested  or  payable,  and  apply  the  same  for  the 
preferment  or  advancement  of  such  children. 

There  were  seven  children  of  the  marriage.  In  January,  1837, 
the  husband  died ;  and  shortly  afterwards  the  widow  married 
William  Mileham.  Upon  the  second  marriage  no  settlement  was 
executed. 

By  an  indenture  dated  the  4th  April,  1837,  Mileham  and  wife 
assigned  all  the  life  interest  of  Mrs.  Mileham  in  the  trust  fund  to 
the  plaintiff  as  an  absolute  purchaser,  in  consideration,  as  stated 
in  the  deed,  of  550Z. 

Notice  of  this  assignment  being  given  to  the  trustees  of  the 
settlement,  they,  at  the  request  of  Mrs.  Mileham,  paid  one  divid«nd 
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to  the  plaintiff.     It  appearing,  however,  *after\vards,  that  the  full  Whitmabsh 
consideration  stated  by  the  deed  had  not  been  paid  by  the  plaintiff    Robertson. 
in  cash,  and  it  being  alleged  that  a  part  of  it  had  been  withheld       [  *7i(i  J 
by  fraud,  and  there  being  also,  as  the  trustees  were  advised,  legal 
objections  to  the  payment  of  the  dividends  to  the  plaintiff,  they 
refused  to  make  that  payment.     The  plaintiff  then,  for  the  purpose 
of  enforcing  his  security,  filed  the  present  bill  against  the  trustees, 
Mr.  and  Mrs.  Mileham,  and  the  infants ;  whereupon  the  trustees 
paid  the  dividends  into  Court. 

Immediately  before  the  answer  of  Mr.  and  Mrs.  Mileham  was 
put  in,  Mrs.  Mileham  sent  a  letter  to  the  trustees  requesting  them 
to  make  an  advance  of  part  of  the  fund  for  the  benefit  of  the 
children ;  but  neither  the  amount  nor  the  specific  object  of  the 
advance  was  mentioned. 

The  answer  of  Mr.  and  Mrs.  Mileham  stated  various  acts  of 
fraud  on  the  part  of  the  plaintiff,  in  the  transaction  between  him 
and  them ;  but  the  evidence  of  the  plaintiff,  in  a  great  measure, 
explained  those  acts. 

The  principal  question  discussed  at  the  hearing  was,  whether  the 
trustees  should  be  allowed  their  costs  out  of  the  fund  in  Court. 

Mr.  liu^aell,  and  Mi\  Stinton,  for  the  plaintiff. 

Mr.  Wujram,  for  the  defendants,  Mr.  and  Mrs.  Mileham. 

Mr.  Wcl/ordj  for  the  defendants,  the  infants. 

Mr.  James  Parker,  for  the  trustees  : 

The  trustees  were  justified  in  refusing  to  pay  the  dividends :  for, 
1st,  The  circumstances  attending  the  assignment  were  suspicious. 
2ndly,  It  is  uncertain  for  what  period  they  could  pay  the  dividends, 
because  it  is  doubtful  whether  the  husband's  assignment  carries  the 
wife's  reversionary  interest  in  the  *event  of  her  surviving  him.  [  *7i7  j 
In  Stijf'e  V.  Everett  (i)  Lord  Cottenham  said,  that  there  was  an 
absence  of  authority  on  this  point.  3rdly,  It  is  questionable 
whether,  notwithstanding  the  assignment,  the  children  had  not 
an  interest  under  the  power  of  advancement.  4thly,  Notwith- 
standing the  cases  of  FjUlot  v.  C'o/vW/ (2)  and  Stanton  v.  HalliU), 
it  might  be  contended,  that  the  wife  was  entitled  to  a  settlement 

(1)  43  R.  E.  135  (1  My.  &  Cr.  37).  (3)  34  K.  K,  49  (2  Russ.  &  Mylne, 

(2)  21  B.  R.  287  (5  Madd.  149).  175). 
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Whitmabsh    out  of  the  life  inierest.     These  questions,  or  some  of  them,  were 


r. 


RoBEBTsoK.    too  iiice  for  the  trustees  to  decide. 

Mr.  RiisseUy  in  reply,  contended,  that  the  first  and  last  points 
were  clearly  in  favour  of  the  plaintiff.  Upon  the  second  point,  he 
insisted  that  the  plaintiff  could  not  be  in  a  worse  situation  than  if 
Mrs.  Mileham  had  assigned  before  coverture  ;  and  upon  the  third 
point  he  cited  Noel  v.  Lord  Henley  (i),  and  observed,  that  notwith- 
standing Mr.  Preston's  opinion  to  the  contrary,  it  had  long  been 
settled,  that  a  power  to  advance  children  was  not  in  the  nature 
of  a  trust. 

The  Vice-Chancellor  said,  that  considering  the  frame  of  the 
pleadings,  and  the  discrepancy  between  the  consideration  stated  and 
acknowledged  in  the  deed,  from  the  consideration,  whatever  it  was, 
which  really  did  pass,  it  was  not  surprising  that  the  instrument 
should  have  been  matter  of  question  and  suspicion  to  the  trustees. 
He  was  of  opinion,  therefore,  that  the  trustees  were  entitled  to  their 
costs,  as  between  solicitor  and  client,  up  to  the  present  time  out  of 
the  wife's  life  interest.  His  Honour  then,  after  deciding  for  reasons 
which  he  stated,  that  there  should  be  no  costs  as  between  the  plaintiff 
and  Mr.  and  Mrs.  Mileham,  observed  that  the  question,  whether 
the  power  to  advance  the  children  was  affected  by  the  assignment, 
[♦718]  was  open  to  *con8iderable  argument:  nothing,  however,  had  been 
done  at  present  to  raise  the  question,  as  the  paper  which  had  been 
proved  in  the  cause  was  much  too  vague  in  its  terms  to  be  acted 
upon.  As  to  the  question  whether  Mrs.  Mileham  surviving  her 
husband,  would  or  would  not  be  entitled  to  receive  the  annuity,  his 
Honour  declined  to  give  any  opinion. 

The  decree  contained  a  declaration  that  it  should  be  without 
prejudice  to  any  question  as  to  the  right  of  the  plaintiff  to  the 
dividends  after  Mr.  Mileham's  death,  if  he  should  die  in  his  wife's 
lifetime;  and  without  prejudice  to  any  question  as  to  the  power 
contained  in  the  settlement  for  raising  any  part  or  parts  of  the 
portion  or  portions  to  be  raised  for  the  children  therein  mentioned, 
for  the  advancement  or  benefit  of  such  child  or  children,  or  the 
execution  or  exercise  thereof  (2). 

(1)  29  H.    R.   805   (M'Clel.    &    Y.  subsequently  assenting  to  the  exemse 
302).  of   the   jKiwer   of    advancement ;    see 

(2)  It  was  afterwards  held  that  the  Whiimarsh  v.   Roltertson^  1   Coll.   570. 
wife's  concurrence  in  the  sale  of  her  A  questionable  decision. — O.  A.  S. 
life  interest  did  not  prevent  her  from 


Vol.  lvii.]       1842.     CH.     1  Y.  &  C.  C.  C.  718—719-  535 

LANG  V.  PUGH.  i842. 

July  22,  29. 
(1  Y.  &  C.  C.  C.  718—727  ;  S.  0.  6  Jur.  939.)  ! . 

By  a  voluntary  settlement,  personal  property  was  assigned  to  trustees   b^ucb^V^C 
upon  trust  to  pay  the  interest  to  T.  dui-ing  his  life,  and  on  his  decease  to         r  71  o  n    ' 
pay  the  principal  to  his  lawful  issue,  if  then  of  age  or  married,  share  and         *-         ■' 
share  alike,  if  more  than  one,  and  if  only  one,  the  whole  to  be  paid  to  such 
only  child ;  or  in  case  such  child  or  children  should  be  an  infant  or  infants 
on  the  death  of  the  said  T.,  then  the  principal  was  to  be  paid  to  him,  her, 
or  them  as   aforesaid,  on   their  attaining    twenty-one,   if    sons,    or    if 
daughters,   on    their    marriage  respectively.       By  his   will,   the  settlor 
bequeathed  certain  other  funds  to  the  same  trustees  upon  similar  trusts. 
T.  died,  leaving  an  infant  daughter  his  sole  surviving  child  :  Held,  that 
the  daughter  would  become  absolutely  entitled  to  the  funds  in  question, 
either  on  her  atttiining  twenty-one,  or  on  her  marriage  under  that  age. 

Upon  the  particular  wording  of  a  will,  the  Court  considered  it  doubtful 
whetlier  personal  property  did  not  vest  immediately  in  a  legatee,  although 
the  gif:  was  contained  only  in  the  direction  to  pay  at  twenty-one  or 
marriage,  and  there  was  no  disposition  of  the  income  during  minority. 

By  an  indenture  bearing  date  the  5th  August,  1822,  and  made 
between  Ross  Lang,  a  major-general  in  the  service  of  the  Honour- 
able East  India  Company,  of  the  one  part,  and  three  persons, 
named  Gordon,  Dare,  and  Richardson,  of  the  other  part,  after 
reciting  that  Ross  Lung  hal  deposited  in  the  hands  of  the  parties 
of  the  second  part  the  sum  of  15,000  pagodas,  upon  the  trusts 
thereinafter  mentioned,  it  was  witnessed  that  the  deposit  was  so 
made  in  trust  to  invest  the  said  pagodas  in  securities  in  India,  and 
to  apply  the  interest  towards  the  maintenance,  support,  *and  [  ♦719  j 
education  of  Frank,  Philip,  Rebecca,  and  Clarissa  Slaney,  and  John 
Lopez,  the  reputed  children  of  the  settlor,  until  the  said  Frank  and 
Philip  Slaney,  and  John  Lopez,  or  either  of  them,  should  attain 
the  age  of  21  years,  and  Rebecca  and  Clarissa  Slaney  should  attain 
their  respective  ages  of  20  years,  or  marry  after  the  age  of  sixteen ; 
at  which  respective  periods  the  fund  was  directed  to  be  paid  and 
transferred  to  those  parties  in  equal  shares ;  and,  in  case  the  said 
Frank  Slaney,  Philip  Slaney,  and  John  Lopez,  or  any  or  either 
of  them,  should  depart  this  life  before  they  or  either  of  them  should 
attain  their  respective  ages  of  21  years,  or  the  said  Rebecca  Slaney 
and  Clarissa  Slaney,  or  either  of  them,  should  also  depart  this  life 
before  they  or  either  of  them  should  attain  their  respective  ages  of 
20  years,  or  be  married  after  respectively  attaining  their  sixteenth 
year,  whichever  might  first  happen,  then  in  trust  to  pay  the 
interest  to  accrue  and  grow  due  upon  the  respective  share  or  shares 
of  the  said  party  or  parties  so  dying,  to  and  for  the  sole  use  and 
benefit  of  Ihomas  Pelling  Lang,  the  son  of  the  said  Ross  Lang, 
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Lang  during  his  natural  life,  and  on  his  decease  to  pay  the  princij^il 
PuoH.  amount  of  such  share  or  shares  to  the  lawful  issue  of  the  said 
Thomas  Felling  Lang,  if  then  of  age,  or  married,  share  and  share 
alike,  if  more  than  one,  and  if  only  one,  the  whole  of  the  principal 
amount  of  the  share  or  shares  of  the  party  or  parties  so  dying,  as 
aforesaid,  to  go  and  be  paid  to  such  only  child ;  or,  in  case  each 
child  or  children  of  the  said  Thomas  Felling  Lang  shoald  be  an 
infant  or  infants  on  the  death  of  the  said  Thomas  Felling  Lang, 
then,  that  the  said  principal  amount  of  the  share  or  shares  of  the 
party  or  parties  so  dying  as  aforesaid,  should  be  divided  or  paid  to 
him,  her,  or  them,  as  aforesaid,  on  their  attaining  their  respective 
age  or  ages  of  21  years,  if  sons,  or  if  daughters,  on  their  marriage 
respectively. 

The  indenture  then  contained  a  further  trust  of  the  15,000 
[  '720  ]  pagodas  in  favour  of  Kenneth  Ross  M*Kenzie  and  *hi8  brothers  and 
sisters,  in  case  Thomas  Felling  Lang  should  ''  die  without  having 
had  any  issue  lawfully  begotten ;  "  and  likewise  certain  provisions, 
in  case  the  Slaneys  and  John  Lopez,  or  any  of  them,  should  die 
in  the  lifetime  of  the  settlor,  before  they  should  be  entitled  to 
receive  their  shares.  There  was  likewise  a  proviso  that  the  deed 
should  be  revocable  by  the  deed  or  will  of  the  settlor. 

General  Lang,  by  his  will,  dated  the  8rd  August,  1822,  directed 
Gordon,  Dare,  and  Richardson,  the  same  persons  as  were  trustees 
under  the  deed,  to  invest  the  sum  of  4,000  pagodas  in  East  India 
securities  in  their  names,  and  to  hold  the  same  upon  trust  to  pay 
the  interest  and  dividends  to  accrue  due  thereon  to  Mrs.  Ann 
Burnside,  widow,  for  her  sole  and  separate  use  during  her  life,  and 
after  her  decease,  in  trust  to  pay  and  apply  the  interest,  dividends, 
and  annual  produce  to  accrue  due  thereon,  to  and  for  the  sole  use 
and  benefit  of  his  son,  Thomas  Felling  Lang,  during  his  natural 
life ;  and  on  his  decease  to  pay  the  said  principal  sum  of  4,000 
pagodas  to  the  lawful  issue  of  his  said  son,  if  then  of  age  or 
married,  share  and  share  alike  if  more  than  one  ;  and  if  only  one, 
the  whole  of  the  said  principal  sum  to  go  and  be  paid  to  such  only 
child ;  or  in  case  such  child  or  children  of  his  said  son  shoald  be 
an  infant,  or  infants  on  the  death  of  the  said  Thomas  Fellin<; 
Lang,  then  that  the  said  principal  sum  should  be  divided  or  paid 
to  him,  her,  or  them,  in  manner  aforesaid,  on  their  attaining;  their 
respective  age  or  ages  of  21  years,  if  sons,  or  if  daughters,  on  their 
marriage,  respectively.  And  as  to  the  rest,  residue,  and  remainder 
of  his  estates,  and  effects  whatsoever,  whether  real  or  personal,  no4 
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thereinbefore  specifically  bequeathed  and  disposed  of,  subject  to  and        Lasg 
after  the  payment  of  all  his  just  debts,  funeral  expenses,  and  the        puoh. 
charges  of  proving  his  will,  the  testator  thereby  devised,  bequeathed, 
and  disposed  of  the  same  to  his  said  son,  Thomas  Felling  Lang, 
his  executors,  administrators,  and  assigns;  and  he  thereby  con- 
stituted and  appointed  his  *said  son,  Thomas  Felling  Lang,  Gordon,       [  *72i  ] 
Dare,  Richardson,  and  Kenneth  Boss  Mackenzie  his  executors. 

The  deed  of  the  6th  August,  1822,  was  never  revoked.  In 
September,  1822,  General  Lang  died,  and  soon  afterwards  his  will 
was  proved  by  all  the  executors,  except  Kenneth  Ross  Mackenzie 
who  never  acted. 

All  the  donees  of  the  15,000  pagodas  under  the  deed,  except  John 
Lopez,  became  entitled  to  receive  and  received  their  shares  of  that 
gift.  Upon  the  death  of  John  Lopez  in  his  infancy,  Thomas  Felling 
Lang  received  the  interest  of  8,000  pagodas,  his  share  of  the  15,000 
pagodas,  and  also,  upon  the  death  of  Mrs.  Burnside,  received  the 
interest  of  the  4,000  pagodas  comprised  in  the  will.  Thomas  Felling 
Lang  died  in  November,  1838,  leaving  the  plaintiff,  an  infant 
daughter,  his  only  surviving  child. 

The  bill  was  filed  against  the  executors  of  Dare,  the  surviving 
trustee  under  the  deed  and  will,  and  against  the  executors  of 
Thomas  Felling  Lang;  and  it  prayed  that  the  trusts  of  the 
indenture  of  the  5th  August,  1822,  and  of  the  will,  as  related  to  the 
8,000  pagodas  and  4,000  pagodas,  might  be  carried  into  execution, 
and  the  rights  of  all  parties  in  the  said  sums,  and  the  interest 
therein,  since  T.  F.  Lang's  death  might  be  declared,  and  the  share 
or  interest  of  the  plaintiff  secured  for  her  benefit. 

Mr.  liiisseU,  and  Mr,  A.  Gordon,  for  the  plaintiff,  contended 
that  either  the  children  of  T.  F.  Lang  took  a  vested  interest,  or  the 
daughters  took  an  interest,  which  would  vest  at  twenty-one  or 
marriage:  Booth  v.  Booth  (i),  Davies  v.  Fisher  (2). 

(The  Vice- Chancellor  referred  to  Hunter  v.  Judd  (3).) 

Mr.  Jamea  Parkn'y  for  the  defendants,  the  executors  of  T.  P. 
Lang: 

Where  the  only  gift  to  a  person  or  class  consists  in  a  direction  to 
pay  or  divide  at  a  particular  time,  *nothing  vests  till  the  time       [  ♦722  ] 

J)  4  R.  R.  2:?d  (4  Ves.  399).  (3)  30  R.  R.  203  (3  Sim.  525  ;  4  Sim. 

(2)  59  R.  R.  (5  Beav.  201).  455). 
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Lamo        specified.      [On  this  point  they  cited  Leake  v.  Robinson  (i),  Hans*»H 


PuGH.       V.  Graham  (2),  Batsford  v.  Kebbell{s},  and  other  cases. ^ 

il/r.  Temple,  and  il/r.  Heath,  for  the  trustees. 
J/r.  Itnsselly  in  reply. 

jw^y  29.       The  Vice-Chancellor  : 

This  case  turns  upon  the  construction  to  be  put  upon  certain 
provisions  contained  in  the  will  of  General  Lang,  and  a  dee>} 
executed  by  him  under  which  the  plaintiff  claims.  These  instru- 
ments, so  far  as  it  is  necessary  for  the  present  purpose  to  st  lie  them, 
are  to  this  effect.     (His  Honour  here  read  the  instruments.) 

The  facts  admitted  are,  that  General  Lang  died  in  the  year  1H22, 
and  was  survived  by  all  the  persons  named  in  these  instruments : 
that  his  son,  Thomas  Felling  Lang,  was  then  a  bachelor,  but  afiet- 
wards  married,  and  had  four  children  only.  Of  these,  one  is  the 
plaintiff,  who  has  survived  her  father.  The  other  three  died  in  hi^ 
lifetime,  minors,  neither  of  them  having  ever  married.  They  are 
not  represented  in  this  cause  ;  nor  is  Kenneth  Boss  Mackenzie,  or 
any  brother  or  sister  of  his,  a  party  to  the  suit.  No  objection  ha.*», 
[  •723  ]  however,  been  taken  for  want  *of  parties,  and  the  counsel  for  the 
plaintiff  and  defendants  have  expressed  a  wish  that,  as  far  a> 
possible,  the  Court  should,  in  the  present  stage  of  the  chum.-, 
declare  the  construction  of  the  instruments  upon  the  point  or  IK>int^ 
in  dispute. 

The  executors  of  General  Lang,  the  trustees  of  the  funds  in 
question,  and  the  executors  of  General  Lang's  residuary  legatee,  are 
before  the  Court.  Mrs.  Burnside  and  John  Lopez  died  in  the  life- 
time of  Thomas  Felling  Lang.  John  Lopez  died  a  minor.  The 
plaintiff  claims  the  absolute  interest,  or,  at  least,  a  contingfiii 
interest  in  the  whole,  or  an  absolute  interest  in  a  part  of  the 
respective  f  iinds,  of  which  Mrs.  Burnside  was  tenant  for  life,  anti 
to  which  John  Lopez,  if  he  had  attained  majority,  would  have  been 
entitled. 

These  claims  are  wholly  resisted  by  the  defendants,  or  some  of 
them,  who  contend,  that  the  plaintiff  has  no  interest  whatever;  aD>l 
that,  therefore,  the  bill  ought  to  be  dismissed  :  founding  themselves 
upon  this,  that  the  dispositions  in  her  favour  are,  as  they  contend. 
invalid.     They  insist  that  these  dispositions  are  wholly  eonting^tit 

(1)  16  R.  R.  168  (2  Mer.  303).  (3)  4  R.  R.  15  (3  Veu.  36;i;, 

(2)  5  R.  R.  277  (6  Ves.  239). 
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on  her  marriage ;  and  that,  as  she  did  not  come  into  existence  until        Lang 
after  General  Lang's  death,  and  her  marriage  might  not  and  may        pcoh. 
not  take  place,  until  more  than  twenty-one  years  after  that  event, 
they  are,  therefore,  illegal.     The  first  question  then  is.,  whether  the 
dispositions  in  her  favour  are  merely  contingent  on  her  marriage. 
The  construction  for  which  these  defendants  contend   does  not, 
certainly,  sound  very  acceptably,  since  it  ascribes  to  the  author  of 
the  instruments  an   intention  which,  while  it  is  of  an  unusual 
description  generally,  even  where  the  law  allows  it,  and  is  of  a 
nature  especially  improbable  in  the  particular  case,  frustrates  the 
dispositions  themselves  by  infringing  the  law.     An  intention  of 
such  a  kind  is  not  readily  to  be  imputed  in  the  case  of  a  will  or 
deed  worded  obscurely,  inaccurately,  and  in  such  *a  manner,  as       [  '724  ] 
that,  with  regard  to  some  of  its  provisions,  a  departure  in  inter- 
pretation  from  the  correct  and  ordinary  meaning  of  language  is 
certainly  and  confessedly  requisite.     That  the  deed  and  will  before 
me  are  liable  to  be  so  described,  it  is,  I  think,  impossible  to  deny. 
The  word  *'  issue,"  at  the  outset  of  the  dispositions  in  question, 
must,  it  is  conceded,  on  all  hands,  be  held  to  mean  ''child"  or 
"children."     The  words  "to  the  lawful  issue  of  the  said  Thomas 
Felling  Lang,  if  then  of  age  or  married,"  must,  I  apprehend,  be 
read  as  meaning, ''  to  such  of  the  children  of  the  said  Thomas  Felling 
Lang  as  shall  then  be  of  age  or  married."    The  words  **  or  in  case 
such  child  or  children,"  must  mean,  ''and  in  case  any  such  child 
or  children."     And  again,  the  expression,  *'  an  infant  or  infants," 
if  taken  literally,  would  include  the  case  of  a  daughter  of  Thomas 
Felling  Lang,  married  in  his  lifetime,  but  a  minor  at  his  death,  to 
whom  the  donor  had  before  directed  the  fund,  or  a  share  of  it,  to 
be  paid.     I  have  applied  the  term  "  improbable  "  to  the  intention 
ascribed  by  the  defendants  to  General  Lang,  because  it  supposes 
him  to  have  meant  any  daughter  of  Thomas  Felling  Lang  surviving 
her  father,  and  having  attained  majority  in  her  father's  lifetime  to 
take  the  fund  or  a  portion  of  it  absolutely,  though  never  married, 
but  to  have  meant  altogether  to  exclude  any  daughter,  a  minor,  at 
her  father's  death  if  not  then  married,  unless  she  should  at  some 
period  of  her  life  marry;    which  I  certainly  think  very  unlikely. 
If  my  observations  thus  far  are  well  founded,  the  construction  for 
which  the  defendants  contend  is  one  to  be  avoided,  if  reasonably, 
and  without  infringing  any  established  rule  it  can  be — one  not  to 
be    adopted    by  a    Court,   imless    compelled    by    an    irresistible 
demonstration  of  intention. 
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lano  Now,  iu  the  tirst  place,  it  may,  perhaps,  be  reasonably  doubted, 

PuoH.        whether  there  is  any  contingency  at  all — that  is,  notwithstaxiding 

the  absence,  if  there  be  absence,  of  any  gift  to  the  children,  except 

r  *725  ]  in  the  direction  to  pay — notwithstanding  *the  absence  of  any  dis- 
position or  provision  as  to  the  income  during  minority — whether 
the  true  view  of  each  instrument  ex  omni  considerata  scriptnr'i 
(especially  having  regard  to  the  expression  "in  case  the  said  Thomasj 
Polling  Lang  shall  die  without  having  had  any  issue,"  which 
precedes  the  gift  to  Kenneth  Eoss  Mackenzie)  is  not  that  both  fundh 
(subject  to  the  preceding  interests)  became  absolutely  vested  in  the 
four  children  on  their  births  respectively,  or  in  the  plaintiff  alone 
on  the  death  of  Thomas  Felling  Lang. 

Without,  however,  at  present  deciding,  I  will  for  the  immediate 
purpose  assume,  that  nothing  has  yet  vested  in  the  plaintiff,  or  in 
either  of  the  deceased  children  of  her  father.  The  question  then 
is,  what  does  the  expression  *'  or  if  daughters  on  their  marriage 
respectively  "  mean  ?  If  by  **  marriage'*  as  here  used,  the  author 
of  the  instruments  intended  only  marriage  in  minority,  then 
remoteness  and  consequently  illegality  is  out  of  the  question.  Now, 
in  both  instruments,  wherever  this  word  occurs  elsewhere,  whereve: 
an  allusion  is  made  to  marriage  elsewhere  (for  both  the  word  and 
allusion  do  occur  several  times  elsewhere  witli  reference  as  well  to 
his  grandchildren  as  to  other  persons),  the  word  is  used  as  meaning, 
and  the  allusion  is  made  to,  marriage  in  minority,  uniformly,  i»ith 
the  single  exception  of  a  reference  to  the  possibility  of  a  future 
marriage  of  Mrs.  Burnside,  who  was  a  widow,  and  probably  above 
twenty-one  years  old  at  the  date  of  the  will.  This  observation  is 
alone,  it  must  be  agreed,  far  from  decisive,  but  in  conjunction  with 
the  improbability  on  other  grounds  that  General  Lang  should  have 
intended  the  word  to  bear  any  other  sense  in  the  passage  under 
consideration,  and  with  the  unusual  character  which  any  other 
sense  would  give  to  his  dispositions,  has,  I  think,  considerable 
weight.  Bearing  in  mind  that  for  the  reasons  which  I  have  stati^. 
unless  I  am  mistaken,  these  instruments  ought  assuredly  to  receive 
that  kind  of  construction  which  has  been  called  "/>#•»/</««  irftfr- 

[  ♦726  ]  lyretaiioy''  *I  think,  referring  to  the  remarks  already  made,  that 
the  word  **  marriage"  in  the  passage  immediately  before  us  oupbi 
to  be  construed  **  raarriaf'e  in  minority."  But  it  mav  l>e  then  s^iiJ, 
that  the  case  of  a  daughter  attaining  twenty-one  after  her  father'- 
death  and  before  marriage  is  not  provided  for.  I  am,  however,  of 
opinion,  that  by  implication  at  least,  it  is  provided  for,  and  Uut 
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(*'x  omni  consideratd  script nrd  as  I  said  before)  the  true  meaning  of  Lang 
the  words  **  on  their  attaining  their  respective  age  or  ages  of  pugh. 
twenty-one  years,  if  sons,  or,  if  daughters,  on  their  marriage 
respectively,"  is  "  at  the  age  of  twenty-one  years,  or  in  the  case  of 
daughters  marrying  earlier,  upon  marriage."  It  follows  that  I 
think  the  dispositions  in  favour  of  the  child  or  children  of  Thomas 
Felling  Lang  valid  whether  contingent  or  not  contingent. 

The  deceased  children  not  being  represented  in  the  cause,  I 
cannot  now  bind  their  rights,  if  any.     My  opinion,  however,  having 
regard  to  BilUmisley  v.  Wills  (i),  and  other  authorities  of  that  class, 
is,  that  upon  the  true  construction  of  the  deed  and  will,  neither  of 
them  did  acquire  any  interest.     They  all  died  in  the  lifetime  of 
Thomas  Felling  Lang,  neither  of   them   attained   majority,   and 
neither  of  them  married.     I  state  my  impression  upon  this  point 
with  the  less  reluctance,  because,  in  all  probability,  the  personal 
estate,  if  any,  of  those  children  must  be  substantially  the  personal 
estate  of  their  father,  whose  executors  are  before  the  Court.     I  do 
not  now  decide  or  express  any  opinion  whether  the  words,  "  Thomas 
Felling  Lang  shall   die   without  having  had  any  issue  lawfully 
begotten,"  are  to  be  construed  literally,  or  as  meaning  "  Thomas 
Felling  Lang  shall  not  have  any  child  that  shall  attain  twenty-one, 
or  being  a  daughter  shall  marry,"  that  is  to  say,  whether  in  truth 
Kenneth  Boss  Mackenzie  and  his  brothers  and  sisters,  if  any,  have 
or  have  not  a  possible  interest.     What  I  can,  and  do  decide  *is,       [  ^727  i 
that  the  plaintiff,  if  not  absolutely  entitled  to  the  whole  or  one- 
fourth  of  the  funds  in  question,  is  entitled  to  the  whole  of  them 
contingently,  upon  her  attaining  majority  or  marrying  in  minority. 
The  bill,  therefore,  cannot  be  dismissed ;  the  plaintiff  must  have 
some  relief.     It  may  be  as  well  to  mention  that,  in  considering  this 
cause,  I  have,  besides  the  cases  cited  in  the  argument,  and  some  of 
those  cited  in  Davies  v.  Fisher ^  referred  to  East  v.  Cook  (2) ;  Boon  v. 
Cornjorth  (3),  Dodson  v.  Hay  (4),  Whitmore  v.  Trelawney  (5).     I  have 
read   also  with  attention  the  valuable  judgment  of  Sir  Edward 
SuoDBN  in  a  case  of  Vize  v.  Stoney  (6),  recently  decided  by  his 
Lordship  in  Ireland. 

(1)  3  Atk.  219.  (4)  3  Br.  C.  C.  404. 

(2)  2  Ves.  Sen.  30.  (5)  6  Ves.  129. 

(3)  IhiiL  277.  (6)  58  R.  R.  282  (1  Dr.  &  War.  337). 
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1842.  TAYLOR  V.   TAYLOR. 

•^!!L^^'  (1  Y.  &  C.  C.  C.  727^731.) 

Knight  Upon  the  construction  of  a  will,  held,  that  the  widow  of  a  testtaior  wa- 

^  '    "  bound  to  elect  between  the  benefits  given  her  by  the  will,  and  free-bench 

'-        -'  in  part  of  the  devised  estates. 

Thomas  Howell,  by  his  will,  devised  to  his  wife  Sarah  Howell  a 
certain  messuage  wherein  Joseph  Merrett  dwelt,  with  the  appar- 
tenances,  situate  in  the  parish  of  Awre,  in  the  county  of  Gloacester, 
to  hold  to  his  said  wife  and  her  assigns  during  her  life,  provided 
she  should  so  long  continue  his  widow;  and  from  and  after  her 
decease  or  second  marriage,  the  testator  devised  the  same  premises 
to  John  Taylor  and  Thomas  Howell,  whom  he  appointed  trustees 
and  executors  of  his  will,  upon  trust  for  the  maintenance  of  the 
child  with  whom  his  said  wife  might  be  then  pregnant,  until  he  or 
she  should  attain  twenty-one  years  of  age,  and  from  and  imme- 
diately after  that  event,  the  testator  devised  the  same  premises 
unto  and  to  the  use  of  such  child  his  or  her  heirs  and  assigns  for 
ever ;  and  if  such  child  should  happen  to  die  before  attaining  the 
[  ^728  ]       age  of  twenty-one  years,  then  to  such  persons  and  for  such  'estates 
as  in  the  will  mentioned.     And  the  testator  devised  all  the  residue 
and  remainder  of  his  messuages,  lands,  tenements,  hereditamentB, 
and  premises  of  which  he  was  then  seised  or  possessed,  in  the 
county  of  Gloucester,  unto  the   said  John   Taylor  and   Thomas 
Howell,  upon  trust,  to  let,  set,  and  manage  the  same,  and  take  the 
rents  and  profits,  and  pay  the  yearly  sum  of  30/.  to  his  said  wife, 
half-yearly,  if  she  should  continue  his  widow,  but  not  otherwise. 
until  his  son,  the  said  Thomas  Howell,  should  attain  his  age  of 
twenty-two  years ;  and  from  and  immediately  after  that  event,  the 
testator  devised  unto  the  said  Sarah  Howell,  in  case  she  should  be 
living  and  his  widow,  all  those  pieces  or  parcels  of  land  calleil 
Flower's  Leaze,  Ox  Leaze,  and  the  Warth,  situate  and  being  in  the 
parish  of  Awre  aforesaid,  to  hold  the  same,  with  the  appurtenances, 
unto  the  said  Sarah  Howell  and  her  assigns  for  her  lifo,  or  until 
her  second  marriage ;  and  from  and  immediately  after  her  decease 
or  second  marriage,  he   gave   and  devised  the  said   land   called 
Flower's  Leaze,  to  Frances  Howell,  his  daughter  by  a  former  wife, 
her  heirs  and  assigns  for  ever,  on  her  attaining  the  age  of  twenty- 
one  years ;  but  in  case  she  should  happen  to  die  before  she  shooU 
become  possessed  of  or  entitled  to  said  land  called  Flower^s  Lean, 
without  leaving  lawful  issue  of  her  body  her  surviving,  then  the 
testator  gave  and  devised  such  land  unto  and  between   all  asJ 
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every  the  others  and  other  his  children  and  child,  by  his  former      Tatlob 

wife,  his,  her,  and  their  heirs  and  assigns  for  ever.     Then  followed      Taylor. 

similar  devises  of  Ox  Leaze  and  the  Warth,  to  two  other  daughters 

of  the  testator  respectively.     And  the  testator  devised  unto  his  son 

Walter  Howell,  from  and  after  his  said  son  Thomas  should  attain  his 

age  of  twenty-two  years,  all  that  his  messuage  and  garden,  with  the 

appurtenances,  situate  in  the  village  of  Blakeney  in  the  said  parish 

of  Awre,  &c.,  then  in  the  occupation  of  Mr.  Jones;  to  hold  the 

same  unto  the  said  Walter  Howell,  his  heirs  *and  assigns  for  ever.       [  ^729  ] 

And  the  testator  devised  unto  his  son,  the  said  Thomas  Howell,  on 

his  attaining  the  age  of  twenty-two  years,  divers  messuages  and 

hereditaments  in  the  said  parish  of  Awre,  all  of  which  were  specified 

in  the  will,  to  hold  to  him,  his  heirs  and  assigns  for  ever.     And  the 

testator  devised  unto  his  daughter,  Mary  Howell,  all  those  his  two 

meadows  or  pasture  grounds  called  Dow  Meadows,  containing  &c., 

then  in  the  occupation  of  George  Baker,  and  all  that  piece  of 

arable  land  called  Twopenny  Patch,  containing  &c.,  which  said  two 

last-mentioned  meadows  or  pasture  grounds  and  piece  of  arable 

land,  were  situate  in  the  parish  of  Awre,  to  hold  the  same  unto  his 

said  daughter  Mary,  her  heirs  and  assigns  for  ever ;  and  in  case 

his  said  daughter  should  happen  to  die  before  she  should  become 

possessed  of  or  entitled  to  said  meadows  or  pasture  ground  and 

arable  land,  without  leaving  lawful  issue,  then  the  testator  gave 

and  devised  the  same  to  such  persons  and  for  such  estates  as  in  his 

will  mentioned. 

The  testator  died  leaving  the  several  persons  named  in  his  will 
surviving  him.  Thomas  Howell  attained  the  age  of  twenty-two 
years,  in  or  about  March,  1841. 

The  present  suit  having  been  instituted  by  the  creditors  of  the 
testator  for  the  administration  of  his  estate,  the  Master  was, 
amongst  other  things,  directed  to  inquire,  whether  Sarah  Howell, 
the  testator*s  widow,  who  was  a  defendant,  was  or  would,  but  for 
the  devises  in  the  testator's  will,  be  entitled  to  dower  or  free- 
bench  out  of  any  and  what  part  of  the  testator's  real  estates.  The 
Master  found  that  Sarah  Howell  claimed  to  be  entitled  to  free- 
bench  in  the  pieces  or  parcels  of  land  called  Dow  Meadows,  which 
were  copyhold  of  inheritance  held  under  the  mayor  and  burgesses 
of  the  city  of  Gloucester ;  and  that  by  the  custom  of  the  said  manor, 
the  widow  of  any  tenant  dying  seised  of  any  land  within  the  manor 
is  entitled  to  free-bench,  or  an  estate  during  her  widowhood,  in 
the  whole  of  such  lands  and  premises. 
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Taylob  The  cause  now  coming  on  to  be  heard  for  further  directions — 

V. 

J.  j.^Q  1  Mr.  Wilbraham  and  Mr.  Hall,  for  the  devisee   of   the  Dow 

Meadows.     *     *     * 

Mr.  F.  Bayley,  for  the  widow.     *     *     * 

[  731  ]  Mr.  Wilbraham,  in  reply. 

The  Vice -Chancellor: 

« 

The  question  is,  whether  upon  the  face  of  the  will  it  appears, 
that  the  testator,  in  making  the  will,  was  under  an  impression 
that  this  land  at  Awre  would,  at  the  time  of  his  son  Thomas 
attaining  twenty-two,  be  enjoyed  by  some  person  other  than  the 
widow;  without  considering  whether  she  would  or  would  not  be 
entitled  to  free-bench  out  of  it.  If  you  find  that  he  made  hL? 
will  under  that  notion,  then  it  is  a  case  of  election.  Now,  I  thini 
you  can. 

It  would  be  unsafe  to  look  at  any  particular  clause  in  the  will  as 
alone  indicating  that  impression,  but  looking  at  the  general  dis- 
position of  the  property — looking  at  the  general  expression  of  hii 
intention,  that  the  shares  into  which  he  distributed  this  farm 
should  be  in  the  immediate  enjoyment  of  the  several  persons  to 
whom  they  were  devised,  when  his  son  should  attain  twenty-two  •* 
point  which  he  appears  to  insist  upon  throughout  the  whole  will>, 
and  when  you  see,  that  in  using  the  expression  ''possessed  of  or 
entitled,'*  he  makes  no  distinction  between  the  Dow  Meadows  and 
the  other  lands  in  Awre — taking  all  these  circumstances  together. 
I  think  it  may  be  collected,  that  it  was  the  testator's  intention 
that  the  Dow  Meadows  should,  when  the  son  attained  twenty-two, 
be  the  subject  of  immediate  enjoyment  by  some  other  person  than 
the  widow,  though  the  widow  might  be  living  and  unmarried.  I 
am  of  opinion,  therefore,  that  the  widow  must  elect. 


1842.  CALDECOTT   v.  CALDECOTT, 

^'!^'  (1  Y.  &  C.  C.  C.  737—739.) 


^  ^-^  ^  [See  ante,  p.  350.], 
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IN    THE    QUEEN'S    BENCH. 
In  the  Matter  of  The  DEAN  of  YOEK  (1).  ^• 

(2Q.  B.  1-46;  S.  C.  2G,  &D.  202.)  [1] 

• 

The  Archbishop  of  York,  after  the  passing  oi  the  Church  Discipline  Act, 
1840  (3  &  4  Vict.  c.  86),  cited  the  Dean  and  Chapter  of  York  (enjoining  them 
to  cite  the  canons,  registrar,  and  officers  whose  presence  might  be  required)  to 
appear  at  a  visitation  of  the  Dean  and  Chapter,  canonically  to  i  eceive  and 
submit  to  the  Archbishop's  intended  *'  metropolitical  visitation,  examinations, 
due  corrections,"  &c.,  to  exhibit  their  statutes  &c.  if  required,  pay  the  due 
procurations,  and  further  to  do  and  receive  what  the  business  and  nature  of 
such  a  visitation  require.     He  also  appointed  a  commissary  for  holding  the 
visitation  in  his  absence,  for  correcting  and  punishing  by  ecclesiastical  cen- 
sures whoever  should  be  contumacious,  for  administering  articles  in  writing 
to  the  Dean  and  Chapter,  and  receiving  their  presentments  and  answers, 
and  for  adjourning  and  proroguing  such  visitation  from  time  to  time  and 
place,  and  completing  and  dissolving  the  same,  and  for  doing  every  thing 
else  appertaining  to  the  nature  and  quality  of  the  said  visitation.   The  visita- 
tion was  holden,  and  articles  of  inquiry  delivered  to  the  Dean  and  Chapter, 
touching  the  administration  of  their  funds,  performance  of  divine  service, 
<&c.    A  canon,  in  reply  to  an  article  as  to  the  repair  of  chancels,  sent  in  a 
statement  imputing  simony  to  the  Dean,   which  was  afterwards  com- 
municated to  the  Dean  by  a  private  letter  from  the  commissar}'.     At  an 
adjourned  meeting,  of  which  the  Dean  had  notice,  but  which  he  (unavoid- 
ably as  he  said)  did  not  attend,  the  canon  delivered  a  fuller  statement  of 
the  charge  from  a  paper,  which  was  afterwards  deposited  with  the  actuary. 
The  commissary  appointed  a  day  for  hearing  evidence ;  and  the  Dean  was 
requested,  by  letter,  written  at  the  Archbishop's  desire  by  his  secretary,  to 
attend  and  meet  the  accusation.    No  formal  articles  or  libel  were  ever 
exhibited;  nor  was  the  Dean  ever  cited  to  answer  any  charge.    On  the 
appointed    day    the    Dean    attended,    but    disclaimed   the    jurisdiction, 
obstructed  the  proceedings,  was  pronounced  in  contempt,  withdrew  con- 
tumaciously,  and  did  not  appear  again.     The  commissary  decreed  to 
proceed  in  patnam  in  his  absence,  and  heard  counsel  and  evidence  on  the 
charge,  but  refused  to  hear  counsel  for  the  Dean  till  he  should  purge  his 
contempt,   which  was  not  done ;  and  the  commissary  gave  judgment, 
declaring  the  charge  proved,  and  that  sentence  of  deprivation  must  be 
passed.    The  Archbishop  then  passed  sentence,  by  which  he  recited  the 
above  proceedings,  and  adjudged  that  the  Dean  had  committed  and  was 
convicted  of  simony,  and  was  in  contempt,  deprived  him  of  the  dignity  and 
place  of  Dean,  &c.  and  monished  him  not  in  future  to  use  the  dress  or 
ensigns  of  a  Dean,  on  pain  of  the  greater  excommunication.    The  visitation 
was  then  adjourned. 

On  motion  for  a  prohibition  to  the  Archbishop  and  commissary  against 
proceeding  further  in  the  matter  of  the  said  charge  of  simony,  or  executing 
or  giving  effect  to  the  sentence  : 

Held,  1.  That  the  inquiry  before  the  commissary  was  not  a  mere  incident 
to  the  visitation,  but  became  a  distinct  criminal  proceeding  when  the 

(1)  Approved  in  FhillpotU  v.  Boyd  L.  E.  10  C.  P.  379,  387,  44  L.  J.  C.  P. 
( 1  ti75)  L.  R.  6  P.  C.  435,  450.  44  L.  J.  209 ;  Read  v.  Bhhop  of  Lincoln  [No.  2] 
Kcc.  44 ;  Worthington  v.  Jeffries  (1875)      (1889)  14  P.  D.  88,  126.— A.  C. 
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In  re  commissary  entered  upon  the  examination  of  proofs,  as  aboTe  stated,  with 

The  Dean  a  view  to  punishment. 

oFlORK.  2.  That  such  inquiry  was  a  "criminal  proceeding*'  within  the  t *han h 

Discipline  Act,  1840,  s.  23,  those  words  not  being  restrained  by  the  reriiad 
of  sect.  1,  which  mentions  only  '*  proceeding  in  causes  for  the  oorrectioii  of 
clerks." 

3.  That  an  Archbishop  or  Bishop,  exercising  his  general  anthmty  ^ 
visitor  of  an  ecclesiastical  body  (and  not  visiting  under  the  statutes  of  a 
particular  foundation),  acts,  not  personally,  but  as  Judge  in  a  Court,  ukd 
must  follow  established  forms  of  process  and  inquiry ;  at  least  in  hearing 
accusations  with  a  view  to  punishment.    And,  therefore, 

4 .  That  the  proceeding  in  question  was  not  within  the  reservation  in 
the  Church  Discipline  Act,  1840,  s.  2d(l),  of  any  authority  which  tbe 
Archbishops  or  Bishops  may  exercise  personally,  and  without  proceap  in 
Coui't.    Consequently, 

5.  That  the  proceeding  could  not  legally  be  instituted  otherwise  than  as 
the  Church  Discipline  Act,  1840,  directs. 

6.  That  a  prohibition  could  not  properly  have  been  moved  for  before  ^ 
visitor  proceeded  to  sentence ;  but  that  it  might  well  be  applied  for  after- 
wards, as  the  sentence  had  a  continuing  operation ;  and  as  the  Court  did 
not  appear  to  have  been  dissolved  at  the  time  of  the  motion. 

Prohibition  granted,  without  calling  upon  the  applicant  to  declare. 

Sir  W.  W.  Follett,  in  Easter  Term  last,  obtained  a  mfc 
calling  upon  the  Most  Reverend  Edward  Lord  Archbishop  of  York^ 

[  ^2  ]  on  notice  of  the  *rule  to  him  or  his  secretary,  and  Joseph  Phillimore. 
doctor  of  laws  (as  commissary  of  the  said  Lord  Archbishop  at  i 
visitation  of  the  Dean  and  Chapter  of  the  cathedral  charch  of  York, 
held  by  and  before  the  said  Lord  Archbishop  and  the  said  Joseph 
Phillimore  as  such  commissary  as  aforesaid),  on  notice  of  the  rok 
to  be  given  to  him,  to  show  cause  why  a  writ  of  prohibition  sboald 
not  issue  to  prohibit  the  said  Lord  Archbishop,  and  the  said  Joseph 
Phillimore  as  his  commissary,  from  proceeding  further  in  the  matter 
of  certain  charges  of  simony  and  simoniacal  practices   against 

[  'a  ]  William  Cockburn,  Clerk,  D.D.,  or  from  carrying  *into  exeeotioi) 
or  otherwise  giving  effect  to  the  sentence  of  deprivation  pronooneed 
by  the  said  Lord  Archbishop  against  the  said  William  Cockburn. 

The  following  outline  of  the  case,  in  the  words  used  by  the  Loio 
Chief  Justice  of  this  Court  in  delivering  judgment,  with  some 
particulars  added  in  the  notes,  will  afford  all  the  infonnati<Ei 
necessary  as  to  the  facts. 

The  proceedings  in  this  case  may  be  very  shortly  stated.  His 
Grace  the  Archbishop  of  York,  as  Ordinary,  cited  (2)  the  Dean  and 
Chapter  of  York  to  attend  his  visitation,  and  appointed  a  learned 
civilian,  Br.  Phillimore,  his  commissary  general  (s),  *'  for  conree&iiir 

(1)  See  55  &  56  Vict  c.  32,  bs.  10  (1).      note  (A),  po%U 

14.  (3)  See  p.  574,  note  (B),  p^. 

(2)  January  8th,  1841.      See  p.  573, 
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and  punishing,  by  ecclesiastical  censures,  whosoever  shall  be  con- 
tumacious, and  for  administering  articles  in  writing  to  the  said 
Dean  and  Chapter,  and  receiving  their  presentments  and  answers;" 
and  ^'for  doing  everything  else  appertaining  to  the  nature  and 
quality  of  our  said  visitation."  The  ancient  formula  of  the  com- 
mission ran  in  the  following  style:  **ad  errata  enormia  corrigendum 
et  extirpandum,  et  virtutes  et  alia  ad  pietatem  conducentia  plan- 
tandum,  et  ad  Dei  laudem  instituendum  et  seminandum." 

There  seems  no  reason  to  doubt  that  here  was  sufficient  authority 
to  inquire  into  the  ecclesiastical  ofTences  of  every  spiritual  person 
belonging  to  the  body  visited.  But  at  first  the  proceeding  (i)  was 
confined  to  the  fiscal  concerns  of  the  Chapter,  relating  principally 
to  the  application  of  a  fabric  fund  (2).  *The  Dean  attended,  and, 
being  examined  respecting  some  share  of  this  money,  which  he  was 
said  to  have  received,  conducted  himself  during  that  proceeding  in 
a  manner  that  was  deemed  contumacious :  and  sentence  of  contempt 
was  by  the  commissary  pronounced  against  him.  He  then 
absented  himself  (3). 

The  proceedings  went  forward :  and,  in  answer  to  an  interrogatory 
respecting  the  actual  state  of  repair  of  several  churches  and  chancels, 


In  re 
The  Dean 
OF  York. 


(1)  The  viBitation  was  opened  by  the 
Archbishop  personally  at  the  Chapter 
House:  the  subsequent  proceedings 
(except  sentence)  were  carried  on  in  a 
place  called  the  Ecclesiastical  Court, 
within  the  Cathedral. 

(2)  The  Archbishop,  on  opening  the 
business  of  the  visitation  (January 
♦18, 1841),  delivered  twenty  articles  of 
inquiry  to  the  Dean  and  Chapter, 
relating  to 

1.  Performance  of  divine  service. 
2.  Repairs  of  the  church  since  the  fire, 
and  funds  for  that  purpose.  3.  Sale 
of  bells  and  materials,  and  application 
of  proceeds.  4  Lands,  &c.,  belonging 
to  the  fabric  of  the  church,  and  rents 
thereof.  5.  Tjeases  of  such  lands,  and 
application  of  fines ;  and  account  kept 
of  rents,  &c.,  belonging  to  the  fabric. 
6.  Improvements  of  Minster  yard,  and 
agreements  entered  into  on  behalf 
of  the  fabric.  7.  Capitular  acts. 
Common  seal.  Audits.  8.  Negotia- 
tions for  renewals,  agreements  for 
leases,  purchases,  &c.,  whether  or  not 
settled  in  Chapter.  9.  Orders  for 
work,  &c.    Authority  for  liquidation 


of  bills.  Accounts,  &c.  10.  Beceipt 
of  and  discharges  for  fines  and  rents 
of  the  common  estates  and  fabric 
estates.  11.  Holding  of  Chapters.  12. 
Claim  of  exclusive  or  paramount 
authority  by  Dean  or  residentiaries. 
13.  Custody  of,  and  access  to,  the 
library  of  the  church.  14.  Keeping  of 
records  and  muniments.  1 5.  Besidence 
of  the  residentiaries.  16.  Canonical 
houses.  Places  of  residence  of  the 
Dean  and  canons.  17.  Schools, 
hospitals,  &c.,  and  their  endowments. 
Fines  and  their  application.     Houses. 

18.  Instruction  in  the  schools  of  the 
Dean  and  Chapter.     Use  of  the  houses. 

19.  '*  Are  the  chancels  of  the  churches 
and  chapels  belonging  to  the  Dean 
and  Chapter  and  the  other  members 
of  your  body  in  good  and  sufiicient 
repair?"     20.  Rota  of  pleaching. 

(3)  It  appears  by  the  affidavits  that, 
at  the  commissary's  first  sitting,  the 
Dean  leftthe  Court,  though  admonished 
to  remain,  but  that  he  attended  the 
next  two  sittings,  and  was  not  pro- 
nounced in  contempt  till  March  23rd. 
See  p.  549,  note  (1),  poet. 
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the  Reverend  Mr.  Dixon,  one  of  the  canons,  made  a  statement  (i) 
which  was  considered  *as  a  direct  charge  of  simony  against  the 
Dean.  The  Dean  was  requested  to  attend  (2)  in  order  to  mjeet  this 
charge :  and  he  did  attend.     The  commissary  required  *him  in  the 


(1)  The  written  statement  of  Mr. 
Dixon,  in  answer  to  article  19  [sttpra), 
was:  **  The  churches  and  chancels 
belonging  to  the  Dean  and  Chapter 
are  many  of  them  situated  in  other 
counties,  and  even  those  in  this  county 
would  require  considerable  time  to 
inspect  and  report  upon  them.  The 
chancels  are  usually  left,  by  the  pro- 
vision of  the  leases,  to  the  charge  of 
the  lessees.  The  presentations  to  the 
churches  in  the  Dean's  *gift  are 
usually  sold :  but  whether  any  portion 
of  the  purchase  money  has  been  applied 
to  repairs,  or  other  local  purposes,  does 
not  appear."  This  answer  was  trans- 
mitted (during  an  adjournment)  to  the 
commissary,  who  informed  the  Dean 
of  it  by  letter  (sent,  February  22ud), 
saying,  that  he  did  so  in  order  that  the 
Dean  might  meet  the  charge  when  the 
business  of  the  visitation  was  resumed. 
At  the  next  meeting,  February  25th 
(when  the  Dean,  not  having,  as  he 
stated,  received  the  letter  in  time,  did 
not  attend),  Mr.  Dixon  read  from  a 
paper  the  same  charge,  with  additional 
statements.  This  memorial  or  pre- 
sentment did  not  contain  any  formal 
prayer,  but  began:  **The  following 
circumstances  are  submitted  on  the 
present  occasion  to  the  notice  of  the 
commissary  of  the  Archbishop,  as 
coming  under  his  Grace's  controul  as 
visitor,"  &c.  See  the  whole  set  out  at 
the  end  of  this  case,  p.  575,  note  (C), 
jwsi.  The  commissary  then  said  that 
he  would  hear  evidence  in  support  of 
the  charge ;  and  the  visitation  was 
adjourned  to  March  23rd  for  that 
purpose. 

The  writing  read  by  Mr.  Dixon  was 
delivered  to  the  actuary  attending  the 
visitation,  on  March  31st ;  until  which 
time  it  did  not  appear  that  there  was 
any  written  charge  before  the  com- 
missary, except  the  first  mentioned 
answer  of  Mr.  Dixon.  On  the  same 
31st  of  March,  Mr.   Dixon   also   de- 


livered to  the  actuary  a  formal  com- 
plaint, dated  on  that  day,  as  follows : 

**I,  William  Heniy  Dixon,  M.A.," 
prebendary  of  Weighton,  &c.,  "com- 
plain that  the  collations  to  the  bene- 
fices in  the  patronage  of  the  Dean  have 
been  of  late  years  disposed  of  for 
pecimiary  considerations.  I  have 
submitted  to  the  judgment  of  the 
visitor  that  among  tiie  dependencies  of 
the  cathedral  there  are  several  parochial 
churches  in  the  diocese  which  are 
exempt  from  the  Archbishop's  ordinary 
authority,  and  of  which  the  Dean  is 
both  patron  and  ordinary.  Some  of 
these  have  been  sold  by  the  Dean  or 
his  agents  during  the  peiiod  of  their 
being  voidable. 

*' Having  made  this  charge  in  an 
answer  to  one  of  his  Grace's  articles  of 
inquiry,  I  have  been  called  upon  by 
the  commissary  to  prove  it;  and, 
having  established  the  truth  of  the 
accusation,  as  well  by  the  examination 
of  witnesses  as  by  the  Dean's  own 
confession,  I  leave  it  to  the  Archbishop 
to  take  such  measures  as  may  appear 
to  be  most  conducive  to  the  credit  of 
the  church  generally,  and  best  adapted 
to  maintain  the  honour  and  dignity  of 
the  cathedral  and  diocese  of  York. 
W.  H.  Dixox." 

(2)  This  was  by  private  letter  from 
Mr.  Hodgson,  the  Archbishop's  secre- 
tary, written  by  his  Grace's  desire, 
and  stating  that  the  Archbishop  con- 
sidered it  indispensable,  both  for  the 
Dean's  own  sake  and  for  the  character 
of  the  church,  that  he  should  be 
present  on  March  23rd,  "  to  meet  the 
grave  charge  brought  against  you  by 
Mr.  Dixon." 

On  the  subject  of  monition,  and 
with  reference  to  the  general  course 
of  proceeding  at  the  visitation,  an 
affidavit  sworn  by  Dr.  Cockbum,  in 
opposition  to  the  rule,  stated  as  follows : 

**  That  no  notice  of  any  intention  to 
issue  any  commission  under  the  hand 
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first  place  to  purge  himself  of  the  contempt ;  which  he  declined  to 
do,  and  again  absented  himself,  protesting  against  the  proceedings, 
and  saying,  not  by  way  of  consent  but  of  defiance,  that  Mr.  Dixon 
might  go  on  to  prove  his  charge  in  his  absence.  The  learned 
commissary,  himself  satisfied  with  the  proofs  which  were  then 
adduced  (i),  pronounced  the  charge  ^established  in  several  cases, 


In  re 

The  Dean 

OP  York. 


[•7  ] 


of  the  Archbishop  of  York,  pursuant 
to  the  provision  of  the  Act  of  8  &  4 
Vict.  c.  86,  8.  3,  containing  an  intima- 
tion of  the  offence  with  which  deponent 
was  charged,  together  with  the  names, 
addition  and  residence  of  the  party  on 
whose  application  or  motion  such 
commission  was  about  to  issue,  was 
ever  sent  to  deponent ;  and  deponent 
verily  believes  that  no  such  commission 
ever  was  issued  by  the  said  Archbishop. 
That  all  the  proceedings  at  the  court 
of  visitation,  referred  to  in  the 
affidavit  of  deponent  of  the  3rd  of 
May  instant,  were  held  before  the 
said  Dr.  Phillimore,  as  commissary  of 
the  said  Archbishop,  and  not  before 
the  said  Archbishop  himself  with  the 
assistance  of  three  assessors,  as  re- 
quired by  the  11th  section  of  the  said 
Act  of  3  &  4  Vict.  c.  86.  That  he, 
deponent,  was  never  cited  or  monished 
to  appear  at  the  said  visitation  in  the 
matter  of  any  charge  of  simony  or 
simoniacal  practices.  That  no  charge 
in  the  way  of  libel  or  articles  was  ever 
given  or  shown  to  deponent,  in  res])ect 
of  an}'  offence  of  simony  or  simoniacal 
practices,  or  of  contumacy ;  nor  was 
any  such  ever  delivered  to  the  said 
court  of  visitation,  as  deponent  is 
informed  and  believes ;  or,  if  delivered 
at  all,  was  not  so  delivered  until  after 
the  witnesses  had  been  examined  on 
the  matter  of  the  said  charge.  That 
deponent  was  never  called  upon  to 
answer  to  any  libel  or  ailicles  on  oath 
or  otherwise ;  and  that  no  day  was 
assigned  to  deponent  for  his  answer,  or 
for  his  proofs  and  interrogatories.'' 

It  appeared  that  three  monitions  to 
the  Dean,  individually,  had  issued  iu 
the  course  of  the  visitation,  but  not 
containing  any  of  the  matters  above 
referred  to.  The  first  two,  reciting 
that  the  Dean  had  absented  himself. 


&c.,  admonished  him  respectively  to 
appear  on  January  20th,  and  on 
March  23rd,  on  pain  of  being  pro- 
nounced contumacious  and  in  con- 
tempt. The  third,  dated  April  1st, 
recited  that  he  had  been  pronoimced 
contumacious  &c.  on  March  23rd,  and 
had  ever  since  absented  himself,  and 
admonished  him  to  appear  and  purge 
his  contempt  on  April  2nd. 

(1)  By  the  minutes  made  from  day 
to  day,  by  E.  V.  Harcourt,  Esq., 
registrar  of  the  Archbishop's  Consistory 
Court,  who  attended  the  visitation  *as 
his  Grace's  secretary,  and  which 
minutes  (as  he  deposed)  **  constitute 
the  record  of  the  said  visitation,"  it 
appears  that,  at  the  above-mentioned 
sitting  (March  23rd),  the  Dean  objected 
to  the  jurisdiction  and  obstructed  the 
proceedings,  and,  persisting  in  doing 
so,  was  pronounced  in  contempt,  and 
sentence  to  that  effect  recoixled,  after 
which  the  Dean  left  the  Court.  The 
minute  is  continued  as  follows : 

'*The  conunissary  then  decrees  to 
proceed  in  p<jenam  in  the  absence  of 
the  Dean,  and  to  hear  the  evidence 
upon  the  presentment  of  the  Bev. 
Canon  Dixon.  Mr.  Blanshard  (advo- 
cate of  the  Consistory  Court  of  York) 
appears  for  the  said  rev.  canon,  and 
makes  a  statement  of  the  evidence 
which  he  shall  offer.  Several  witnesses 
are  examined  on  oath  by  Mr.  Blan- 
shard and  by  the  commissary ;  and  the 
annexed  letters  are  produced  and 
proved  in  Court "  &c.  **The  Dean  is 
then  called  three  times  in  the 
cathedral"  **  at  the  outer  door  of  the 
Court,  and  did  not  appear."  The 
minutes  of  March  24th  and  2dth  stated 
a  continuation  of  the  enquiry,  and 
non-appearance  of  the  Dean,  on  being 
called  as  before. 

By  the  minutes  of  April  1st  and  2nd, 
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and  gave  judgment  that  the  Dean  should  be  for  that  offence,  as 
well  as  for  contumacy,  deprived  of  his  office.  Sentence  to  the  like 
♦effect  was  afterwards  solemnly  pronounced  by  the  Archbishop  (i). 

Sir  J.  Camphell,  Attorney- General,  Sir  T.  Wilde,  Solicitor- 
General,  Dandas,  Dr,  Robert  Phillinwre,  and  Baijley,  showed 
cause  in  last  Trinity  Term  (2)  : 

The  first  ground  of  motion  is  that  these  proceedings  were  void 
and  without  jurisdiction  from  the  first,  for  that  the  Ordinary  has  no 
authority,  on  a  visitation,  to  take  cognizance  of  a  charge  of  simony 
and  thereupon  deprive. 

But,  in  Godolph.  Eepert.  34,  c.  3  (18),  it  is  laid  down  that  "every 
spiritual  person  is  visitable  by  the  Ordinary.  So  is  a  Dean,  de  mero 
jure,  for  he  is  spiritual:*'  and  reference  is  made  to  stat.  1  Eliz.  c.  2, 


it  appeared  that  the  Dean  did  not 
answer  when  called,  but  that  on  each 
day  counsel  attended  on  his  behalf, 
proposing  to  argue  that  the  Dean 
ought  not  to  have  been  pronounced  in 
contempt,  and  that  the  commissary 
had  not  authority  to  adjudge  so.  The 
commissary,  on  each  occasion,  said 
that  the  Dean  was  in  contempt,  and 
must  appear  personally  to  purge  the 
contempt,  before  counsel  could  be 
heard  on  his  behalf.  The  commissary, 
on  April  2nd,  delivered  his  judgment 
upon  the  charge  of  simony  presented 
against  the  Dean  in  the  answers  of 
the  Eev.  Canon  Dixon,  and  declared 
that  the  said  charge  had  been  proved, 
and  that  sentence  of  deprivation  must 
be  passed.  He  then  adjourned  the 
visitation  instanter  to  tiie  Chapter 
House  in  the  said  cathedral ;  and, 
having  met  the  Archbishop  in  the 
vestry,  proceeded  with  his  Grace,  pre- 
ceded by  the  canons,  archdeacons, 
vicars  choral  and  functionaries  of  the 
cathedral,  to  the  Chapter  House,  and 
the  Archbishop,  being  then  informed 
by  the  commissary  of  the  judgment 
delivered  as  aforesaid,  read,  from  a 
paper  writing,  an  address  to  the  clergy 
present,  and,  having  delivered  the 
sentence  to  bo  read  by  the  actuary 
(which  was  accordingly  done),  then 
signed  the  same.  The  Court  was 
then  adjourned.  There  were  other 
statements    on  affidavit  as    to  these 


transactions. 

A  motion  was  made  in  the  Court  of 
Chancery,  pending  the  visitation 
(March  3l8t),  for  a  prohibition  to 
prevent  the  Archbishop  and  his  com- 
missary from  pronouncing  sentence  of 
deprivation  or  suspension,  or  taking 
any  proceeding  which  might  lead  to 
such  sentence.  The  grounds  stated 
were  that  there  were  no  articles  before 
the  commissary  upon  which  he  *could 
be  warranted  in  enquiring  into  a  case 
of  simony ;  and  that,  if  such  enquiry 
were  gone  into,  the  proceedings  ought 
to  be  conformable  to  stat.  3  &  4  Vict, 
c.  86.  And  it  was  suggested  that  the 
commissary  had  threatened  the  Dean 
with  deprivation  for  contumacy.  Lord 
CoTTENHAM,  L.  C.  refused  to  interfere, 
saying  that  it  did  not  appear  that 
there  was  any  criminal  proceeding 
instituted,  or  deprivation  for  con- 
tumacy intended,  or  that  any  thing 
had  been  done  which  could  lead  to  a 
deprivation ;  that  no  excess  of  juris- 
diction had  been  shown ;  and  that  he 
could  not  prohibit  the  Archbishop 
from  inquiring  into  the  conduct  of  his 
clergy  on  account  of  consequences 
which  might  ultimately  ensue. 

(1)  See  p.  576,  note  (D),  post. 

(2)  The  arguments  against  and  for 
the  rule  were  heard  on  June  7th,  9th, 
and  10th.  The  Judges  in  Court  were 
Loi-d  Denman,  Ch.  J.,  Pattesoii. 
Williams,  and  Coleridge,  J  J. 
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s.  28,  which  preserves  to  all  Archbishops  and  Bishops,  &c.,  full  in  re 
power  to  enquire  in  their  visitations,  and  take  accusations,  &c.  of  all  qf  Yohk. 
the  things  in  that  Act  above  mentioned,  done,  committed,  &c., 
within  the  limits  of  their  jurisdictions  and  authority,  and  to  punish 
the  same  (though  they  are  likewise  made  cognizable  in  the  temporal 
Courts)  by  admonition,  excommunication,  sequestration  *or  depri-  [  •«  ] 
vation,  and  other  censures  and  process,  in  like  manner  as  hereto- 
fore hath  been  used  by  the  ecclesiastical  laws  in  like  cases. 
Caudrey's  case  (i)  shows  the  general  authority  of  the  ecclesiastical 
superior.  The  right  of  the  Bishop  or  other  Ordinary  to  visit  Deans 
and  Chapters,  and  spiritual  persons  and  corporations  generally,  is 
stated  in  1  Bla.  Com.  480,  and  Com.  Dig.,  Visitor  (A  6) ;  and  in 
Walrond  v.  Pollard  (2)  it  was  held  that  a  deanery  is  a  spiritual 
promotion  and  office,  and  that  a  Dean  is  visitable  by  the  Bishop  of 
mere  right.  And,  under  the  head  "  0£fences  inquirable  at  a 
Visitation,"  Com.  Dig.,  Visitor  (A  10),  simony  is  expressly  men- 
tioned, and  Lyndwood  Const.  0th.  56,  note(o),  is  cited  as  an 
authority.  Simony  is,  indeed,  a  matter  properly  of  ecclesiastical 
cognizance.  It  was  not  known  to  the  common  law  as  an  o£fence 
before  stat.  81  Eliz.  c.  6 ;  and,  after  that  Act,  the  question,  simony 
or  no  simony,  was  often  held  to  be  determinable  in  the  spiritual 
Court,  as  in  Rieshy  v.  Wenticorth  (3),  Baker  v.  Rogers  {4) ,  and  Sinith 
v.  Shelbourn  (5) ;  in  which  last  case,  after  a  transaction  alleged  to 
be  simony  within  the  statute,  an  Act  of  general  pardon,  not 
excepting  simony,  had  passed ;  but  it  was  held  that,  **  although 
the  general  pardon  discbargeth  the  punishment  for  simony,  yet,  if 
the  parson  comes  in  by  simony,  it  is  examinable  by  the  Ordinary ; 
for  he  ought  to  provide  that  the  church  be  not  served  with  corrupt 
persons ;  and  if  he  finds  simony  in  any,  he  may  well  deprive  him 
for  that  cause."  The  right  of  the  ecclesiastical  superior  to  suspend 
for  a  given  time  is  undoubted.  In  1667,  the  then  Bishop  of  London^ 
at  *his  primary  visitation  at  Colchester,  suspended  a  rector  named  [  *io  ] 
Havers  (6).  In  1715  a  vicar  choral  was  suspended  by  judgment  of 
the  Archbishop  of  York  (7).  But  a  deprivation  differs  from  supen- 
sion  only  in  length  of  time.  In  Com.  Dig.,  Visitor  (A  12),  it  is  said, 
citing  1  Oughton's  Ordo  Judiciorum,  215,  tit.  189,  that  "  a  Bishop 

(1)  o  Co.  Bep.  (Part  1)  1  a,  7  a,  &c  Court    and    Court    of    Delegates,  on 

(2)  3  Dyer,  273  a.  appeal,  but  has  not  been  published. 

(3)  Cro.  Eliz.  642.  See  p.  564,  past. 

(4)  Cro.  Eliz.  788.  (7)  BowghUm's  case.      See   p.   564, 

(5)  Cro.  Eliz.  685.  post 

(6)  The  case  came  before  the  Arches 
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The  Dean 

OF  York,  dignarum,  having  notice  that  any  has  committed  a  notohons 
crime/'  '*  may  cause  him  to  be  cited  ad  comparendam  personaliter 
coram  eo  in  loco  solito  judiciali  articulis,  &c.  prsBsertim  to  the  crime 
specified,  sibi  objiciendis  responsurum.'*  But  the  exhibiting  o! 
articles  is  unnecessary;  for,  under  the  same  head,  Visitor  (C),  it  is 
said  (citing  2  AylifFe's  State  of  the  University  of  Oxford,  95),  that 
a  visitor  ''must  always  proceed  upon  a  general  visitation,  or 
particular  appeal,  summarie,  simpliciter,  et  de  piano  sine  strepitu 
aut  figura  judicii,  viz.  according  to  mere  law  and  right."  This,  it 
may  be  argued,  relates  to  colleges,  which  are  not  ecclesiastical  but 
eleemosynary  foundations;  but  that  distinction  (if  admitted)  will 
only  affect  the  question  who  the  visitor  is ;  the  rules  as  to  visitation 
appear  to  be  the  same,  from  the  language  in  Co.  Litt.  96  a.  Again, 
in  Com.  Dig.,  Visitor  (A  13),  it  is  said,  "If  there  be  no  presentment, 
nor  inquiry,  ex  officio,  quaelibet  persona  (able  to  pay  costs)  habet 
interesse  judicis  officium  implorare  et  voluntarie  promovere  :  "  and 
1  Ought.  225,  tit.  150,  is  cited.  Under  the  same  head  (A  15),  it  ta 
said  that  **a  visitor  has  authority,  as  incident,  to  deprive:  * 
and  (C),  that  "  he  may  suspend  or  deprive  any  for  contumacv ;  for 
[  *ii  ]  it  is  requisite  for  the  ^exercise  of  his  office.*'  He  must  undonbtedij 
look  to  the  ends  of  justice,  and  be  careful  that  any  party  accosed 
shall  know  the  charge,  and  have  an  opportunity  of  answering :  bat 
he  is  not  bound  to  forms  like  Judges  of  other  tribunals.  Tbe 
visitation  is  forum  domesticum  ;  the  proceedings  are  regulated  onlv 
by  reason  and  conscience,  and  may  vary  according  to  the  place 
where  the  jurisdiction,  which  is  in  the  nature  of  an  ambulaton' 
Court,  is  exercised  for  the  convenience  of  the  clergy. 

The  visitatorial  power  of  the  Archbishop,  as  exerted  in  tbe 
present  case,  is  fully  established  by  The  Bishop  of  St,  David's  v, 
Lucy  (i).  There  a  suit  was  promoted  against  the  Bishop  for  simony  : 
a  prohibition  was  moved  for,  and  it  was  urged  ''  that  it  does  ruA 
appear  that  the  Bishop  of  St.  David's  was  cited  to  appear  in  anj 
Court  whereof  the  law  takes  notice;  for  the  citation  is,  that  ht 
should  appear  before  the  Archbishop  of  Canterbury,  or  his  Vicar- 
General,  in  the  hall  of  Lambeth  House,  to  answer,  &c. ;  which  is  DC^t 
any  Court  whereof  the  law  takes  notice.*'  (Coke,  4  Inst  337. 
describes  a  Court,  the  Court  of  Audience,  held  by  the  Archbbfaui 

(1)  1  Ld.  Ray.  447,  539.  S.  C,  1  the  account  of  the  case  in  1  Bun.- 
Salk.  134,  3  Salk.  90,  12  Mod.  237.  Ecclesiastical  Law,  232  ti  ar^.,  tjl 
And  see  14  How.  St.  Tr.  447.     Also      Bishops  VII.  4. 
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in  his  palace,  which  does  not  meddle  with  matters  of  contentious         in  re 
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jurisdiction,  being  confined  to  such  as  are  **  pro  forma,*'  and  matters  qf  York. 
of  **  voluntary  jurisdiction.")  But  Holt,  Ch.  J.  said  that  '*  the  Arch- 
bishop of  Canterbury  has  without  doubt  provincial  jurisdiction  over 
all  his  suffragan  Bishops,  which  he  may  exercise  in  what  place  of 
the  province  it  shall  please  him  ;  and  it  is  not  material  to  be  in  the 
Arches,  no  more  than  any  other  place."  And  an  Archbishop  has 
the  same  power  over  a  Dean  within  his  *diocese  as  over  a  Bishop  in  [  *12  ] 
his  province.  A  prohibition  issued  in  that  case,  but  as  to  one  part 
of  the  proceeding  only,  as  in  the  modern  case  of  Free  v.  Bur- 
goyne  (1) ;  and  the  Bishop  of  St.  David's  was  deprived  before  the 
Archbishop.  He  appealed  to  the  delegates,  and  then,  finding  that 
they  were  about  to  decide  against  him,  moved  this  Court  for  a  pro- 
hibition. It  was  argued  on  his  part  that  by  the  canon  law  the 
Archbishop  alone  could  not  deprive  a  Bishop ;  but  Holt,  Ch.  J. 
said  (2),  ''  It  was  always  admitted  that  the  Archbishop  had  metro- 
political  jurisdiction,  and  the  Bishops  swear  canonical  obedience  to 
him ;  and  where  there  is  a  visitatorial  power,  there  is  no  reason  to 
question  the  power  of  deprivation ;  for  the  same  superiority,  which 
gives  him  power  to  pass  ecclesiastical  censures  upon  the  Bishops, 
will  give  him  power  to  deprive,  it  being  only  a  different  degree  of 
punishment  for  a  different  degree  of  offence.''  And  Gould,  J. 
said  (3),  ''  There  is  no  case,  where  a  person  hath  power  of  visitation, 
but  he  hath  also  power  of  deprivation."  Holt,  Ch.  J.  added  (4), 
''  If,  in  fact,  the  Archbishop  extended  his  jurisdiction  farther  than 
he  could  by  the  rules  of  the  common  law,  that  might  be  a  ground 
for  a  prohibition ;  but  where  all  the  authority  that  he  makes  use  of 
is  no  more  than  what  the  common  law  allows  him,  but  there  are 
some  ecclesiastical  canons  which  restram  him  from  exercising  the 
jurisdiction  which  he  hath  by  the  common  law,  that  is  matter 
proper  for  the  conusance  of  the  delegates  upon  the  appeal,  but  no 
ground  to  prohibit  them  from  proceeding."  And  the  prohibition 
was  refused. 

If  the  right  to  visit  exist  at  all,  an  irregularity  in  the  manner  of 
exercising  it  is  a  matter  of  appeal,  not  of  prohibition :  *  Bishop  of       [  *id  ] 
Kildare  v.  Archbishop  of  Dublin  (5). 

{Cressivell  suggested  that  the  marginal  note  in  this  case  was 
merely  taken  from  the  argument  of  counsel.) 

(1)  5B.  &C.  400.  (4)  p.  544. 

(2)  1  Ld.  Ray.  541.  (5)  2  Br.  P.  C.  179  (2nd  ed.).      See 

(3)  P.  543.  p.  183. 
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In  re  In  point  of  time,  visitation  is  not  now  restricted  to  intervals  of  three 
OF  YoHK.  years  :  a  visitor  may  visit  as  often  as  he  pleases ;  2  Gibson's  Codex, 
958,  note  (c),  2nd  ed.  tit.  xlii.  c.  1  :  and  the  generality  and  extent 
of  his  power^  as  to  the  subject-matters  of  enquiry,  and  the  power  of 
deprivation  being  incident  to  that  of  correction,  and  as  to  his  right 
of  summoning  the  clergy  to  such  place  as  he  may  deem  convenieDt, 
and  punishing  their  contempt  in  not  appearing,  are  shown  in  AyliffeV 
Parergon,  514,  &c. 

In  Phili2)s  v.  Bwy  (i),  where  the  Bishop  of  Exeter,  as  visiu^r. 
deprived  the  rector  of  Exeter  College,  Oxford,  for  contumacy.  Holt, 
Ch.  J.  held  that  in  a  corporation,  whether  visitable  by  patron  or 
Ordinary,  the  visitor,  as  such,  had  clearly  power  to  deprive-   "  It  is 
agreed  on  all  hands,  that  qitatenm  visitor  he  may  deprive  :   if  he  be 
visitor  as  Ordinary,  there  lieth  an  appeal  from  his  deprivation ;  ba: 
if  as  patron,  then  none ;  that  deprivation,  whether  by  right  or 
wrong,  was  to  stand  good.     But  you  will  say,  the  visitor  bath  no 
Court,  and  it  is  unreasonable  to  conclude  a  man  by  the  sentence  of 
one  that  hath  no  Court.    It  is  (I  say)  not  material  whether  he  hath 
a  Court  or  no,  all  the  matter  is  whether  he  hath  a  jurisdiction  **  n . 
He  also  held  that  the  cause  of  the  deprivation  was  not  examinable 
at  common  law,  and  that,  if  the  sentence  mentioned  the  reason  <rf 
[  ♦H  ]       depriving  in  general  terms,  as  **  pi'o  certis  causisy'  and  were  •pleaded 
accordingly,  no  objection  could  be  taken  (3) ;  citing  Allen  v.  Snsk  v4 . 
Such   a   case   would  be   analogous  to  the  Case  of  the  Sheriff  •*/ 
Middlesex  (5).   But  Holt,  Ch.  J.  was  of  opinion  also  that  coniomac} 
was  a  good  cause  of  deprivation  (6).      The  rest  of  the  Court  differed 
from  him  :  and  the  defendant  had  judgment ;  but  it  was  reversed  h\ 
the  House  of  Lords  on  writ  of  error. 

In  Rex  V.  The  Bishop  of  Chester  (7)  the  Bishop  in  his  Visitatorial 
Court  had  expelled  and  deprived  a  prebendary  for  certain  offence&s. 
One  of  the  statutes  (styled  de  corrigendis  excessihus)  to  vhidb 
Henry  YIII.,  the  founder,  had  made  the  prebend  subject  required 
(as  it  was  said)  that,  in  such  a  case,  the  party  should  first  be  iia» 
times  admonished  ;  and  this  had  not  been  done.  On  motion  for  a 
niandunius  to  restore  the  prebendary,  Lee,  Ch.  J.  said,  ''  We  aretli 
of  opinion,  upon  full  consideration,  that  this  rule  must  !« 
discharged,  and  that  the  Bishop  may  exercise  his  visitatorial  pov^r 

(1)  1  Ld.  Bay.  5.  S.  C,  more  fully,  (3)  2  T.  E.  354. 
Skin.  447.     Judgment  of  Holt,  Ch.  J.  (4)  1  (W.)  Jones,  393. 

in  ^S.  C„  from  his  own  MS.,  34  B.  E.  (5)  52  E,  E.  337  (11  Ad.  &  D.r*^ 

134  (2  T.  E.  346).  (6)  2  T.  E.  358. 

(2)  2  T.  E,  353.  (7)  i  Wils.  206;  .S.  (*.  1  W.  BL  J- 
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(as  he  has  done  in  this  case)  without  admonishing  the  party  thrice ;         in  re 

The  Dean 
where  it  does  not  appear  whether  there  is  a  visitor  or  not,  this     op  yobk. 

Court  has  granted  a  rule  to  show  cause,  but  when  it  appears  there 

IB  a  visitor,  this  Court  cannot  intermeddle  ;  and  we  think  the  Bishop 

had  jurisdiction  notwithstanding  the  statute  de  cai-rujendis,   &c." 

And   the  rule  was  discharged.     The  only  distinction  between   a 

visitor  as  Ordinary  and  the  visitor  of  an  eleemosynary  corporation 

is,  that  if  the  latter  sentences  there  is  no  appeal,  whereas  an  appeal 

lies  to  the  Crown  against  the  sentence  of  the  Ordinary  :  but  there 

cannot  be  mandamus  or  prohibition  to  him. 

Dr.  Cockbum  complains  that  he  had  no  regular  citation  or  [  15  ] 
warning  to  meet  a  charge  of  simony.  It  may  perhaps  be  true 
that  the  charge  was  not  strictly  pertinent  to  the  question  which 
produced  it.  But,  besides  the  citations  and  monitions  in  general 
terms  addressed  to  him  and  the  Chapter,  and  also  to  him  indi- 
vidually, he  had  distinct  notice  of  the  charge  by  letters  from  the 
commissary  and  the  Archbishop's  secretary  (i) :  and  on  March  2Srd 
he  was  present  at  the  visitation,  and  fully  aware  that  the  charge 
was  about  to  be  entered  upon.  Indeed,  he  was  bound  to  be  in 
attendance  at  the  visitation,  without  having  notice  of  any  specific 
charge  against  himself.  The  conduct  of  the  clergy  would  come 
under  enquiry  on  such  an  occasion,  as  a  matter  of  course. 

The  charge  having  been  made  and  proved,  this  Court  will  not 
interfere  because  no  formal  written  articles  were  exhibited.  That 
is  merely  a  question  as  to  practice  in  the  Ecclesiastical  Court.  And 
written  articles  are  not  indispensable.  Pleadings  at  common  law 
were  not  originally  in  writing:  and  the  Archbishop,  on  a  visitation, 
proceeds  **  summaries  simpliciter,'*  and  "  sine  strepitn  ant  Jigurd 
jiidicii.'*  Nor  is  it  material  that  some  of  the  evidence  was  given 
rivd  voce.  Ingram  v.  Wgatt  (2)  shows  that  such  evidence  may  be 
received  in  a  spiritual  Court.  The  commissary's  notes  (3)  might 
be  laid  before  the  Archbishop,  and  would  serve  the  same  purpose 
as  the  Judge's  notes  of  a  trial,  which  would  be  "^made  use  of  by  a  [  *i(>  ] 
court  of  equity  on  motion  for  a  new  trial  of  an  issue  directed  by 
such  Court.  If  any  thing  wrong  was  done  in  these  respects  it  was 
matter  for  appeal,  not  prohibition.     Nor  will  this  Court  enquire 

(1)  Page  548,  notes  (1),  (2),  ante.  And  the  Archbishop,   in  his  address 

(2)  1  Hagg.  Ecc.  Bep.  94,  105.  delivered  to  the  clerg}'  at  the  Chapter 

(3)  It  was  stated  on  affidavit  that  a  House  (p.  549,  note  (I),  ante),  said  that 
nhort-hand  writer  took  notes  of  the  his  decision  was  formed  **  after  a  very 
examinations,  which  notes  were  after-  attentive  and  careful  examination  of 
wards    laid    before    the    Archbishop,  the  evidence." 
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[*17] 


[18] 


whether  simony  was  or  was  not  really  committed.  There  can 
be  no  doubt  that  the  fact  proved  was  simony  by  the  canon  law ; 
but  it  is  sufficient  that  the  Archbishop,  by  his  sentence,  has 
pronounced  it  so. 

It  will  be  contended  that  the  visitation  was  not  ordered  with  a 
view  to  this  offence.  That  may  be  so  ;  but  if,  while  the  Ordinary 
is  making  his  visitation,  a  clerical  offence  is  brought  before  him, 
he  is  bound  ex  officio  to  notice  it,  even  if  it  has  occurred  since  the 
visitation  began.  In  that  case  it  would  be  like  a  crime  committed 
in  a  county  during  the  Assizes.  Here,  too,  is  an  actual  contempt. 
If  the  visitor  had  not  power  to  command  attendance,  and  to  punish 
disobedience  to  such  a  command  as  a  contempt,  the  visitation 
would  be  nugatory.  There  must  be  such  a  jurisdiction.  But,  if 
this  sentence  be  not  warranted  by  the  offence,  the  remedy  is  by 
appeal.  Prohibition  will  not  now  go  if  there  was  jurisdiction: 
Buggin  v.  Bennett  (i) ;  Darby  v.  Cogens  (2).  A  question  of  practice 
in  an  Ecclesiastical  Court  cannot  be  entertained  by  this  Court  on 
a  motion  for  prohibition  :  Ex  paHe  Smyth  (3). 

The  second  ground  of  this  motion  is,  that,  supposing  an  Arch- 
bishop generally  to  have  the  powers  here  claimed,  their  exercise  in 
this  case  is  prevented  by  the  peculiar  constitution  of  the  Cathedral 
of  York.  (The  argument  on  this  point,  turning  on  the  operation 
of  certain  ancient  documents,  particularly  a  bull  or  rescript  of 
Pope  Celestine,  and  a  composition  made  in  1828  between  the  *then 
Archbishop  and  Dean  and  Chapter,  is  omitted,  the  judgment  of  the 
Court  rendering  it  immaterial  (4).) 

The  third  alleged  ground  for  a  prohibition  is,  that,  if  the  Dean  was 
guilty  of  the  offence  charged,  the  proceeding  against  him  should  have 
been  instituted  under  stat.  8  &  4  Vict.  c.  86  (5),  and  not  otherwise. 

But  it  was  not  the  object  of  this  Act  to  take  away  the  visitatorial 


(1)4  Burr.  2035. 

(2)  1  T.  R.  552,  556. 

(3)  42  B.  R.  509  (3  Ad.  &  El.  719, 
724). 

(4)  With  reference  principally  to 
this  point,  the  proceedings  on  the 
several  visitations  holden  from  1409  to 
1715  inclusive  (that  in  1715  being  the 
last  which  had  taken  place  till  1841) 
were  set  out  on  affidavit  from  the  acts 
of  the  Chapter  and  the  register  books 
of  the  Archbishop. 

(5)  **An  Act  for  better  enforcing 
church  discipline.'' 


Sect.  1  recites  that  *'  the  manner  of 
proceeding  in  causes  for  the  correction 
of  clerks  requires  amendment ;  "  and 
repeals  stat.  1  Hen.  VII.  c.  4. 

Sect.  2  enacts  that  **  preferment," 
when  mentioned  in  this  Act,  shall 
include  a  deanery,  and  "Bishop,'*  an 
Archbishop. 

Sect.  3  enacts  '*  that  in  every  catse 
of  any  clerk  in  holy  orders  of  the 
united  Church  of  England  and  Ireland 
who  may  be  charged  with  any  offence 
against  the  laws  ecclesiastical,  or  con- 
cerning whom  there  may  exist  scandal 
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power :  on  the  contrary,  sect.  25  carefully  preserves  it ;  and  it 
must  be  taken  into  consideration  in  construing  sects.  3  and  23. 
Those  sections  contemplate  proceedings  instituted  originally  and 
entirely  for  the  purpose  of  criminal  justice;  like  those  taken 
against  Dr.  Free  (i).  The  provisions  apply  merely  to  suits;  that 
is,  to  proceedings  where  the  office  of  Judge  is  promoted  by  a  party 

or  evil  report  as  having  offended  Sect.  11  enacts  ''that  if  the  party 
against    the    said    laws,   it   shall  be      accused  shall    refuse    or    neglect    to 
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lawful  for  the  Bishop  of  the  diocese 
within  which  the  offence  is  alleged  or 
reported  to  have  been  committed,  on 
the  application  of  any  party  complain- 
ing thereof,  or  if  he  shall  think  fit  of 
his  own  mere  motion,  to  issue  a  com- 
mission under  his  hand  and  seal  to  five 
persons,  of  whom  one  shall  be  his 
vicar  general,  or  an  archdeacon  or 
rural  dean  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  the 
grounds  of  such  charge  or  report: 
provided  always,  that  notice  of  the 
intention  to  issue  such  commission 
under  the  hand  of  the  Bishop,  con- 
taining an  intimation  of  the  nature  of 
the  offence,  together  with  the  names, 
addition,  and  residence  of  the  party  on 
whose  application  or  motion  such 
commission  shall  be  about  to  issue, 
shall  be  sent  by  the  Bishop  to  the 
party  accused  fourteen  days  at  least 
before  such  commission  shall  issue. 

The  subsequent  sections,  to  s.  12, 
authorize  and  regulate  the  ulterior 
proceedings. 

By  sect.  5,  the  commissioners  (after 
inquiry  as  directed  by  sect  4)  are  to 
report  to  the  Bishop  ;  and,  by  sect.  7, 
if  they  report  that  there  is  priind 
facie  ground  for  instituting  proceed- 
ings, and  the  Bishop  of  any  diocese 
within  which  the  party  accused  may 
hold  any  preferment,  or  the  party 
complaining  shall  think  fit  to  proceed, 
articles  shall  be  drawn  up  and  filed, 
with  a  copy  of  the  depositions ;  and,  by 
sect.  8,  a  copy  of  the  articles  shall  be 
served  upon  the  party  accused. 

By  sect.  9,  it  shall  be  lawful  for  the 
Bishop  to  require  such  party  to  appear 
before  him  at  any  place  within  the 
diocese,  and  at  any  time  after  the  ex- 
piration of  fourteen  days  after  service 
of  the  articles,  and  to  make  answer,  &c. 


appear  and  make  answer  to  the  said 
articles,  or  shall  appear  and  make 
any  answer  to  the  said  articles 
other  than  an  unqualified  admission 
of  the  truth  thereof,  the  Bishop 
shall  proceed  to  hear  the  cause,  with 
the  assistance  of  three  assessors,  to 
be  nominated  by  the  Bishop,  one  of 
whom  shall  be  an  advocate  who  shall 
have  practised  not  less  that  five  years 
in  the  Court  of  the  Archbishop  of  the 
province,  or  a  sergeant-at-law,  or  a 
barrister  of  not  less  than  seven  years 
standing,  and  another  shall  be  the 
Dean  of  his  cathedral  church,  or  of 
one  of  his  cathedral  churches,  or  one  of 
his  archdeacons,  or  his  chancellor; 
and  upon  the  hearing  of  such  cause 
the  Bishop  shall  determine  the  same, 
and  pronounce  sentence  thereupon 
according  to  the  ecclesiastical  law." 

Sect.  13  provides  for  sending  the 
case  by  letters  of  request  (before  filing 
of  articles)  to  the  court  of  appeal  of  the 
province,  if  the  Bishop  thinks  fit. 
Sects.  15  and  16  provide  for  appeals 
after  judgment. 

Sect.  23  enacts  '*that  no  criminal 
suit  or  proceeding  against  a  clerk  in 
holy  orders  of  the  imited  Church  of 
England  and  Ireland  for  any  offence 
against  the  laws  ecclesiastical  shall  be 
instituted  in  any  Ecclesiastical  Court 
otherwise  than  is  hereinbefore  enacted 
or  provided." 

Sect.  25  enacts  *'  that  nothing  in  this 
Act  contained  shall  be  construed  to 
affect  any  authority  over  the  clergy  of 
their  respective  provinces  or  dioceses 
which  the  Archbishops  or  Bishops  of 
England  and  Wales  may  now  accord- 
ing to  law  exercise  personally  and 
without  process  in  Court.** 

(1)  See  Free  v.  Burgoyne,  5  B.  &  C. 
400. 


[  18,  n,  ] 
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In  re  complaining.  Even  independently  of  sect.  25,  a  clause  generally 
OF  York,  worded,  like  sect.  3,  would  not  repeal  a  prior  statute ;  neither  can 
it  revoke  an  existing  visitatorial  authority.  Where  a  repeal  is 
contemplated  here,  express  words  are  used,  as  in  sect.  1.  The 
statute  is  ''  for  better  enforcing  church  discipline."  The  preamble 
t*^»]  speaks  of  "causes"  only.  This  is  clearly  not  a  "criminal  *8uit 
or  proceeding"  "instituted  in  any  Ecclesiastical  Court,"  in  the 
sense  of  those  words  in  sect.  28. 

Should  the  Court  incline  to  prohibit,  they  will  order  the  party 
applying  to  declare  ;  but,  unless  the  tendency  of  their  opinion  is 
to  a  prohibition,  the  rule  ought  to  be  discharged:  Com.  Dig., 
Prohibition  (I). 

But,  lastly,  the  application  is  too  late.  There  has  been  much 
discussion  in  this  Court  respecting  the  different  grounds  of  pro- 
hibition which  are  available,  respectively,  at  different  steps  of  the 
ecclesiastical  proceeding :  Gould  v.  Gapper  (i)  is  a  leading  case  on 
the  point.  Here,  nothing  remains  to  be  done;  the  sentence  of 
deprivation  has  been  passed :  and  there  is  nothing  to  prohibit.  If 
the  sentence  vacates  the  deanery,  the  successor  may  be  appointed, 
whether  the  prohibition  issue  or  not:  for  nothing  further  is  requisite 
to  produce  the  vacancy.  If  the  sentence  does  not  produce  a 
vacancy,  nothing  remains  to  be  done  which  can  affect  Dr.  Cockbum. 
If  he  complains  merely  of  what  is  already  done,  his  remedy  may 
be  by  mandamuH,  but  not  by  prohibition.  If  the  tenants  of  lands 
belonging  to  the  deanery  refuse  to  pay  him  rent,  his  case  against 
them  will  not  be  strengthened  by  a  prohibition.  An  appeal  against 
the  sentence  would  give  him  an  opportunity,  if  wrong  has  been 
done,  of  undoing  it. 

Cresawell,  Sir  W.  W.  FoUett,  Dr.  Adddvi8,  and  Cockbum,  contra : 

The  charge  of  simony  is  of  ecclesiastical  cognizance;  but  the 
Archbishop  had  no  authority  to  try  and  sentence  upon  it  on  this 
visitation.  No  stress  can  be  laid  upon  authorities  afiSrming 
[  *20  ]  generally  *a  visitor's  power  to  deprive.  The  objection  here  is  that 
there  has  been  no  regular  assertion  of  such  an  authority.  The 
visitor  must  proceed  in  his  proper  Court:  if  he  assume  an  authority 
to  act  in  any  other  way,  he  is  acting  wholly  without  jurisdiction. 
This  appears  from  the  authorities  cited  on  the  other  side,  especially 

(1)  7  R.  R.    766   (5   East,    345;    1       El.   233,   264;     reley  v.    Bunlrr,    54 
Smith,  528).     See  Oare  v.  Gapper,  3      R  R.  560  (12  Ad.  &  El.  265). 
KaRt,  472;   Bvrdtr  v.  Vchy,  12  Ad.  & 
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the  passages  of  Oughton  referred  to  by  Comyns.    It  is  a  fallacy  to         in  re 
represent  the  present  complaint  as  merely  a  point  raised  on  a      or  York. 
question  of  practice  of  a  particular  Court :  the  complaint  is  that 
the  tribunal  is  not  a  legitimate  tribunal  at  all.     No  such  Court  is 
known  to  the  law  of  England. 

The  passage  in  Godolph.  Rep.  34,  c.  8  (18)  proves  the  Ordinary's 
power  of  visitation,  but  not  that  it  can  be  exercised  in  any  other 
than  the  regular  course :  he  must  sentence  as  a  Judge  in  his  Court. 
The  same  remark  applies  to  1  Bla.  Com.  480,  and  Lyndwood*s 
Const.  0th.  56,  note(o),  referred  to  in  Com.  Dig.,  Visitor  (A  10). 
The  information  may  indeed  be  collected  by  the  visitor  without 
any  formal  proceeding  :  but  the  charge  can  be  investigated  only  by 
the  regular  tribunal.  In  the  modem  editions  of  Comyns's  Digest, 
an  addition  has  been  made  to  tit.  Visitor  (A  10),  by  a  reference  to 
Itex  V.  The  Bishop  of  Chester  (i) ;  and  it  is  laid  down  that  "  the 
visitor  may  deprive  a  prebendary  for  incontinency."  But  it  does 
not  appear  precisely  by  what  proceedings  the  deprivation  there 
took  place :  and  the  general  power  to  deprive  by  a  proper  pro- 
ceeding is  not  now  in  dispute.  The  proper  course  is  laid  down  in 
1  Ought.  Ord.  Jud.  215  (tit.  139,  De  forma  prosequendi  per  inqui- 
sitionem).  "  Si  ad  aures  episcopi,  seu  Archidiaconi,  sive  fama 
publica  referente,  sive  ex  relatione  personarum  *fide  dignarum,  [  *2i  ] 
pervenerit,  quenquam  (suse  diocaesios,  et  archidiaconatus)  aliquod 
crimen  notorium  commisisse,  vel  de  aliqua  opinione  erronea,  aut 
perversitate  obstinata,  insignem,  aut  suspectum  fuisse  (quamvis  tale 
crimen  non  fuerit  per  guardianos,  oeconomos,  seu  inquisitores,  de 
quibus  inferius  tractabitur,  detectum,  aut  prfesentatum)  episcopus, 
seu  archidiaconus,  potest  citari  mandare  delinquentem,  ad  com- 
parendum  personaliter,  coram  eo,  in  loco  solito  judiciali  (et  non  in 
aedibus  privatis,  quia  jus  debet  publice,  in  solito  loco,  reddi)  certis 
articulis  animse  suce  salutem,  et  praesertim  (tale)  crimen  (hie  specific 
candum  est  crimen)  concernentibus,  et  sibi  objiciendis,  respon- 
sorum."  Ayli£fe*s  Farergon,  209,  is  to  the  same  e£fect  as  to  cases  of 
deprivation :  and  the  passage  is  adopted  in  2  Bum*s  Ecc.  L.,  145, 
tit.  Deprivation,  and  in  Rogers's  Ecc.  L.,  305,  tit.  Deprivation. 

In  Philips  V.  Bury  (2)  it  is  clear,  from  the  reports  both  in  Skinner 
and  in  2  T.  R.,  that  Lord  Holt  was  speaking  of  those  visitations 
only  in  which  the  visitor  represents  the  founder.  He  says,  it  is 
true (3),  that,  ''where  any  one  is  visitor  of  a  college,  he  has  full 

(1)1  Wils.  206 ;  ,S.  0.  I  W.  Bl.  22.         2  T.  R.  346,  stated  34  R.  E.  134. 
(2)  1  Ld.  Bay.  5 ;  S,  C.  Skin.  447 ;  (3)  2  T.  R.  349. 
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In  re  and  ample  power  to  deprive  and  amove  any  member  of  the  college, 
OF  York,  qua  visitor."  That,  however,  is  to  be  understood  of  cases  vhere 
the  party  deprived  has,  under  an  eleemosynary  foundation,  a  benefit 
from  the  founder,  and  must  of  course  hold  it  subject  to  such  re- 
lations as  the  founder  chooses  to  impose :  this  appears  from  the 
concluding  part  of  his  judgment ;  and  it  was  probably  the  view 
adopted  in  the  House  of  Lords.  This  principle  explains  Cormetf'M 
caBe(i)  cited  in  Philips  v.  Bury  (2),     It  also  explains   JVairifnd  v. 

[  *22  ]  Pollard  (3).  *There  the  deprivation  was  under  a  commission  issued 
by  Edward  YI.  But  that  King  claimed  a  prerogative  which  could 
not  now  be  recognized,  and  placed  himself  in  the  position  of 
founders  of  all  ecclesiastical  dignities  (4).  And  there  the  party 
deprived  seems  ultimately  to  have  been  held  to  be  Dean.  In  lirx 
V.  Tlie  Bishop  of  Chester  (5)  the  question  turned  upon  the  anthoritr, 
not  of  a  visitor  generally,  as  a  Bishop  or  Archbishop,  bat  of  a 
visitor  appointed  by  a  founder,  and  acting  under  his  statutes.  In 
Riesby  v.  Wentivorth  (6)  it  was  said  **  that  simony  might  more  aptly 
be  tried  in  the  spiritual  Court."  In  Baker  v.  Rogers  (7)  and  in 
Smith  V.  Shelboiim  (8)  the  trials  had  been  in  the  spiritual  Court. 
Sentence  was  given  in  Court  in  Bedinfield  v.  The  Archbishop  0/ 
Canterbury  (9)  and  Blour's  case  (10).  The  Bishop  of  St,  Darid'*  v. 
Lucy  (11)  admits  of  a  similar  explanation.  The  question  was  whether 
the  Bishop  was  cited  to  a  proper  Court.  The  Court  of  Audience 
formerly  dispatched  matters  of  contentious  as  well  as  volnntary 
jurisdiction;  all  such,  namely,  as  the  Archbishop  thought  fit  to 
reserve  for  his  own  hearing :  1  Bum's  Ecc.  L.  106,  tit.  Audience. 
The  original  articles  in  that  case  have  been  examined  :  and  it 
appears  that  the  office  of  the  Judge  was  regularly  promoted,  and 
articles  formally  exhibited. 

The  Visitatorial  Court  seems,  in  fact,  to  be  a  mere  court  of 
inquiry;  the  power  of  deprivation  belonging  to  the  Bishop  as 
Ordinary,  not  as  visitor.     In  Bishop  Stillingfleet's  charge  to  the 

[  *23  ]  clergy  of  the  diocese  of  *  Worcester  at  his  primary  visitation  (12^ 
he  describes  the  business  of  a  visitation  as  consisting  of  two  part5. 
''a  charge  and  an  inquiry,"  the  latter  being  made  according  to 

(r)  2  Dyer,  209  a.  (8)  Cro.  Eliz.  685. 

(2)  1  Ld.  Ray.  5 ;  S.  C.  Skin.  447 ;  (9)  3  Dyer.  292  b. 
34  R.  R.  134  (2  T.  R.  846).  (10)  3  Dyer,  353  b. 

(3)  3  Dyer,  273  a.  (11)1   Ld.    Ray.    447,     o39.     Sw 

(4)  See  p.  563,  post.  p.  552,  note  (I),  ante, 

(5)  1  Wils.  206;  S.  C,  1  W.  BL  22.  (12)  1     Stillingfleet's 

(6)  Cro.  Eliz.  642.  Cases,  2  ed.  1698. 

(7)  Cro.  Eliz.  788. 
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articles  drawn  out  of  the  canons  "  according  to  which  the  jfiraiores         in  re 
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HI/ nodi "  "or  tested  synodales  "  "  were  to  give  in  their  answers  upon  of  York, 
oath ;  which  Was  therefore  called  jiiramentiun  synodale ;  for  the 
Bishop's  visitation  was  accounted  an  episcopal  synod."  The 
juratcyi'es  synodi  were  the  rural  Deans;  and  their  business  was 
(as  stated  in  Kennett's  Parochial  Antiquities,  648,  649  (i))  to  present 
the  disorders  of  the  clergy  and  people  at  the  episcopal  synod, ''  which 
was  in  effect  a  Bishop's  general  visitation  of  his  whole  diocese." 
Stillingfleet,  in  the  charge  before  cited,  p.  70,  goes  on  "to  show 
what  authority  the  Bishops  had  over  the  clergy  by  the  ancient 
ecclesiastical  law  of  this  realm ;  and  what  censures  they  were  liable 
to  for  some  particular  offences :  "  he  says  (p.  76)  that  "  the  Bishop 
by  the  ecclesiastical  law,  is  to  visit  his  diocese,  and  to  take  an 
account  of  the  clergy  how  they  behave  themselves  in  the  duties 
of  their  places : "  and  he  proceeds  (p.  78)  to  enumerate  "  some 
faults  "  (including  simony,  p.  82)  "  which  make  the  clergy  liable 
to  deprivation  by  virtue  of  the  ecclesiastical  law :  "  but  he  does  not 
say  that  the  Bishop  had  any  authority  with  regard  to  them,  beyond 
that  of  inspection.  The  Act  of  Uniformity,  1  Eliz.  c.  2,  s.  28, 
provides  that  Archbishops,  Bishops,  &c«,  shall  have  full  power  by 
virtue  of  this  Act  "  to  inquire  in  their  visitation,  synods,  and  else* 
where  within  their  jurisdiction  at  any  other  time  and  place,  to  take 
accusations  and  informations"  (&c.,  "and  to  punish  the  same  by" 
"  deprivation,"  &c. :  but  this  must  be  understood  reddendo  ^sinrfula  [  ♦24  ] 
Hingidts;  to  inquire  at  their  visitations,  and  to  hear  accusations 
and  punish  in  their  Courts :  the  object  of  this  Act  being  to  restore 
the  law  to  the  state  in  which  it  was  before  the  reign  of  Mary» 

That  the  Bishop  may  visit  every  spiritual  person,  and  therefore 
a  Dean,  is  true :  but  this  is  a  visitation  of  the  Dean  and  Chapter  in 
the  aggregate  capacity ;  and  the  Bishop's  power  over  such  bodies, 
especially  such  as  are  not  of  the  new  foundation,  is  now  very 
limited,  as  appears  from  2  Burn's  Ecc.  Law,  98,  tit.  Deans  and 
Chapters,  iv.  3,  and  Rex  v.  The  Bishoj)  of  Durham  (2).  Here, 
especially,  it  is  restrained  by  the  constitution  of  the  cathedral. 
(The  argument  on  this  point  is  omitted.)  The  manner  of  consti- 
tuting the  Court  in  the  present  instance  shows  how  (probably  from 
long  disuse)  the  business  of  a  visitation  has  been  misunderstood. 
The  Archbishop  in  his  citation  announces  that  he  will  hold  a 
*'  metropolitical  visitation  "  for  the  purpose  of  visiting  the  Dean 
and  Chapter.    If  this  had  been  a  proper  metropolitical  visitation, 

(I)  Ed.  1695.  (2)  1  Burr.  567. 
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In  re         the  Archbishop  would  have  visited  first  the  cathedral  and  diocese 
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OF  York,  of  York,  and  then  the  other  dioceses  of  the  province ;  and  in  the 
mean  time  all  the  inferior  ecclesiastical  jurisdictions  woold  (in 
strictness)  have  been  inhibited.  The  commission  authorizing  the 
commissary  states  the  appointment  of  a  "  metropolitan  visitation 
over  the  Dean  and  Chapter,"  and  puts  the  commissary  in  place  of  the 
Archbishop  for  doing  all  things  *' appertaining  to  the  nature  and 
quality  of  our  said  visitation/'  What  can  be  said  to  appertain  to 
the  nature  of  such  a  visitation  as  this  ?  The  authorities  show  that 
the   Archbishop  could  no  more  visit  the  Dean,  metropoliticallj, 

[  •26  ]  than  he  could  so  visit  a  rector.  He  could  visit  *the  Dean  only  in 
his  triennial  visitation.  All  intermediate  authority  of  this  kind  is, 
in  modem  times,  made  over  to  the  archdeacon. 

Assuming,  however,  that  the  commissary  had  jurisdiction  in  the 
first  instance,  yet,  if  in  the  course  of  his  proceedings  he  has  done 
anything  **  contrary  to  the  general  law  of  the  land,  or  manifestly 
out  of  the  jurisdiction  of  the  Court,"  a  prohibition  will  go: 
Ex  parte  Smyth  (i).  An  Anonymous  (2)  case  in  Noy  also  exem- 
plifies this.  In  the  present  instance  it  appears,  by  reference 
to  the  Beport  of  the  Commissioners  on  Ecclesiastical  Courts  {^\ 
that  scarcely  one  of  the  steps  necessary  to  constitute  this  a  pro- 
ceeding under  the  ecclesiastical  jurisdiction  has  been  taken.  Even 
if  there  were  such  a  visitatorial  power  as  is  here  contended  for,  it 
could,  as  appears  by  the  Report,  pp.  85,  36,  have  authorized  only 
one  of  two  courses :  either  the  Dean,  being  pronounced  in  contempt, 
might,  in  pcenam  conttnnacitey  have  been  proceeded  against  ex  jtartt 
for  the  alleged  simony,  and  deprived  on  such  hearing  if  found 
guilty  (though  such  a  course  can  hardly  be  reconciled  with  the 
analogy  of  other  criminal  proceedings,  and  seems  contrary  to 
Canon  122,  and  the  rules  laid  down  in  Oughton*s  Ordo,  141,  tit.  8ii, 
ed.  1728,  and  Conset's  Practice,  381  et  seq.,  part  7,  c.  1,  3rd  ed.): 
or  he  might  have  been  deprived  for  the  contumacy :  Beport  Jcc. 
But  here  the  two  offences  are  blended;  and  the  Dean  is  foand 
guilty  of  simony  for  not  appearing.  Dr.  Cockburn  was  never  cited 
to  answer  any  charge,  unless  a  private  letter  from  the  Archbishop*^ 
secretary  could  be  deemed  a  citation.  Begular  articles  ought  to 
have  been  put  in :  Beport  &c.  p.  37  (2) ;  and  the  Dean  should  ha^^ 

[  '26  ]  had  an  *opportunity  of  objecting  to  their  admission :  p.  38,  Tht 
sentence  proceeds  on  a  supposed   presentment;   but   no  regukr 

(1)  42  R.  R.  509  (3  Ad.  &  El.  719,  (2)  Noy,  123. 

724).  (3)  8vo  od.  183?. 
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presentment  was  ever  made.   The  rules  for  enforcing  the  *'  correction         in  re 

The  Deai^ 

of  clerks  '*  are  given  at  p.  142  of  the  Report  and  the  following  pages ;  of  York. 
but  nothing  is  stated  to  show  that,  on  any  proceeding  to  deprive  a 
person  possessed  of  a  benefice,  the  requisites,  namely,  monition, 
libel,  time  to  answer,  liberty  to  defend  by  counsel,  and  a  solemn 
sentence  after  hearing,  pointed  out  in  2  Burn's  Ecc.  Law,  145,  tit. 
Deprivation  and  the  authorities  there  cited,  can  be  dispensed  with. 
The  observations,  indeed,  show  that  the  commissioners  were  of  a 
contrary  opinion.  The  ancient  mode  of  summary  proceeding,  both 
before  and  in  pursuance  of  stat.  1  Hen.  YIL  c.  4,  is  given  in  the 
Beport ;  but  it  is  stated,  pp.  147,  148,  that  the  proceedings  against 
clergymen  for  ecclesiastical  offences  are  now  similar  to  those  in 
other  criminal  cases  in  the  spiritual  Courts.  Some  of  the  authorities 
cited  in  the  present  argument  seem  explainable  by  reference  to  the 
ancient  practice  described  in  the  Beport.  It  appears  that  the 
ecclesiastical  discipline  exercised  by  the  High  Commission  Court 
established  by  Henry  YIII.  was  thought  to  rest  on  a  questionable 
prerogative ;  and  stat.  1  Eliz.  c.  1,  was  passed  to  sanction  it.  But 
this  Court  was  abolished  by  stat.  16  Car.  I.  c.  11.  In  the  last 
century  Bishop  Gibson  failed  in  an  attempt  to  revive  the  power  of 
proceeding  summarily :  and  the  proceedings  must  now  conform  to 
the  rules  of  the  established  Courts.  Cases  have  arisen  in  which  the 
summary  and  personal  exercise  of  jurisdiction  now  contended  for 
would  have  removed  much  difficulty  in  acting  against  offenders; 
but  no  such  course  has  been  attempted. 

That  deprivation  takes  place  by  regular  sentence  in  *Court  appears  [  *27  ] 
from  all  the  authorities.  In  1  Burn*s  Ecc.  Law,  107,  tit.  Avoidance, 
it  is  said  (referring  to  2  Gibs.  Cod.  792,  note  a,  2nd  ed.)  that  an 
avoidance  happens  ''  5.  By  deprivation ;  which  is  the  act  of  the 
Ordinary ;  which  voidance  being  created  by  sentence  in  the  Eccle- 
siastical Court,  must  be  notified  to  the  patron ;  but  takes  not  place 
presently,  if  an  appeal  is  depending."  The  Bishop  cannot  proceed 
alone  to  deprivation,  2  Gibs.  1068,  note  bbb.  By  the  122nd  canon, 
no  sentence  of  deprivation  is  to  be  pronounced  **  but  only  by  the 
Bishop,  with  the  assistance  of  his  chancellor,  the  Dean  (if  they  may 
conveniently  be  had)  and  some  of  the  prebendaries,  if  the  Court  be 
kept  near  the  cathedral  church,  or  of  the  archdeacon,  if  he  may  be 
had  conveniently,  and  two  other  at  the  least  grave  ministers  and 
preachers,  to  be  called  by  the  Bishop,  when  the  Court  is  kept  in 
other  places."     //.  M.  Procurator  General  v.  Stone  (i)  exemplifies 

(\)  1  Ilag.  Cons.  Eep.  424,  434. 
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the  practice.  Even  visitors  representing  founders  hold  themselves 
bound  to  the  rules  and  forms  which  are  essential  to  the  due 
administration  of  justice.  In  Dr.  Bentley's  case(i)  the  Bishop  of 
Ely,  as  visitor  of  the  master  of  Trinity  College,  Cambridge,  pro- 
ceeded by  formal  citation,  and  exhibition  of  articles.  In  the  Case 
of  Eton  College  (2)  the  Bishop  of  Lincoln,  as  visitor,  sat  at  Doctors' 
Commons  with  Sir  W.  Grant  and  Sir  W.  Scott  as  assessors,  and 
heard  a  full  argument  by  counsel.  As  to  Havers's  case  (3),  cited  on 
the  other  side,  the  facts  were,  that  "^Havers  had  never  been  examined 
or  subscribed  the  articles,  but  had  procured  another  person  to  be 
examined  and  subscribe  for  him.  This  being  discovered,  the  Bishop 
of  London,  at  his  primary  visitation  at  Colchester,  suspended  him. 
Such  a  proceeding  against  a  pretended  clerk,  the  offences  being 
detecta  et  comperta,  bears  no  resemblance  to  the  inquiry  and  sentence 
in  the  present  case.  In  Sayers  v.  Wynne  (4)  a  complaint  against  a 
canon  residentiary  of  Salisbury  was  promoted  by  another  canon 
before  the  Bishop ;  but  the  proceedings  were  very  formal  and 
regular:  being  accused  of  unlawful  practices,  contrary  to  the 
statutes  &c.  of  the  said  church,  he  was  cited  at  the  instance  of 
Wynne  to  appear  and  show  cause  why  he  should  not  be  deprived : 
and  there  was  a  presentment  stating  twenty-five  articles  of  charge. 
The  case  of  the  vicar  choral  alluded  to  on  the  other  side  was  that  of 
Lc  Neve  Bonghton  (s),  which  came  before  the  Archbishop  of  York  as 
visitor.  There  the  Dean  and  Chapter  had  passed  sentence  of  sus- 
pension and  sequestration :  the  Archbishop  did  not  suspend,  bat 
was  appealed  to,  as  he  might  properly  be  in  his  character  of  visitor, 
against  that  sentence,  which  he  confirmed ;  and  his  sentence  was 
confirmed  by  the  Delegates. 

The  reception  of  viva  voce  evidence  here  is  alone  suflicient  to 
invalidate  the  proceedings  founded  on  it.  In  Jones  v.  Yarnold  (6) 
this  course  was  evidently  considered  by  the  Court  and  parties  to  be 
irregular.  In  Ingram  v.  Wyatt  (7)  Sir  J.  Nicholl  said  that,  in  a 
very  peculiar  *ca8e,  he  should   perhaps   adopt   the   "course  not 


(1)  ntiditi/  V.  The  Bishop  of  Ely,  2 
Stra.  912;  Bishop  of  Khj  v.  Bentletj,  in 
Dom.  Proc.  2  Br.  P.  0.220,  2nd  etl. 

(2)  P.  Williams's  Report  of  the  Pro- 
ceedings &c.  against  the  Provost  &c. 
of  Eton  College. 

(3)  Dr,  Adflams  referred  to  the  pro- 
ceedings (sent  up  from  the  Arches 
Court)  in  the  registry  of  the  Court  of 
delegates. 


(4)  Cited  from  the  proceedings  in 
the  registry  of  the  Court  of  Delegates. 

(o)  Cited  from  a  printed,  but  un- 
published, copy  of  the  proceedings  in 
the  same  registry. 

((>)  2  Sir  G.  Lee's  judgments,  &c. 
(by  PhilHmoie)  566, 

(7)  1  Hagg.  Ecc.  Rep.  94,105.  See 
Rogers's  Egc.  Jjaw,  407,  tit.  Evidenoe. 


VOL.  Lvii.]  1841.     Q.  B.     2  Q.  B.  29—80.  565 

very  usual  but  not,  altogether,  unprecedented,*'  of  examining  vird  in  re 
7'oce ;  but  he  referred  to  no  precedent :  and  none  has  been  cited  in  ^^  yobk. 
this  case  or  is  known  of,  except  from  a  note  in  the  writing  of  Lord 
Stowell  (1),  which  stated  that  the  Court  of  Delegates  had  in  some 
case  allowed  an  exhibit  to  be  proved  viva  voce.  The  authority  of 
Parliament  was  deemed  necessary  to  empower  the  Judicial  Com- 
mittee of  the  Privy  Council,  substituted  for  the  Court  of  Delegates 
by  stat.  8  &  4  Will.  IV.  c.  41,  to  examine  viva  voce :  sect.  7.  And 
the  like  power  was  given  to  the  Court  of  Admiralty  by  statute: 
8  &  4  Vict.  c.  65,  s.  7.  The  testimony  here  objected  to  is 
supposed  to  have  been  preserved  in  the  commissary's  notes,  which 
are  compared  to  the  notes  of  a  Judge  at  Nisi  Priud  laid  before  a 
court  of  equity  on  motion  for  a  new  trial  of  an  issue.  But  here 
the  notes,  if  used  at  all  (on  appeil),  would  not  be  used  for  deciding 
A  motion  for  a  new  trial.  It  would  be  an  actual  new  trial  upon 
such  notes. 

Then,  as  to. stat.  8  &  4  Vict.  c.  86.  This  is  clearly  a  "pro- 
ceeding "  for  an  "  offence  against  the  law^s  ecclesiastical : "  the 
language  of  the  Archbishop's  sentence  so  treats  it :  and  it  therefore 
comes  within  sect.  28.  Nor  does  it  fall  within  the  reservation  in 
sect.  25,  since  the  Archbishop  could  not  exercise  this  kind  of 
authority  personally,  that  is,  individually,  the  presence  of  others 
being  necessary  to  form  his  Court.  Nor  could  he  adjudicate  here 
without  "  process  in  Court."  It  may  be  asked  what  this  clause 
was  meant  to  include,  if  not  cases  like  the  present :  but  it  may  well 
apply  to  more  ordinary  subjects  of  discipline,  such  as  residence  and 
preaching.  *  Simony  is  one  of  the  causes  termed  by  the  writers  on  [  '30  ] 
ecclesiastical  practice  "  plenary:  "  Cockburn's  Practice,  7,  c.  2,  s.  5 
(4th  ed.);  1  Oughton's  Ordo,  21,  tit.  7.  And  "plenary"  causes 
"  are  those  in  which  the  order  and  solemnity  of  the  law  are  exactly 
observed ;  so  that  if  there  is  the  least  infringement,  or  omission  of 
that  order,  the  whole  proceedings  are  annulled  :  "  "  summary  are 
those  in  which  such  order  is  dispensed  with  :  "  Cockburn's  Practice, 
6,  c.  2,  s.  2.  The  forms  resorted  to  in  this  case,  though  imperfect, 
are  an  admission  that  some  regular  process  was  necessary.  The 
proceeding  in  question  is  sufficiently  the  act  of  a  "  Court "  to  fall 
within  sect.  28,  and  to  be  the  subject  of  prohibition.  For  prohibi- 
tion lies  "to  a  Court  by  usurpation,  without  lawful  authority:" 
Com.  Dig.  Prohibition,  (A  1) ;  Chambers  v.  Jenninfis  (2)  ;    and  to 

(1)  Dr.  Afldams  stated  that  he  had  (2)  2  Salk.  553. 

seen  the  note. 
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In  re         a  Court  usurping  visitatorial  power:  Cora.  Dig.  Prohibition,  (A  lU 
o"  York.     ^  B&c,  Abr.  585,  Prohibition,  (I)  (7th  ed.). 

It  is  urged  that  Dr.  Gockburn  may  appeal :  but  there  is,  in 
fact,  nothing  against  which  he  can  appeal.  The  sentence  has,  in 
the  particular  instance,  been  put  into  writing:  but  that  is  not 
necessarily  incidental  to  the  proceeding.  If  the  power  claimed 
exist,  the  Archbishop  might  have  deprived  him  by  mere  oral 
sentence.  Where  the  whole  proceedings  are  without  foundation,  an 
appeal  is  not  required. 

That  a  prohibition  may  issue  after  sentence,  if  the  ground  be 

want  of  jurisdiction,  is  settled  by  many  authorities,  which   are 

collected  in  Eogers's  Ecclesiastical  Law,  748  et  seq.,  tit.  Prohibi- 

[  *3i  ]       tion  (1).     It  is  contended  that  *prohibition  will  not  lie,  because  the 

proceedings  have  terminated. 

(Pattbson,  J.  referred  to  In  the  Matter  of  Poe  (2).) 

The  Court  here  has  not  ceased  to  exist :  it  was  only  adjourned. 
And  Dr.  Cockburn  is  debarred  from  appearing  as  Dean  ''  under  the 
pain  of  sentence  of  the  greater  excommunication  to  be  inflicted 
upon  him."  There  is  therefore  something  ulterior,  requiring 
prohibition.  And  it  is  not  necessary  that  such  ulterior  proceeding; 
should  have  actually  commenced :  it  will  be  presumed  that  the 
Court  will  carry  its  proceedings  into  full  eflfect ;  and,  if  so,  a  prohibi- 
tion ought  to  be  granted  at  once,  as  was  done  this  Term  in  the  Ca*» 
of  the  University  of  Oxford  (s).  It  is  discretionary  in  the  Court  to 
order  parties  to  declare,  or  not:  but  the  course  is  not  to  do  so 
when  the  case  is  clear  :  6  Bac.  Abr.  579,  tit.  Prohibition,  (F). 

Cur,  adr^  rw/f. 

Lord  Denman,  Ch.  J.,  in  this  vacation  (June  19th)  delivered  the 
judgment  of  the  Court.  After  stating  the  facts  (as  in  thetexk 
pp.  546 — 550,  ante),  his  Lordship  proceeded  as  follows  : 

Prohibition  is  claimed  on  various  grounds.  And  that  which 
requires  to  be  first  considered  is  the  late  Act  of  Parliament,  3  <V  4 
Vict.  c.  86,  **  for  better  enforcing  church  discipline,"  which  recites 
**  that  the  manner  of  proceeding  in  causes  for  the  correction  of 

(1)  Go  *W  V.  Gapper,  7  K.  R.  766  (5  (2)  39  R.  R.  621  (6  B.  &  Ad.  6Sr. 

Eaat,  345) ;  Kx  p<irie  WUliams,  4  B.  &  (3)  In   the  matter  of  the   rhuu^M\^ 

C.  313 ;  Lemnn  v.  Goiilty,  1  R.  R.  624  &c.  of  Grford  and   Tayh^,   55  R.  B. 

(3  T.    R.    3);    2   Inst.   619;    Full  v.  463  (1  Q.  B.  952). 
HutchinSf  2  Cowp.  422,  were  cited. 
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clerks  requires  amendment/'  repeals  the  Act  1  Hen.  VII.  c.  4,         in  re 

prescribes  the  course  of  proceeding  which  shall  hereafter  be  observed      opYork!^ 

•*  in  every  case  of  any  clerk  in  holy  orders  "  **  who  may  be  charged 

with  any  offence  against  the  laws*ecclesiastical,"  '''and  finally  enacts        [  *32  ] 

"  that  no  criminal  suit  or  proceeding  against  a  clerk  in  holy  orders" 

''  for  any  offence  against  the  laws  ecclesiastical  should  be  instituted 

in  any   Ecclesiastical   Court  otherwise   than  **   according  to   the 

provisions  of  that  Act.     These  enactments  are,  however,  qualified 

by  a  proviso  **  That  nothing  in  this  Act  contained  shall  be  construed 

to  affect  any  authority  over  the  clergy  of  their  respective  provinces 

or  dioceses  which  the  Archbishops  or   Bishops   of  England  and 

Wales  may  now  according  to  law  exercise  personally  and  without 

process  in  Court.*' 

The  twenty-third  section,  enacting  that  no  criminal  suit  or  pro- 
ceeding shall  be  instituted  in  any  other  manner  than  this  Act 
requires,  was  relied  on  as  a  decisive  bar  against  the  trial  that  has 
taken  place.  The  counsel  for  the  Dean  argued  that  he,  being  a 
clerk  in  holy  orders,  was  prosecuted  in  a  criminal  proceeding  for 
the  offence  of  simony,  a  known  offence  against  the  laws  ecclesias- 
tical, and  that  the  authority  which  assumes  to  deprive  him  is  an 
Ecclesiastical  Court,  the  Court  of  the  Ordinary  holding  his  visitation. 
Two  answers  to  this  argument  are  offered.  1.  That  what  has  been 
done  is  not  a  criminal  proceeding  within  the  meaning  of  the  Act. 
2.  That  the  proceedings  were  in  virtue  of  authority  exercised  by 
the  Archbishop  according  to  the  law  as  it  then  stood,  over  a  clerk 
of  his  province,  personally,  without  process  in  Court. 

The  learned  counsel  against  the  prohibition  observed  in  the  first 
place  that  the  statute  applied  to  causes,  a  word  said  to  be  well 
understood,  and  to  import  suits  regularly  promoted  in  the  spiritual 
Courts.  But  the  employment  of  that  word  in  the  short  preamble 
affords  a  most  inadequate  reason  for  an  arbitrary  restriction  of  the 
whole  Act  to  that  form  of  proceeding  which  in  the  *ecclesiastical  [  *33] 
law  may  be  with  technical  propriety  described  as  a  cause.  It 
might  as  well  be  restricted  to  causes  promoted  for  incontinency,  the 
only  class  punishable  under  stat.  1  Hen.  VII.,  of  which  the  jopeal 
is  the  only  object  of  the  same  section,  after  a  recital  that  the 
manner  of  proceeding  for  correction  of  clerks  ought  to  be  amended. 
But,  though  the  first  section  is  thus  limited,  the  general  enactments 
are  extended  to  all  offences :  and  in  like  manner,  though  causes 
are  the  only  proceedings  mentioned  in  the  preamble,  the  twenty- 
third  section  clearly  provides  that  the  course  enjoined  by  the 
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In  re        statute  shall  be  pursued  in  every  criminal  suit  or  proceeding  against 
OF  York.     ^  clerk  in  holy  orders  in  the  Courts  Ecclesiastical. 

But  is  this  a  criminal  proceeding,  or  is  it  merely  an  incidenUl 
fact  arising  out  of  the  visitation,  iti  the  course  of  which  it  is  brought 
to  the  Ordinary's  knowledge,  and,  properly,  in  the  discharge  of  that 
duty,  inquired  into  by  him,  but  not  instituted  as  a  criminal  pro- 
ceeding ?  The  answer  appears  to  be  that,  as  soon  as  the  yisitor 
proceeds  to  examine  the  proofs  of  an  ecclesiastical  offence  com- 
mitted by  a  clerk  for  the  purpose  of  punishment  by  depriTation, 
more  especially,  as  in  this  case,  at  the  instance  of  an  accuser  who 
avails  himself  of  the  aid  of  a  professional  advocate,  a  criminal 
proceeding  is  undoubtedly  instituted  and  in  full  progress. 

There  is  yet  another  term  in  the  description  of  suits  or  proceed- 
ings given  by  the  twenty-third  section.  They  must  be  in  some 
*'  Ecclesiastical  Court."  The  Ordinary's  visitation  is  said  not  to 
be  an  Ecclesiastical  Court,  but  to  range  within  the  proviso  (sect.  25) 
which  prevents  the  statute  from  applying  to  authority  personally 
exercised  by  the  Bishop  without  process  in  Court. 
[  *34  ]  This  brings  us  directly  to  the  question,  whether  the  ^Bishop,  as 

visitor  of  a  Dean  and  Chapter,  is  legally  invested  with  power 
to  deprive  the  Dean  of  his  o£Sce  for  an  ecclesiastical  offence 
without  process  in  Court.  If  he  has  the  power,  he  must  derive 
it  from  the  general  words  above  cited :  but  they  can  scarcely  be 
expected  to  receive  this  construction  without  proof  that  they  have 
habitually,  and  in  former  times  when  church  discipline  was 
much  more  active  than  of  late,  been  so  construed,  or  at  least  that 
the  learned  writers  on  ecclesiastical  law  have  put  that  meaning 
upon  them. 

Now,  in  the  first  place,  there  is  no  example  of  such  a  power 
being  exercised  by  the  Bishops  over  their  clergy,  even  in  their 
regular  and  solemn  visitations.  They  are,  indeed,  exempted  from 
the  forms  required  by  the  common  law,  and  are  to  proceed,  in  the 
language  found  in  many  books  and  copied  in  Com.  Dig.,  Visitor,  {O ; 
*^  summarie,  simpliciter,  et  de  piano  sine  strepitn  ant  fignn 
judicii ; "  that  is  (adds  Comyns)  *'  according  to  mere  law  and 
right."  But  some  forms,  as  involving  the  opportunity  of  knowing 
and  answering  the  charges,  are  absolutely  necessary  for  securing 
this  object.  The  Report  of  the  Ecclesiastical  Commissioners  was 
appealed  to  on  both  sides :  on  the  one,  for  proof  that  the  late 
statute  was  not  meant  to  apply  to  the  visitatorial  power,  becaose 
no  recommendation  to  that  effect  is  given.     We  have  frequently 
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had  occasion  to  observe  that  the  Courts  have  no  right  to  look  at  in  re 
similar  reports  for  the  direct  purpose  of  construing  the  statutes  of  York. 
founded  upon  them,  which  must  speak  for  themselves.  On  the 
other  handy  the  report  was  referred  to  as  a  depository  of  the  former 
law,  which  is  not  however  there  said  to  have  trusted  the  visitor 
with  the  power  now  claimed.  It  states  that  the  Ordinary  was  to 
proceed  in  the  correction  of  clerks  *in  a  kind  of  forum  domesticum.  [  '^s  ] 
However  these  words  are  to  be  understood,  it  was  still  a  forum. 
Spiritual  persons  who  offended  were  presented  by  the  church- 
wardens, on  whom  this  duty  was  cast :  if  they  neglected  it,  others 
might  present ;  or,  even  if  common  fame  were  the  only  accuser, 
the  Ordinary  might  make  his  inquiries.  Different  modes  of  dealing 
with  the  charges  are  enumerated :  inqumtw,  accusatio,  denunciatio  : 
articles  were  exhibited ;  and  the  party  had  time  and  place  given 
to  answer  them.  Sentence  was  at  length  passed  by  the  Ordinary, 
personally  perhaps,  but  (according  to  all  our  experience)  in  his 
Court,  and,  in  no  usual  sense  of  the  words,  without  process.  And, 
on  this  head  of  argument,  the  question  was  asked,  and  not  satis- 
factorily answered,  why,  if  the  Ordinary  possessed  this  power 
personally  and  without  process,  such  great  difficulties  had  been 
encountered  and  such  enormous  expenses  incurred  in  bringing 
notorious  spiritual  delinquents  to  justice  by  deprivation.  It  is 
well  known  that  the  assumed  want  of  the  power  now  claimed 
formed  one  strong  motive  for  introducing  the  new  law. 

The  saving  clause  may  not  improperly  have  been  intended  to 
apply  to  some  other  powers  of  regulation  and  control  vested  by 
law  in  the  Archbishops  and  Bishops :  but,  if  none  such  could 
be  surmised,  still  the  effect  of  no  such  saving  clause  can  be  greater 
than  the  protection  of  something  that  is  shown  to  have  existed  :  it 
cannot  create  authority  in  any  one  to  act  personally  and  without 
process  in  a  particular  case,  by  merely  saying  that  the  Act  does  not 
deprive  him  of  such  authority,  in  general  terms.  The  precaution 
secures  what  the  law  recognized  before  :  but  the  question  remains, 
— what  did  the  law  recognize  ? 

We  are  aware  that  the  jurisdiction  of  visitors  has  been  described  [  36  ] 
in  most  comprehensive  terms  by  common  law}  ers  of  high  authority. 
Lord  Holt  himself  is  cited  as  allowing  them  an  arbitrary  power, 
in  his  often  reported  judgment  on  the  case  of  PhilipH  v.  Bury  (i). 
That  copy  of  it  taken  from  his  own  manuscript,  and  now  printed 
in  2  Term  lieports  (2)  agrees  almost  word  for  word  with  that  which 

(1)  1  Ld.  Bay.  5.  (2)  P.  346. 
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In  re  is  recorded  by  Skinner  (i).  Scarcely  any  other  remark  npoG  it 
OF  York,  requires  to  be  made,  than  that  the  cage  arose  out  of  the  visitation 
of  a  charitable  foundation.  Holt's  strong  language  is  all  applied 
to  that  case.  The  founder  might  do  as  he  would  with  his  own : 
the  parties  deriving  benefit  from  his  endowment  must  abide  by  the 
conditions  which  he  has  annexed.  Chjvs  est  dare  ejus  entdiMpomre. 
The  Bishop  of  St.  David* s  v.  Lmy  (2),  where  the  Archbishop  of 
Canterbury  gave  sentence  of  deprivation  against  one  of  his  saffragan 
Bishops  for  simony  and  other  ecclesiastical  offences,  was  sapposed 
to  show  that  power  to  reside  in  the  breast  of  the  Archbishop  without 
any  rules  or  forms.  Prohibition  was  claimed,  on  the  ground  that 
the  citation  was  to  appear  at  Lambeth,  not  in  the  usual  place  of 
holding  the  metropolitan  Court,  and  it  was  answered  here  by  Lord 
Holt  and  his  brethren,  that  the  Archbishop  ''  may  hold  his  Court 
where  he  pleases ;  "  that  **  the  spiritual  Court  might  proceed  to 
punish  him  for  any  offence  done  against  the  duty  of  his  office  as 
L  *37  ]  Bishop,"  adding,  **  as  the  clergy  are  under  different  •rules  and 
duties,  it  is  but  reasonable  that  if  an  ecclesiastical  person  offend 
in  his  ecclesiastical  duty,  he  should  be  punishable  for  it  in  the 
Ecclesiastical  Court."  These  expressions  all  occur  in  Salkeld^s 
report  (3).  The  Bishop  was  called  by  citation  to  answer  for  bis 
delinquency.  The  form  and  mode  of  proceeding  were  objected  to 
in  no  other  particular  than  the  place  of  sitting.  We  scarcely  need 
say  that  this  case  supplies  no  evidence  of  the  right  to  proceed 
personally  without  process  in  Court. 

Another  case  was  cited  for  the  same  purpose,  The  Bishop  **/ 
Kildare  v.  The  Archbishop  of  Dublin  (4),  brought  by  writ  of  error  to 
the  House  of  Lords,  1724.  The  Bishop,  as  Dean  of  the  Church  of 
the  Holy  Trinity,  complained  that  the  Archbishop  proceeded  against 
him  in  the  Court  Christian  for  a  contempt  committed  during  (he 
visitation.  The  principal  question  intended  to  be  raised  was. 
whether  the  King  or  the  Archbishop  was  the  visitor  of  the  Dean  and 
Chapter  of  that  cathedral :  and,  this  being  decided  in  favour  of  the 
Archbishop,  all  others  respecting  the  mode  of  proceeding  were 
comparatively  unimportant,  nor  indeed  does  the  case  furnish  U5 
with  a  very  full  detail  of  what  took  place.  Enough,  however, 
appears  to  show  that  the  offence  was  contumacy,  committed  br 

(1)  P.  475.  Bum's  Ecc.   Law,    232    tt    jry.,    tit 

(2j  1  Ld.  Ray.  447,  539;   S,  C.   1  Bishops,  vii.  4. 

Sdlk.   134;    3  Salk.  90;  12  Mod.  237.  (3)  1  Salk.  134. 

And  see  14  How.  St.  Tr.  447,  and  I  (4)  2  Br.  P.  a  179,  2iid  ed. 
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Khiitting  the  doors  of  the  cathedral  against  the  Archbishop,  and  not        in  re 

Thk  Dean 
appearing  in  his  visitation  ;  and  that  the  Archbishop  **  impleaded  "      of  Youk. 

the  plaintiff  as  Dean  ''  in  the  Court  Christian,  in  causa  visitationis 
ordinarii  ipsius  archiepiscopi,"  "  under  pretence  of  a  contempt."  The 
House  of  Lords  held  that  the  right  of  the  Archbishop  to  visit  the 
Dean  and  Chapter  was  *established,  and  that  the  manner  of  his  [  *^8  ] 
doing  so  was  not  at  all  material,  because  any  error  or  defect  in  the 
manner  might  be  remedied  by  appeal,  and  was  no  foundation  for  a 
prohibition  ;  and  this  is  the  marginal  note  appended  to  the  report, 
the  general  point  being  perfectly  clear,  that,  when  there  is  juris- 
diction, the  manner  of  exercising  it  affords  no  ground  for  prohibition. 
But  the  declaration,  instead  of  alleging  that  the  visitor  proceeded 
to  sentence  (whatever  that  sentence  might  be,  for  it  is  not  set  forth), 
personally  and  without  process,  leads  to  the  contrary  inference. 
The  words  above  extracted  from  it  are  rather  descriptive  of  a  suit 
afterwards  commenced  by  the  Archbishop  in  his  Court  as  Ordinary : 
and  this  even  where  the  offence  was  a  direct  contempt  of  his  person 
and  authority.  But  it  is  enough  to  say,  and  indisputably  true,  that 
this  case  does  not  establish  the  proposition,  for  which  alone  it  was 
wanted,  that  the  visitor  has  lawful  power  to  deprive  personally, 
and  without  process  in  Court. 

So,  in  the  Bishop  of  Exeter's  case  (i),  the  acts  of  the  Bishop, 
having  been  performed  within  his  jurisdiction  as  visitor  of  Exeter 
College  by  appointment  of  the  founder,  were  held  to  be  uncon- 
trollable by  it.  Such  decisions  can  have  no  bearing  on  the  present 
case,  unless  it  were  shown  that  all  the  powers  which  any  founder 
has  conferred  on  his  visitor  grow  out  of  the  relation  of  an  Ordinary 
to  his  clergy  on  his  holding  a  visitation  of  them.  It  is  highly 
probable  that  the  use  of  the  same  word  on  two  such  different 
occasions  has  led  to  the  belief  that  such  was  the  law.  The  opinion 
is  thus  accounted  for ;  but  the  law  can  only  be  established  by  practice 
and  precedent.     Both  are  wanting  here. 

Some  of  the  books  speak  of  a  Court  of  visitation  ;  and  the  phrase  [  89  ] 
is  not  incorrect.  It  is  an  authority  acting  with  certain  forms  of 
procedure  and  inquiry,  suspending  its  proceedings  from  time  to  time 
by  adjournment,  making  certain  orders  and  decrees.  Whether  or 
not  these  acts  are  of  necessity  judicial,  those  done  in  the  course  of 
establishing  a  charge  against  a  party  accused  bear  that  undoubted 
character. 

(1)  Philips  V.    Bury,    1  Ld.  Bay!    5;   S.  (\   Skinn.    447,     34   B.   R.    134  (2 
T.  R.  346). 


on  1841.     Q.  B.     2  Q.  B,  39—40.  ^r.e. 

In  re  The  authority  now  challenged  declared  the  parfy  in  contempt  for 

The  Oban 

OF  YoBK.  withdrawing  himself  after  citation,  and  required  him  to  purge  hi^ 
contempt  before  he  could  be  heard  in  his  defence  against  ehar^ges 
preferred.  It  proceeded  then  with  the  examination  of  witnesses  in 
support  of  those  charges,  and  finally  adjudged  him  guilty,  and 
awarded  sentence  of  deprivation.  All  these  are  assuredly  the  aets 
of  a  Court.  It  is  admitted  that  they  may  be  appealed  against ;  and 
we  are  at  a  loss  to  conceive  an  appeal  against  any  proceedings  but 
those  of  a  Court.  That  Court,  however,  the  late  statute  has  divested 
of  all  such  jurisdiction.  It  is  not  within  the  saving  clause,  which 
leaves  untouched  the  Ordinary's  power  over  his  clergy  as  it  might 
then  be  exercised  by  law  without  process  in  Court,  because  this 
power  does  not  appear  to  have  been  ever  exercised  by  law.  We  arv^ 
constrained  to  conclude  that  the  most  reverend  prelate,  in  so  far  as 
he  proceeded  at  his  visitation  to  deprive  the  Dean,  has  acted  with- 
out jurisdiction. 

Finding  that  this  preliminary  obstacle  is  not  to  be  surmounted, 
we  decline  to  enter  upon  the  consideration  of  the  numerous  points 
raised  in  certain  portions  of  the  proceedings  by  the  learned  com- 
missary. But  there  is  one  not  unfit  to  be  disposed  of.  The  sentence 
[  *40  ]  being  final  and  executed,  it  was  argued  that  nothing  now  'remained 
which  this  Court  could  prohibit  from  being  done,  and  not  even  a 
continuing  Court  to  which  our  writ  could  be  addressed.  These 
arguments,  for  obvious  reasons,  require  to  be  narrowly  watched, 
for  they  would  give  effect  to  unlawful  proceedings  merely  because 
they  were  brought  to  a  conclusion.  But  to  the  present  case  they 
are  inapplicable.  For,  on  looking  at  the  sentence,  we  find  that  it 
admonishes  the  Dean  not  to  exercise  the  functions  of  Dean  on  pain 
of  the  greater  excommunication,  and  that  the  Court  was  adjourned 
only  when  this  motion  was  made.  The  infliction  of  that  pain 
would  be  the  mode  of  enforcing  the  sentence;  and  this  we  mar 
prohibit ;  and  we  find  in  some  of  the  entries  that  this  Court  haf^ 
enjoined  revocation  of  the  sentence.  The  Dean  could  not  apply 
before  sentence ;  for  the  sentence  of  deprivation  is  the  only  thing 
done  which  is  beyond  the  jurisdiction  of  the  Archbishop.  Up  to 
that  point  he  had  unquestionably  power;  for  it  was  his  duty  to 
inquire  with  a  view  to  ulterior  proceedings ;  and  it  seems  that  the 
Lord  Chancellor  discharged  an  application  for  prohibition  which 
had  been  made  to  him  before  sentence,  on  that  very  ground. 

Our  clear  conviction  is  not  embarrassed  by  an  opposite  judgment 
formed  by  the  learned  commissary ;  for  he  does  not  appear  to  hav« 
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adverted  to  the  statute  during  the  whole  proceedings.    We  cannot        in  re 
but  believe  that  it  escaped  his  attention,  occupied  as  it  was  with  a     ^^.^'^rk'' 
vast  variety  of  unusual  circumstances,  and  not  assisted  (as  indeed  it 
could  not  be  according  to  the  view  which  he  took  of  the  duties  of 
his  office)  by  advocates  on  both  sides. 

If  we  felt  any  doubt,  we  should  be  bound  to  invite  further  discus- 
sion by  calling  upon  the  Dean  of  York  to  declare  *in  prohibition :  [  *ii  ] 
but,  after  the  full  and  deliberate,  long  prepared  and  maturely 
digested  arguments  which  we  have  heard  enforced  with  consummate 
ability  by  counsel  of  the  greatest  learning  and  of  the  highest  reputa- 
tion,  no  additional  light  can  be  expected.  We  owe  it  to  all  the 
parties,  to  save  them  the  inconvenience  and  anxiety  of  fruitless  delay ; 
we  owe  it  to  the  public,  and  in  a  peculiar  manner  to  the  Church,  to 
encourage  no  doubt,  when  we  feel  none,  on  subjects  of  such  immense 
importance,  and  so  deeply  affecting  its  interests,  its  rights,  and  its 
duties. 

Rule  absolute, 

'    Note  (A). 
The  Archbishop's  Citation  to  the  Dean  and  Chapter. 

**  Edward,  by  Divine  Providence  Lord  Archbishop  of  York, 
Primate  of  England  and  Metropolitan :  To  our  beloved  in  Christ, 
the  Dean  and  Chapter  of  the  Cathedral  and  Metropolitical  Church 
of  St.  Peter  of  York,  health,  grace,  and  benediction.  Whereas, 
in  order  to  enquire  into  errors  and  correct  irregularities,  and  to 
hear  and  determine  matters  in  dispute,  concerning  which  complaint 
has  been  made  to  us,  we  intend  (God  willing)  to  exercise  our  office 
of  visitor  over  you,  the  Dean  and  Chapter  of  the  said  church, 
therefore,  by  the  tenor  of  these  presents,  we  inhibit  you,  from  the 
day  of  the  receipt  hereof  (pending  our  visitation),  from  doing  any 
thing  to  the  prejudice  of  our  jurisdiction,  under  pain  of  the  law, 
and  contempt  thereof :  and,  by  the  tenor  of  the  same  presents, 
we  peremptorily  cite  you,  the  Dean  and  Chapter  of  the  said  church, 
and  enjoin  you  to  cite,  or  cause  to  be  cited,  peremptorily  all  and 
singular  the  brethren  and  canons  of  the  said  church,  together  with 
your  registrar  and  those  of  your  officers  whose  presence  may  be 
required  in  the  business  of  our  said  visitation,  that  you,  and  each 
of  you,  appear  before  us,  or  our  commissaries  or  commissary, 
in  the  chapter  house  of  the  said  cathedral  church,  on  Monday,  the 
18th  day  of  this  month  of  January,  between  the  hours  of  eight 
in  the  forenoon  and  two  in  the  afternoon  of  the  same  day,  with 
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In  re  continuation  and  prorogation  of  time  and  place  (if  need  be),  canoni- 
OF  York.  c^Uy  to  receive  and  humbly  to  submit  to  our  intended  metropolitical 
visitation,  examinations,  due  corrections,  and  wholesome  admoni- 
[  ••12  ]  tions ;  and  then  and  there  respectively  to  exhibit,  *if  required, 
your  statutes,  foundations,  ordinances,  privileges,  collations,  letters 
of  orders,  and  other  muniments  whatever,  relating  to  your  dignitiea 
and  prebends,  and  also  to  pay  the  procurations  due  on  this  our 
primary  metropolitical  visitation,  and  further  to  do  and  receive 
what  the  business  and  nature  of  such  a  visitation  require.  And 
we  also  enjoin  you,  on  the  above  mentioned  day,  hours  and  place, 
to  produce  a  certificate  to  us  or  our  commissaries  or  conunissarr 
by  your  letters  patent  setting  forth  the  day  of  your  receipt  of  these 
presents,  and  all  which  you  have  done  in  pursuance  thereof,  with 
a  schedule,  containing  the  names  of  all  who  have  been  or  ought  to 
be  cited,  annexed  to  your  certificate.  Given  under  the  seal  of  oar 
Consistory  Court  of  York,  this  8th  day  of  January,  a.d.  1841." 

Note  (B). 
The  Commission  to  Dr.  PhilUmore. 

*'  Edward,  by  Divine  Providence,"  &c.  **  To  our  beloved,"  Jcc 
** Joseph  PhilUmore,  Doctor  of  Laws,"  «fec.  "Whereas  we  have 
duly  and  lawfully  appointed  our  metropolitan  visitation  over  the 
Dean  and  Chapter  of  the  cathedral  and  metropolitical  church  of 
St.  Peter  of  York,  for  certain  reasons  on  that  behalf  moving  us, 
to  be  holden  on  the  18th  day  of  the  month  of  January  instank 
between  the  hours  of  eight  in  the  morning  and  two  in  the  afternoon. 
in  the  chapter  house  of  the  said  church ;  and  whereas  we  are  now 
about  to  commence  holding  the  said  visitation  in  person  at  the  said 
time  and  place,  but  may  hereafter  probably  find  ourselves  pre- 
vented, by  certain  other  business  which  we  have  in  hand,  from 
proceeding  with  our  said  visitation  in  our  own  person;  for  the 
purpose  therefore  of  duly  holding  and  continuing  the  same  in  our 
stead,  place,  and  name  over  the  said  Dean  and  Chapter  of  oar  said 
cathedral  and  metropolitical  church  of  St.  Peter  of  York,  and  for 
correcting  and  punishing  by  ecclesiastical  censures  whosoever  shall 
be  contumacious,  and  for  administering  articles  in  writing  to  tbe 
said  Dean  and  Chapter,  and  receiving  their  presentments  and 
answers,  and  for  adjourning  and  proroguing  our  said  visitatioo 
from  time  to  time  and  place  (as  occasion  may  require),  and  for 
completing  and  dissolving  the  same,  and  for  doing  every  thing  eke 
appertaining  to  the  nature  and  quality  of  our  said  visitation,  the 
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same  as  if  we  ourselves  were  present :  By  these  presents  we  appoint  in  re 
you  (in  whose  fidelity  and  learning  we  much  confide)  our  com-  of  Yobk. 
missary,  and  commit  to  you  our  plenary  authority,  place  and  office, 
with  power  of  all  ecclesiastical  coercion  whatsoever.  In  testimony 
whereof  we  have  caused  our  archiepiscopal  seal  to  be  affixed  to 
these  presents  at  our  manor  of  Bishopthorpe,  this  18th  day  of 
January,  in  the  year  of  our  Lord  1841,  in  the  33rd  year  of  our 
translation.'' 

L.S. 

^ -'' 

Note  (C).  [43] 

The  written  Statement  read  by  Mr.  Dixon  on  the  25th  of  February,  and 
delivered  to  the  aciiuiry  on  March  Slst,  (See  p.  548,  n.  (i),  ante.) 
''  The  following  circumstances  are  submitted  on  the  present 
occasion  to  the  notice  of  the  commissary  of  the  Archbishop,  as 
coming  under  his  Grace's  controul,  as  visitor  of  the  metropolitical 
church  of  St.  Peter  at  York.  It  is  presumed  that  any  irregular 
proceedings  connected  with  the  dependencies  of  the  church  of 
St.  Peter  at  York  come  under  his  Grace's  cognizance  in  that 
character.  Among  these  dependencies  are  numerous  livings  in 
the  diocese,  which  are  exempt  from  his  Grace's  ordinary  authority, 
and  of  which  the  patron,  as  well  as  the  Ordinar}%  is  the  Very 
Keverend  the  Dean  of  York.  These  preferments  the  Very  E^verend 
the  Dean  is  understood  to  have  been  in  the  habit  of  disposing 
of  for  a  pecuniary  remuneration.  This  practice  the  Dean  has 
openly  avowed  and  defended.  That  it  is  completely  subversive 
of  the  principles  on  which  the  disposal  of  preferment  is  entrusted 
to  ecclesiastical  patrons  need  scarcely  be  observed ;  and  it  is  now 
happily  forbidden  by  the  Legislature.  It  is  unnecessary,  therefore, 
to  ask  for  his  Grace's  opinion  on  the  practice  in  general :  but  there 
are  certain  circumstances  to  which  it  has  led,  which  it  seems 
necessary  to  mention  on  the  present  occasion. 

**  1,  Several  of  these  livings  were  voidable,  but  not  void,  when 
the  Dean's  presentee  was  appointed  to  them.  It  is  submitted  to 
his  Grace's  consideration,  whether  a  voidable  living,  held  by  a 
person  whose  interest  in  it  is  liable  to  be  determined  at  the  will 
of  the  patron,  is  in  such  a  sense  full  as  that  the  next  presentation 
can  be  sold  without  subjecting  the  seller  to  the  penalties  of  simony. 
If  it  be  ruled  that  such  a  "benefice  cannot  be  sold,  his  Grace  is 
requested  to  consider  whether  he  will  take  any  steps  to  inquire 
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In  re        if  this  contingency  occurred  in  the  case  of  the  living  of*'  t&c; 

oy  York.     ''  ^^^  ^^^^  presentations  to  which  were  offered  for  sale,  in  the 

spring  of  last  year,  to  a  gentleman  resident  in  York,  for  1,500/. 

Many  other  appointments  made  by  the  Dean  during  the  last  few 

years  would  fall  under  the  same  head  of  inquiry. 

"  2.  Subsequently  to  the  Act  of  8  &  4  Vict.  c.  118,  by  which  the 
sale  of  preferment  by  an  ecclesiastical  patron  was  subjected  to 
punishment  as  a  misdemeanour,  the  Dean  of  York  presented  a  clerk 
to  the  perpetual  curacy  of"  &'c.  (naming  the  curacy).  *'When 
this  gentleman  appeared  before  the  Dean's  commissioner,  and  the 
oath  against  simony  was  put  to  him,  he  demurred  to  take  it, 
alleging  that  it  was  not  usual  to  put  the  oath  on  presentation 
to  a  perpetual  curacy.  As  the  Dean's  commissioner  persisted  in 
requiring  the  oath,  the  Dean's  presentee  retired  without  institution. 
It  is  not  imputed  to  this  gentleman"  (naming  him)  ''at  present 
perpetual  curate  of "  &c.  (the  above  perpetual  curacy),  **  that  he 
had  made  any  simoniacal  contract;  for  he  appeared  some  days 
later,  and  swore  that  he  had  not  done  so :  but  it  is  referred  to  his 
[  *^4  ]  Grace  to  know  whether  any  inquiry  ^should  be  made  as  to  the 
grounds  on  which  Mr."  &c.  '*at  first  declined  the  oath,  and 
whether  there  be  reason  to  suppose  that  some  sum  of  money 
(though  in  a  manner  not  simoniacal)  accrued  to  the  patron  of  the 
benefice.  Should  such  prove  to  be  the  case,  the  patron  has  clearly 
subjected  himself  to  punishment  for  a  misdemeanour :  and  it  is  for 
his  Grace,  as  visitor,  to  consider  what  ground  there  may  be  for 
instituting  an  inquiry. 

''  However  painful  it  may  be  for  members  of  the  chapter  to 
notice  such  charges  against  their  brethren,  it  seems  the  kinder 
course  towards  the  accused  where  they  are  innocent ;  and,  on  the 
contrary  supposition,  it  seems  a  plain  duty  towards  the  Church, 
to  bring  such  subjects  before  the  notice  of  those  who  have  aathority 
to  pronounce  upon  them. 

"  W.  H.  DixoK." 

Note  (D). 
The  Sentence  of  Dejmvation. 

**  In  the  name  of  God,  Amen.  We  Edward,  by  Divine  Provi- 
dence, Archbishop  of  York,"  Ac,  "rightly  and  duly  proceeding. 
having  heard,  seen  and  understood  and  fully  and  maturely  dis- 
cussed the  merits  and  circumstances  of  certain  proceedings  had 
and   done   before   the    worshipful    Joseph    Phillimorc,   doctor  of 
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laws,"  Ac,  **  our  commissary  lawfully  constituted  for  the  purpose  in  re 
of  duly  holding  and  continuing  our  metropolitan  visitation  over  o^VoRKf 
the  Dean  and  Chapter/'  &c.,  *'and  for  correcting"  &c.  (as  in 
the  commission),  **  the  same  as  if  we  ourselves  were  present; 
during  the  course  of  which  visitation  a  certain  presentment  was 
made  by  the  Rev.  William  Henry  Dixon,  clerk,  one  of  the  canons 
of  the  cathedral  and  metropolitical  church  of  St.  Peter  of  York, 
against  the  Very  Rev.  William  Cockburn,  doctor  in  divinity, 
Dean  of  the  said  cathedral  and  metropolitical  church  of  St.  Peter 
of  York  aforesaid,  alleging  that  the  said  Dean  usually  sold  the 
presentation  to  churches  in  his  gift,  and  also  praying  inquiry 
respecting  the  same,  and  submitting  to  the  judgment  and  considera- 
tion of  the  visitor  whether  the  said  Very  Rev.  William  Cockburn 
had  been  guilty  of  the  crime  of  simony,  and  generally  of  simoniacal 
practices,  in  having  for  pecuniary  considerations  disposed  of  the 
spiritual  preferments  entrusted  to  his  care  as  Dean  of  the  said 
cathedral,  he  being  both  patron  and  Ordinary  in  such  cases ;  which 
inquiry  having  been  duly  instituted  during  our  said  visitation, 
before  our  commissary  aforesaid,  by  the  examination  of  witnesses 
on  oath,  and  the  admission  on  lawful  evidence  in  writing,  now 
remaining  in  the  records  of  our  said  Court;  and  the  said  Rev. 
William  Henry  Dixon  lawfully  appeared  before  our  commissary 
in  judgment ;  and  the  said  Very  Rev.  William  Cockburn  having, 
at  the  commencement  of  the  said  inquiry,  personally  appeared 
before  our  said  commissary,  but  having  been  during  the  hearing  of 
the  proceedings  aforesaid  pronounced  contumacious  and  in  con- 
tempt for  having  wilfully  interrupted  the  progress  of  the  said 
proceedings,  and  for  having  defied  the  *  jurisdiction  of  our  Visita-  [  •45  ] 
torial  Court,  and  having  declared  that  he  would  not  submit  to  the 
same  or  to  the  authority  of  our  said  commissary,  and  not  having 
purged  his  said  contempt,  though  admonished  so  to  do  under  pain 
of  canonical  punishment ;  and  we  having  first  carefully  and  dili- 
gently searched  into  and  observed  and  considered  on  our  part  the 
vfhole  of  the  proceedings  had  and  done  before  our  said  commissary, 
and  having  observed  all  the  matters  and  things  that  by  us  in  this 
behalf  ought  to  be  observed,  had  and  done,  in  and  towards  the 
making  and  pronouncing  our  definitive  sentence  and  final  decree 
on  the  matters  contained  in  the  said  presentment :  We  have  thought 
fit  to  proceed,  and  we  do  thus  proceed,  to  the  giving  of  our  said 
definitive  sentence,  or  final  decree,  in  manner  and  form  following, 
to  wit :  For  as  much  as,  by  the  proceedings  aforesaid,  and  by  the 
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In  re        evidence  of  the  law  and  facts,  and  of  admissions  in  letters  written 

The  Dkayt 

OK  York,     by  the  said  Very  Bev.  William  Cockburn,  as  to  the  simoniaeal 
practices  of  the  said  Very  B«v.  William  Cockburn,  given  before  our 
said  coti:imi88ary  during  divers  sittings  in  our  Visitatorial  Court,  we 
have  found,  and  it  doth  evidently  appear  unto  us,  that  the  afore- 
said presentment  for  simoniacal  practices  against  the  said  Very 
Bev.  William  Cockburn  hath  been  sufficiently  and  fully  touoded 
and  proved,   and    that    nothing,   or   at  least    nothing    effectual 
in  the  law,  hath  on  the  part  and  behalf  of  the  said  Very  Bev. 
William  Cockburn  been  excepted,  alleged  or  proved  in  the  pro- 
ceedings, which  may  or  ought  in  anywise  to  defeat,  prejudice. 
or  weaken  the  intention  of  the  said  Bev.  William  Henry  Dixon, 
in  this  behalf :   Therefore  we,  the  said  Edward,  by  Divine  Pro- 
vidence Archbishop  of  York,  having  first  called  upon  the  name 
of  Christ,  and  having  God  before  our  eyes,  have,  with  the  assist- 
ance of  our  said  commissary,  and  of  one  of  the  archdeacons  of  the 
said  cathedral,  the  Venerable  Stuart  Corbet,  and  the  Venerable 
Charles  Musgrave,  sitting  with  us,  with  whom  we  have  communicated 
in  this  behalf,  and  upon  due,  full,  and  mature  deliberation  bad 
upon  the  premises,  do  pronounce,  decree,  declare  and    adjodgie. 
by  these  presents,  that  the  aforesaid  Very  Bev.  William  Cockbom, 
Dean  of  the  cathedral  church  of  York  aforesaid,  hath  been  guilty 
of  the  foul  crime  of  simony  and  of  simoniacal  practices :  we  do 
hereby  from  the  evidence  in  these  proceedings  pronounce,  declare 
and  adjudge  the  aforesaid  the  said  Very  Bev.  William  Cockburn 
to  have  committed  and  to  be  clearly  and  duly  convicted  of  the  foal 
crime  of  simony,  and  of  simoniacal  practices  in  having  trafficked  ** 
&c.  (the  particular  charges  were  then  set  forth),  ''to  the  great 
scandal  of  the  united  Church  of  England  and  Ireland,  and  more 
especially  of  the  province  of  York,  and  of  all  good  persons,  and 
contrary  to  the  good  discipline  of  the  said  Church,  and  alBO  by 
reason  of  his  contumacy  and  contempt  as  aforesaid :  therefore  we. 
the  said  Edward,  Archbishop  of  York,  do  pronounce,  decree  and 
adjudge  that  the  said  Very  Bev.  William  Cockburn,  Dean  of  the 
said  cathedral  and  metropolitical   church  of  St.  Peter  of  York 
aforesaid,  ought  of  right  and  by  law  to  be  deprived  and  deposed  of 
and  from  all  honour,  dignity  and  his  place  of  Dean  of  the  cathedral 
[  •^fi  ]       church  of  St.  Peter  *of  York  aforesaid,  with  all  and  every  its  rights 
and  appurtenances,  and  of  and  from  all  decanal  office,  dnfy,  and 
administration,   and    from    all  and   every  ecclesiastical    benefice 
within  the  province  of  York  aforesaid :  and  by  these  presents  we 
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do  deprive   and    amove   and   degrade    the   aforesaid   Very   Rev.         in  re 

.  The  Dean 

William  Cockburn  from  the  said  honour,  dignity  and  his  place      ofYobk. 

of  Dean  of  the  cathedral  charch  of   St.  Peter  of  York  aforesaid, 

and  from  all  and  every  decanal  office,  duty,  and  administration, 

and  from  every  benefice  ecclesiastical  within  the  province  of  York 

aforesaid,  justice  so  requiring:  and  by  these  presents  we  do  decree 

that  the  said  Very  Rev.  William  Cockburn  be  monished,  and  by 

these  presents  we  do  monish  and  interdict  him  that  he  shall  not, 

in  or  for  the  future,  wear,  use,  or  put  on  the  habit  and  dress  fit 

and  proper  for  the  decanal  order,  and  such  as  is  usual  to  be  worn 

or  put  on  by  the  Deans  of  the  said  united  Church  of  England  and 

Ireland,  and  that  he  shall  not  presume  to  use  any  other  decanal 

ensigns  under  the  pain  of  sentence  of  the  greater  excommunication 

to  be  inflicted  upon  him,  the  said  Very  Rev.  William  Cockburn  : 

and  this  and  all  and  singular  other  the  premises  we  do  pronounce, 

decree  and  declare  by  this  our  definitive  sentence  or  final  decree, 

which    in   this   visitatorial   proceeding    we    do   make,    read    and 

promulge  by  these  presents,  justice  so  requiring.     In  testimony 

whereof  we  have  caused  our  archiepiscopal  s^al  to  be  affixed  to 

these  presents. 

**  Read  and  given  in  the  Chapter  House  of  the  cathedral  and 

metropolitical  church  of  St.  Peter  of  York,  this  2nd  day  of  April 

in  the  year  of  our  Lord  1841,  and  in  the  thirty-fourth  year  of  our 

translation. 

"  E.  Ebor.     (L.  S.)" 


KEG.   V.   The  BRISTOL   DOCK   COMPANY.  ^^^\ 

May  25. 
(2  a  B.  64—71 ;  S.  C.  1  G.  &  D.  286 ;  2  Ry.  Cas.  599 ;  6  Jur.  216.) 


By  a  Dock  Act  (43  Geo.  III.  c.  cxl.},  certain  persons  were  formed  into  a 
Company  for  improving  a  port,  and  made  proprietors  of  the  works,  and 
were  authorized  and  required  to  make,  complete,  and  maintain  a  new 
course  or  channel  for  a  river,  the  same  to  be  of  equal  depth  and  breadth  at 
the  bottom,  and  with  equal  inclination  of  the  sides,  as  the  then  present 
river  course  then  had  in  those  parts  thereof  which  had  not  been  excavated 
or  embanked,  or  as  near  as  circumstances  would  admit,  except  in  such 
parts  of  the  new  course  as  should  be  cut  through  rock  or  stone. 

A  mnndamuB  issued  to  the  Company,  stating  in  the  inducement  that  the 
Company  had  made  and  completed  a  new  channel,  but  that  certain  parts  of 
the  south  bank  or  side,  not  cut  through  rock  or  stone,  had  since  become 
and  were  broken  down  and  out  of  repair,  and  the  inclination  of  the  said 
side  was  thereby  greatly  altered,  to  the  danger  of  obstruction  of  the 
navigation,  and  damage  of  all  the  liege  subjects  &c.  And  the  Company 
were  commanded  to  repair  and  maintain  the  said  parts  of  the  south  bank. 

Htmhify    that,  after  the  issuing  of  the  writ,  the  defendants  were  not 

37-2 
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Reo.  entitled  to  object  that    the    proper   remedy  was  indictment,   and  i¥«t 

**•  mandamus, 

DocK^^^  But,  held,  that  mandamus  was  a  proper  remedy. 

Company.  Betum,  that  the  Company  were  not  required  by  the  statute,  nor  other- 

wise  liable,  to  repair  and  maintain  the  said  parts;  and  that,  as  near  a.« 
circumstances  had  admitted  or  did  admit,  they  had  maintained  the  nev 
course  of  equal  depth  and  breadth  at  the  bottom,  and  with  equal  inclina- 
tion of  the  sides,  as  the  riyer  course,  at  the  time  of  the  Act  passing,  had  in 
those  parts  which  had  not  been  excavated  or  embanked,  and  except  snich 
•parts  of  the  new  course  as  had  been  cut  through  rock  or  stone. 

Held,  that  the  first  part  of  the  return  was  bad,  as  traversing  matter  of 
law,  and  also  because  a  legal  liability  appeared. 

That  the  second  part  was  also  bad,  as  not  answering  the  mandatoTT  part 
of  the  writ,  but  applying  only  to  matter  stated  in  the  writ  as  a  conseqneiK^ 
of  the  omission  to  repair. 

Mandam  us  to  the  Bristol  Dock  Company.  The  inducement  statal 
that,  in  and  by  a  certain  Act  &c.  (43  Geo.  III.  c.  cxl.,  local  and 
personal,  public,  "  for  improving  and  rendering  more  commodious 
the  port  and  harbour  of  Bristol  "  (i) ),  certain  persons  were  anit<^ 
into  a  company  of  proprietors  of  the  works  thereby  authorized  and 
directed  to  be  made,  and  of  the  cuts,  canal,  &c.,  hereditaments,  and 
premises  which  should  belong  thereto  or  be  held  therewith :  the 
said  Company  to  be  known  by,  and  use,  the  firm  or  st^le  of  the 
Bristol  Dock  Company,  and  to  have  such  powers  and  authorities  &£ 
were  in  the  said  Act  given  to  them  :  and  it  was,  in  and  by  the  said 
[  *65  ]  Act,  (amongst  ^other  things)  enacted  (2)  that  it  should  be  lawful  for  the 
Company,  and  they  were  thereby  authorized  and  required,  (amongst 
other  works)  to  make,  complete,  and  maintain  a  canal,  or  entrance 
basin,  in  Bownham  Mead,  in  that  part  of  the  parish  of  Clifton  which 
lies  in  the  city  of  Bristol,  to  communicate  by  su£Scient  gates  and 
locks  with  the  floating  harbour ;  and  also  to  make,  complete,  and 
maintain,  &c.,  (other  works  specified) ;  and  also  to  make,  complete. 
and  maintain  a  new  course  or  channel  for  the  river  Avon,  from  or 
near  the  Bedcliffe,  through  part  of  the  parish  of  Bedminster  in  the 
county  of  Somerset,  and  through  part  of  the  parishes  of  Saint  Mary 
Bedcliffe  and  Temple  in  the  said  city  of  Bristol,  into  the  river  Avon, 
at  or  near  the  high  land  called  Totterdown,  the  same  to  be  of  equal 
depth  and  breadth  at  the  bottom,  and  with  equal  inclination  of  the 
sides,  as  the  then  present  river  course  then  had  in  those  parts 
thereof  which  had  not  been  excavated  or  embanked  by  qaay  walls 
or  other  buildings,  or  as  near  as  circumstances  would  admit*  and 
except  only  in  such  parts  of  the  said  new  course  as  should  he  cnt 

(1)  Sect.  1.     See  Jteg.  v.  The  Bristol  (2)  Sect.  30. 

Ditck  Viympany,  1  Q.  B.  535,  536,  &c. 
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through  rock  or  stone ;  and  also  to  make,  complete,  and  maintain  reo. 
such  other  works  and  improvements,  within  the  limits  in  the  said  ^he  Bristol 
Act  after  mentioned,  as  the  said  Company  should  consider  necessary  nJ^^^ 
for,  and  which  would  completely  answer  and  effect,  the  purposes 
aforesaid.  That,  by  virtue  and  in  pursuance  of  the  said  Act,  and 
of  certain  other  Acts  of  Parliament  for  altering  and  amending  the 
same,  and  extending  the  powers  and  provisions  thereof,  the  com- 
pany did  make  and  complete  the  several  works  by  the  said  Acts  in 
that  behalf  directed  to  be  made,  and,  amongst  other  works,  ''^did  [  *66  ] 
make  and  complete  a  new  course  or  channel  for  the  river  Avon, 
from  or  near  the  Bedcliffe  &c.  (as  in  the  recital  of  the  clause 
above) ;  but  that,  since  the  making  and  completing  the  said  new 
course  or  channel  of  the  river  Avon,  certain  parts  of  the  south  bank 
or  side  of  the  said  new  course  or  channel,  not  cut  through  rock  or 
stone,  lying  between  &c.  (describing  the  situation),  have  become, 
and  now  are,  broken  down  and  out  of  repair,  and  the  inclination  of 
the  said  side  of  the  said  parts  of  the  said  new  course  or  channel  has 
been  thereby  greatly  altered  since  the  construction  thereof  as  afore- 
said ;  to  the  great  danger  of  the  obstruction  of  the  navigation  of  the 
said  river  Avon,  and  to  the  great  damage  and  prejudice  of  all  liege 
subjects  having  occasion  to  use  and  navigate  the  same.  That 
application  had  been  duly  made  to  the  Company  to  repair  and 
maintain  the  said  parts  of  the  said  south  bank  or  side  of  the  said 
new  course  or  channel  of  the  said  river  Avon,  so  being  broken  down 
and  out  of  repair  as  aforesaid,  pursuant  to  the  directions  of  the  said 
first  mentioned  Act,  and  to  their  duty  in  that  behalf  :  but  that  the 
Company  had  altogether  neglected  and  refused,  and  still  do  neglect 
and  refuse,  to  repair  and  maintain  the  same. 

The  writ  then  commanded  the  Company  that  immediately  after 
the  receipt  of  the  writ  they  should  repair  and  maintain  the  said 
parts  of  the  said  south  bank  of  the  said  new  course  or  channel  of 
the  said  river  Avon,  lying  between  &c.  (as  before),  so  made  by  them 
under  the  provisions  of  the  said  several  Acts  for  the  improvement 
&c.,  or  that  they  should  show  cause  &c. 

Betum.  That  the  Company  are  not  required  by  the  statutes  in 
the  said  writ  mentioned,  nor  are  they  otherwise  *liable,  to  repair  [  •67  ] 
and  maintain  the  said  parts  of  the  south  bank  of  the  new  course  of 
the  river  Avon,  in  the  writ  mentioned.  And  that,  as  near  as  cir- 
cumstances have  admitted  or  do  admit,  they  have  maintained  the 
said  new  course  of  equal  depth  and  breadth  at  the  bottom,  and  with 
equal  inclination  of  the  sides,  as  the  then  present  river  course,  at 
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Rbo.  the  time  of  the  said  Act  of  Parliament  passed  in  the  forty-third 
The  Bristol  J^^^  ^^  George  the  Third,  had  in  those  parts  thereof  which  had  not 
CoMPi^Y  ^^^^  ^^^'^  excavated  or  embanked  by  quay  walls  or  other  building>, 
and  except  only  in  such  parts  of  the  said  new  course  as  have  been 
cut  through  rock  or  stone.  Wherefore  the  Company  cannot  and 
ought  not  to  repair  or  maintain  the  said  parts  of  the  said  south 
bank,  as  by  the  writ  they  are  commanded. 

The  case  was  argued  on  concilium  in  last  Hilary  Term  (i). 

Sir  J.  Campbell,  Attorney-General,  against  the  return  : 

Mandamus  is  the  proper  remedy  for  the  grievance  which  the  writ 
shows:  Rex  v.  The  Bristol  Dock  Company (2).  The  Company  are 
authorized  and  required  to  make,  complete,  and  maintain  the  new 
channel.  Whether  or  not  they  were  required  to  make  and  complete  it, 
they  are  at  any  rate  required,  after  making  it,  to  maintain  it.  Thi.-> 
follows,  not  merely  from  the  word  **  required,"  but  from  the  grant  of 
the  power  to  make  the  channel  for  the  public :  Rex  v.  The  Severn  ajf-i 
[  *68  ]  Wye  Railway  ^Company  (3),  Rex  v.  Inhabitants  of  Kent  (4)^  Rex  v. 
Inhabitants  of  Lindsey  (5),  Rex  v.  KeiTison  (6).  In  those  cases  ihert 
were  no  words  expressly  requiring  the  act  to  be  done :  bat  the  duty 
was  implied  from  the  powers  having  been  granted  and  acceptt-«i. 
Then  the  return  furnishes  no  answer.  The  mandatory  part  of  th^ 
writ  commands  the  Company  to  repair  and  maintain  the  pan- 
named  of  the  new  channel.  But  the  return  first  denies  the  \tpi\ 
liability,  which  results  as  an  inference  of  law  from  the  statute ;  anri 
then  it  adds  that  they  have  maintained  the  channel  in  a  certain 
specified  condition  as  near  as  circumstances  admit.  This  does  not 
show  a  compliance  with  the  command  of  the  writ.  It  is  like  the 
return  in  Rex  v.  The  Ouze  Bank  Commission eis  (7).  Thert 
Patteson,  J.  said  that  he  should  not  have  thought  it  enough  if  tbt; 
commissioners  had  even  returned  that  they  had  done  all  thinc^ 
necessary  for  putting  the  banks  in  a  permanent  state  of  repair. 

Sir  F.  Pollock,  contra  : 

The  return  answers  all  that  is  properly  the  subject  of  a  matuhwh*. 
For  neglect  of  ordinary  repair  the  proper  remedy  is  not  maudamtti^. 
but  indictment:  Regina  v.  The  Trustees  of  the  Oxford  and   lVitn*}f 

(1)  January  20th,  1841.  Before  (4)  12  R.  R.  330  (13  East,  220V 
Lord  Donman,  Ch.  J.,  Littledale.  (5)  12  E.  R  529  (14  East,  317). 
Patteson  and  Coleridge,  J  J.  (6)  16  R.  R.  342  (3  M.  &  S.  dl^'. 

(2)  30  R.  R.  280  (6  B.  &  C.  181).  (7)  3  Ad.  &  EL  544. 

(3)  21  R.  R.  433  (2  B.  &  Aid.  646). 
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Tintipike    Roads  (i).     In    Rex  v.  Inhabitants   of  Kent  (2),  Rex  v.         Reg. 

Inlialntants  of  Lindsey  (3),  and  Rex  v.  Kerrison  (4),  cited  on  the  thb  Bristol 

other  side,  the  remedy  was  indictment.     In  Regina  v.  Oamble  (o)     company 

this  Court  refused  a  mandamns,  where  the  parties  applying  had 

other  means  of  enforcing  the  alleged   duty ;    and    there   *Lord        [  '69  ] 

Denman,  Ch.  J.  appears  to  disapprove  of  Rex  v.  The  Severn  and 

Wye  Railway  Company  {6) .     Even  in  a  civil  action,  if  the  statute 

raise  a  duty,  ease  lies  at  the  suit  of  an  individual  injured  by  the 

neglect  of  such  duty  :  Parnahy  v.  The  Lancaster  Canal  Company  (7), 

The  Ijaneaster  Canal  Company  v.  Parnaby{s).     Those  two  cases 

also  show  that  the  question  here  is  as  to  the  duty  shown  by  the 

statute,  and  does  not  depend  on  the  manner  in  which  that  duty  is 

construed  in  the  mandatory  part  of  the  writ.     The  Act  does  not  in 

terms  require  the  Company  to  repair  the  new  channel,  but  only  to 

make,  complete,  and  maintain  it :  though  in  interpreting  the  words 

of  a  local  Act  so  minute  an  interpretation  may  perhaps  not  be 

admissible  as  may  be  applied  to  those  of  a  general  Act.     But  the 

return  answers  so  much  of  the  command  as  the  statute  justifies, 

and  applies  specifically  to  the  grievance  in  the  inducement. 

Sir  J.  Campbell,  Attorney- General,  in  reply : 

The  propriety  of  issuing  the  writ  cannot  be  questioned  at  this 
stage  of  the  proceedings.  The  Court  will  not  permit  so  vague  a 
return :  it  ought  to  show  what  the  circumstances  are  which  do 
not  admit  of  the  duty  being  more  fully  performed :  Rex  v.  The 
Otize  Bank  Commissioners  (yi). 

Cur.  cull',  ndt. 

Lord  Denman,  Ch.  J.,  in  last  Trinity  Term  (May  25th),  delivered 
the  judgment  of  the  Court  : 

The  Bristol  Dock  Company,  to  whom  this  writ  of  mandamus  was 
addressed,  are  created  by  a  local  Act,  stat.  43  Geo.  III.  c.  cxl.,  to 
improve  the  port  and  harbour  of  *Bristol  by  doing  certain  works,  [  *70  ] 
among  which  are  (lo)  the  making,  completing,  and  maintaining  a 
new  course  or  channel  for  the  Avon,  from  or  near  the  Redcliflfe,  by 
a  certain  line,  into  the  Avon,  at  a  point  described,  "  the  same  to 
be  of  equal  depth  and  breadth  at  the  bottom,  and  with  equal 

(1)  54  B.  B.  591  (12  Ad.  &  El.  427).  (6)  21  B.  B.  433  (2  B.  &  Aid.  646). 

(2)  12  B.  B.  330  (13  Eaat,  220).  (7)  52  B.  B.  329  (11  Ad.  &  El.  223). 

(3)  12  B.  B.  529  (14  East,  317).  (8)  11  Ad.  &  El.  230. 

(4)  16  B.  B.  342  (3  M.  &  S.  526).  (9)  3  Ad.  &  El.  544. 

(5)  52  B.  B.  278  (11  Ad.  &  El.  69).  (10)  Sect.  30. 
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Reg.         inclination  of  the  sidee,  as  the  then  present  river  course  then  had 

Thr  Bristol  ^^  those  parts  thereof  which  had  not  been  excavated  and  embanked 

Dock        ]yy  quay  walls  or  other  buildings,  or  as  near  as  circumstances 

would  admit,  and  except  only  in  such  parts  of  the  said  new  coarse  as 

should  be  cut  through  rock  or  stone.'*    The  thirtieth  clause  expressly 

requires  them  to  make,  complete,  and  maintain  these  works. 

(His  Lordship  then  read  the  material  parts  of  the  writ,  pp.  5h0, 
681,  ante ;  and  of  the  return,  pp.  581,  582,  ante.) 

On  argument,  objection  was  taken  to  the  writ,  because  it  only 
enjoined  the  doing  that  for  omitting  which  the  Company  are  liable 
to  indictment.  But  we  think,  even  if  such  an  objection  did  not 
come  too  late  after  the  writ  has  issued,  that  it  is  entitled  to  no 
weight.  Those  who  obtain  an  Act  of  Parliament  for  executin;z 
great  public  works  are  bound  to  fulfil  all  the  duties  thereby 
thrown  upon  them,  and  may  be  called  upon  by  this  Court  so  to 
do.  If  this  breach  of  contract  causes  a  public  nuisance  also,  that 
cannot  dispense  with  the  necessity  of  a  specific  performance  of  the 
obligation  contracted  by  them. 

Then  the  return  is  insufficient,  merely  denying  the  liability  to 
repair  the  south  bank.  This  is  traversing  matter  of  law ;  and 
the  law  is  clearly  against  them :  for  the  south  bank  of  the  new 
channel  plainly  appears  to  be  a  part  of  the  works  done  under  the 
[  ♦Ti  ]  Act,  which  the  *Company  are  bound  to  repair.  The  added  state- 
ment,  that,  as  near  as  circumstances  would  admit,  they  have  kept 
the  inclination  equal  (which  might  possibly  have  been  an  answer 
if  the  mandatory  part  of  the  writ  had  merely  required  such 
inclination  to  be  preserved),  is  certainly  no  answer  to  the  writ 
as  it  is  framed  :  for  the  want  of  such  equality  of  inclination  is  merely 
stated  as  a  consequence  of  their  omission  to  repair  and  maintain. 

If  so,  a  peremptory  mandamus  must  be  awarded. 

Peremptory  mandamus  to  i^ssui. 
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The  Ilecoi*dor  of  a  corporation  having  a  grant  of  Quarter  Sestsion^  uiidrr 
stat.  d  &  6  Will.  lY.  c.  76,  s.  103,  with  the  powera  described  in  s.  lOo,  muy 
try  appeals  against  ordere  of  removal  from  places  within  the  borough. 

Where  the  Se-sions  for  the  county  wherein  such  a  borough  is  edtuate  iu<i 
cognizance  of  8uch  apiwaltj  under  stat.  8  &  9  Will.  111.  c  30,  beforv  tl» 
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Municipal  Corporation  Act  was  passed,  Quitre^  whether  they  still  have,  for  Rbo. 

that  purpose,  a  concurrent  jurisdiction  with  the  borough  Sessions  (1).  «,   _  /* 

Held  that,  if  they  have,  yet,  if  the  first  Sessions  at  which  it  is  practicable 

to  appeal  be  those  of  the  borough,  the  appeal  should  be  brought  there.  g^^ 

Edmund's, 
The  Wiltshire  Court  of  Quarter  Seseions,  on  appeal,  quashed  an    Salisbury. 

order  of  removal,  subject  to  the  opinion  of  this  Court  upon  the 

following  case. 

Two  justices  of  the  peace  acting  in  and  for  the  borough  of 
New  Sarum,  one  of  them  being  the  mayor  of  the  said  borough, 
by  an  order  under  their  hands  and  seals,  bearing  date  May  6th, 
1839,  removed  Thomas  Spragg  and  his  wife  from  the  parish  of 
St.  Edmund,  in  that  borough,  to  the  parish  of  Stockbridge,  in  the 
county  of  Southampton.  The  parishioners  of  Stockbridge  appealed 
against  the  order  to  the  Michaelmas  Quarter  Sessions  holden  at 
Marlborough  in  and  for  the  county  of  Wilts,  October  15th,  1839. 
The  respondents  objected  that  the  county  magistrates  had  no 
jurisdiction  to  hear  the  appeal,  and  that  it  ought  to  have  been 
made  to  the  Quarter  Sessions  holden  for  the  borough  of  Salisbury 
on  the  14th  October,  1839,  that  borough  possessing  a  separate 
Court  of  Quarter  Sessions  under  the  provisions  of  stat.  5  &  6  Will.  IV. 
c,  76, 8. 103  (2).  This  objection  was  overruled ;  and,  the  respondents 
not  being  prepared  to  produce  *the  original  examination  of  Spragg,  [  '73  ] 
the  order  of  removal  was  quashed,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  as  to  the  question  of  jurisdiction. 

With  reference  to  that  question,  it  appears  that  the  borough  of 
New  Sarum  is  one  of  the  boroughs  mentioned  in  the  first  section  of 
the  schedule  (A.)  annexed  to  the  Act  5  &  6  Will.  IV.  c.  76.  Its  limits 
(declared  by  sect.  7)  include  the  city  of  New  Sarum,  the  liberty  of 
The  Close,  and  part  of  the  parishes  of  Milford  and  Fisherton  Anger. 
Previously  to  the  passing  of  stat.  6  &  6  W^ill.  IV.  c.  76,  creating 
the  borough,  the  city  of  New  Sarum  consisted  of  three  parishes  (of 
which  the  respondent  parish  is  one),  and  was  originally  incorporated 
by  charter  of  Henry  III.  In  the  year  1611  a  charter  was  granted 
by  King  James  to  the  inhabitants  by  the  name  of  the  Mayor  and 
Commonalty  of  the  City  of  New  Sarum,  with  perpetual  succession, 
and  power  to  the  mayor,  recorder,  and  aldermen  to  inquire,  hear, 
and  determine,  within  the  city  aforesaid,  all  and  all  manner  of 
murders,  felonies,  misprisions,  riots,  routs,  oppressions,  extortions, 
forestallings,  regratings,  trespasses,  offences,  and  all  other  things 

(1)  See  Reg.  v.  Tht  J u$tice$  of  Suffolk,  Act,  1882  (45  &  46  Vict.  c.  50),  st}.  162 
<tc.,  p.  594,  po9t,  — 168.— A.  C. 

(2;  See  now  Municipal  Corporations 
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Rbg.         whatsoever  from  time  to  time  within  the  city  aforesaid  and  the 

The  Inhabi-  liberties  and  precincts  thereof  arising  and  happening,  which  to  the 

TANTs  OF      office  of  a  justice  of  the  peace  in  any  manner  belong  or  appertain, 

Edmund's,    or  which  hereafter  shall  or  may  happen  to  belong  or  appertain,  or 

which  in  any  manner  before  justices  of  the  peace  ought  to  be  or 

may    be  inquired   of,   heard,   or  determined,   together   with   the 

correction  and  punishment  thereof;  and  all  other  things  to  do  and 

execute  within  the  city  aforesaid,  as  fully  and  in  as  ample  a  manner 

and  form  as  the  justices  of  the  peace  of  the  county  of  Wilts  or 

[  'Ti  J  elsewhere  :  with  the  following  *non  intromittant  clause :  **  And  that 
the  justices  of  peace  of  us,  our  heirs  and  successors,  in  the  county 
of  Wilts  aforesaid,  or  any  of  them,  hereafter,  within  the  city  afore- 
said, or  liberties  thereof,  shall  not  in  any  manner  intermeddle  nor 
have  or  exercise  any  jurisdiction  of  any  causes,  things,  or  mattei^ 
whatsoever  which  to  the  justices  of  the  peace  of  the  city  of  New 
Sarum  aforesaid,  by  virtue  of  these  our  letters  patent,  belong  or  in 
any  manner  appertain.  Charters  of  confirmation  were  also  granted 
by  King  Charles  I.  in  1631,  and  Charles  XL  in  1675,  both  containing 
the  non  intromittant  clause. 

The  case  then  stated  that,  by  writ  of  privy  seal,  bearing  date  Srd 
June,  6  Will.  IV.  (reciting  a  petition  of  the  town  council  in  that  behalf 
pursuant  to  stat.  5  &  6  Will.  IV.  c.  76,  s.  103),  his  said  Majesty 
granted  unto  the  said  borough  that  a  separate  Quarter  Session  of 
the  peace  should  thenceforth  continue  to  be  held  in  and  for  the  said 
borough  according  to  the  provisions  of  the  said  Act,  and  assigned 
the  Becorder  for  the  time  being  of  the  said  borough  to  enquire  the 
truth  more  fully  by  the  oath  of  good  and  lawful  men  of  the  afore- 
said borough,  by  whom  the  truth  of  the  matter  should  be  better 
known,  of  all  and  all  manner  of  felonies,  misdemeanors,  and  of  all 
and  singular  other  crimes  and  offences  of  which  justices  of  the 
peace  might  or  ought  lawfully  to  enquire,  by  whomsoever  or  after 
what  manner  soever  in  the  said  borough  done  or  perpetrated,  or 
which  should  happen  to  be  there  done  or  attempted,  and  of  all  and 
singular  articles  and  circumstances,  and  all  other  things  whatso- 
ever, that  concerned  the  premises  or  any  of  them,  by  whomsoever  and 
after  what  manner  soever  in  the  said  borough  done  or  perpetrated, 
or  which  thereafter  should  there  happen  to  be  done  or  attempted  in 

[  *7b  ]  what  *manner  soever,  and  to  inspect  all  indictments  whatsoever  so 
before  him  the  said  Becorder  taken  or  to  be  taken,  or  before  others 
late  the  justices  of  the  peace  in  the  aforesaid  borough  made  or  taken 
and   not   then  determined,  and   to  make  and  continue   processes 
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thereupon  against  all  and  singular  the  persons  so  indicted,  or  who        Rbo. 
before  the  said  Recorder  thereafter  should  happen  to  be  indicted,  the  inhabi- 
until  they  could  be  taken,  surrendered  themselves,  or  should  be  out-     ^^^t!  ^^ 

lawed,  and  to  hear  and  determine  all  and  singular  the  felonies  and     Edmund's, 

^       .  Salisbuby. 

misdemeanors  and  offences  aforesaid,  and  all  and  singular  other  the 
premises,  according  to  the  laws  and  statutes  of  England,  as  in  the 
like  case  it  had  been  accustomed  or  ought  to  be  done  before  and  by 
Courts  of  Quarter  Sessions  in  England,  and  the  same  offenders  and 
every  of  them  for  their  offences,  by  fines,  ransoms,  amerciaments, 
forfeitures,  or  other  means,  as,  according  to  the  laws  and  customs 
of  England  or  form  of  the  ordinances  and  statutes  aforesaid,  it  had 
been  accustomed  or  ought  to  be  done,  to  chastise  and  punish  : 
provided  always,  that,  if  a  case  of  difficulty  upon  the  determination 
of  any  of  the  premises  should  happen  to  arise  before  the  said 
Recorder  for  the  time  being,  then  judgment  should  in  no  wise  be 
given  thereon  before  him  unless  in  the  presence  of  one  of  the  justices 
appointed  to  hold  the  Assizes  in  the  county  of  Wilts :  and  thereupon 
it  was  commanded  to  the  Recorder  for  the  time  being  that  to  keeping 
the  peace,  ordinances,  statutes,  and  all  and  singular  other  the 
premises,  he  should  diligently  apply  himself,  and  that,  at  certain 
days  and  places  which  he  should  appoint  for  the  purpose,  into  the 
premises  he  should  make  enquiry,  and  all  and  singular  other  the 
premises  hear  and  determine,  and  perform  and  fulfil  them  in  the 
aforesaid  form,  doing  *therein  what  to  justice  appertained,  according  [  '76  J 
to  the  law  and  custom  of  England,  saving  unto  his  Majesty  the 
amerciaments  and  other  things  to  him  therefrom  belonging.  And 
it  was  further  commanded,  by  the  tenor  of  those  presents,  that 
the  proper  officers  of  the  aforesaid  borough,  at  certain  days  and 
places  which  the  said  Recorder  should  make  known  to  them, 
should  cause  to  come  before  him  the  said  Recorder  so  many  and 
such  good  and  lawful  men  of  the  said  borough  by  whom  the 
truth  of  the  matter  in  the  premises  should  be  better  known  and 
inquired  into. 

The  Recorder  of  the  borough  of  New  Sarum  is,  by  virtue  of  his 
office  (i),  one  of  the  justices  of  the  peace  of  the  borough. 

The  question  for  the  opinion  of  this  Court  was,  whether  or  not 
the  Court  of  Quarter  Sessions  for  the  county  of  Wilts  had  jurisdiction 
to  try  the  said  appeal? 

The  case  was  argued  in  last  Hilary  Term  (2). 


\ 


(1)  Stat.  5  & 6  Will.  IV.  c.  76,  s.  103.       Denman,  Ch.  J..  Littledale,  Patteson, 

(2)  January     23rd.      Before    Lord      and  Coleridge,  J  J. 
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Ball  and  Graham  F.  Moore,  in  support  of  the  order  of  Sessione : 

The  county  Quarter  Sessions  had  jurisdiction.  By  stat.  8  4b  il 
Will.  III.  c.  80,  s.  6,  which  was  subsequent  to  the  charter  of  1675, 
it  was  enacted  that  **  the  appeal  against  any  order  for  the  removal 
of  any  poor  person  from  out  of  any  parish,  township,  or  place,  shall 
be  had,  prosecuted,  and  determined,  at  the  General  or  Quarter 
Sessions  of  the  peace  for  the  county,  division,  or  riding,  wherein 
the  parish,  township,  or  place,  from  whence  such  poor  person  shall 
be  removed,  doth  lie,  and  not  elsewhere ;  any  former  law  or  statute 
to  the  contrary  thereof  in  anywise  notwithstanding."  The 
♦Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  does  not  annul 
that  provision.  It  repeals  (by  s.  1)  so  much  of  all  statutes  and 
charters  *'  relating  to  the  several  boroughs  named  in  the  schedules 
(A.)  and  (B.),"  as  may  be  inconsistent  with  that  Act;  but  sect.  6  of 
stat.  8  &  9  Will.  III.  c.  80,  is  not  an  enactment  relating  to  any 
particular  borough.  By  sect.  105  of  stat.  5  &  6  Will.  IV.  c.  76, 
when  any  borough  has  obtained  a  grant  of  Quarter  Sessions,  the 
Becorder  is  to  be  the  sole  Judge,  ''and  such  Court  of  Quarter 
Sessions  of  the  peace  shall  be  a  court  of  record,  and  shall  have 
cognizance  of  all  crimes,  offences,  and  matters  whatsoever  cogniz- 
able by  any  Court  of  Quarter  Sessions  of  the  peace  for  counties  in 
England."  But  these  words  have  not  the  effect  of  repealing  stat. 
8  &  9  Will.  III.  c.  80,  s.  6,  and,  if  not,  the  words,  "and  not  else- 
where," in  that  clause,  still  give  the  county  Sessions  an  exclusive 
jurisdiction  over  appeals  in  cases  of  removal.  It  is  not  clear  that 
the  grant  to  this  corporation  does,  in  terms,  give  the  Becorder 
authority  to  try  appeals. 

(Coleridge,  J. :  The  Crown  cannot  grant  less,  upon  the  petition 
for  a  Court  of  Quarter  Sessions,  than  stat.  5  &  6  Will.  IV.  c.  76» 
s.  105,  points  out. 

Lord  Denman,  Ch.  J. :  We  have  dealt  with  this  question  before  (i).) 

If  it  is  to  be  inferred  from  that  clause  that  the  Becorder  of  a 
borough  acquires  any  jurisdiction  over  such  appeals,  a  concurrent 
jurisdiction  at  least  remains  in  the  county  Sessions. 

(Coleridge,  J.:  Can  a  party  then  carry  his  appeal  to  either? 
Or  how  is  it  to  be  decided  which  of  the  Sessions  shall  try  ?) 

(I)  Seelitg.v,  The  Heartier  of  Hull,       Ludlow,  52  R.  R.   297  (U  Ad.  «t  D. 
8  Ad.  &  El.  638 ;  Reg,  v.  St,  Lawrence,       170). 
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He  might  perhaps  appeal  to  either,  or  to  the  nearest.  Rbo. 

c. 

(Pattbson,  J. :  An  option  of  this  kind  is  given  by  stat.  17  Geo.  11.     tants  of 

St 

*c.  88,  8.  5,  on  appeal  against  poor  rates.)  Edmund's, 

Salisbury.  • 

If  it  had  been  intended  to  take  away  the  jurisdiction  of  the  county        [  *78  ] 
Sessions  in  these  cases,  the  Legislature  would  have  abolished  it  by 
express  words,  as  it  has  declared,  by  stat.  5  &  6  Will.  IV.  c.  76, 
8.   107,  that  certain  jurisdictions  of  bodies  corporate  and  their 
members  shall  cease. 

As  to  the  operation  of  this  latter  Act,  sect.  105,  upon  stat.  8  &  9 
Will.  III.  c.  80,  8.  6,  the  rule  is  that  "  a  later  statute,  general  and 
affirmative,  does  not  abrogate  a  former  which  is  particular:'' 
Com.  Dig.,  Parliament^  (B  9).  Several  authorities  on  this  point 
are  collected  in  the  argument  of  Stepheriy  Serjt.  in  Paget  v.  Foley  (i). 
And  Bridoman,  Ch.  J.  lays  down,  in  Lyn  v.  Wyn  (2),  that  "  the  law 
will  not  allow  the  exposition  "  of  a  statute  "  to  revoke  or  alter,  by 
construction  of  general  words,  any  particular  statute,  where  the 
words  may  have  their  proper  operation  without  it : "  to  which 
point  he  cites  Lord  Darcy's  case  (3).  So  it  is  laid  down  in 
19  Vin.  Abr.  525,  tit.  Statutes,  (E.  6)  pi.  132,  that  prior  laws  are 
not  abrogated  by  later  ones,  if  the  latter  ''  be  not  contradictory  or 
contrary  to  the  former; "  and  Dr.  Foster's  case  (4),  and  Trndgin's 
case  (5)  there  cited,  are  referred  to.  Affirmative  statutes  do  not 
take  away  a  prior  exemption:  this  was  decided  in  Rex  v.  Pugh  (6), 
where  the  question  was  whether  the  then  existing  statutes  respect- 
ing juries  had  deprived  the  resiants  in  the  manor  and  hundred  of 
Battle  Abbey  of  an  exemption  from  *serving,  which  they  claimed  [  ♦79  ] 
by  custom  and  by  charter.  The  general  affirmative  words  in  the 
present  case  may  be  satisfied  without  destroying  the  effect  of 
stat.  8  &  9  Will.  III.  c.  80,  s.  6.  Reg.  v.  The  Recorder  of  Hull  (7) 
does  not  apply,  because  (according  to  the  view  taken  by  the  Court) 
no  difficulty  arose  there  from  a  prior  statute. 

(Coleridge,  J. :  And  Kingston- upon-Hull  was  a  county.) 

In  Reg.  v.  St.  Laivrence,  Ludlow  (8),  the  power  claimed  for  the 

(1)  42  E.  R.  698  (2  Bing.  N.  C.  679).  pi.  1,  (Z.  d),  pi.  1. 

(2)  Sir  O.  Bridgman's  Judgments,  (4)  11  Co.  Rep.  56  b,  61  a,  62  b,  63a,  b. 
122,  127.  (5)  11  Co.  Rep.  63  b. 

(3)  Cro.  Eliz.  612.     See  »S.  O.  Moore,  (6)  1  Doug.  188. 
417,  pi.  671 ;   17  Vin.  Abr.   126,  201,  (7)  8  Ad.  &  El.  638. 

tit.   Prerogatiye  of  the  King  (A.    c)  (8)  52  R.  R.  297  (11  Ad.  &  £1. 170). 
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Becorder  had  not  been  expressly  taken  a^ray  from  the  boroa^h 
Sessions  by  a  previous  statute  and  transferred  to  other  parties. 

(Coleridge,  J. :  Sect.  1  of  stat.  5  &  6  Will.  IV.  e.  76,  contains  a 
general  repeal  of  former  statutes  "  inconsistent  with  or  contrary  to 
the  provisions  "  of  that  Act.) 

It  would  not  be  inconsistent  with  the  Act  that  the  county  Sessions 
should  retain  a  concurrent  jurisdiction  with  that  of  the  borough. 
If  sect.  105  had  said  in  direct  terms  that  the  Becorder  should  trr 

m 

appeals  in  cases  of  removal,  that  would  not  take  away  the  power  of 
the  county  Sessions,  unless  negative  words  had  been  added,  for- 
bidding those  Sessions  to  try  them.  The  want  of  negative  words 
was  relied  upon  in  Rex  v.  Pinney  (i)  and  Rex  v.  J'he  Justice*  t»j 
Leicester  (2). 

(Coleridge,  J. :  Before  stat.  8  &  9  Will.  III.  c.  30,  the  county 
Sessions  could  not  have  tried  an  appeal  against  an  order  of 
removal  from  the  borough.  That  Act  originated  the  jurisdiction. 
Is  it  not  then  inconsistent  with  stat.  5  &  6  Will.  lY.  c.  76,  s.  105  ?i 

Dr.  Foster's  case  (3)  shows  how  subsequent  Acts  are  deemed  to 
affect  prior  ones,  and  that  the  construction  which  makes  the  one 
abrogate  the  other  is  not  favoured.  Sect.  Ill  of  stat.  5  <&  C 
Will.  IV.  c.  76,  which  enacts  that  no  part  of  any  boroogb, 
obtaining  ^a  separate  Court  of  Quarter  Sessions,  '^  shall  be  within 
the  jurisdiction  of  the  justices  of  any  county  from  which  such 
borough  before  the  passing  of  this  Act  was  exempt,*'  has  clearly 
no  effect  here,  the  non  intromittant  clause  of  the  first  charter 
having  been  abrogated  by  stat.  8  &  9  Will.  III.  c.  30,  s.  6.  This 
latter  section,  therefore,  is  not  (according  to  the  distinction  in  />r. 
Foster's  case  (4))  contrary  "in  matter"  to  sect.  Ill  of  stat  5  Jt  6 
Will.  IV.  c.  76. 

Sir  F.  Pollock  and  Slctde,  contra  : 

If  there  was  a  concurrent  jurisdiction,  the  borough  Sessions 
were  the  first  in  point  of  time,  and  the  appellants  were  bound  it) 
carry  their  appeal  to  the  next  Sessions  capable  of  trying.  Bat  the 
county  Sessions,  even  if  they  had  been  holden  first,  were  not 
capable,  stat.  5  &  6  Will.  IV.  c.  76,  s.  1,  having  expressly  repealed 


(1)  26  R.  R.  375  (2  B.  &  C.  322). 

(2)  31  R.  R.  i;jo  (7  B.  &  C.  6). 


(3)  11  Co.  Rep.  61  a,  62  b,  68  A.  b. 
(•I)  11  Co.  Rep.  03  a. 


VOL.  LVII,] 


1841.     Q.  B.     2  Q.  B.  80—81. 


591 


so  much  of  all  statutes  and  charters  as  is  *'  inconsistent  with  or 
contrary  to  the  provisions  '*  of  that  Act. 

(Lord  Denman,  Ch.  J. :  The  words  are,  *'  statutes  "  &c.,  *'  relating 
to  the  several  boroughs  named/'  ''  or  to  the  inhabitants  thereof/' 
4&c. :  but  I  do  not  think  the  clause  is  confined  to  local  Acts. 
Whatever  is  inconsistent  with  this  Act  is  repealed :  the  question 
is,  how  much  is  inconsistent.) 

'*  Relating "  &c.  may  refer  only  to  the  words  immediately  pre- 
ceding, *'  charters,  grants,  and  letters  patent  now  in  force."  The 
object  of  stat.  8  &  9  Will.  III.  c.  30,  s.  6,  in  giving  a  jurisdiction 
to  the  county  Sessions  was  to  provide  a  competent  tribunal,  which 
was  not  always  to  be  found,  at  that  time,  in  boroughs.  But  that 
reason  no  longer  operates,  where  a  borough  has  a  Court  of  Quarter 
Session  under  stat.  5  &  6  Will.  lY.  c.  76,  s.  108,  with  a  professional 
♦Recorder  as  sole  Judge.  By  the  words  of  sect.  106,  such  borough 
Court  is  to  ''  have  cognizance  of  all  crimes,  offences,  and  matters 
whatsoever  cognizable  by  any  Court  of  Quarter  Sessions  of  the 
peace  for  counties  in  England.*'  And  (though  the  conclusion  is 
perhaps  not  a  necessary  one)  it  may  be  inferred  from  sect.  Ill 
that  the  Legislature  meant  the  Recorder  to  have  an  exclusive 
jurisdiction. 

(Patteson,  J. :  That  clause  excludes  the  jurisdiction  of  county 
justices  where  the  borough  was  exempt  from  it  before  the  statute: 
but  boroughs  were  not  so  exempt  in  cases  of  appeal  against  orders 
of  removal  (i).)  . 

It  is  sufficient  here  to  rely  on  sect.  105,  the  effect  of  which  is  to 
transfer  the  jurisdiction,  not  to  give  a  concurrent  one. 

(Coleridge,  J. :  It  is  not  said  that  the  borough  Court  shall  have 
the  same  jurisdiction  as  the  county  Sessions,  but  that  it,  '*  shall 
have  cognizance  of  all  "  **  matters  "  cognizable  there.) 

This  clause  has  been  construed  favourably  to  the  borough  juris- 
diction in  Reg,  v.  St.  Ijawrence,  Ludlow  (2). 

(Coleridge,  J. :  It  was  said  there  that  the  Recorder  had  cognizance 
of  matters  before  cognizable  by  the  county  Sessions,  but  not  that 
the  jurisdiction  was  taken  from  them.) 

(I)  See    Jteg,    v.    The  Inhahitttnts  of      l>mne,  p,  002,  jtost, 
Uridgetmt^,  10  Ad.  &  El.  711 ;  liey.  v.  (2)  52  E.  R.  297  (11  Ad.  &  El.  170). 
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It  may  be  admitted  that,  ordinarily,  particular  words  in  a  prior 
statute  are  not  repealed  by  general  words  in  a  subsequent  one ;  but, 
where  a  new  jurisdiction  is  erected  by  statute,  the  Court  will  look 
to  the  intention  of  the  Legislature,  and,  in  accordance  with  it, 
construe  permissive  words  as  obligatory.  Thus  in  Crisp  v. 
Bunhury  (1),  which  was  an  action  against  the  ^trustees  of  a  savings 
bank  for  money  had  and  received,  it  was  objected  that  stat. 
9  Geo.  lY.  c.  92,  s.  45,  ousts  the  common  law  Courts  of  jurisdiction 
by  enacting  that,  in  case  of  dispute  between  the  bank  and  any 
depositor,  the  matter  ''  shall  be  referred  to  the  arbitration  "  &c. : 
and  TiNDAL,  Ch.  J.  said :  **  We  are  of  opinion,  that  both  with 
reference  to  the  words  of  the  statute,  and  the  object  which  it  had 
in  view,  the  plaintiff  is  barred  from  maintaining  the  present  action 
in  a  court  of  law,  and  must  pursue  the  remedy  provided  by  the 
statute.  It  is  undoubtedly  true,  that  the  jurisdiction  of  the 
superior  Courts  at  Westminster  is  not  to  be  ousted ,  except  by 
express  words,  or  by  necessary  implication :  CaUs  v.  Knujht  (2) : 
yet,  where  the  object  and  intent  of  -the  statute  manifestly  requires 
it,  words  that  appear  to  be  permissive  only,  shall  be  construed  as 
obligatory,  and  shall  have  the  effect  of  ousting  the  Courts  of  their 
jurisdiction,  as  in  the  case  last  referred  to." 


(LiTTLEDALB,  J. :  If  the  new  jurisdiction  cannot  be  exercised 
consistently  with  the  old,  your  argument  applies ;  but  not  if  the 
one  can  have  effect  without  ousting  the  other.) 


[•83] 


It  might  have  been  said  in  Crisp  v.  Bunhury  (i)  that  the  prescribed 
reference  to  arbitration  did  not  necessarily  oust  the  Courts  of  their 
jurisdiction.  If  the  borough  and  county  Sessions  have  concurrent 
jurisdiction,  it  ought  not  to  rest  with  appellants  to  choose  whether 
they  will  go  to  one  or  the  other  ;  but  there  would  be  great  difficulty 
in  giving  notice  of  trial  at  the  next  practicable  Sessions ;  for,  as 
the  time  of  holding  borough  Sessions  is  fixed  by  the  Recorder  t3 
and  not  by  statute,  it  probably  would  be  always  uncertain  whether 
the  borough  or  county  *  Sessions  would  be  the  first. 


(Lord  Denman,  Ch.  J. :  There  are  other  cases,  like  this,  depending: 

we  will  not  decide  it  at  present.) 

Cur.  adr.  rult. 

(1)  34  R.  R.  747  (8  Bing.  394).  And  (2)  3  T.  R,  442,  445. 

see  Hex  V.  MildenhaU  Savings  Bank,  6  (3)  Stat    5   &   6  Will.    IV.  c  T*. 

Ad.  &  £1.  952.  s.  105. 


Vol.  Lvil.]  1841.    Q.  fi.    2  Q.  B.  8d— 84.  593 

LoBD  DsNMAKy  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  Reg. 

t* 
The  Act  8  &  9  Will.  111.  c.  30,  s.  6,  required  that  the  appeal  The  inhabi- 

^       .  #  i        »  TANTB  OF 

against  any  order  of  removal  of  any  poor  person  from  out  of  any  st. 
parish,  township,  or  place  shall  be  tried  at  the  General  or  Quarter  s^lwbuby. 
Sessions  of  the  peace  for  the  county,  division,  or  riding,  wherein 
such  parish  <&c.  doth  lie,  and  not  elsewhere,  any  former  law  or 
statute  to  the  contrary  notwithstanding.  Thus  the  trial  of  an 
appeal  against  removal  from  a  parish  in  any  city  or  town  not  being 
a  county  of  itself  took  place  at  the  Quarter  Sessions  for  the  county 
at  large,  not  at  those  holden  for  the  town,  though  the  charter  might 
contain  a  ne  intromittant  clause. 

The  Municipal  Reform  Act,  by  section  108,  enables  the  Crown  to 
grant  a  Court  of  Quarter  Session  to  towns  corporate,  and  appoints 
the  Recorder  the  sole  Judge  in  such  Court.  Then  the  105th  section 
assigns  to  it  jurisdiction  over  all  offences  "  and  matters  whatsoever 
cognizable  by  any  Court  of  Quarter  Sessions  of  the  peace  for 
counties  in  England ;  "  and  to  the  Recorder  "  power  to  do  all 
things  necessary  for  exercising  such  jurisdiction." 

The  present  case  is  that  of  an  order  of  removal  made  by  two 
justices  of  the  peace  of  the  city  of  Salisbury  for  removal  of  paupers 
from  a  parish  in  the  city,  against  which  an  appeal  was  tried  at  the 
October  Session  for  the  county  of  Wilts,  and  the  order  there  quashed, 
^subject  to  a  case,  which  stated  a  very  old  charter  granted  to  the  [  *84  ] 
city,  and  another,  much  more  recent,  in  the  reigli  of  James  the 
First  with  a  ne  intromittant  clause,  and,  since  the  passing  of 
the  Municipal  Reform  Act,  the  grant  of  a  charter  in  the  usual  form 
under  the  lOSrd  section  above  quoted. 

The  question  is  whether  stat.  8  &  9  Will.  III.  c.  30,  which  clearly 
applied  to  Salisbury  before,  has  been  kept  alive  for  the  purpose  of 
this  trial,  notwithstanding  the  recent  charter. 

Much  learning  and  great  ingenuity  were  employed  in  maintaining 
the  affirmative  of  this  proposition:  but,  while  we  hold  that  a 
l)08itive  enactment  is  not  to  be  repealed  by  inference,  we  must 
also  act  on  the  maxim,  "leges  paste i lores  lyrwres  contravias 
abroyanty''  wherever  it  comes  into  operation.  Here  the  Quarter 
Session  of  the  city  under  its  former  charters  was  deprived  of  the 
cognizance  of  appeals  against  orders  of  removal  by  the  8  &  9 
Will.  III.  c.  30.  But  the  Municipal  Act  gives  to  the  city  Sessions 
all  the  jurisdiction,  and  to  the  Recorder  all  the  power,  that  formerly 
I)elonged,  not  to  the  Quarter  Sessions  of  a  town  corporate,  but  to 
any  county  Quarter  Session.     The  use    of    these  words  without 
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reference  to  stat.  8  &  9  Will.  III.  c.  30,  might  raise  an  argument 
Thr  Inhabi-  ^b^t  that  Act  was  not  in  the  contemplation  of  the  Parliament  of 

5  &  6  Will.  lY.,  though  much  most  probably  it  was;  for  the 
strongest  objection  to  local  justices  of  the  peace  was  removed  bv 
the  appointment  of  a  single  judicial  officer:  but,  even  if  this 
intention  were  doubtful,  the  words  are  not.  They  give  the  Recorder 
the  trial  of  all  matters  that  could  be  tried  by  a  county  Session. 
This  appeal  is  one  of  those  matters :  it  is  therefore  given  to  the 
Recorder:  and  the  "^vNords  "not  elsewhere"  in  the  stat  ate  of 
Will.  XXL,  being  contrary,  are  abrogated. 

It  does  not  follow  that  there  might  not  be  a  concurrence  of 
jurisdictions :  but,  if  there  is,  the  borough  Sessions  were  holden 
earlier  than  those  for  the  county,  and  the  appeal  ought  to  have 
been  to  the  former.  The  rule  for  quashing  the  order  of  Sessioii!^ 
must  be  absolute. 

Order  of  Sessions  quashed  (i). 


[•85] 


1841. 
Jvne  19. 

[85] 


REG.  V.  The  JUSTICES  of  SUFFOLK. 
REG.   V.   The  JUSTICES  of   SHROPSHIRE. 
REG.  V.  The  JUSTICES   of  LANCASHIRE. 

(2  Q.  B.  86—96;  S.  C.  10  L.  J.  M.  C.  138;  1  G.  &  D.  146,) 

Whera  a  separate  Court  of  Quarter  Sessions  has  been  grazited  U»  t 
borough,  under  stat.  o  &  6  Will.  IV.  c.  76,  the  Recorder,  under  sect.  lOo  ['2  . 
has,  in  such  Coui*t,  exclusive  jurisdiction  of  appeals  against  orders  cf 
removal  made  by  the  borough  justices. 

In  Rcff,  V.  The  Justices  of  Suffolk,  Palmer,  in  Michaelmas 
Term,  1840,  obtained  a  rule  nisi  for  a  mandamus  to  the  justioes 
of  Suffolk  to  enter  continuances  and  hear  the  appeal  of  the 
churchwardens  &c.  of  the  parish  of  Great  Yarmouth,  in  Nor> 
folk,  against  an  order  of  the  justices  of  the  {leace  of  the 
borough  of  Ipswich,  in  Suffolk,  removing  Harriet  Day  from 
the  parish  of  St.  Helen's  in  the  said  borough  to  the  parish  *d 
Great  Yarmouth. 

It  appeared  that  the  Sessions  had  refused  to  hear  the  appeal,  in 
supposed  conformity  with  a  rule  of  the  Suffolk  Quarter  Sessions,  and 
that  Ipswich,  which  is  a  borough  named  in  sect.  1  of  schedule  (A.^ 
to  stat.  5  &  6  Will.  IV.  c.  76,  has  a  separate  Court  of  Quaner 


(1)  See  the  next  four  cases.  tions  Act,  1882  (4d  &  46  VicU  c.  5f*, 

(2)  See  now  the  Municipal  Corpora-       s.  165.— A.  C. 
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Sessions,  *by  grant  from  the  Crown,  under  the  103rd  section  of         Reg. 
that  statute.     In  last  Term  (i),  Th'k 

Justices  ok 
Suffolk. 
Pendergast  showed  cause :  r  •se  l 

First,  the  rule  of  Sessions  should  be  upheld.  (The  arguments 
on  this  point  are  omitted.)  Secondly,  it  follows  from  the  decisions 
in  Reg.  v.  Saint  Edmund's,  Salisbury  (2),  that  the  justices  of  Suffolk 

« 

have  no  jurisdiction.  It  is  clear  that  the  Recorder  of  Ipswich  has 
jurisdiction. 

(Lord  Denman,  Ch.  J. :  It  does  not  appear  whether  the  Ipswich 
or  the  Suffolk  Quarter  Sessions  will  be  holden  first.  Perhaps  the 
writ  should  go,  in  order  to  have  that  returned.) 

That  circumstance  cannot  determine  the  general  question.  The 
Quarter  Sessions  of  a  borough  are  holden  at  such  times  as  the 
Recorder  fixes,  sect.  105 ;  only,  by  sect.  121,  ten  days'  notice  must 
be  given  by  the  clerk  of  the  peace.  It  is  therefore  impossible  to 
make  the  jurisdiction  depend  upon  the  respective  priority  of  the  two 
Sessions,  since  that  will  in  most  cases  be  uncertain.  The  jurisdic- 
tion therefore  must  be  exclusively  in  the  Recorder :  the  Legislature 
cannot  have  intended  to  give  the  appellant  a  choice  between  the 
two  Courts. 

Palmer y  contra: 

It  must  now  be  assumed  that  the  Court  of  the  borough  has 
jurisdiction  in  this  case:  the  only  question  therefore  is,  whether 
the  county  Sessions  have  a  concurrent  jurisdiction.  There  is  no 
inconvenience  in  so  holding :  of  the  two  tribunals,  the  county 
Sessions  appear  the  best ;  since  the  Recorder,  *who  is  the  Judge  [  *87  ] 
at  the  borough  Sessions,  being  ex  officio  a  justice  of  the  peace, 
may  have  been  one  of  the  removing  justices.  For  the  reasons 
pointed  out  on  the  other  side,  the  relative  priority  of  the  times  of 
holding  the  two  Courts  cannot  determine  the  question.  The  pro- 
vision of  stat.  8  &  9  Will.  III.  c.  30,  s.  6,  giving  jurisdiction  to  the 
justices  of  the  county,  has  never  been  directly  repealed ;  though  it 
must  now  be  admitted  that  the  words  "  not  elsewhere  "  are  repealed 
by  Stat.  5  &  6  Will.  IV,  c.  76,  s.  105. 

Cur,  adv.  vult. 

(1)  June  3id,  1841.     Before  Lord      and  Coleridge,  J  J. 
l)eninan,  Ch.  J.,  Patteson,  Williams,         (2)  Aitity  p.  584. 
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Justices  of 
Sbropbuibe. 


Rbo.  In   Reg.   v.    The   Justices   of  Shvopshirey    a   mandamus    issaed, 

iHK  reciting  that  the  justices  at  the  General  Quarter  Sessions  of  the 
county  had  been  required,  on  behalf  of  the  churchwardens,  &c.,  of 
the  parish  of  Wem  in  that  county,  to  hear  and  determine  the 
merits  of  an  appeal  duly  made  and  entered  at  the  county  Se^ions 
against  an  order  of  two  justices  of  the  borough  of  Shrewsbury,  in 
the  same  county,  removing  William  Gri£Sths,  his  wife,  and  four 
children,  from  the  parish  of  St.  Julian  in  the  said  borough,  to  the 
parish  of  Wem :  and  that  the  justices  had  refused  to  hear  &c. ;  and 
the  writ  commanded  them  to  enter  continuances  and  hear  &c. 

The  return  stated  that  Shrewsbury  was  an  ancient  town  from 
time  immemorial,  and  that  the  citizens,  &c.,  were  now  in  fact  and 
deed  and  name  a  body  politic  and  corporate,  by  the  name  of  the 
Mayor,  Aldermen,  and  Burgesses  of  the  borough  of  Shrewsbury  (n. 
The  return  then  set  out  a  charter  of  14  Car.  I.,  to  the  mayor,  dc., 
[  '88  J  of  *  Shrewsbury.  (Nothing  ultimately  turned  on  this  charter ;  and 
the  arguments  referring  to  it  are  omitted.)  It  further  allied  that, 
in  6  Will.  ly.,  the  council  of  the  borough  had  petitioned  the  Crown 
for  a  separate  Court  of  Quarter  Sessions,  and  the  Crown,  in 
pursuance  of  stat.  5  &  6  Will.  IV.  c.  76,  had  granted  this  by  letters 
patent,  the  substance  of  which  was  set  forth  on  the  return.  That 
the  appeal  was  not  duly  made  and  entered  at  the  county  Quarter 
Sessions,  though  in  fact  it  was  made  and  entered  at  the  time 
mentioned  in  the  writ.  That  the  part  of  the  parish  of  St.  Julian 
from  which  the  removal  was  made  was  in  the -time  of  Car.  I.,  and 
has  been  ever  since,  within  the  jurisdiction,  suburbs,  precincts,  and 
liberties  of  the  said  borough  of  Shrewsbury,  and  within  the 
cognizance  and  jurisdiction  of  the  Becorder  of  the  said  borough  of 
Shrewsbury,  and  is  part  of  such  borough  of  Shrewsbury,  and  is  not 
within  the  jurisdiction  of  the  justices. 

The  case  was  heard  on  voncUium  in  last  Term  (2). 

Corbet  against  the  return : 

The  county  Sessions  have  concurrent  jurisdiction  iKith  the 
borough  Sessions.  The  order  of  priority  in  which  the  Se88iofi> 
will  be  holden  does  not  appear ;  but  the  prosecutor  does  not  object 

(1)  The  corporation  of  Shrewsbury  in  the  county  of  Salop." 
is  mentioned  in  sect.  1  of  schedule  (A.)  (2)  June  oth,  1841.      Before  Lord 

of  stat.  5  &  6  Will.  IV.  c.  76,  by  the  Denman,  Ch.  J.,  Patteeon,  W: 

style    of     *'  Mayor,    Aldermen,    and  and  Coleridge,  J  J. 
Burgesses  of  the  town  of  Shrewsbury 
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to  its  being  assumed  that  the  borough  Sessions  will  be  holden  first ;         Reo. 

Mm 

and  the  return  may  be  read  as  if  an  allegation  to  that  effect  were         the 
inserted.     Then  the  question  is,  whether  stat.  8  &  9  Will.  III.  c.  30,    J^^stices  op 

SHROPSHIRE. 

8.  6,  has  been  repealed  by  stat.  5  &  6  Will.  IV.  c.  76  ?  There  is  no 
express  repeal.  And  there  is  no  implied  repeal,  because  the  two 
statutes  are  not  inconsistent,  and  the  latter  is  in  *the  affirmative  :  [  *89  ] 
Foster »  case(i).  The  words  "not  elsewhere,"  in  stat.  8  &  9 
Will.  III.  c.  30, 8.  6,  are  certainly,  according  to  Reg.  v.  St.  EdmumVH, 
ScUishurif  (2),  rei)ealed ;  but  the  remainder  of  the  section  is 
untouched:  and  therefore  a  second  jurisdiction  is  established,  not 
abrogating  the  old  one,  but  in  addition  to  it. 

J,  G.  Phillimore,  contra  : 

Sect.  1  of  stat.  6  &  6  Will.  lY.  c.  76,  expressly  repeals  all  laws 
and  statutes  inconsistent  with  the  Act.  The  question  is,  therefore, 
whether  stat.  8  &  9  Will.  III.  c.  80,  s.  6,  giving  the  jurisdiction  (and 
exclusively)  in  appeals  to  the  county  Sessions,  is  consistent  with 
stat.  6  &  6  Will.  IV.  c.  76,  s.  105,  giving  the  Recorder  **  cognizance 
of  all "  '*  matters  whatsoever  cognizable  by  any  Court  of  Quarter 
Sessions  of  the  peace  for  counties  in  England."  Brown  v. 
ArMUlan  (3)  is  a  stronger  case  of  the  repeal  of  a  statute  by 
affirmative  words  in  a  later  one.  Here  the  only  effect  of  stat.  8  &  9 
Will.  III.  c.  30,  8.  6,  was  to  take  the  jurisdiction  from  the  borough 
Court  (which  had  it  under  stat.  3  W.  &  M.  c.  11,  s.  9)  and  give  it 
to  the  county  Sessions :  stat.  5  &  6  Will.  IV.  c.  76,  s.  105,  in  terms 
restores  this  jurisdiction.  It  is  therefore  now  as  if  stat.  8  &  9 
Will.  III.  c.  30,  s.  6,  had  not  been  passed.  As  Lord  Kbnton  said, 
in  Hex  v.  Sainsbfm/ (4),  it  would  undoubtedly  not  be  "decent  or 
decorous  **  "  for  two  different  sets  of  magistrates,  having  a  con- 
current jurisdiction,  to  run  a  race  in  the  exercise  of  any  part  of 
their  jurisdiction."  The  Court  will  look  at  the  history  of  the  law 
up  to  the  time  of  stat.  5  &  6  Will.  IV.  c.  76,  the  circumstances 
under  which  that  Act  passed,  and  the  general  objects  which  it  had 
in  view,  according  *to  the  principles  acted  on  in  Heydon's  case  (5),  [  •^  ] 
and  explained  by  Lord  Tbntbrden  in  Doe  d.  By  water  v.  Bramiliny  (6). 
The  intention  of  the  Legislature  was  clearly  to  establish  a  single 
tribunal  with  a  single  professional  Judge,  in  lieu  of  the  jurisdiction 
previously  exercised  by  laymen.     It  is  observable  that,  where  the 

(1)  11  Co.  Rep.  56  b.    See  62  b,  63  a.  (4)  2  R  R  433  (4  T.  R  451). 

(2)  Ante,  p.  584.  (5)  3  Co.  Rep.  7  a. 

(3)  7  M.  &  W.  196.  (6)  7  B.  &  C.  643,  660. 
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Corbet  was  heard  in  reply. 

Ciir.  adr.  rvlt. 


Reo.        power  of  the  Recorder  is  to  be  limited,  that  is  done  by  express 
'f 
The        words,  as  in  the  proviso  at  the  end  of  sect.  105. 

Justices  op 
Shbopshibe. 

Reg. 
The 
Lancashibe.       ^^  ^^^'  ^'  ^''"'  Justices  of  Lancashire,  a  rule  was  obtained  in 

last  Easter  Term  calling  upon  the  said  justices  to  show  cause 
why  a  certiorari  should  not  issue  to  remove  into  this  Court  all 
orders  made  by  them  touching  an  order  of  two  justices  of  the 
borough  of  Liverpool,  dated  June  12th,  1840,  for  the  removal  of 
Ann  Lewis  from  the  parish  of  Liverpool  to  the  township  of  Claife 
in  the  said  county,  and  all  proceedings  touching  the  same. 

It  appeared  on  affidavit  that,  the  township  of  Claife  havin;; 
appealed  against  the  order  of  removal,  the  justices  in  Quarter 
Sessions  for  the  county  of  Lancaster  heard  the  appeal  and  quashed 
the  order.  The  parish  of  Liverpool  is  wholly  within  the  boroQ<:h 
of  Liverpool;  and  before  the  order  of  removal  was  made  the 
borough  had  obtained  a  separate  Court  of  Quarter  Sessions,  of 
which  a  Eecorder  had  been,  ever  since  the  grant,  and  still  was,  the 
[♦91]  Judge  (1).  The  ground  of  the  present  *motion  was,  that  the 
justices  for  the  county  had  not,  as  such  justices,  any  jurisdiction 
over  the  order  of  removal  from  Liverpool,  a  separate  Court  of 
Quarter  Sessions  having  been  granted  to  the  borough.  In  la>t 
Trinity  Term  (2), 

Starkie  and  Joseph  Addison  showed  cause  : 

By  stat.  8  &  9  Will.  IIL  c.  30,  s.  6,  the  county  Sessions  had 
exclusive  jurisdiction  over  such  appeals  as  this ;  and  stat.  5  <!t  6 
Will.  IV.  c.  76,  has  not  deprived  them  of  jurisdiction,  though  it 
may  have  given  a  concurrent  authority  to  the  borough  Sessions. 
By  sect.  Ill  of  the  latter  Act  the  county  justices  are  ousted  of  their 
jurisdiction  in  those  cases  only  in  which  the  borough  was  exempt 
from  it  before  the  Act.  It  does  not  appear  that  the  borough  of 
Liverpool  was  so  exempt. 

(Patteson,  J. :  It  seems  to  me  that  all  the  arguments  in  these 
cases  have  gone  upon  a  wrong  assumption  that  sect.  Ill  had  any 
thing  to  do  with  this  subject.     I  think  that  sect.  Ill  relates  to  tk^ 

(1)  It  was  assumed    iii]  argument  (2)  June  11th.    Before  Lord  I)«i- 

that,  before  the  Municipal  Corporation  man,  Ch.  J.,  Patteson,  and  WiliiaBLiL 

Act,  Liverpoolj  had  *a  charter  without  JJ. 
a  non  intromittant  clause. 
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original  jurisdiction  of  the  justices,  the  jurisdiction  in  borough         Reg. 

Sessions  being  regulated  by  sect.  105  (i).  The 

Justices  of 

LoBD  Denman,  Ch.  J. :  We  have  held  lately  that  that  section 
gives  the  Becorder,  as  sole  Judge  of  the  borough  Sessions,  the  same 
power  over  appeals  which  the  county  Sessions  had,  the  reason  for 
giving  them  exclusive  jurisdiction  no  longer  existing.  But  the 
question  of  concurrent  jurisdiction  is  still  open.) 

That  "the  jurisdiction  of  county  justices  can  only  be  taken  away 
by  express  words,"  is  a  proposition  recognized  by  Lord  Kenyon,  in 
Blanklni  v.  *WinHtanley  (2),  as  **  not  more  grounded  in  law  than  in  [  *^^  ] 
convenience:'*  and  words  merely  giving  a  jurisdiction  to  borough 
magistrates  do  not  annul  that  of  the  county  justices,  where  it  has 
previously  existed:  Bates  v.  Winstanley  {s).  The  construction  of 
stat.  5  &  6  Will.  IV.  c.  76,  on  which  the  county  justices  have  acted, 
is  supported  by  Reg,  v.  The  Lihahitants  of  Bridgewater  (4,), 

Cjrsstwell  and  Crompton,  contra  : 

If  the  county  Sessions  might  hear  this  appeal,  they  might  also 
try  borough  prisoners.  They  would  do  both  by  virtue  of  their 
commission,  as  they  might  (no  clause  of  ne  intromittant  excluding 
them)  before  stat.  5  &  6  Will.  IV.  c.  76.  If  sects.  105  and  111 
leave  a  concurrent  jurisdiction  in  one  case,  they  do  so  in  the  other. 
Yet  the  enactments  as  to  costs  of  prosecutions  in  sects.  113,  114, 
show  that  the  Legislature  supposed  the  jurisdiction  in  cases  of 
felony  to  be  vested  wholly  in  the  borough  Sessions.  The  words  of 
sect.  105  are  as  conclusive  with  respect  to  appeals  as  to  felonies. 
The  reason  for  making  the  enactment  of  stat.  8  &  9  Will.  III.  c.  30, 
8.  6,  namely,  that  in  borough  Sessions  jurisdiction  was  exercised 
by  a  limited  body,  and  the  same  magistrates  who  made  the  order 
would  very  probably  hear  the  appeal,  exists  no  longer  in  the 
borough  Court  as  constituted  by  stat.  5  &  6  Will.  IV.  c.  76.  If 
appeals  were  cognizable  by  the  county  as  well  as  the  borough 
Sessions,  appellants  would  be  subjected  to  continual  difficulty  in 
ascertaining  the  next  practicable  Sessions. 

Cur.  adr,  rult, 

(1)  See  Reg.  v.  Jhane  (argued  and  4  Ad.  &  El.  689,  and  the  cases  there 
decided  before  the  argument  in  this      cited,  p.  694,  note  {a). 

case),  p.  602,  poit.  (3)  4  M.  &  S.  429. 

(2)  1  R.  R.  704  (3  T.  R.  279).     See  (4)  10  Ad.  &  El.  711. 
Hex  V,  The  Justices  of  Olttucesterahire^ 
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Reo.        Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
Thb  We  have  lately  held  (i)  that,  under  the   105th  section   of  the 

JffSTICES  OP 

Shropshire.  Municipal  Reform  Act,  the  Court  of  Quarter  Sessions  for  a  borough 
[  ^^  ]        has  jurisdiction  to  try  an  appeal  against  the  repoval  of  a  pauper. 
This  case,  and  some  others  which  have  been  since  argued,  require 
us  to  determine  whether  that  jurisdiction  is  exclusive. 

The  sixth  section  of  stat.  8  &  9  Will.  III.  c.  SO,  is  eaationsly 
penned,  probably  to  avoid  giving  offence  to  the  magistrates  in 
limited  jurisdictions ;  but  framed  in  the  spirit  of  jealousy  towards 
them.  It  found  them,  when  assembled  in  Quarter  Sessioii>», 
empowered  to  try  appeals  and  other  questions  in  which  the 
members  of  the  Court  were  likely  to  be  interested  or  prejudiced ; 
and,  without  naming  them,  transferred  that  power  to  the  county 
Sessions,  wherein,  and  "not  elsewhere,*'  they  are  from  thenceforth 
to  be  tried. 

Now  we  have  lately  shown  and  held  that  those  exclusive  words 
are  abrogated  by  the  105th  clause  of  the  Municipal  Reform  Act, 
which  lodges  in  the  hands  of  the  Recorder  all  the  powers  and 
functions  (with  some  specified  exceptions)  that  had  been  transfem^d 
to  the  county  Sessions  by  the  Act  of  Will.  III. 

It  is  possible,  though  highly  improbable,  that  the  Legislature  maj 
have  intended  to  give  a  concurrent  power  of  trial  to  two  jurisdictions 
so  differently  constituted,  and  thus  to  open  new  sources  of  litigation 
as  to  the  manner  in  which,  of  two  competent  jurisdictions,  one  may 
possess  itself  of  an  appeal  cause  to  the  exclusion  of  the  other,  and 
[  '94  ]  the  still  more  serious  doubts  on  the  ^validity  of  trials  for  crimes 
which  fall  within  the  same  provision.  It  is  equally  possible,  and 
in  a  less  degree  improbable,  that  the  intention  to  prevent  these 
evils  may  have  been  entertained  but  not  carried  into  effect;  or, 
finally,  that  the  whole  subject  may  have  been  overlooked.  In  any 
one  of  these  cases,  we  should  be  bound  to  discover  what  the  law  is, 
and  declare  it,  without  any  regard  to  the  consequences  of  its 
imperfection. 

The  rules  for  interpreting  statutes  have  been  much  discussed  ui 
these  arguments:  but  we  apprehend  that,  in  applying  them  u> 
questions  on  the  effect  of  an  enactment,  we  can  never  safely  loee 
sight  of  its  object. 

We  have  already  referred  to  that  of  stat.  8  &  9  Will.  III.  c.  80. 
It  was  to  deprive  the  borough  Sessions  of  their  power  in  certain 
cases :  and  this  is  effected  by  giving  it  exclusively  to  the  county 

(1)  Beg.  V,  St,  EdmuHfPSf  Salisbury,  ante,  p.  584. 
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Sessions.      Parliament,  in  William    the    Third's  time,  may   be        Reg. 
supposed  to  address  the  borough  justices  of  the  peace:    ''We         the 

cannot  trust  you  with   this  power.      We  take  it  from  you,  and  SHBOMmBB. 
authorize  the  county  justices  of  the  peace  to  act  in  your  place.''         reg. 
But  the  Parliament  of  William  the  Fourth  holds  the  opposite        ^^^ 

language.     "We  wish  you  to  be  restored  to  the  jurisdiction  of  Justices  op 
which  you   were  deprived,   and  have  taken  effectual    means    to         j^^^ 
prevent  the  abuse  which  led  to  the  deprivation."     Since,  then,        -^- 

X  MM  Kt 

the  object  is  directly  reversed,  and  the  borough  Sessions  empowered   Jubticks  of 
to  act,  we  cannot  reasonably  doubt  that  Parliament  designed  to  put 
an  end  to  that  power  which  had  been  for  the  first  time  given  to 
a  foreign   body  for  the  purpose  of  supplying  the   deficiency  of 
judicature  which  the  exclusion  had  caused. 

The  two  enactments  are  substantially  but  one.     "  Let  A.  perform 
the  oflBce  which  we  take  from  B."    But  *when  B.'s  ofl&ce  is  revived       [  '^^  ] 
in  him,  A.'s  must  cease,  as  far  as  the  exclusion  of  B.  is  concerned ; 
and,  that  exclusion  being  manifestly  the  sole  reason  for  giving  A. 
the  office,  he  is  ipso  facto  deprived  by  the  reappointment  of  B. 

The  first  section  of  the  Municipal  Act  repeals  all  former  laws 
that  are  contrary  to  its  provisions,  not  indeed  going  farther  than 
the  principle  of  the  common  law,  but  explaining,  perhaps,  why  it 
was  not  thought  necessary  to  repeal  in  express  terms  the  Act  of 
Will.  III. 

The  111th  clause  is  generally  admitted  not  to  apply  to  the 
Quarter  Sessions,  and  to  have  been  framed  with  special  regard 
to  the  altered  boundary  of  boroughs :  but  it  certainly  furnishes 
evidence  of  the  desire  felt  by  the  Legislature  to  prohibit  the  county 
magistrates  from  interfering  with  those  who  bear  authority  in  the 
borough. 

Upon  the  whole,  we  think  that  the  Quarter  Sessions  for  the 
borough  of  Shrewsbury  had  exclusive  jurisdiction  to  try  the  present 
appeal. 

In  Reg.  v.  The  Justicet  of  Suffolk,  the  rule  will  be  discharged. 
And 

In  Reg,  v.  The  Justices  of  Lancashire,  the  rule  will  be  absolute  for 
a  certiorari. 

Rules  accordingly  in  the  tico  latter  cases. 
Judgment  for  the  defendants  in  Reg,  v.  The  Justices 
of  Shropshire  (i). 

(1)  See  the  next  case. 
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1841.  EEG.   V.   HENRY    DEANE  and   Otheks. 

'^''_^'  (2  Q.  B.  90—107 ;  S.  C.  10  L.  J.  M.  C.  126.) 

[9^1  Under  stat .  9  Geo.  I V.  c.  6 1 , 8. 27 ,  an  appeal  lies  to  the  county  Quarter  Sessiong 

against  the  refusal  of  justices  in  Special  Sessions  to  grant  an  ale-house  license. 

In  a  borough  having  a  separate  Court  of  Quarter  Sessions  under  stat. 
5  &  6  Will.  IV.  c.  76,  8.  103  (1),  the  Becorder  cannot  try  an  appeal  against 
such  a  refusal,  that  power  being  withheld  from  him  by  sect.  105. 

But  an  appeal  against  refusal  of  a  license  by  justices  of  such  borough 
may  still  be  tiied  at  the  county  Sessions. 

Stat.  5  &  6  Will.  IV.  c.  76,  s.  Ill  (2),  excluding  the  county  justices 
from  jurisdiction  in  any  part  of  a  borough,  relates  only  to  jurisdiction 
exercised  out  of  Sessions. 

At  the  general  annual  licensing  meeting,  holden  in  and  for  the 
borough  of  Beading,  September  2nd  and  16th,  1840,  Joseph  Wilson 
applied  for  a  license  to  sell  exciseable  liquors  retail,  to  be  drunk  on 
the  premises,  at  a  certain  house  in  the  borough,  which  license  the 
justices  refused.  Wilson  appealed  to  the  Quarter  Sessions  for  the 
county,  holden  in  the  following  October:  and  the  Court  then 
ordered  that  the  license  should  be  granted. 

Sir  J.  Camphell^  Attorney-General,  in  Michaelmas  Term,  1840, 
obtained  a  rule  for  a  certiorari  to  remove  the  order  of  Sessions  into 
this  Court;  and  Ti/rwhitt,  in  Hilary  Term,  1841,  obtained  a  rule 
calling  upon  the  prosecutor  to  show  cause  why  the  order  of  Sessions 
should  not  be  quashed. 

It  appeared  on  affidavit  that  the  borough  was  incorporated  by 
charter  of  Charles  I.,  who  granted  that  the  mayor  of  the  borough, 
the  Bishop  of  Salisbury,  his  chancellor  or  commissary,  the  senior 
alderman,  and  the  alderman  then  being,  or  who  thereafter  yearly 
should  be,  the  last  mayor,  for  the  time  being,  and  each  of  them, 
should  be  a  justice  of  peace  within  the  borough,  with  jurisdiction 
therein  as  such,  exclusive  of  justices  of  the  county,  as  to  whom 
there  was  a  non  intromittant  clause.  King  William  IV.,  by  letters 
patent  of  the  first  year  of  his  reign,  granted  that  the  same  persons, 
with  the  addition  of  some  others,  should  be  his  Majesty's  justices  of 
[  ♦97  ]  *the  peace  within  the  borough,  repeating  the  non  intromittant 
clause.  After  the  passing  of  stat.  5  &  6  Will.  IV.  c.  76,  justices  for 
the  borough  were  appointed  under  that  Act ;  and  it  also  obtained  a 
separate  Court  of  Quarter  Sessions.  Wilson's  application  was  made 
subsequently  at  a  Special  Session  of  the  borough  justices,  and  was 
refused,  his  house  not  having  theretofore  been  licensed,  and  the 

(1)  See  now  the  Municipal  Corpora-  (2)  See  now  the  Municipal  Corpora- 

tions Act,  1882  (45  &  46  Vict.  c.  50),       tions  Act,  1882  (45  &  46  Vict.  c.  50), 
ss.  162,  165.— A.  C.  s.  154.— A.  C. 
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justices  being  of  opinion  that  the  number  of  licensed  houses  in  the         Reo. 
borough  was  already  sufficient.     On  the  hearing  of  the  appeal,  the       deanr. 
jurisdiction  of  the  county  Sessions  was  disputed;  but  the  Court 
decided  that  they  had  it ;  the  respondents  also  contended  that  the     - 
notice  of  appeal  did  not  show  any  grievance  for  which  an  appeal 
lay :  but  the  Court  overruled  this  objection  also,  allowed  the  appeal, 
and  granted  the  license.     The  affidavit  in  opposition  to  the  rule 
stated  that  it  had  been  the  practice,  since  stat.  5  &  6  Will.  lY.  c.  76, 
to  appeal  to  the  county  Sessions,  and  not  those  of  the  borough, 
against  orders  of  removal  made  by  the  borough  justices. 

The  grounds  of  the  present  motion  were,  that  the  borough 
justices  in  Special  Sessions  had  a  discretionary  power,  under 
stat.  9  Geo.  IV.  c.  61,  to  refuse  or  grant  the  license;  that  no 
appeal  to  Quarter  Sessions  against  such  refusal  ever  lay  ;  but  that 
if  stat.  9  Geo.  lY.  c.  61,  s.  27,  gave  such  appeal,  it  was  taken 
away  by  stat.  5  &  6  Will.  lY.  c.  76. 

Sir  F,  Pollock  and  Carrington  now  showed  cause  : 

First :  the  Licensing  Act,  9  Geo.  lY.  c.  61,  s.  27,  expressly 
provides,  ''  that  when  any  cause  of  complaint  shall  have  arisen 
within  any  liberty,  county  of  a  city,  county  of  a  town,  city,  or  town 
corporate,  it  shall  be  lawful  for  the  person  who  shall  think  himself 
so  as  aforesaid  aggrieved,"  namely  "by  any  act  of  any  justice'* 
(or  justices ;  sect.  37)  *done  in  or  concerning  the  execution  of  this  [  'S^  ] 
Act,  "  to  appeal  against  any  such  act  as  aforesaid,  if  he  shall  think 
fit,  to  the  Quarter  Sessions  of  the  county  within  or  adjoining  to 
which  such  liberty  or  place  shall  be  situate:"  and,  by  the  earlier 
part  of  the  clause,  '*  in  case  the  act  appealed  against  shall  be 
the  refusal  to  grant  or  to  transfer  any  license,"  and  the  Sessions 
reverse  the  judgment  under  which  such  act  was  done,  it  shall  be 
lawful  for  them  to  grant  or  transfer  such  license.  Secondly,  as 
to  the  operation  of  stat.  5  &  6  Will.  lY.  c.  76.  By  sect.  105  the 
Eecorder  of  a  borough  having  a  grant  of  Quarter  Sessions  is 
expressly  disabled  from  licensing.  The  reasonable  inference  from 
that  clause  and  sect.  27  of  the  former  Act  is,  that  he  cannot  try 
an  appeal  against  the  refusal  to  license.  It  has  been  shown  that, 
before  the  Act,  this  jurisdiction  belonged  to  the  county  Sessions. 
By  stat.  5  it  6  Will.  lY.  c.  76,  s.  Ill,  where  a  borough  has  no  grant  of 
Quarter  Sessions,  the  justices  for  the  county  shall  exercise  the  juris- 
diction of  justices  in  and  for  the  borough  as  fully  as  by  law  they 
and  each  of  them  can  or  ought  to  do  in  and  for  the  county ;  **  and 
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Beg.  no  part  of  any  borough  in  and  for  which  a  separate  Court  of  Quarter 
Deans.  Sessions  of  the  peace  shall  be  holden  shall  be  within  the  jari^dic- 
tion  of  the  justices  of  any  county  from  which  such  borough  before 
the  passing  of  this  Act  was  exempt.'*  But  this  claase  does  not 
take  away  the  appeal  given  by  stat.  9  Geo.  lY.  c.  61,  s.  27.  If 
that  were  so,  and  if,  as  it  seems,  the  borough  Recorder  cannot 
entertain  such  appeal,  none  is  left.  The  meaning  of  stat.  5  il  6 
Will.  IV.  c.  76,  s.  Ill,  is  that,  where  certain  parts  of  counties  havf^ 
been  newly  brought  within  the  limits  of  boroughs  by  sect.  7  of 
[  *99  ]  that  statute  and  by  the  Boundary  Act,  ^2  &  3  Will.  IV.  c.  64,  thost 
parts  shall  be  exempt  from  the  county  jurisdiction,  so  far  as  the 
borough  was  previously  exempt,  but  no  farther.  And  the  jurisdiclion 
there  excluded  seems  to  be  the  general  exercise  of  authority  by  thf 
justices  in  examining  felons,  stopping  highways,  and  other  matters 
transacted  out  of  Sessions.  But,  at  all  events,  the  borough  of 
Beading  never  was  exempt  from  the  jurisdiction  of  the  county 
justices  as  to  the  hearing  of  appeals  against  refusals  tx)  license. 
The  cases  in  which  it  has  been  held  that  prior  special  enactments 
are  not  repealed  by  subsequent  general  ones  have  been  lately  brought 
before  this  Court (i).  Williama  v.  Pritchard(2)  may  be  added; 
which  shows  that,  in  considering  the  effect  of  the  later  enactment, 
regard  must  be  paid  to  the  intention  of  the  Legislature,  even  when 
the  words  of  the  clause  strictly  construed  seem  clear :  much  more 
will  this  rule  prevail  if  the  words  be  ambiguous. 

Sir  J.  Campbell,  Attorney-General,  Sir  W.  W.  FoUett,  T^nrhitt, 
and  Bros,  contra : 

First,  an  appeal  lies  only  where  expressly  given :  and  stat 
9  Geo.  lY.  c.  61,  does  not  give  an  appeal  to  the  county  Sessions 
where  a  license  is  refused.  The  appeal  clause,  sect.  27,  does  not 
necessarily  relate  to  licensing ;  for  there  are  several  penal  clauses 
giving  powers  to  a  justice  or  justices,  the  exercise  of  which  mar 
be  a  subject  of  appeal.  **  Any  act  of  any  justice,'*  in  sect.  27. 
seems  naturally  referable  to  proceedings  on  conviction  by  a  single 
justice,  as  under  sects.  18,  19,  28,  25.  But,  assuming  thas 
''justice,"  here,  may  mean  ''justices,"  the  justices  meeting  in 
[  *ioo  ]  Special  Sessions  under  *this  Act  are,  by  sect.  1,  "  to  grant  licenses, 
for  the  purposes  aforesaid,  to  such  persons  as  they  the  said  justices 
shall,   in   the  execution  of  the  powers  herein  contained,  and  in 

(1)  Jief,,  V.  Sf,  Kdmmtd's,  Sttliabunj,  (2)  2  B.  R.  310  (4  T.  R.  2). 

p.  584,  aiite. 
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the  exercise  of  their  discretion,  deem  fit  and  proper :  "  and  by         Reg. 
sect.  9  the  decision  rests  with  the  majority.    The  mere  exercise       deane. 
of  a  discretion  cannot  be  appealed  against  as  a  grievance.     If  there 
were  not  a  bond  fide  exercise  of  discretion,  as  if  corruption  were 
shown,  or  the  application  had  not  been  at  all  considered,  or,  again, 
if  the  justices  refused   to  examine  upon  oath  in  a  case  within, 
sect.  12,  or  justices  acted  who  were  disqualified  by  sect.  6,  an 
appeal  might  lie  :  but  here  the  complaint  is  only  that  the  majority 
of  justices  liave  refused  instead  of  granting. 

(Sir  F.  Pollock  referred  to  Rex  v.  The  Justices  of  Middlesex  (i), 
where  Littlbdalb,  J.  says  that  the  words  **  person  who  shall 
think  himself  aggrieved,"  in  sect.  27,  ''mean  a  person  who  is 
immediately  aggrieved  by  the  act  done,  as  by  the  refusal  of  a 
license  to  himself.'*) 

The  decision  there  turned  wholly  on  the  distinction  between  an 
immediate  injury  and  a  consequential  prejudice  or  inconvenience. 
Before  this  Act  passed,  the  discretion  vested  in  licensing  justices 
was  held  a  sufficient  answer  to  an  action  for  refusing  a  license, 
no  corrupt  motive  being  proved :  Bassett  v.  Godschall  (2) ;  and 
a  rule  nisi  for  a  criminal  information  was  discharged  on  the  same 
ground :  Kex  v.  Young  (3).  The  appeal  clause  in  question  does 
not  introduce  any  new  rule.  As  to  the  words  ''in  case  the  act 
appealed  against  shall  be  the  refusal  to  grant  or  to  transfer  any 
license,'*  before  this  Act  passed  the  Sessions  had  no  power  under 
any  circumstances  to  license:  by  this  "^clause  the  defect  is  supplied,  [  *ioi  ] 
wherever  an  improper  refusal,  of  the  nature  before  pointed  out,  is 
brought  before  the  Sessions. 

Secondly,  if  it  were  shown  that  a  Becorder  could  not  try  this 
appeal,  it  would  not  necessarily  follow  that  the  county  Sessions  had 
jurisdiction.  In  Palmer  v.  Powell  (4)  it  was  held  that  the  town 
council  of  Bristol,  after  stat.  5  &  6  Will.  lY.  c.  76,  could  not  exercise 
the  jurisdiction,  formerly  vested  in  the  Quarter  Sessions  for  the 
city  and  county,  of  reducing  the  fees  payable  in  the  Court  of 
Bequests,  though  it  was  not  decided  that  the  Becorder  had  that 
power;  and  it  is  evident  that  if  he  had  been  held  not  to  possess  it 
the  decision  must  have  been  the  same.  It  is  not  clear  that 
sect.  105  excludes  the  Becorder's  jurisdiction  on  appeal ;  for  it  is 

(1)  37  B.  B.  594  (3  B.  &  Ad.  938).  (3)  1  Burr.  556. 

(2)  3  Wils.  121.  (4)  55  B.  B.  747  (6  M.  &  W.  627), 
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Reg.  said  only  that  no  Recorder  **  by  virtue  of  his  office  "  shall  have 
Deane.  power  to  grant  a  licence  ;  but,  taking  the  whole  section  together, 
it  may  be  questioned  whether  the  words  **  by  virtue  of  his  office  " 
apply  to  acts  which  the  Recorder  does  when  performing  the  func- 
tions of  a  Court  of  Quarter  Session,  before  stated  in  that  clause. 
At  all  events,  if  there  be  words  in  the  statute  sufficient  in  them- 
selves to  oust  the  county  Sessions  of  jurisdiction,  then,  according 
to  the  rule  of  construction  stated  by  Coleridge,  J.  in  Hex  v.  The 
Poor  Laic  Commissioners,  In  the  matter  of  the  Parish  of  St. 
Pancras  (i),  the  Court  will  not  attempt  to  mould  the  language  for 
the  sake  of  an  apparent  convenience,  without  the  clearest  evidence 
of  a  corresponding  intention  in  the  Legislature.  Now  sect.  Ill 
enacts  that  no  part  of  a  borough  having  a  separate  Court  of  Quarter 
[  *102  ]  Sessions  shall  be  within  the  jurisdiction  *of  the  justices  of  any 
county  from  which  such  borough  was  exempt  before  the  statute. 
Reading  was  exempt  before  the  passing  of  stat.  5  &  6  Will.  lY. 
c.  76  :  and  it  might  well  be  contended  that,  even  then,  the  county 
Sessions  could  not  have  heard  such  an  appeal  as  this  :  but  now,  if 
they  could  hear  it,  the  county  justices  would  exercise  an  important 
jurisdiction  within  the  borough  ;  for,  by  stat.  9  Geo.  IV.  c.  61, 
s.  27,  the  justices  who  hear  an  appeal  may,  if  they  allow  it,  grant 
the  license,  thus  overruling  the  discretion  of  the  borough  justices. 
In  the  latter  part  of  that  section  it  is  evidently  contemplated  that 
the  justice  refusing  the  license  might  (if  he  were  not  prohibited) 
be  one  of  those  who  heard  the  appeal.  Williams  v.  Prit<'hanl  (2) 
was  a  case  in  which  affirmative  and  general  words  were  held  not 
to  have  a  repealing  force ;  the  different  effect  ascribable  to  negative 
words  is  shown  by  Rex  v.  The  Justices  of  Leicester  (3)  and  Hex  v. 
The  Justices  of  Essex  (4,). 

Either,  therefore,  the  hearing  of  such  appeals  as  this  belongs 
to  the  borough  justices,  or  it  is  unprovided  for  since  stat.  5  &  6 
Will.  IV.  c.  76. 

Lord  Dbnman,  Ch.  J. : 

It  has  been  ingeniously  contended,  but  I  was  surprised  to  hear 
such  an  argument,  that  stat.  9  Geo.  IV.  c.  61 ,  s.  27,  never  gave  an 
appeal  against  a  refusal  to  license.  I  have  not  the  slightest  doubt 
on  this  subject :  no  legislative  provision  can  be  clearer  than  the 

(1)  6  Ad.  &  El.  I,  7.  4  East,  142;  Bex  v.  Sparrow,  2  Stm. 

(2)  2  R.  R.  310  (4  T.  R.  2).  1123. 

(3)  31  R.  R.  135  (7  B.  &  C.  6).   And  (4)  17  R.  R.  422  (5  M.  &  S.  513), 
see  Rex  v.  The  Justices  of  Denbighshire ^ 
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enactment  in  that  section  giving  the  appeal.     The  words  of  the         Reg. 
Act  are  so  plain  that  no  ingenuity  can  raise  a  question  upon  them.       deIne. 
Sect.  1  gives  the  justices  power  *to  license  ;  and  sect.  27  gives  an       [  *103  ] 
appeal  to  ''any. person  who  shall  think  himself  aggrieved  by  any 
act  of  any  justice,  done  in  or  concerning  the  execution  of  this  Act.** 
Some  questions  might  arise  as  to   the   nature  of  the  grievance 
for  which  an  appeal  should  lie ;  but,  when  the  clause  goes  on  to 
provide  for  the  case  in  which  "  the  act  appealed  against  shall  be 
the   refusal  to  grant  or  to  transfer  any  license,**   I  cannot   see 
how  a  doubt  can  be  suggested  :    and  it  is  not  sufficient  for  that 
purpose  to  suppose  cases  in  which  a  grievance  might  arise  from  a 
mistake  of  the  justices  as  to  some  particular  clause  of  the  statute  ; 
assuming  that  the  supposed  mistake  amounted  to  refusal. 

Then,  the  statute  of  9  Geo.  IV.  having  given  an  appeal  to  the 
county  Sessions,  is  it  taken  away  by  stat.  5  &  6  Will.  IV.  c.  76  ? 
The  general  powers  given  by  sect.  105  to  the  Recorder  of  a  borough 
having  a  grant  of  separate  Quarter  Sessions  are  certainly  large 
enough,  as  at  first  stated,  to  include  the  jurisdiction  of  hearing 
these  appeals,  for  he  is  to  have  ''  cognizance  of  all  crimes,  offences, 
and  matters  whatsoever  cognizable  by  any  Court  of  Quarter 
Sessions  of  the  peace  for  counties  in  England.**  But,  lest  he 
should  exercise  the  power  of  sitting  as  a  court  of  appeal  from  the 
licensing  justices,  it  is  added  *'  that  no  Recorder,  by  virtue  of  his 
office,  shall  have  power  **  **  to  grant  any  license  or  authority  to 
any  person  *'  **  to  sell  exciseable  liquors  by  retail."  This  is  the 
same  as  if  it  had  been  said  that  the  Recorder  shall  have  authority 
to  do  every  thing  which  the  county  Sessions  might  do,  except 
granting  a  license,  a  power  which  stat.  9  Geo.  IV.  c.  61,  s.  27, 
enables  county  justices  to  exercise,  thereby  reversing,  if  they 
see  fit,  the  refusal  of  the  Petty  Sessions  to  allow  such  license. 
*Then,  is  that  clause  overridden  by  sect.  Ill  ?  The  concluding  [  •104  ] 
enactment  there,  that  no  part  of  any  borough  having  a  separate 
Court  of  Quarter  Sessions  ''shall  be  within  the  jurisdiction  of  the 
justices  of  any  county  from  which  such  borough  before  the  passing 
of  this  Act  was  exempt,**  is  expressed  in  very  large  words ;  and, 
considered  by  themselves,  they  might  seem  to  take  away  the 
j  urisdiction  over  these  appeals.  But  I  think  that  they  apply  only 
to  the  ordinary  powers  of  a  justice  of  peace,  and  do  not  repeal 
stat.  9  Geo.  IV.  c.  61,  s.  27,  which  would  have  been  repealed  by 
stat.  6  &  6  Will.  IV.  c.  76,  s.  105,  but  is  kept  alive  by  the  concluding 
proviso  of  that  section.     I  am  therefore  of  opinion  that  the  county 
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Bbg.        justices  had  power  to  decide  whether  the  refusal  of  the  boroofib 

a* 

Deakb.  justices  to  license  was  or  was  not  well  grounded.  How  far  it  might 
be  proper  to  give  them  such  a  jurisdiction  may  be  a  qaeation ;  but 
no  general  observation  on  this  subject  can  prevail  against  the 
distinct  words  of  a  statute. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  Sect.  27  of  stat.  9  Geo.  IV.  c.  61,  u 
so  clear  that  I  cannot  agree  with  the  respondents'  counsel  in 
limiting  it  to  the  cases  of  refusal  to  hear,  and  others  which  have 
been  put.  The  words  ''  in  case  the  act  appealed  against  shall  be 
the  refusal  to  grant  or  to  transfer  any  license  "  do  not  allow  of  such 
a  restriction.  Beference  was  made  to  former  sections,  as  giving  a 
discretionary  power  to  the  justices ;  and  it  was  inferred  from  these 
that  no  appeal  could  have  been  contemplated:  but  there  are  no 
words  which  bear  out  that  assumption  ;  and  sect.  27  is  express  to 
the  contrary.  There  is  no  doubt,  therefore,  that  before  stat.  5  &  6 
[  *105  ]  Will.  lY.  c.  76,  an  appeal  lay  to  the  county  Sessions  ^against  a 
refusal  to  license.  A  person  not  prejudiced  as  to  any  vested  intercut 
might  not  be  a  party  '* aggrieved"  within  sect  27  of  the  former 
Act,  and  therefore  not  entitled  to  appeal  (i) ;  but  the  subseqaent 
words,  "  in  case  the  act  appealed  against  shall  be  the  refusal  *'  t<:t 
license,  clearly  show  that  such  refusal  would  be  a  grievance 
entitling  the  party  to  appeal.  Sect.  Ill  of  stat.  5  &  6  Will.  IV. 
c.  76,  has  not  the  operation  contended  for  by  the  Attorney-Genf  raJ, 
but  was  meant  for  a  different  purpose.  Certain  powers  are  limited 
by  this  Act  to  such  boroughs  as  have  a  grant  of  Quarter  Sessions; 
but,  as  the  non  intromittant  clauses  still  remained  in  the  charters 
of  boroughs  which  had  not  such  grant,  it  was  necessary  that  a 
power  should  be  given  to  the  county  justices  to  act  in  such  boroughs : 
and  this  is  done  by  sect.  Ill,  the  effect  of  which  is  that,  where 
there  is  no  grant  of  a  separate  Court  of  Quarter  Sessions,  the 
justices  of  the  county  shall  have  jurisdiction,  although  the  borough 
charter  may  contain  a  non  intromittant  clause.  I  do  not  knov 
what  was  the  object  of  the  latter  part  of  this  section ;  perhaps  it 
may  have  reference  to  newly  added  portions  of  boroughs ;  bat  I 
think  that  it  applies  only  to  the  jurisdiction  of  justices  out  of 
Sessions.  Sect.  105  certainly  puzzled  me.  I  thought  at  first  that 
the  proviso  there  applied  to  the  jurisdiction  of  the  Recorder  as  a 
justice  of  peace,  which  he  is  by  sect.  108  ;  but  the  connexion  of  the 

(1)  7?«r  V.  The  Just  ires  of  Mi^hlUstx,  37  B.  R.  594  (3  B.  &  Ad.  93H% 
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proviso  with  the  other  parts  of  the  clause  must  be  attended  to.         Rbg. 

The  proviso  enacts  that  '*  no  Recorder,  by  virtue  of  his  office,  shall       deIne. 

have  power  "  to  grant  any  license.     Now,  even  if  this  clause  had 

been  omitted,  he  never  could,  out  of  Sessions,  have  *granted  a       [  'loe  J 

license  alone,  because  stat.  9  Geo.  IV.  c.  61,  s.  7,  requires  at  least 

two  justices  for  that  purpose;  but,  as  a  Court  of  Quarter  Sessions, 

he  might  have  granted  it  on  appeal,  by  sect.  27  of  that  Act,  and 

sect.  105  of  Stat.  5  &  6  Will.  IV.  c.  76,  if  the  proviso  had  not 

restrained  him.     The  prohibition,  therefore,  seems  pointed  to  the 

granting  of  licenses  on  appeal.     The  same  proviso  forbids  him 

to  make  any  rate  in   the  nature  of  a    county   rate,  though,  by  * 

sect.  92,  an  appeal  lies  to  him  against  such  rate ;  and  I  thought 

the  proviso  was  intended  to  deprive  him  in  the  same  manner  of 

original  but  not  of  appellate  jurisdiction  as  to  licenses  :  but  county 

rates  are  made  originally  at  Sessions,  and  therefore  sect.  105  would 

have  given  the  Recorder  a  concurrent  jurisdiction  with  that  of  the 

town  council  under  sect.  92  as  to  making  rates,  if  the  proviso  had 

not  intervened.     Therefore  the  inference  which  at  first  occurred  to 

me  does  not  arise. 

WiLLUMS,  J. : 

I  listened,  without  being  much  convinced,  to  the  argument 
intended  to  show  that  the  applicant  for  a  license  in  this  case  was 
not  a  party  aggrieved  within  stat.  9  Geo.  IV.  c.  61.  Sect.  27  of 
that  Act  makes  it  quite  clear  that  a  refusal  to  license  at  Special 
Sessions  is  a  matter  of  appeal ;  and  such  appeal  must  be  made  to 
the  Quarter  Sessions  for  the  county.  And  then,  as  sect.  105  in 
effect  deprives  the  Recorder  of  all  judicial  power  as  to  such  appeals, 
the  refusal  to  license  is  a  grievance  without  remedy  unless  the 
jurisdiction  of  the  Quarter  Sessions  be  retained.  It  is  true  that 
this  argument  could  not  prevail  if  the  words  of  sect.  Ill  were 
directly  opposed  to  it :  but  I  think  it  may  be  understood  that  the 
jarisdiction  of  county  justices  there  excluded  is  the  ordinary,  not 
the  appellate  jurisdiction. 

Coleridge,  J. :  [  107  ] 

I  am  of  the  same  opinion.  The  question  as  to  the  effect  of 
stat.  5  &  6  Will.  IV.  c.  76,  s.  105,  has  received  a  complete  answer ; 
and  the  tendency  of  that  section  is  for,  rather  than  against,  the 
present  appeal.  The  greatest  difficulty  was  on  the  operation  of 
sect.    Ill  :    and,    if    I    thought    that    the    construction   we    are 
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Rbo.  adopting  put  any  force  on  the  meaning  of  the  Act,  I  shoald  \^ 
DkInk.  the  last  to  concur  in  it;  for  the  longer  I  sit  here  the  more  I 
feel  the  importance  of  seeking  only  the  meaning  of  a  statnttf 
according  to  a  fair  interpretation  of  the  words,  and  acting  apon 
that.  Sect.  Ill  is  quite  consistent  with  stat.  9  Geo.  IV.  c.  61,  s.  27. 
By  the  first  part  of  sect.  Ill,  where  his  Majesty  "  shall  not  have 
granted  that  a  separate  Court  of  Quarter  Sessions  of  the  peAee 
shall  be  holden  *'  in  and  for  any  borough,  the  justices  for  the 
county  **  shall  exercise  the  jurisdiction  of  justices  of  the  peace  in 
and  for  such  borough  as  fully  as  by  law  they  and  each  of  them 
can  or  ought  to  do  in  and  for  the  said  county."  What  is  meant 
by  this  ?  It  must  be  some  jurisdiction  other  than  that  of  holding 
Quarter  Sessions,  because  the  power  to  exercise  it  is  given  where  a 
grant  of  Quarter  Sessions  has  not  been  made  to  the  boroa<;h  ;  the 
acts,  therefore,  which  are  authorized  in  this  part  of  the  seetioiu 
must  be  other  acts  than  those  of  a  Court  of  Quarter  Sessions. 
Then  taking  the  words  '^  jurisdiction  of  the  justices  of  anycoonty" 
in  the  latter  part  of  the  section,  and  comparing  them  with  the 
words  ''  jurisdiction  of  the  justices  of  the  peace,*'  three  lines  abovir. 
it  is  clear  that  the  **  jurisdiction  "  secondly  mentioned  relates  als» 
to  acts  done  out  of  Quarter  Sessions.  This  clause,  therefore,  and 
stat.  9  Geo.  lY.  c.  61,  s.  27,  are  framed  diverso  intuitu. 

Rxdt  discharged. 
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June^,  ^2  Q.  B.  108—112 ;  S.  C.  1  G.  &  D.  532 ;  1 1  L.  J.  Q.  B.  146 ;  6  Jur.  54Ki 

[  108  ]  When  the  goods  of  a  defendant,  who  alleges  that  he  holds  them  »<lfl5 

as  trustee,  are  taken  in  execution,  the  defendant,  in  his  chaiscter  >]f 
trustee,  may,  in  general,  dispute  the  seizure ;  and  the  sheriff,  in  such  c&ar. 
is  entitled  to  the  benefit  of  an  interpleader  rule  under  sect.  6  of  ^ut. 
1  &  2  WiU.  IV.  c.  58.    But, 

Qtvoert  whether  this  would  be  so,  if  the  defendant  had  poaaeeeed  tike  g««or 
for  a  long  time  under  circumstances  inconsistent  with  the  trust. 

C.  C.  JoxESy  in  this  Term,  obtained  a  rule  calling  on  the 
plaintiff  and  the  defendant  W.  Lay  cock  *'  (trustee  for  Frederick 
Charles  Miller  and  Henry  John  Miller)  "  to  appear  before  \ix^ 
Court,  and  state  the  nature  and  particulars  of  their  respectirt* 
claims  to  the  goods  and  chattels  seized  by  the  sheriff  of  Middlest-i 
under  a  fi.  fa.^  and  maintain  or  else  relinquish  the  same*  acd 

(1)  Approved  in  In  re  Morgan,  PHIgrm  v.  PfVffrern  (1881)  18  Ch,  D.  93.  .'••. 
50  L.  J.  Ch.  834.— A.  C. 
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show  cause  why  the  Court  should  not  make  such  rule  as  the  Court     fenwick 
should  think  fit,  pursuant  to  the  statute,  Sec.  Laygock. 

The  rule  was  obtained  on  behalf  of  the  sherifif.  It  appeared 
that,  after  the  seizure,  the  sheriff's  officer  received  a  notice  from 
the  defendant  that  the  goods  were  not  defendant's  property,  but 
were  held  by  him  as  a  trustee,  under  the  will  of  the  late  Amelia 
Miller,  for  her  children,  Frederick  Charles  Miller  and  Henry  John 
Miller,  under  which  will  the'  defendant  claimed  the  goods  as 
trustee ;  and  that,  if  the  sheriff  removed  or  sold,  he  would  do  so 
at  his  peril. 

In  this  Term  (i), 

Whitehurst  was  heard  for  the  execution  creditor.  Miller  for  the 
defendant,  and  C.  C,  Jones  for  the  sheriff.  The  course  of  the 
argument  will  sufficiently  appear  by  the  judgment.  Besides  the 
cases  there  mentioned,  the  following  were  cited  :  Putney  v.  Tring  (2), 
Sturgess  v.  Claude  (3),  Izod  v.  Lanih  (4),  Quick  v.  Staines  (5). 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  :  [  109  ] 

This  was  a  sheriff's  interpleader  rule,  under  stat.  1  &  2  Will.  IV. 
c.  58(6).  And  the  question  raised  was,  whether  the  defendant  or 
execution  creditor  was,  under  the  circumstances,  entitled  to  be  the 
claimant,  and  whether,  such  claim  having  been  made,  the  sheriff 
could  come  to  this  Court  for  relief. 

The  ground  on  which  the  defendant  resists  the  seizure  by  the 
sheriff  is,  that  the  goods  on  which  the  levy  is  made  are  not  his  in 
his  own  right,  but  that  he  holds  possession  of  them  as  executor  of 
one  Amelia  Miller,  in  trust  for  the  payment  of  her  creditors,  and 
the  maintenance  and  education  of  two  of  her  children  until  they 
come  of  age,  when  they  are  to  be  sold  and  the  proceeds  divided 
between  them.  The  testatrix  died  in  November,  18B9 ;  and  the 
defendant  has  been  in  possession  of  part  of  the  goods  ever  since. 
These  goods  consisted  of  fixtures  and  trade  utensils,  with  which, 
and  the  stock  found  on  the  premises  at  the  time  of  her  death,  he 
has  carried  on  the  business  for  the  purpose  of  the  trust,  replacing 

(1)  June  12th.     Before  Lord  Den-  (5)  4  R.  R.  801  (1  Bos.  &  P.  293). 
man,  Ch.  J.,  Patteson,  Williams,  and  (6)  Repealed  46  &  47  Vict.  c.  49,  s.  3. 
Coleridge,  JJ.  See  now  R.  S.  C,  0.  LVII.,  r.  I  (b), 

(2)  5  M.  &  W.  425.  and  Ex  jxirie  Mersey  Dorks   ami  Har- 

(3)  1  Dowl.  P.  C.  50t3.  hour  Board  [1899J  I  Q.  B.  546,  551,  68 

(4)  1  Cr.  &  J.  35.  L.  J.  Q.  B.  540,  C.  A.— A.  C. 
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Fenwiok  the  consumed  stock  by  the  proceeds  of  the  business,  and  applyin:: 
Latcook.  ^he  residue  of  them  as  directed  by  the  will.  He  has  no  personal 
interest,  except  as  he  pays  himself  the  foreman's  wages,  which  hv 
used  to  receive  in  the  lifetime  of  the  testatrix.  The  action  is 
brought  against  him  in  his  private  character,  and  not  as  execaUH'. 
We  apprehend  the  law  upon  the  subject  is  tolerably  well  settltti 
in  Whale  v.  Booth  (i),  to  be  found  in  a  note  to  Farr  v.  Xewman  ,21, 
r  *iio  ]  but  fully  reported  in  Douglas.  *It  was  held  that,  where  the  sheriff 
seized  and  sold  the  goods  of  the  testator  on  an  execution  for 
the  executor's  own  debt,  the  property  passed  by  the  sale,  although 
the  plaintiff  was  cognizant  of  the  fact ;  but  there  Lord  Maksfiel'* 
said  that  the  executor  might  have  disputed  the  seiznre  with  the 
sheriff:  and  he  puts  the  case,  by  reason  of  the  executor's  con- 
sent, on  the  footing  of  an  alienation  by  the  executor.  In  Farr  v. 
Newman  (2),  this  Court,  Buller,  J.,  dissenting,  held  that,  where  a 
writ  at  the  suit  of  the  testator's  creditor  came  in  before  a  writ  at 
the  suit  of  the  executor's  creditor  had  been  executed,  the  sbenf 
was  bound  to  levy  under  the  last  delivered  writ.  And  in  Goikdl  t. 
Marshall  (3)  Lord  Tenterden  ruled  that  the  administrator,  who 
had  taken  possession  of  goods  of  the  intestate,  and  used  them  for 
three  months  in  the  intestate's  house,  might,  as  administrator. 
maintain  trespass  against  the  sheriff  for  seizing  and,  after  notict, 
selling  them  under  a  writ  for  the  administrator's  own  debt.  Ht 
gave  leave  to  move  to  enter  a  nonsuit :  but  his  ruling  was  not 
questioned.  In  that  case,  it  is  true,  he  is  reported  to  have  s&i<i. 
''  if  the  plaintiff  had  been  in  possession  of  the  goods  for  a  Terr 
long  time,  it  might  have  been  otherwise ;  "  and  here  the  possession 
has  been  long:  but  then  it  is  a  possession  consistent  wiih  the 
will,  and  necessary  to  the  execution  of  the  trust  reposed.  It  seems, 
therefore,  that  this  case  is  within  the  mischief  contemplated  br 
the  Act  of  1  &  2  Will.  IV.  c.  58 ;  and  that,  as  to  a  large  portion  %i 
least,  if  not  all,  of  the  articles  seized,  the  sheriff  will  be  liabk  :o 
be  sued  by  the  defendant  if  the  execution  is  persisted  in. 
i  111  1  It  remains  to  consider  whether  the  case  is  within  the  wordi  of 

the  sixth  section  of  the  Act.  These  are,  **  claims  made  to  such 
goods  and  chattels  by  assignees  of  bankrupts  and  other  per»c« 
not  being  the  parties  against  whom  such  process  has  issued  ;^  anl 


(1)  2  B.  R  483  (4  Doug.  36) ;  see         (2)  2  R.  fi.  479  (4  T.  R.  621). 
note  to  Farr  v.   Keunnan,    2  R.   R.  (3)  1  Moo.   &  Rob.   132;    >,  « 

479,  at  p.  483  (4  T.  B.  626).  Car.  &  P.  31. 
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it  is  objected  here,  on  the  one  hand,  that  the  defendant  is  the     Fenwigk 
party  against  whom  the  process  has  issued ;  while,  on  the  other,  it     laycock. 
is  answered  that  the  defendant,  as  executor  and  trustee,  is  not  the 
X^arty,  although  he  is  the  same  person.     And  this  last  appears  to 
us  to  be  the  reasonable  interpretation  of  the  words.     The  object 
of  the  Act  was  to  give  protection  to  the  sheriff,  wherever,  by  reason 
of  claims  to  the  property  seized,  he  was  in  danger  of  actions  by 
the  execution  creditor  if  he  yielded  to  the  claim,  or  by  the  claimant 
if  he  executed  the  wi'it.     But  it  did  not  mean  to  protect  him  where 
the  resistance  was  to  the  writ  itself,  i.e.  where  the  party  in  the 
cause  objected  to  any  execution  on  his  own  goods :  for  there  the 
process  itself,  properly  executed,  would  be  his  defence.     The  words 
'*  not  being  the  parties  against  whom   such  process  has  issued" 
seem  to  have  been  introduced  for  this  purpose  :  and  they  must  be 
read  as  a  qualification,  not  only  on  the  words  *'  other  persons," 
but  also  on  those  which  precede,  namely,  **  assignees  of  bankrupts." 
For,  if  the  process  were  against  assignees  as  such,  they  certainly, 
in  the  case  of  an  execution  upon  the  bankrupt's  goods,  would  not 
be  within  the  Act.     On  the  other  hand,  if,  in  a  suit  against  an 
individual  in  his  own  right,  who  happened  to  be  also  an  assignee 
in  his  own  right,  the  sheriff  should  execute  a  Ji.  fa.  by  seizure  of 
the  bankrupt's  goods,  there  can  be  no  doubt  that  such  person, 
whether  sole  assignee  or  conjointly  with  any  other  person,  might 
claim  the  goods,  *and,  if  their  claim  was  rejected,  might  sue  the       [  *112  ] 
sheriff.     Such  a  case,  then,  would  be  within  the  words  and  the 
spirit  of  the  Act ;  and  the  sheriff  would  be  entitled  to  relief.    Yet, 
in  this  case,  supposing  the  defendant  were  a   sole  assignee,   he 
would  be  as  much  the  party  against  whom  the  process  issued  as 
the  present  defendant ;  and  it  would  be  necessary,  therefore,  to 
understand  the  word  ''party,"  not   merely  as  synonymous  with 
**  person,"  but  with  reference  to  the  character  also  in  which  the 
defendant  is  sued.     And,  if   this  meaning  must  be  given  where 
the  exception  applies  itself  to  assignees  of  bankrupts,  on  all  just 
principle  it  must  be  equally  given  where  it  applies  itself  to  other 
persons.     And  so  to  hold  is  according  to  the  sound  rule  of  con- 
struing statutes,  because  it  adapts  itself  to  the  mischief  and  advances 

the  remedy. 

We  think,  therefore,  the  rule  must  be  absolute.     The  terms  may 
be  settled  by  reference  to  a  Judge  in  Chambers. 

Rule  absolute  accordingly. 


614  1841.     Q.  B.     2  Q.  B.  133.  [r.r. 

1841.  WHEELER  V.    MONTEFIORE,    CARROLL,  and 

I'm]  CROOKE(l). 

(2  Q.  B.  133—143 ;  S.  C.  1  G.  &  D.  493 ;  11  L.  J.  Q.  B.  34  ;  6  Jiir.  291.) 

By  indenture  between  F.  and  W.,  it  was  recited  that  F.  was  indebted  to 
W.  in  272/.,  that  it  had  been  agreed  between  them  that  F.  should  execute 
a  mortgage  of  a  eei*tain  messuage,  with  the  fixtures,  and  certain  chattels : 
and  it  was  witnessed  that,  in  pursuance  of  that  agreement,  and  in  con- 
sideration of  the  272/.  so  due,  and  of  6s.,  F.  did  grant,  bargain,  sell  and 
demise  to  W.  the  messuage,  for  a  term  of  years,  habendum  to  W.  thenceforth 
for  the  term,  subject  to  the  proviso  thereinafter  contained ;  and  also  that, 
for  the  consideration  aforesaid,  F.  did  bargain,  sell,  assign,  transfer,  and 
set  over  to  W.  the  fixtures  and  chattels,'  hahtndum  to  W.  for  his  own  absolute 
use  and  benefit,  subject  to  the  proviso  thereinafter  contained:  provided, 
and  it  was  thereby  agreed,  that,  if  F.  should  pay  the  272/.  on  the  then  next 
24th  June,  W.  should  reconvey ;  provided  also,  and  it  was  thereby  further 
agreed,  that,  if  default  of  payment  should  be  made  on  the  day  aforesaid,  it 
should  be  lawful  for  W.  to  enter  upon,  receive,  and  take  the  rents  and 
pi-ofits  of  the  premises,  and,  if  he  should  think  proper,  of  his  sole  authority 
to  sell  or  underlet  them,  and  to  sell  the  fixtures  and  chattels,  and  deliver 
them  to  the  purchaser  or  tenant ;  and  that  W.  should  stand  possessed  of 
the  money  arising  from  such  sale,  and  of  the  rents  and  profits  in  the  mean- 
time, in  trust  to  discharge  the  expenses  of  the  sale  and  performance  of  the 
trusts  and  then  to  pay  himself  so  much  as  should  remain  unpaid  of  the 
272/.,   and  W.    should   afterwards  stand   possessed  of  the  premises  and 
chattels,  and  the  surplus  proceeds,  in  trust  for  F.     And  F.  covenanted  to 
pay  the  272/.,  with  interest,  on  the  day  mentioned,  and  that,  notwithstanding; 
any  act,  &c. ,  the  several  premises  should  remain  on  the  trusts  thereinbefore 
declared  as  long  as  any  part  of  the  272/.  should  continue  on  that  security. 

F.  was  in  actual  possession  at  the  time  of  executing  the  indenture,  and 
so  remained  (the  272/.  continuing  impaid)  at  a  day  before  2-1  th  June,  when 
M.  (a  third  party)  broke  and  entered  the  messuage,  and  seized  the  fixtures 
and  chattels. 

Held  that  W.  could  not  recover  against  M.  in  trespass  qnnre  cUunstim 
frtyit,  for  the  entry,  or  for  the  seizure,  laid  a&  aggravation  :  and  that,  on  a 
plea  that  the  house,  fixtures,  and  chattels  were  not  the  house  &c.  of  W.. 
W.  must  be  nonsuited. 

Trespass.  The  declaration,  which  contained  only  one  count, 
charged  that  the  defendants,  with  force  and  arms,  broke  and 
entered  a  dwelling-house  of  plaintiff,  and  forced,  broke  open,  and 
broke  to  pieces  and  damaged  divers,  to  wit  ten,  doors  of  plaintiff 
belonging  to  the  said  dwelling-house,  and  broke  to  pieces,  damaged, 
and  destroyed  the  walls,  floors,  &c.,  and  pulled  down,  seized,  and 
took  divers  fixtures,  goods,  chattels,  and  effects,  to  wit,  &c. 
(describing  certain  fixtures  and  chattels  not  fixed),  of  plaintiff,  then 
found  and  being  in  and  upon  the  said  dwelling-house,  and  carried 
away  the  same,  and  disposed  thereof  to  their  own  use. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

(1)  See  Parsley  v.  7>riy,  2)0«<,  p.  624. 
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2.  That  the  dwelling-house  in  which  &c.,  and  the  doors,  &c.,  and 
fixtures,  goods,  chattels,  and  effects  in  the  declaration  mentioned, 
were  not  the  dwelling-house,  &c.,  of  plaintiff.     Issue  thereon. 

On   the  trial,  before  Lord   Denman,   Ch.   J.,   at    the  London 
sittings  after  Michaelmas  Term,  1889,  it  appeared  that  the  two 
defendants  first  named  were  sheriffs  of  Middlesex,  and  the  other 
defendant  an  auctioneer.     A  writ  of  ji.  fa.  had  been  obtained  on 
a  judgment  in  an  action  of  Thomas  and  Greene  v.  Franks^  under 
which  the  sheriff,  on  9th  June,  1838,  entered  and  seized  the  goods, 
and  the  defendant  Crooke  sold  them.      The  plaintiff  relied  on  an 
indenture  of  24th  March,  1888,  between  Franks  of  the  one  part 
and  the  plaintiff  of  the  other.     This  indenture  recited  that  Franks, 
by  means  of  conveyances  therein  described,  was  possessed  of  the 
dwelling-house   for  a  term  of    twenty-three  years,  to   expire  on 
24th  June,  1842;  that  plaintiff  had  recovered  against  Franks   a 
judgment  for  debt   and  costs  amounting  to  272^ ;  and  that,  in 
order  to  stay  the  proceedings,  it  had  been  proposed  and  agreed, 
between  the  parties  to  the  indenture,  that  Franks  should  execute 
a  mortgage  of  the  premises,  with  the  fixtures,  chattels,  and  effects 
in  the  indenture  after  mentioned.      The  indenture  then  witnessed 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of 
the  272/.  and  of  5«.,  Franks  did  thereby  grant,  bargain,  sell,  and 
demise  to  plaintiff  the  messuage   &c.,  comprised  in  the  recited 
conveyances,  habendum  to  plaintiff,  his  executors  &c.,  thenceforth 
for  the  unexpired   remainder  of  the  term,   except  the  last  day, 
subject  nevertheless  to  the  proviso  thereinafter  contained.     And 
it  was  also  witnessed  that,  for  the  considerations  aforesaid,  Franks 
did  thereby  bargain,  sell,  assign,  transfer,  and  *set  over,  to  plaintiff 
all  and  singular  the  fixtures,  utensils  in  trade,  and  all  other  the 
chattels  and  effects  mentioned  and  particularised  in  a  schedule 
thereunder  written,  and  also  all  other  the  fixtures  and  utensils  in 
trade  of  Franks,  then  or  at  any  time  thereafter  being  in,  upon,  or 
about  the  said  premises,  or  that  might  thereafter  be  purchased  by 
him  to  replace  any  of  the  said  fixtures  and  utensils ;  habendum  to 
plaintiff,  his  executors,  &c.,  for  his  and  their  own  absolute   use 
and  benefit,  subject  nevertheless  to  the  said  proviso  thereinafter 
contained.     ''  Provided  always,  and  it  is  hereby  agreed,  that,  if 
the  said ''  Franks,  his  executors,  &c.,  ''  do  and  shall  pay  unto  the 
said "  Wheeler,  his  executors,  &c.,  **  the  said  sum  of  272i.  with 
interest  for  the  same  after  the  rate  of  52.  per  annum,  without  any 
deductions  for  any  present  or  future  taxes,  rates,  or  assessments. 


Wheeler 

r. 
MONTE- 
FIOBE. 

[134] 


[•135] 
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Wheeler 

V, 
MOKTB- 
FIOBE. 


L  •ise  ] 


or  any  other  matter  whatsoever,  on  the  24th  day  of  June  now  next 
ensuing,  then  and  in  such  case  he,"  W.,  his  executors,  &c.,  '"shall 
and  will,  on  the  request  and  at  the  expense  of  the  said  '*  F.,  his 
executors,  &c.,  "reconvey  the  said  premises  to  him  or  them,  or  as 
he  or  they  shall  direct,  free  from  all  incumbrances  by  the  said  " 
W.,  his  executors,  &c.  "  Provided  also,  and  it  is  hereby  further 
agreed,  that,  if  default  shall  be  made  in  payment  of  the  said  sum 
of  2721.  and  interest,  or  any  part  thereof,  on  the  day  and  time 
and  in  manner  aforesaid,  it  shall  and  may  be  lawful  for  the  said*' 
W.,  his  executors,  &c.,  *'  to  enter  upon,  receive,  and  take  the  rents 
and  profits  of  the  said  leasehold  and  other  premises,  and,  if  he  or 
they  shall  think  proper  so  to  do,  of  his  or  their  sole  authority  to 
sell  and  dispose  of  or  underlet  the  said  premises  hereby  granted 
and  demised,  for  all  or  any  part  of  the  said  term  therein,  and  to 
sell  the  said  fixtures,  chattels,  ''^and  effects  hereby  assigned,  by 
public  auction  or  private  contract,  for  the  best  price  that  can  be 
obtained,  and  assign,  grant  a  lease,  or  underlet  the  same  premises, 
and  deliver  the  said  fixtures,  chattels,  and  effects,  when  sold  or  let, 
to  the  purchasers  or  purchaser,  tenants  or  tenant,  thereof,  or  as 
they  or  he  shall  direct.  And  it  is  hereby  declared  that  the  said  *' 
W.,  his  executors,  &c.,  ''shall  stand  possessed  of  the  money  arising 
from  such  sale,  and  of  the  rents  and  profits  of  the  premises  in 
the  meantime,  upon  trust  to  discharge  all  expenses  attending  the 
said  sale  and  the  performance  of  the  trusts  herein  contained,  and 
all  costs  incident  thereto,  and  then  to  retain  and  pay  unto  himself 
or  themselves  the  said  sum  of  2722.,  or  so  much  thereof  as  shall 
remain  unpaid  at  the  time  of  such  default  as  aforesaid,  and  all 
interest  which  shall  be  then  due  thereon,  and  afterwards  do  and 
shall  stand  possessed  of  the  said  leasehold  premises,  chattels,  and 
effects,  and  of  the  surplus  proceeds  arising  therefrom,  upon  trust 
for  the  said  William  Franks,  his  executors,''  &c.  The  deed  also 
contained  a  covenant  by  Franks  to  pay  to  the  plaintiff,  his  executors, 
&c.,  the  272{.  and  interest,  on  the  day  and  time,  and  in  manner, 
theretofore  mentioned  and  appointed  for  payment  thereof;  and 
that,  for  and  notwithstanding  any  act,  deed,  matter,  or  thing  what- 
soever, the  same  several  premises  should  "  remain  upon  the  trusts 
thereinbefore  declared,  as  long  as  the  said  principal  money  and 
interest,  or  any  part  thereof,  shall  continue  on  this  security,  with- 
out any  interruption  "  by  Franks,  his  executors,  &c.  The  schedule 
comprehended  some  of  the  fixtures  and  some  of  the  movable 
chattels  which  were  seized  and  sold  by  the  defendants.      Franks 
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had  remained  in  possession  from  the  execation  of  the  indenture  np 
to  the  seizure. 

The  counsel  for  the  defendants  contended  that  the  plaintiff,  on 
this  evidence,  had  not  such  a  possession  as  entitled  him  to  maintain 
trespass  in  respect  of  either  the  house,  fixtures,  or  chattels.  The 
Lord  Chief  Justice  reserved  leave  to  move  for  a  nonsuit ;  and  a 
verdict  was  taken  for  the  plaintiff.  In  Hilary  Term,  1840,  the 
defendant  obtained  a  rule  nisi  for  a  nonsuit  (i).  In  the  last  Trinity 
Term  (2), 

Keliy  and  E,  James  showed  cause : 

The  deed  of  1838  was  an  underlease,  giving  an  immediate 
property  to  the  plaintiff.  The  first  of  the  two  provisoes  is  merely 
for  reconveyance  by  the  plaintiff  on  repayment.  That,  as  far  as  it 
goes,  rather  indicates  that  the  interest  had  passed,  till  reconveyance 
from  Franks  to  the  plaintiff.  The  second  proviso  enables  the 
plaintiff  to  enter,  take  the  profits,  assign,  or  let,  in  case  of  default. 
The  fixtures  and  chattels  are,  in  case  of  sale,  to  be  delivered  to  the 
purchasers.  Now,  even  if  this  proviso  showed  that  till  default  the 
right  of  possession  of  the  realty  was  to  remain  in  Franks,  still  the 
fixtures  and  effects  are  absolutely  conveyed  ;  and  the  proviso,  as  to 
them,  gives,  not  a  power  to  enter  and  take,  but  a  power  of  sale ; 
thus  showing  that,  without  entry,  the  right  of  possession  was 
already  in  the  plaintiff,  with  an  implied  restriction,  at  the  utmost, 
of  any  power  of  sale  till  default  made.  Longstaff  v.  Meagoe  (3) 
shows  that  an  assignee  of  premises  is  entitled  to  the  fixtures, 
though  out  of  possession.  The  plaintiff  must  recover  if  the 
defendants  have  taken  any  *  thing  which  they  had  no  right  to  take : 
the  personal  chattels,  at  any  rate,  pass  by  the  mere  sale. 

(Pattbson,  J. :  Thomas  v.  Philips  (4)  has  sometimes  been  cited  to 
show  that  a  vendee  of  goods  may  bring  trespass  before  he  obtains 
possession :  but  that  case  scarcely  proves  the  proposition  ;  it  seems 
to  have  turned  upon  the  assent  of  the  plaintiff  to  the  act  of  her 
agent,  who  had  possession.) 

Irons  V.  Sniallpiece  (5)  shows  that  a  verbal  gift,  without  delivery  of 
possession,  does  not  pass  the  property  in  a  chattel :  but  there  it  was 

( 1 )  The  rule  was  for  a  nonsuit  only ;      and  Coleridge,  JJ. 


no  objection  was  made  on  the  ground 
of  the  verdict  on  the  first  issue. 

(2)  May  27th,  1841.     Before  Lord 
Denman,  Ch.  J.,  Patteson,  Williams, 


(3)  2  Ad.  &  El.  167. 

(4)  48  R.  R.  823  (7  Car.  &  P.  573). 

(5)  21  R.  R.  395  (2  B.  &  Aid.  551). 


Wheeler 

MONTE- 
FIOBE. 

[137] 
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[  ♦ISO  ] 


not  denied  that  a  deed  would  do  so.  But,  as  to  all  the  property. 
real  and  personal,  it  appears  that,  if  the  plaintiff  had  sued  in  casse. 
laying  the  reversion  in  himself  and  the  possession  in  Franks,  hv 
must  have  been  nonsuited :  for  the  proviso  for  reconveyance  would 
have  dist>roved  such  an  allegation  of  possession.  Even  treatiiiu* 
this  as  a  mortgage,  Franks  was  at  the  utmost  only  tenant  liy 
sufferance  :  Doe  d.  Roby  v.  Maisey  (i).  It  is  true  that  a  mortgaj:** 
may  so  treat  the  mortgagor  as  to  give  him  a  tenant's  interest : 
Partridge  v.  Bere(2),  explained  by  Parkb,  B.  in  Hitch  man  v. 
Walto7i  (3) :  but  nothing  of  the  sort  appears  here. 

(Patteson,  J. :  But  ought  not  the  mortgagee,  in  this  case,  to  \t 
shown  to  be  in  possession  ?) 

The  want  of  possession  does  not  avoid  the  deed,  though,  in  souic 
cases,  it  may  be  a  circumstance  showing  such  secrecy  as  to  W 
evidence  of  fraud :  that  is  the  result  of  the  cases :  Edwanh  v. 
Harben(4),  Martindale  v.  Booth  (5),  Latimer  v.  BatSftn  {e).  •!!.<: 
occupation  of  Franks  here  was  like  an  occupation  by  a  serran: 
which  is  the  occupation  of  the  master :  Bertie  v.  Beaumont  (7).  In 
Com.  Dig.  Trespass,  (B.  2),  it  is  said  (8),  *'If  a  stranger  does  « 
trespass  to  a  lessee  at  will,  which  prejudices  the  land,  the  les^i'T 
may  have  trespass  against  him  for  the  damage  to  the  land  ;  for  thtr 
possession  of  the  lessee  is  his  possession." 

Taprell,  contra  : 

The  action  does  not  lie,  because  the  plaintiff  had  only  an  iutrr^^' 
tennini  in  the  realty,  before  entry  :  Co.  Litt.  270  a,  296  b,  Shep. 
Touchst.  824(9).  Even  where  the  Statute  of  Uses  executes  tbr 
possession,  there  must  be  a  possession  in  fact  to  enable  the  party  tj 
bring  trespass.  In  Com.  Dig.  Trespass,  (B  3),  it  is  said,  '*  A  plaintif 
cannot  maintain  trespass  quare  clausum  /regit,  if  he  has  not  actuAi 
possession,  though  he  has  the  freehold  in  law."  And,  '*  if  a  wife, 
tenant  for  life,  leases  for  years  and  dies,  the  reversioner  shall  U' : 
have  trespass  against  the  lessee  before  entry."  And,  "a  bargainet- 
shall  not  have  trespass  before   entry,  though   the   jiossession  :& 


(1)  32  R.  R.  o4H  (8  B.  &  C.  767). 

(2)  24  R.  R.  487  (5  B.  &  Aid.  604). 

(3)  51  R.  R.  656  (4  M.  &  W.  409, 
415).  See  the  judgment  of  this  Court 
in  D(t€  d.  Higyihhotham  v.  Barton^  52 
R.  R.  354  (11  Ad.  &  El.  307,  314). 

(4)  1  R.  R.  548  (2  T.  R.  587). 


(5)  37  R.  R.  4H5  (3  B.  A   Ad,  4f«^ 
and  see  p.  502,  n.  (e)  ). 

(6)  4  B.  &  C.  652. 

(7)  16  East,  33.    See  22  R.  R.  MC.  * 

(8)  Citing  2  Rol.  Abr.  ool,  Tnepoi 
(N),  pi.  3. 

(9)  And  eee  i6.  267. 
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transferred  to  him  by  the  statute."  The  same  doctrine  appears  in 
4  Bac.  Abr.  844,  (7th  ed.),  Leases  and  Terms  for  Years,  (M).  In 
Coi)k  V.  Hatris  (i)  Holt,  Gh.  J.  said,  **  the  assignee  has  the  estate 
in  him  before  entry,  but  not  to  bring  trespass."  Therefore  the 
mortgagor  here  was  the  proper  party  to  bring  trespass ;  for  he  was 
left  in  possession  as  a  tenant:  Partridge  v.  Be  re  (2),  Hitchman  v. 
IValton  (3).  As  to  the  fixtures,  they  are  parcel  of  the  *realty : 
Coleyrave  v.  Dias  Santos  (4),  Boy  dell  v.  M^  Michael  (5),  Longstaffv. 
Meagoe  (6).  The  evidence  does  not  show  any  severance  before  the 
supposed  trespass.  It  is  true  that,  after  severance,  the  fixtures 
would  become  chattels,  which  would  vest  in  the  mortgagee,  if 
possession  of  them  was  not  expressly  or  impliedly  reserved  to  the 
mortgagor  by  the  deed.  But,  even  then,  it  is  not  clear  that  the 
plaintiff  could  recover  here  in  trespass  de  bonis  asportatis  for  merely 
carrying  away  the  fixtures  disannexed  by  the  trespass.  The 
trespass  is  the  substantial  ground  of  action  :  the  carrying  away  of 
the  chattels  is  aggravation  merely  :  Bulleb,  J.  in  Taylor  v.  Cole  (7) ; 
LiTTLEDALE,  J.  in  Ciibitt  V.  Porter  (8) ;  Amos  and  Ferard's  Law  of 
Fixtures,  289,  245,  &c. 

But,  on  referring  to  the  mortgage  deed,  it  appears  that  the 
possession  of  both  realty  and  personalty  was  reserved  to  Franks  till 
24th  June,  1838,  the  earliest  day  on  which  there  could  be  a  default ; 
and,  therefore,  the  mortgagee  had  not  even  a  right  to  obtain 
}X>sses8ion:  Gordon  v.  Harper  {id)  j  Hall  v.  Pickard  (lo),  Ferguson  v. 
CriHtall{u),  The  general  intention  and  effect  of  the  deed  must  be 
collected  from  the  whole,  according  to  the  rule  laid  down  by 
HoBAKT,  Ch.  J.  in  Trenchard  v.  Hoskins  (12).  Now  here  the  deed,  in 
the  first  plea,  demises  the  dwelling-house  for  a  term,  subject  to  the 
proviso  ;  the  fixtures  are  next  assigned,  subject  to  the  proviso  also. 
Then  provision  is  made,  first,  for  reconveyance  on  repayment ;  and, 
secondly,  for  entry,  or  for  sale  *  (which  might  be  made  without 
entry),  in  case  of  default  of  payment;  and  the  plaintiff  is  to  dis- 
charge the  expenses  of  the  trusts  of  the  deed,  to  pay  himself  his 
debt,  and  then  to  hold,  as  to  the  premises  or  surplus  proceeds,  in 
trust  for  Franks.      And  each  branch  of  the  proviso  uses  the  word 


(1)  1  Ld.  Ray.  367. 

(2)  24  R.  R.  487  (5  B.  &  Aid.  6(M). 

(3)  51  R.  R.  656  (4  M.  &  W.  409). 

(4)  2  B.  &  C.  76. 

^  (5)  40  R.  R.  519  (1  Cr.M.  &  R.  177); 
S,  a  3  Tyr.  974. 
(6)  2  Ad.  &  El.  167. 


(7)  1  R.  R.  706  (3  T.  R.  292,  297). 

(8)  32  R.  R.  374  (8  B.   &  C.  257, 
270). 

(9)  4  R.  R.  369  (7  T.  R.  9,  11). 

(10)  3  Camp.  187. 

(11)  30  R.  R.  604  (5  Ring.  305). 

(12)  Winch,  91,  93. 


Whbbler 
t, 
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Dob  (1.       sixty  days  in  payment  of  the  annuity.    Notice  to  quit  was  given  to 

T  VST  PR 

r.  the  defendant,  in  the  name  of  Lyster  himself,  in  September,  1837, 

GoLDwiN.  ^^^  expired  at  Lady  Day,  1838.  On  the  day  before  it  expired, 
notice  was  given  to  the  defendant  on  behalf  of  the  mortgagee  to 
pay  the  accruing  rent  to  him,  and  not  to  Lyster ;  but  no  evidence 
was  given  of  any  default  in  payment  of  the  annuity.  The  notice 
[  *i^^  ]  to  quit  called  upon  the  defendant  to  quit  at  the  determination  *of 
the  current  year  of  his  tenancy,  and  concluded  to  the  following 
effect:  "On  failure  whereof,  I  shall  require  you  to  pay  double 
former  rent,  or  value,  for  so  long  as  you  shall  detain  possession." 
For  the  defendant  it  was  contended  that  the  notice  to  quit  was 
ambiguous  and  bad  on  the  face  of  it,  and  that  it  ought  to  have 
been  given  by  Freshfield,  to  whom  the  legal  estate  had  been  con- 
veyed. The  Lord  Chief  Justice  overruled  the  objection,  but  gave 
the  defendant  liberty  to  move.     Verdict  for  the  plaintiff. 

Jeiris,  in  the  following  Michaelmas  Term  (i),  moved  for  a  rule 
nisi  to  enter  a  nonsuit,  or  for  a  new  trial.  As  to  the  form  of  the 
notice,  he  distinguished  the  case  from  Doe  d.  Matthews  v. 
Jackson  (2).  There  the  alternative  was  only  to  pay  **  double  rent," 
which  was  contended  to  mean  double  "  value."  Here  **  rent "  mast 
be  meant,  because  the  term  ''  value  "  is  also  used.  The  notice 
therefore  gives  an  option  either  to  remain,  or  to  pay,  and  is  not  an 
unqualified  determination  of  the  tenancy. 

The  Court,  however,  thought  Doe  d.  Matthews  v.  Jackson  (2)  in 
point,  and  refused  a  rule  nisi  upon  this  ground,  but  granted  one  on 
the  ground  that  the  notice  to  quit  was  not  given  by  the  party 
entitled  to  enter.     In  last  Hilary  vacation  (3), 

Humfrey  showed  cause : 

The  demises  are  by  both  mortgagor  and  mortgagee.  If  the  legal 
estate  is  in  the  mortgagee,  then  he  has  ratified  the  agency  of  Lyster 
[•145]  by  bringing  this  action:  Goodtitle  A.  King  v.  *Woodward{4t),  But 
the  defendant  was  let  into  possession  by  Lyster,  and  cannot  dispute 
his  title  as  long  as  the  mortgagee  allows  him  to  continue  in  posses- 
sion ;  therefore  the  plaintiff  may  recover  on  the  demise  of  Lyster. 
Besides,  the  legal  effect  of  the  conveyance  is  to  give  to  the  mort- 
gagor a  legal  estate  until  default :  Wilkinson  v.  Hall  (5).     He  is 

(1)  November    6th,     1839.     Before  Lord    Deumau,    Ch.    J.,    LitUedale, 
Lord    Denman,    Ch.     J.,     Patteson,  Patteson,  and  Coleridge,  JJ. 
Williams,  and  Coleridge,  JJ.  (4)  3  B.  &  Aid.  689. 

(2)  1  Doug.  175.  (5)  43  R  R.  728  (3  Bing.  N.  C.  508). 

(3)  February     2nd,     1841.     Before 
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lessee  until  his  interest  is  put  an  end  to  by  default  and  entry  by  hia       Doe  d. 
mortgagee.     It  is  true  that  the  redemise  is  to  Mrs.  Lyster ;  but  her  r. 

interest  vests  in  her  husband. 

JeiTiSy  contra  : 
The  ratification  by  bringing  an  ejectment  is  insufficient;  it 
must,  at  least,  be  before  the  day  of  demise  in  the  declaration : 
Riffht  d.  Fisher  v.  Catkell  (i).  Doe  d.  Mann  v.  Walters  (2).  Besides, 
Lyster  gave  the  notice  in  his  own  name  and  behalf,  and  not  as 
agent.  As  to  the  supposed  legal  interest  of  Lyster,  the  conveyance 
contains  only  a  covenant  that  Mrs.  Lyster  shall  continue  to  receive 
the  rents.  In  IVUkinaonv,  Hall{z)  the  mortgagor  was  to  **have, 
hold,  occupy,  possess,  and  enjoy  "  the  premises  till  default,  which 
is  more  than  a  mere  right  to  receive  rents.  Here  nothing  is 
reserved  to  the  mortgagor  but  the  authority  of  a  bailiff  or  receiver 

for  the  mortgagee. 

Cur.  adv.  rult. 

Lord  Denman,  Ch.  J.  now  delivered  judgment : 

The  question  raised  in  this  case  was  on  the  sufficiency  of  the 
notice  to  quit  in  respect  of  the  party  giving  it.  Mr.  Lyster,  the 
first  lessor,  had  given  it  in  his  own  name,  and  apparently  for  his 
own  benefit.  He  *had  made  the  demise  to  the  defendant,  and  [  •i-*^  1 
subsequently  mortgaged  to  the  Globe  Insurance  Office  to  secure 
an  annuity.  By  the  mortgage  deed  the  legal  estate  passed  to 
Mr.  Freshfield  in  trust,  among  other  things,  to  permit  Sophia 
Lyster  (the  wife  of  Mr.  Lyster)  to  receive  the  rents,  until  default 
made  for  sixty  days  in  the  payment  of  the  annuity.  In  September, 
1837,  the  notice  to  quit  was  given  ;  in  March,  1838,  the  day  before 
it  expired,  the  mortgagees  gave  notice  to  the  defendant  to  pay  the 
then  accruing  rent  to  them ;  but  there  was  no  other  evidence  of 
any  default  made.  Under  these  circumstances  the  question  is, 
whether  the  defendant  could  safely  act  under  this  notice  at  the 
time  when  it  was  given ;  for,  if  he  could  not,  no  subsequent 
adoption  or  ratification  of  the  notice  by  any  one  will  make  it  valid : 
Doe  d.  Mann  v.  Walters  (2).  Now,  if  Mr.  Lyster  be  considered  as 
merely  the  agent  of  the  mortgagees,  the  notice  is  bad,  both  because 
the  notice  is  in  his  own  name  (4),  and  not  in  that  of  his  principals, 

(1)  7  B.  R.  752  (o  East,  491).  (4)  Cf.  Jones  v.  Phtpps   (1868)  L.  R. 

(2)  ;U  R.  R.  322  (10  B.  &  C.  626).  3  Q.  B.  o67,  572 ;  37  L.  J.  Q.  B.  137. 

(3)  43  R.  B.  728  (3  Bing.  N.  C.  —A,  C. 

508). 
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DoEd.  and  also  because  no  authority  from  them  was  proved,  the  joining 
c.  in  the  ejectment  being  no  evidence  of  such  authority :  Doe  d.  Mann 

oLDwiN.  ^  Walters  (i).  But  Mr.  Lyster  was  not  merely  agent.  According 
to  the  case  of  Wilkinson  v.  Hall  {2)  the  clause  in  the  mortgage  deed, 
as  to  Mrs.  Lyster  receiving  the  rents  and  profits  till  default  made 
for  sixty  days  in  payment  of  the  annuity,  operated  as  a  redemise 
to  her,  and  by  law  to  her  husband,  till  that  time.  Mr.  Lyster 
therefore  had  a  legal  estate  in  the  reversion  when  he  gave  the 
notice  to  quit,  no  default  appearing  to  have  been  then  made ;  and 
the  defendant  might  safely  have  acted  upon  it.     For  these  reasons 

[  *147  ]       we  *think  the  notice  to  quit  sufficient,  and  that  this  rule  must  be 

^•««'^»''g«^-  Rule  discharged (Z). 


1842.  DOE  D.  HARRIET   PARSLEY,  and   SAMUEL   and 

—  •  HAKKIET  PAKSLEY  v.   GEORGE  DAY. 

^  ^^'^  ^  (2  Q.  B.  147—156 ;  S.  G.  2  G.  &  D.  757  ;  12  L.  J.  Q.  B.  86;  6  Jur.  913.) 

By  indenture  of  mortgage  between  A.  and  B.,  A.  released  lands  to  B.  in 
fee,  habendum  to  B.  in  fee,  upon  and  for  the  trusts,  ends,  intents  and  pur- 
poses thereinafter  expressed ;  and  A.  also,  by  the  same  indenture,  demised 
other  lands  to  B.,  habendum  to  B.  for  ninety-nine  years,  upon  and  for  the 
trusts,  ends,  intents,  and  purposes  thereinafter  expressed :  provided  that, 
if  A.  should  pay  B.  550/.  with  interest,  on  5th  October  then  next,  those 
presents  should  be  void ;  but,  if  A.  should  not  then  pay,  it  should  be  lawful 
for  B.,  after  giving  one  month's  notice  as  after  mentioned,  to  enter  into 
possession  of  the  hereditaments  released  and  demised,  and,  whether  in  or 
out  of  possession,  to  make  leases  thereof,  and  also  to  sell  them :  and  it  was 
declared  that  B.  should  stand  possessed  of  the  rents  and  profits  of  those 
hereditaments,  and  the  proceeds  of  the  sale,  in  trust,  after  deducting 
expenses,  to  retain  the  550/.  and  interest,  and  afterwards  in  trust  for  A. : 
and  B.  covenanted  not  to  sell  or  lease  till  she  should  have  given  A.  a 
month's  notice  in  writing,  demanding  the  principal  and  interest  due  at  the 
end  of  that  time,  and  A.  should  have  made  default  in  payment  at  that 
time ;  and  that  B.  should,  at  any  time  before  such  sale,  on  payment  by  A. 
of  the  550/.  with  interest  and  expenses,  reconvey  and  reassign  to  A.  A. 
covenanted  to  pay  principal  and  interest.  It  was  also  provided  and  declared 
that  the  freehold  lands  should  be  considered  the  fund  primarily  liable  for 
the  payment  of  principal  and  interest,  without  prejudice  to  B.'s  right  to 
resort  to  the  leasehold  lands. 

A.  having  remained  in  possession,  Held  that  ejectment,  both  for  the 
freehold  and  leasehold  lands,  might  (after  the  5th  October)  be  maintained 
against  him  on  the  demise  of  B.,  without  notice. 

Ejectment  (of  Hil.  T.  4  Vict.,  with  two  demises,  of  5th  October, 
1840)  for  lands  &c.  in  Somersetshire. 

(1)  34  R.  R.  522  (10  B.  &  C.  626).  (3)  See  the  next  case;  and  Wheeitr 

(2)  43 R.R.  728  (3  Bing.N.  C.508).        v.  MonUfii/re,  ante,  p.  614. 
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On  the  trial,  before  Wightman,  J.,  at  the  Somersetshire  Spring       Doe  d. 
Assizes,  1841,  it  appeared  that  the  plaintiff  claimed  under  Harriet      ^^^^^^ 
Dawe,  to  whom  the  land  in  question  had  been  mortgaged  by  the         ^^^• 
defendant.     The  mortgage  deed  (of  5th  April,  1887)  recited  that 
George  Day  was  seised  in  fee  of  certain  of  the  lands,  &c.,  comprised 
in  the  mortgage,  and  was  possessed  of  others  of  the  lands,  so 
comprised,  for  the  lives  of  three  persons  *and  the  life  of  the  longest      [  *hb  ] 
liver.     By  the   mortgage.  Day  did  **  grant,  bargain,  sell,  alien, 
release,  and  convey"  to  Harriet  Dawe,  her  heirs  and  assigns,  in 
the  actual  possession  &c.  (lease  for  a  year),  the  first  mentioned 
lands,  &c.,  habendum  to  H.  Dawe,  her  heirs  and  assigns,  *'  upon 
and  for  the  trusts,  ends,  intents,  and  purposes  hereinafter  expressed 
of  and  concerning  the  same;'*  and  did  ''grant,  bargain,  sell,  and 
demise  to  H.  Dawe,  her  executors,  administrators,  and  assigns," 
the   remainder  of    the   lands,   &c.,   habendum   to  H.   Dawe,   her 
executors,  administrators,  and   assigns,  for  ninety-nine  years,  if 
the  longest  of  the  three  lives  should  so  long  continue  ;  **  neverthe- 
less, upon  and  for  the  trusts,  ends,  intents,  and  purposes  hereinafter 
expressed  of  and  concerning  the  same.     Provided  that,  if  the  said 
George  Day,  his  heirs,  executors,  or  administrators,  shall  pay  unto 
the  said  H.  Dawe,  her  executors,  administrators,  or  assigns,  the 
said  sum  of  550L  sterling,  with  interest"  (at  6  per  cent,  per  annum) 
''on  the  5th  of  October  now  next,  then  these  presents  shall  be 
void  ;    but,    if   the    said    George    Day,  his    heirs,  executors,  or 
administrators,  shall  not  then  pay  unto  the  said  H.  Dawe,  her 
executors,"  &c.,  "  the  sum  of  5501.  and  interest,  of  which  non- 
payment the  production  of    these  presents   shall  be  conclusive 
evidence,  then  it  shall  be  lawful  for  the  said  H.  Dawe,  her  heirs, 
executors,  administrators,  and  assigns,  after  giving  one  month's 
notice  as  hereinafter  mentioned,  without  any  further  concurrence 
of  the  said  George  Day,  his  heirs,  executors,  administrators,  or 
assigns,  to  enter  into  possession  of  the  said  hereditaments  hereby 
released  and  demised,  and,  whether  in  or  out  of  possession  of  the 
same,  to  make  any  lease  "  (or)  "  leases  thereof,  as  she  and  they 
shall  think  fit ;  and  *also  of  her  and  their  own  authority  to  make       [  *H9  ] 
sale  and  absolutely  dispose  of  and  convey  the  said  hereditaments 
hereinbefore    particularly    described,    and    hereby    released    and 
demised,  with  the  appurtenances,  for  as  much  as  can  be  reasonably 
obtained  for  the  same ;  and  to  convey  and  assure  the  same,  when 
sold,  unto  the  purchaser  or  purchasers  thereof,  his,  her,  or  their 
heirs,  executors,    administrators,    or   assigns;    and  it  is  hereby 
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Doe  (1.       declared  that  the  said  H.  Dawe,  her  heirs,  executors,  and  assigus, 
^, '         shall  stand  possessed  of  the  rents  and  profits  of  the  said  heredita- 
^^^-        ments,  and  the  proceeds  of  the  said  sale,  in  trust,  after  deducting 
thereout  all  her  expenses,  to  retain  to  and  for  herself  and  them- 
selves, respectively,  the  said  sum  of  550Z.  and  interest  thereof,  and, 
after    payment  of  the  same,  in  trust  for  the  said   George  Day, 
his  heirs,  executors,  administrators,  and  assigns."      And  it  was 
thereby  declared  by  George  Day,  that  the  receipts  of   H.  Dawe 
for  the  purchase  money,  rents,   &c.,  should  be  good  discharges 
&c. ;  and  that  the  persons  paying  should  not  be  answerable  for 
misapplication. 

Then  followed  a  covenant  by  Harriet  Dawe,  for  herself,  her  heirs, 
executors  &c.,  to  and  with  George  Day,  his  heirs,  executors  &c., 
''  that  no  sale,  or  advertisement  of  sale,  of  the  said  freehold  and 
leasehold  hereditaments  shall  be  made  or  given,  or  any  lease  made 
of  the  said  hereditaments,  until  she  or  they  shall  have  given  to  the 
said  George  Day,  his  heirs  and  assigns,  or  have  left  at  his  present 
place  of  abode,  one  calendar  month's  notice  in  writing,  demanding 
payment  of  the  principal  and  interest  monies  which  at  the  end  of 
that  time  shall  be  due,  and  the  said  George  Day,  his  executors, 
[  *i&o  ]       administrators,  or  assigns,  shall  have  made  default  in  payment  *of 
the  same  at  that  time  ;  and  also  that  she,  the  said  Harriet  Dawe, 
her  heirs  and  assigns,  shall  and  will,  at  the  expense  of  the  said 
George  Day,  his  heirs,  executors,  administrators,  and  assigns,  at 
any  time  before  such  sale  shall  take  place  as  aforesaid,  on  payment 
by  the  said  George  Day,  his  heirs,  executors,  or  administrators,  of 
the  said  principal  sum  of  550{.  together  with  all  the  interest,  costs, 
and  expenses  which  may  be  then  due  or  have  been  incurred  by  her 
in  relation  to  the  trusts  in  her  in  and  by  these  presents  reposed, 
reconvey  and  reassign  the  said  hereditaments,  so  hereby  released 
and  demised  as  aforesaid,  or  such  part  thereof  as  shall  then  remain 
unsold,  with  the  appurtenances,  unto  the  said  George  Day,  his 
heirs,  executors,  administrators,  or  assigns,  or  as  he  or  they  shall 
direct,  freed  from  all  incumbrances  to  be  made  or  done  bj''  the  said 
Harriet  Dawe,  her  heirs,  executors,  or  administrators,  in  the  mean 
time.*'     Then  followed  a  covenant  by  Day  to  pay  principal  and 
interest,  with  covenants  for  title,  &c.     The  last  proviso  was  as 
follows.    **  Provided  always,  and  the  said  George  Day  doth  hereby 
declare  and  direct,  that  the  said  freehold  lands  and  hereditaments 
hereby  released,  or  otherwise  assured,  shall  be,  and  be  considered 
as,  the  fund  primarily  liable  to  the  payment  and  discharge  of  the 
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Baid  principal  and  interest  monies  intended  to  be  secured  by  these       Doe  d. 
presents,  subject  and  without  prejudice  to  the  right  of  the  said        ^^^^^y 
Harriet  Dawe,  her  heirs,  executors,  administrators,  and  assigns,         ^-*^^- 
to  resort  to  the  said  leasehold  premises  hereby  demised  or  intended 
so  to  be,  or  any  part  thereof,  or  to  any  other  security  or  securities 
of  her  or  them,  for  the  payment  of  the  monies  intended  to  be 
secured  by  these  presents,  in  whatsoever  manner  she  or  they  shall 
think  fit,  as  fully  *and  absolutely  as  if  this  proviso  and  declaration       [  *i5i  ] 
was  not  herein  inserted/' 

The  lands  for  which  the  action  was  brought  comprehended  some 
of  each  of  the  descriptions  of  property  conveyed  by  the  mortgage, 
and  no  other.  No  notice  had  been  given  before  the  commencement 
of  the  action.  The  ejectment  was  served  on  tenants  in  possession 
under  the  defendant,  who  came  in  as  landlord. 

The  defendant's  counsel  contended  that  the  action  could  not  be 
brought  without  notice.  A  verdict  was  taken  for  the  plaintiff,  leave 
being  reserved  to  move  for  a  nonsuit.  In  Hilary  Term,  1841,  Kelly 
obtained  a  rule  accordingly.     In  Easter  Term,  1842  (i), 

Erie  and  Butt  showed  cause :  and  Kelli/  and  Ball  supported 
the  rule.  The  course  of  the  argument  will  be  fully  collected  from 
the  judgment  (2). 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.,  in  the  Trinity  vacation  following  (June  25th, 
1842),  delivered  the  judgment  of  the  Court  : 

This  ^Sks  an  action  of  ejectment  by  a  mortgagee  against  a 
mortgagor.  The  mortgage  deed  was  dated  in  April,  1887,  and 
contained  a  conveyance  of  the  fee  in  certain  premises,  and  a  grant 
of  a  term  of  ninety-nine  years  if  three  persons  should  so  long  live, 
in  certain  *other  premises,  which  were  recited  to  be  held  by  the  [  •152  ] 
mortgagor  for  the  lives  of  those  persons.  There  was  a  proviso  that, 
if  the  money  were  paid  in  October  then  next,  the  deed  should  be 
void ;  and,  if  not,  that  it  should  be  lawful  for  the  mortgagee,  on 
giving  one  month's  notice  as  thereinafter  mentioned,  to  enter  and 
sell,  and  to  lease,  whether  in  or  out  of  possession.     There  was  then 

(1)  May  2nd  and  3rd,  1842.  Before  of  Taunton,  J.,  in  Doe  d.  Pritchard  v. 
liord  Denman,  Ch.  J.,  Patteson,  Doildy  39  B.  B.  628  (5  B.  &  Ad.  689, 
Williams,  and  Wightman,  J  J.  694) :  also,  as  showing  that  the  pro- 

(2)  The  counsel  for  the  defendant,  viso  for  entry  was  to  be  construed 
besides  the  cases  mentioned  in  the  stiictly,  to  Doe  d.  Paik  y.  Marchdti, 
judgment,  referred  to  the  judgment  35  B.  B.  420  (I  B.  &  Ad.  715). 
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Dob  d.       a  covenant,  that  no  sale  or  lease  of  the  premises  shoold  be  made 

f,.  until  after  one  month's  notice  to  pay  the  principal  and  interest. 

Day.  rpj^^  defendant  contended,  at  the  trial,  that  he  was  entitled  to  a 

notice  to  quit,  or  at  all  events  to  a  demand  of  possession,  upon  the 
ground  that  the  deed  amounted  to  a  redemise  from  the  mortgagt^ 
to  him.  A  verdict  was  taken  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  for  a  nonsuit.  A  rule  nisi  was  accordingly 
granted,  which  has  been  argued  before  us. 

For  the  defendant,  the  cases  of  Wilkinson  v.  Hall  (i),  7^w  d. 
Lyster  v.  Goldnin  {2),  and  Wheeler  v.  Montefiorf{3)f  CLnd  Bacon's 
Abr.  title  Leases,  (K)  (4),  were  chiefly  relied  on. 

The  passage  in  Bacon's  Abridgment  is  this:  ''that  whatever 
words  are  sufficient  to  explain  the  intent  of  the  parties,  that  the 
one  shall  devest  himself  of  the  possession,  and  the  other  come 
into  it  for  such  a  determinate  time,  such  words,  whether  they  run 
in  the  form  of  a  licence,  covenant,  or  agreement,  are  of  themselves 
sufficient,  and  will  in  construction  of  law  amount  to  a  lease  fc4' 
years  as  effectually  as  if  the  most  proper  and  pertinent  words  bad 
been  made  use  of  for  that  purpose." 

[  153  ]  Upon  the  authority  of  that  passage,  the  Court  of  Common  Pleas 

held,  in  the  case  of  Wilkinson  v.  HeUl  (1),  that  there  was  a  demise 
by  the  mortgagee  to  the  mortgagor  for  seven  years,  determinable 
by  non-payment  of  interest  in  the  meantime.  There  the  mortgage 
deed  bore  date  the  5th  December,  1888 :  the  proviso  for  redemption 
was  on  payment  of  13,000Z.  on  the  5th  of  June  then  next.  There 
was  then  a  covenant  by  the  mortgagee  not  to  call  in  the  pri]ici}tal 
money  until  the  5th  of  December,  1840,  if  interest  were  regnlarly 
paid  in  the  meantime ;  and  a  proviso,  that  the  mortgagors  shoaM 
peaceably  hold  until  default  made  in  payment  of  the  said  sam  c»f 
18,000/.  or  the  interest  thereof  according  to  the  aforesaid  prorisoes 
and  agreements.  A  passage  in  Sheppard's  Touchstone,  p.  272  (3 
of  Mr.  Preston's  edition,  was  not  brought  to  the  notice  of  the  Court 
upon  that  occasion.  It  agrees  in  substance  with  that  from  Baoon^s 
Abridgment,  and  is  as  follows.  "If  A.  do  but  grant  and  covenant 
with  B.  that  B.  shall  enjoy  such  a  piece  of  land  for  twenty  years ; 
this  is  a  good  lease  for  twenty  years.  So  if  A.  promise  to  B.  u- 
suffer  him  to  enjoy  such  a  piece  of  land  for  twenty  years ;  this  i^  a 
good  lease  for  twenty  years.     So  if  A.  licence  B.  to  enjoy  such  a 

(1)  43  fi.  B.  728  (3  Bing.  N.  C.  508).  (4)  Vol.  4,  p.  816  (7th  ed.). 

(2)  Ante,  p.  621;  S.  C\  1  G.  &  I).  463.  (5)  Vol.  2. 
(•3)  Antt,  p.  614;  S,  C.  1  G.  &  D.  493. 
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piece  of  land  for  twenty  years ;  this  is  a  good  lease  for  twenty  years.        Dok  d. 

Da  nor  Jg^ 

And  therefore  it  is  the  common  course,  if  a  man  make  a  feoffment  r. 

in  fee,  or  other  estate,  upon  condition,  that  if  such  a  thing  be,  or         ^^^' 

be  not  done  at  such  a  time,  that  the  feoffor,  &c.  shall  re-enter, 

to  the  end  that  in  this  case  the  feoffor,  &c.  may  have  the  land  and 

continue  in  possession  until  that  time,  to  make  a  covenant  that 

he  shall  hold  and  take  the  profits  of  the  ^land  until  that  time ;  and       [  *1^^  ] 

this  covenant  in  this  case  will  make  a  good  lease  for  that  time,  if 

the  uncertainty  of  the  time  (whereunto  care  must  be  had)  do  not 

make  it  void."      (Mr.  Preston  adds,  '*  The  limitation  of  a  certain 

term,  with  a  collateral  determination  on  the  event,  would  meet  the 

difficulties  of  the  case.")     ''And  therefore  if  A.  bargain  and  S3ll 

his  land  to  B.,  on  condition  to  re-enter  if  he  pay  him  100/.,  and  B. 

doth  covenant  with  A.  that  he  will  not  take  the  profits  until  default 

of  payment,  or   that    A.  shall  take   the  profits  until   default  of 

payment ;  in  this  case,  howbeit  this  may  be  a  good  covenant,  yet 

it  is  no  good  lease,  (for  want,"  says  Mr.  Preston,  **  of  a  more  formal 

contract,  and  also  for  want  of   certainty  of   time.)     And   if   the 

mortgagee  covenant  with  the  mortgagor  that  he  will  not  take  the 

profits  of  the  land  until  the  day  of  payment  of  the  money ;  in  this 

case  albeit  the  time  be  certain,  yet  this  is  no  good  lease,  but  a 

covenant  only,  (since,"  says  Mr.  Preston,  "  the  words  are  negative 

only,  and  not  affirmative)."     Precisely  the  same  law  is  laid  down 

in  Potcseley  v.  Blackman  (i),  Evans  v.  Thom<M  (2),  Jemviot  v.  Cotdy  (3). 

Now,  applying  this  doctrine  to  the  mortgage  in  question,  nothing 

can  be  clearer  than  that,  after  the  day  of  payment,  viz.  in  October, 

1837,  the  time,  if  any,  during  which  the  mortgagor  was  to  hold 

was  not  determinate,  but  altogether  uncertain  ;  neither  was  there 

any  affirmative  covenant  whatever  that  he  should  hold  at  all.     The 

covenant,  therefore,  that  the  mortgagee  should  not  sell  or  lease,  or^ 

even  if  it  be  construed  should  not;  enter,  until  a  month's  notice,  was 

a  covenant  *only,  and  no  lease.     The  recent  case  in  the  Court  of      [  *1S5  ] 

Exchequer,   of    Doe    d.   lioylanve  v.   Lightfoof  (4),    is    entirely  in 

accordance  with  the  view  of  the  law  which  we  now  take. 

We  were,  however,  pressed  with  the  case  of  Doe  d,  Lyster  v. 
Gold  win  (5).  In  that  case  the  trust  of  the  deed  was,  to  permit  the 
mortgagor  to  receive  the  rents  and  profits  until  default  in  payment 

(1)  Cro.  Jac.  659.  Ray.  135,  158;    1  Keb.  781,  915;    2 

(2)  Cro.  Jac.  172.  Keb.  20,  184,  270,  295. 

(3)  1  Lev.    170;     ^S.    C.   1    Saund.  (4)  8  M.  &  W.  559. 

112  b;   1  Sid.  223,  262,  344;  Sir  T.  (5)  A»te,y.62\;  »S.  rr.  1 G. & D. 463. 
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Dob  d.       of  the  money.    The  premises  were  in  possession  of  a  tenant  from 
9,  year  to  year,  at  the  time  of  the  mortgage,  to  whom  the  mortgagor 

^^^-  afterwards  gave  a  notice  to  quit  in  his  own  name ;  and  the  qnestion 
was  whether  that  notice  was  good.  The  Court  held,  upon  the 
authority  of  Wilkinson  v.  HaJl  (i),  that  the  deed  operated  a8  a 
redemise  by  the  mortgagee  to  the  mortgagor,  and  that  the  notic-e 
was,  for  that  reason,  good.  It  may  be  questionable  whether 
sufficient  attention  was  paid  in  that  case  to  the  point  as  to  the 
certainty  of  the  time :  at  all  events  it  was  not  decided  upon  unv 
ground  that  such  certainty  was  immaterial. 

The  case  of  Wheeler  v.  Mojitejiore  (2)  was  also  very  much  pressed. 
That  was  a  mortgage  deed  by  way  of  lease  for  years  (as  is  the  ease 
here  with  respect  to  a  part  of  the  premises),  and  also  an  assignment 
of  personal  property  as  a  security.  The  action  was  trespass  for 
breaking  and  entering  plaintiff's  house  and  taking  his  good5, 
against  a  wrongdoer,  as  far  as  the  pleadings  disclosed ;  for  the 
defendant  did  not  justify  under,  or  in  respect  of  process  against. 
the  mortgagor.  The  plaintiff  had  never  entered  or  taken  possession 
either  of  the  house  or  goods ;  and  the  true  ground  of  the  decision 
[  *]r)6  ]  ^was,  that  a  lessee  for  years  before  entry  cannot  maintain  trespass : 
and,  as  to  the  goods,  that,  by  the  deed,  the  plaintiff  was  not  to  hare 
possession  till  the  day  of  payment,  which  had  not  arrived.  Some 
expressions  are  used  in  the  judgment  as  to  the  construction  of  the 
deed  ;  but  the  real  ground  of  the  decision  was  as  above  stated. 

In  the  present  case,  the  action  is  not  trespass,  but  ejectment: 
and,  as  the  mortgagee,  before  entry  into  the  leasehold  part  of  the 
premises,  had  an  interesse  termini  which  was  sufficient  (Sheppani'3 
Touchstone,  p.  269,  Go.  Litt.  46  b)  to  enable  him  to  demise  tn 
John  Doe,  whose  entry  is  admitted,  any  technical  difiicultj  as  v^ 
trespass  not  lying  is  avoided;  and,  with  respect  to  the  freehold 
part  of  the  property,  none  ever  existed. 

Under  these  circumstances,  we  are  of  opinion  that  there  was  v^ 
redemise  to  the  mortgagor,  so  as  to  entitle  him  to  notice  or  demaoi 
of  possession  ;  but  that  he  was  in  precisely  the  same  situation  th&t 
mortgagors  usually  are,  namely,  liable  to  be  treated  as  a  trespasser 
at  the  option  of  the  mortgagee. 

And  this  rule  for  a  nonsuit  must  be  discharged. 

Rule  disrharpt4. 

(1)  43R.  R.  728  (SBiDg.N.  C.50R).  (2)  Ante,^,e\4:  ,S.  T.  1  G.  &  P.  4«. 
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IN  THE   EXCHEQUER  CHAMBER. 

(Error  from  the  Queen*s  Bench.) 

Wn.LIAM  BARTON  PANTON  v.  ANN  WILLIAMS  (1).        ^^ 

(2  Q.  B.  169—195 ;  S.  C.  1  G.  &  D.  504 ;  10  L.  J.  Ex.  545.)  [  169  ] 

In  an  ac*tion  for  indicting  maliciously  and  without  probable  cause,  if 
the  defendant  set  up  facts  as  showing  probable  cause,  the  Judge  must 
determine  whether  the  facts,  if  proved,  or  any  of  them,  constitute  such 
cause.  The  jiu-y  is  to  decide  only  whether  the  facts,  or  facts  inferred  from 
them,  exist. 

And  this,  however  complicated  or  numerous  the  facts  maj^  be. 

Ann  Williams  sued  William  Barton  Panton  for  having  falsely 
and  maliciously,  and  without  any  reasonable  or  probable  cause, 
indicted  and  prosecuted  her,  together  with  Thomas  Williams  and 
Ellen  Evans,  at  the  Central  Criminal  Court  on  two  indictments  for 
forgery  :  the  first  indictment  charging  her,  the  plaintiff  below,  with 
having  forged  a  will  purporting  to  be  that  of  Jones  Panton,  with 
intent  to  defraud  the  said  W.  B.  Panton  and  other  persons,  named 
in  different  counts;  the  second  indictment  charging  her  with 
having  forged  a  codicil,  purporting  to  be  a  codicil  to  the  will  of 
Jones  Panton,  with  the  like  intention.  The  declaration  stated  an 
acquittal  of  the  plaintiff  below  on  each  indictment.  W.  B.  Panton 
(the  defendant  below)  pleaded  the  general  issue.  On  the  trial  of  the 
cause,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1889,  the  defendant  below  tendered  a  bill  of 
exceptions  to  the  Lord  Chief  Justice's  summing  up.  The  jury 
found  for  the  plaintiff  below.  Judgment  being  signed,  a  writ  of  error 
was  brought  in  the  Exchequer  Chamber,  tested  21st  October,  1840, 

The  bill  of  exceptions,  first  stated  the  evidence  given  by  W.  B. 
Panton  on  the  trial  of  Thomas  Williams,  **  who  was  tried  imme- 
diately before  the  plaintiff'*  below,  **on  a  charge  of  having  been 
concerned  along  with  the  said  plaintiff  in  the  said  imputed 
forgeries."  It  then  set  *forth,  at  great  length,  the  facts  proved  on  [  ♦no  ] 
the  trial  at  Guildhall.  The  statements  most  material  to  the  question 
now  argued  were  as  follows. 

Jones  Panton  was  a  gentleman  of  considerable  landed  and 
personal  property,  and  had  four  sons  and  three  daughters,  one  of 
whom,  Lauretta  Maria,  was  married  to  the  said  Thomas  Williams, 

(1)  Approved  by  the  II.  L.  in  Lister      Johnson  v.  Emerson  (1871)  L.  R.  6  Kx, 
V.   Ferryman    (1870)    L.   E.   4   H.    L.       329,  37o,  40  L.  J,  Elx,  201,— A,  C, 
621,  53o,  39  L.  J.  Ejf.  177,    See  also 
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Panton  The  will,  alleged  to  have  been  forged,  bore  date  November  6th, 

Wjlltahs.  1834,  and  was  witnessed  by  the  plaintiff  below,  Ellen  Evans,  and 
John  Williams,  whose  names  were  signed  to  the  attestation.  It 
stated  that  Jones  Fan  ton,  the  testator,  devised  and  bequeathed  to 
his  son  Paul  Griffith  Panton,  in  fee,  all  his  lands  in  the  county  of 
Anglesey  ;  to  his  son  William  Barton  Panton  (the  defendant  below) 
all  his  lands  in  the  counties  of  Denbigh  and  Merioneth ;  to  his  eldest 
daughter  Martha  Hamilton,  his  youngest  daughter  Lauretta  Maria 
Williams,  and  certain  of  his  grandchildren,  in  fee,  as  tenants  in 
common,  all  the  rents  and  profits  of  all  his  lands  in  the  county  of 
Flint ;  and,  as  to  the  residue,  he  gave  to  his  said  daughter  Lauretta 
Maria  all  his  lands  not  before  devised,  whether  freehold,  copyhold, 
or  leasehold,  and  wherever  situated  in  his  Majesty's  dominions, 
which  the  testator  was  seised  of  or  entitled  to  in  possession, 
expectancy,  or  reversion,  and  all  personal  property  which  he  might 
be  possessed  of  or  entitled  to  at  the  time  of  his  decease,  liahendum 
to  her,  her  heirs,  executors,  and  administrators  for  ever.  And  the 
said  Thomas  Williams  was  appointed  executor.  There  are  two 
codicils,  dated  respectively  15th  October,  1886,  and  7th  May,  1837, 
also  alleged  to  have  been  forged.  Jones  Panton  died  May  26th, 
1837. 

The  bill  of  exceptions  stated  (as  part  of  the  evidence  produced  by 
the  defendant  below  on  the  trial  of  the  action)  '*  that  the  said  Jones 

[  *i7i  ]  Panton  was  seised  in  fee  *simple,  in  the  year  1823,  of  real  property 
in  the  several  counties  of  Flint,  Denbigh,  Merioneth,  and  Anglese}' ; 
and  that,  being  so  seised,  he,  in  the  year  1823,  upon  the  marriage 
of  his  eldest  son,  Jones  Panton  the  younger,  settled  the  major  part 
of  the  said  property  to  the  use  of  the  said  Jones  Panton  the  younger 
for  life ;  remainder  to  the  first  and  other  sons  of  the  said  Jones 
Panton  the  younger  successively  in  tail ;  remainder  to  the  daughters 
of  the  said  Jones  Panton  the  younger  successively  in  tail ;  and  that 
the  above  several  estates  were  subject  to  a  term  of  ninety-nine  years 
vested  in  trustees,  the  trusts  of  which  term  were  to  secure  the  sum 
of  900/.  a  year  to  the  intended  wife  of  the  said  Jones  Panton  the 
younger,  and  to  raise  the  sum  of  42,0(K)/.  as  portions  for  the 
younger  children  of  the  said  Jones  Panton  the  elder,  to  be  equally 
divided  among  them."  At  the  date  of  the  settlement,  Jones 
Panton  the  elder  had  the  four  sons  and  three  daughters  before 
mentioned.  Jones  Panton  the  younger  died  in  1880:  Thomas, 
another  of  the  sons,  in  1829. 

The  plaintiff  below  put  in,  at  the  trif^l  of  the  action,  several 
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scripts,  exhibited  in  the  Prerogative  Court  of  Canterbury,  in  a       panton 

cause  of  Panton  v.  IVilliams,  in  the  goods  of  the  said  Jones  Panton,     williamb. 

Esquire,  the  elder,  deceased.    Among  these  was  a  declaration  on 

oath,  made  by  W.  B.  Panton  instead  of  an  inventory,  on  September 

30th,  1837,  stating  that  Jones  Panton  had,  on  May  4th,  1837, 

made  a  gift  to  him  (verbally,  and  by  delivering  papers,  keys,  &c.), 

of  all  his  funded  property,  money  in  his  house  and  in  certain 

banks,  &e.,  and  generally  of  all  his  personal  estate.     The  other 

scripts  were  the  will  in  question,  and  the  codicils  before  mentioned; 

and  memoranda,  and  instructions  for  the  will  *and  codicils,  show-       [  *172  J 

ing,  if  genuine,  a  constant  intention  of  the  testator  to  make,  and 

to  confirm,  the  dispositions  pointed  out  in  the  will,  although  he 

knew  the  devises  of  his  lands  in  Wales  to  be  inconsistent  with  the 

settlement  made  in  1823,  which  settlement  (as  appeared  by  some 

of  the  papers)  he  disapproved  of  and  had  intended  to  set  aside. 

Evidence  was  also  given  at  the  trial  to  show  the  genuineness  of 

these  writings,  that  Jones  Panton  had,  in  fact,  wished  to  set  aside 

the  marriage   settlement,  and   that  he  had  landed   property  in 

Anglesey  and  Denbighshire,  and  elsewhere  (as  to  which,  however, 

no  particulars  appeared),  not  included  in  the  settlement.     The  said 

Thomas  Williams  (formerly  an  attorney-at-law),  the  husband  of 

Lauretta  Maria  Williams,  was  examined  for  the  plaintiff  below, 

and  deposed  to  the  execution  of  the  will,  and  attestation  of  it  by 

the  plaintiff  (who  was  then  in  Thomas  Williams's  service),  John 

\Yilliams,  and  Ann  Evans.     He  likewise  deposed  to  the  execution 

of  the  codicils,  asserting  that  the  codicil  of  May  7th,  1837,  was 

executed  in  his  presence  on^hat  day  at  Plasgwyn,  the  residence 

of  Jones  Panton.     He  also  stated  that,  in   January,  1837,  he, 

according  to  Jones   Panton's  wish,   deposited   the  scripts,   then 

existing,  at  Child's  Bank,  and  did  not  withdraw  them  till  June 

18th,  1837.     And  he  made  statements  to  account  for  his  delay 

in  producing  the  will  relied  upon  by  him  ;  which,  as  W.  B.  Panton 

alleged  on  the  trial  of  the  indictment,  was  not  communicated  to 

him  till  the  July  following  the  death  of  Jones  Panton,  though 

\Y.  B.  Panton  had  in  the  mean  time  publicly  acted  as  executor, 

and  had,  in  the  preceding  June,  read,  in  the  presence  of  the  family, 

the   will  of  Jones   Panton  next  mentioned,   under  which  he  so 

acted. 

The  defendant  below  proved,  on  the  trial,  that,  on  *November       f  m73  ] 
5th,  1828,  Jones  Panton  executed  a  will,  which  was  prepared  by 
Mr,  Jones,  the  town  clerk  of  Beaumaris,  from  instructions  dictated 
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Panton       to  him  by  the  said  Jones  Panton,  and  from  a  former  will  of  1824. 
Williams.    That  a  corrected  draft  of  the  said  will  was  read  over  to  the  testator 
before  it  was  ingrossed,  and  that  the  will  was  executed  in  duplicate, 
one  part  of  which  was  kept  by  Mr.  Panton  and  the  other  by  Mr. 
Jones.     That  by  the  said  will  of  1828  (after  reciting  the  above 
mentioned  settlement,  and  that  he,  the  said  Jones  Panton,  had 
power  under  the  said  settlement  to  dispose  of  the  ultimate  reversion 
in  the  settled  estates)  the  said  Jones  Panton  appointed  and  devised 
the  said  reversion  to  the  said  William  Barton  Panton  for   life ; 
remainder  to  trustees  to  preserve  contingent  remainders;  remainder 
to  the  first  and  other  sons  of  the  said  W.  B.  Panton  successively  in 
tail ;  remainder  to  the  first  and  every  other  daughter  of  the  said 
W.  B.  Panton  successively  in  tail ;  remainder  to  Martha  Hamilton, 
the  testator's  eldest  daughter  for  life,   with   the  like  limitations 
over ;  remainder  to  Lauretta  Maria  Williams  for  life,  with  the  like 
limitations  over ;  remainder  to  the  testator's  right  heirs :  and  by 
the  same  will  he  bequeathed  all  his  personal  estate  (subject  to  the 
payment  of  his   debts  &c.)   to  the   said  W.  B.  Panton,  Martha 
Hamilton,  and   Lauretta   Maria  Williams,  to   be  equall}^  divided 
between  them  as  tenants  in  common,  and  made  them  executor  and 
executrixes.     By  a  codicil  of  November  17th,  1829,  also  prepared, 
from  testator's  instructions,  by  Mr.  Jones,  he  revoked  the  last- 
mentioned  will  as  to  certain  chattels,  which  he  made  heir  looms. 
By    another    codicil    of    April   21st,    1881,   prepared,    from    his 
instructions,  by  Henry  Eumsey  Williams,  an  attorney  (father  of 
[  •174  1       W.  B.  *Panton's  wife),  the  testator,  after  reciting  his  former  will 
and  codicil,  revoked  the  devises  and  bequests  therein  contained, 
and  gave  his  whole  estate,  real  and  personal,  to  W.  B.  Panton 
(whom  he  constituted  his  sole  executor),  subject  only  to  legacies 
of  10/.  to  Martha  Hamilton,  and  400Z.  to  Lauretta  Maria  W^illiams, 
which  last  legacy  he  reduced  to  200/.  by  a  codicil  of  May  29th. 
1833,  also  prepared  by  H.  E.  Williams,  thereby  ratifying  and  con- 
firming the  last  previous  codicil  and  the  will.    This  will  and  codicils 
were  duly  attested ;  that  of  1831  by  H.  R.  Williams,  and  two  of 
his  clerks.     They  were  propounded  in  the  Ecclesiastical  Court  by 
W.  B.  Panton,  the  defendant  below,  on  July  18th,   1841.     The 
defendant  below  also  proved,  by  H.  E.  Williams,  that  the  testator, 
on  May  12th,  1837,  sent  for  the  will  and  codicils,  which  were  in 
Williams's  possession,  and,  on  receiving  them  from  him,  looked  over 
the  codicils,  and  said  he  meant   to   give  Mrs.  Williams  2,000/. 
instead  of  the  200/.,  and  the  defendant's  (W.  B.  Panton's)  little 
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girl  8,000/.,  and  desired  H.  B.  Williams  to  seal  them  up  again,      paktok 
saying  he  would  do  it  some  other  day.     That  defendant,  W,  B.     Williams. 
Panton  (who,  with  his  wife,  lived  in  the  testator's  house),  then 
came  into  the  room ;  and  the  testator  said,  taking  up  the  parcel, 
"  Barton,  here  are  my  last  will  and  codieilp,  take  them  and  keep 
them  ;  "  and  that  the  witness  then  left  the  room. 

The  bill  of  exceptions  also  stated  evidence  given  at  Guildhall, 
showing  that  the  defendant  below  had  had  reason  to  believe  that 
John  Williams  (the  attesting  witness  to  the  will  of  November  6th, 
1834)  could  not  write,  though  it  was  proved  on  behalf  of  the 
plaintiff  that  he  could  in  fact  do  so.  It  also  appeared  that  the 
defendant  below  had  adduced  evidence  to  prove  that  Thomas 
Williams  had  not  been  at  Plasgwyn  on  May  7th,  1837. 

It  further  appeared,  by  the  bill  of  exceptions,  that  the  will  of  [  ^'^^  1 
November  6th,  1834,  and  the  other  scripts  signed  by  Jones  Panton 
and  relied  upon  as  genuine  by  Thomas  Williams,  had  upon  them 
the  remains  of  pencil  writing,  from  which  the  parties  impeaching 
the  will  inferred  that  the  matter  written  in  ink  above  those 
signatures  was  a  forgery.  Thomas  Williams  stated,  on  the  trial  at 
Guildhall,  that  the  scripts  were  written  on  fair  and  clear  white 
paper,  and  that,  in  June,  1837,  when,  after  having  withdrawn  them 
from  Child's,  he  deposited  them  in  the  custody  of  his  proctor, 
there  were  no  pencil  marks  upon  them.  It  appeared  further  that 
the  marks  were  first  discovered  in  January,  1838,  when  a  commis- 
sion had  issued  from  the  Ecclesiastical  Court  to  take  evidence 
respecting  the  disputed  wills,  and  the  scripts  were  inspected  by  the 
examiner  under  the  commission.  It  had  been  a  subject  of  enquiry 
at  the  Central  Criminal  Court,  and  on  the  trial  at  Guildhall,  what 
the  pencil  writing  had  been,  and  whether  it  had  been  put  on  the 
paper  before  or  after  the  writing  in  ink.  The  bill  of  exceptions  set 
forth  a  very  long  and  minute  examination  on  this  subject ;  and  it 
stated,  as  proved  at  Guildhall  by  the  defendant  below,  that  Mr. 
Henry  Bumsey  Williams  had  suggested  to  him,  on  the  discovery  of 
the  pencil  marks,  to  take  legal  advice  ;  and  that  counsel  had  been 
consulted  in  almost  every  step  of  the  proceedings  against  the 
plaintiff  below  :  that,  on  the  prosecutions  at  the  Central  Criminal 
Court,  Thomas  Williams  was  tried  first:  that  the  trial  lasted 
several  days :  that  the  jury  consulted  about  twenty  minutes,  and  then 
returned  a  verdict  of  acquittal :  and  that  the  counsel  for  the  prosecu- 
tion thereupon  declined  offering  any  evidence  on  the  indictments 
against  Thomas  Williams,  the  plaintiff  below,  and  Ellen  Evans. 
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panton  The  bill  of  exceptions  finally  stated  the  summing  up   of  the 

Williams.     Lord  Chief  Justice   at  Guildhall,  and  the  exceptions  taken,  as 

[  176  ]       follows. 

'*  And,  the  counsel  for  the  defendant  having  closed  his  case,  the 
Lord  Chief  Justice  directed  the  jury  that  the  question  for. them  to 
consider  was,  whether  the  defendant  had  acted  maliciously,  and 
without  reasonable  or  probable  cause ;  that,  as  to  the  malice, 
that  term  did  not  imply  personal  ill  will ;  that,  if  the  defendant 
had  acted  from  any  indirect  motive,  that  was  sufficient  proof  of 
malice;  that,  as  to  the  probable  cause,  malice  without  probable 
cause  would  be  insufficient,  because  frequently  justice  was  set  in 
motion  by  interested  parties;  that  the  action,  therefore,  could  not 
succeed,  unless  there  were  absence  of  probable  cause:  and  his 
Lordship  thereupon  proceeded  to  sum  up  the  evidence.  And  his 
Lordship,  having  summed  up  the  evidence,  further  directed  the 
jury  that,  if  they  thought  there  was  reasonable  and  probable  cause 
for  taking  these  steps  against  the  young  woman,  their  verdict  must 
be  for  the  defendant :  that  they  were  to  take  a  dispa^ionate  view 
of  the  state  of  Mr.  Barton  Panton's  mind  on  the  12th  of  February, 
1888  (i) :  that,  if  they  thought  there  was  a  strong  impression 
against  Mr.  Thomas  Williams,  and  against  any  one  who  was 
concerned  with  him,  then  that  was  reasonable  and  probable  cause : 
that,  if,  on  the  other  hand,  they  should  think  there  was  no 
reasonable  or  probable  cause,  then  they  must  trace  his  motive  to 
some  other  matter,  and  consider  whether  the  importance  he  might 
attach  to  convicting  Mr.  Thomas  Williams,  and  his  anxiety  to  place 

[  •177  ]  him  in  an  unfavourable  *position  in  Newgate,  actuated  him ;  if  so, 
they  must  find  for  the  plaintiff.  And  the  Lord  Chief  Justice 
further  stated  to  the  jury  that,  as  to  the  advice  of  counsel,  if  there 
was  no  reasonable  or  probable  cause,  his  Lordship  thought  that 
the  consulting  counsel  did  not  vary  it;  that  it  appeared  to  his 
Lordship  that  it  was  not  a  question  of  law  in  a  case  of  this  sort, 
whether  there  was  reasonable  and  probable  cause,  but  that  it  was 
altogether  a  question  of  fact  for  the  jury ;  that  he  should  act  wrong 
if  he  were  to  take  the  question  from  their  consideration ;  that  it 
also  seemed  clear  to  his  Lordship  that  the  question  was  not  as 
against  Thomas  Williams  alone,  but  whether  there  was  probable 
cause  as  against  the  plaintiff;  that  one  circumstance  had  been 
observed,  that  is,  that  the  former  wills  had  been  properly  prepared ; 

(I)  When  defendant  below  firat  made  his  charge  against  plaintiff  below, 
befoi-e  a  magistrate.  ^ 
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that  that  did  not  appear  to  his  Lordship  very  strong ;  but  that  they      panton 
were  to  consider  it.  avilliams. 

"  Whereupon  the  counsel  learned  in  the  law  for  the  said  defen- 
dant did  then  and  there  except  to  the  aforesaid  opinion  and 
direction  of  the  Lord  Chief  Justice,  and  did  insist  that  his 
Lordship  was  bound  to  direct  the  jury  that  if  there  was  probable 
cause  as  against  Thomas  Williams  there  was  so  as  against  the 
plaintiff.  And,  further,  that  his  Lordship  was  bound  to  state  to 
the  jury  what  facts,  if  proved,  would  amount  to  probable  cause, 
leaving  to  them  only  the  question,  whether  they  believed  the 
evidence  adduced  in  order  to  prove  such  facts.  And,  further,  that 
his  Lordship  was  bound  to  direct  the  jury  that  the  following  facts, 
if  they  or  any  of  them  were  proved,  constituted,  and  each  of  them 
constituted,  probable  cause,  that  is  to  say :  First,  the  existence  of 
the  obliterated  pencil  marks  under  the  ink  writing,  unless  placed 
there  by  the  defendant,  or  with  his  knowledge,  authority,  consent, 
or  ^connivance.  Secondly,  the  fact  that  the  defendant  had  reason  [  *i78  ] 
to  believe  that  Thomas  Williams  was  not  at  Plasgwyn  on  the  7th 
of  May,  1837.  Thirdly,  the  delivery  of  the  will  and  codicils,  on  the 
12th  of  May,  1837,  to  the  said  defendant  by  Jones  Panton,  and  his 
conduct  and  expressions  thereupon.  Fourthly,  the  fact  that  the 
defendant  had  reason  to  believe  that  the  said  John  Williams  could 
not  write.  Fifthly,  the  fact  that  the  former  wills  and  codicils  of 
the  said  Jones  Panton  had  been  all  regularly  prepared.  Sixthly, 
the  fact  that  great  part  of  the  property  contained  in  the  Mill 
asserted  to  be  forged  was,  at  the  time  at  which  it  purports  to  have 
been  executed,  already  disposed  of.  Seventhly,  the  fact  that 
Thomas  Williams  did  not  communicate  the  existence  of  any  will  in 
liis  favour  till  long  after  the  death  of  Jones  Panton  the  elder.  And 
the  counsel  for  the  defendant  further  excepted  and  objected  that 
the  Lord  Chief  Justice  ought  not  to  leave  the  question,  whether 
there  was  or  was  not  probable  cause  for  the  prosecution,  to  the 
jury,  as  a  question  for  them,  and  without  telling  them  what  would 
be  probable  cause. 

**  And  the  said  Lord  Chief  Justice  then  and  there  left  the  case 
to  the  jury  without  any  further  or  other  directions.  And  the  jury 
aforesaid  gave  their  verdict  for  the  plaintiff,  with  300Z.  damages.*' 

The  errors  specially  assigned  were,  that  the  Lord  Chief  Justice 
summed  up  as  above  mentioned,  and  refused  to  direct  and  state  as 
was  suggested  by  counsel  (setting  out  the  several  points  of  exception) : 
and  that  he  left  the  question,  whether  there  was  or  was  not  probable 
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wiLLiAii».     what   would  be  probable  cause :    and  that  he  (although  counsel 
excepted  &c.)  left  the  case  to  the  jury  without  any  further  or  other 
direction  than  as  aforesaid. 
[  179  ]  Joinder  in  error,  commencing  as  follows.     **  The  20th  day  of 

November,  a.d.  1840.    And  hereupon  the  said  Ann  Williams,  by 
Henry  Lowe,  her  attorney,  freely  comes  "  &c. 

The  cas3  was  argued  in  Hilary  vacation,  February  8th  and  9th, 
1841,  before  Tindal,  Ch.  J.,  Lord  Abinger,  C.  B.,  Bosanquet, 
Coltman,  and  Maule,  JJ.,  Parke,  Alderson,  and  Bolfe,  Barons. 

Kelh/,  for  the  plaintiff  in  error  (the  defendant  below) : 

[  •180  J  The  Lord  Chief  Justice  ought  not  to  have  left  it  to  the  *jury  to 

say  whether  the  facts  amounted  to  probable  cause.  Whether  the 
facts  existed  or  not  was  a  question  for  the  jury ;  whether  or  not,  if 
they  existed,  they  were  probable  cause,  was  for  the  Judge-  A 
confusion  has  arisen  on  this  point,  because  the  question  of  probable 
cause  has,  in  several  instances,  been  mixed  up  with  a  question  of 
fact  which  was  necessarily  left  to  the  jury.  As,  whether  circum- 
stances, which,  if  true,  were  probable  cause  for  an  indictment,  were 
known  to  the  defendant  when  he  prosecuted;  or  whether,  such 
facts  existing,  the  defendant  believed  them  to  be  true ;  or  whether, 
although  they  existed,  and  would  have  excused  a  party  acting  upon 
ho7id  fide  misapprehension,  the  defendant  did  not  know,  when  he 
instituted  proceedings,  that  the  plaintiff  was  innocent.  If  a  series 
of  facts  is  presented,  and  an  inference  is  to  be  drawn  from  them, 
that,  if  an  inference  of  fact,  is  to  be  drawn  by  the  jury.  But  the 
question,  what  is  probable  cause,  can  m  no  case  be  left  to  them : 
whenever  it  arises,  the  law  must  be  laid  down  by  the  Judge.  In 
the  present  case  the  facts  show  that  there  was  probable  cause. 

(Alderson,  B.  :  Is  that  question  before  us  now?) 

It  may  be  said  on  the  other  side  that  there  was,  in  reality,  no 
probable  cause,  and  therefore  that  the  question,  how  the  jury  should 
have  been  instructed  on  this  point,  does  not  arise. 

(Tindal,  Ch.  J. :  We  think  you  are  justified  in  entering  upon  the 

facts.) 

The  Lord  Chief  Justice  said,  in  summing  up,  that  *'  it  was  not  a 
question  of  law  in  a  case  of  this  sort,  whether  there  was  reasonable 
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and  probable  cause:'*  therefore  it  becomes  necessary  to  examine      panton 

into  the  nature  of  the  particular  case.     (He  then  commented  upon    Williams. 

the  facts  stated  in  the  bill  of  exceptions.)     These  circumstances 

were  ^reasonable  and  probable  cause  for  the  prosecution  :  they  were      [  'i^i  J 

known  to  the  defendant  below  when  he  prosecuted ;  he  did  not 

know  the  plaintiff  below  to  be  innocent ;  and  therefore  the  Lord 

Chief  Justice  ought  to  have  directed  the  jury  that  the  facts,  if 

true,  amounted  to  such  cause  as  would  constitute  a  legal  defence. 

If  they  were  untrue,  the  question  would  have  been  whether  or  not 

the  defendant  below  had  been  informed  of  them  and  acted  bond  fide 

on  that  information. 

The  leading  case  upon  this  subject  is  Sutton  v.  Johnstone  (i) ;  but 
the  law  was  settled  long  before  that  decision.  Probable  cause  was 
formerly  considered  so  much  a  matter  for  the  Court  that  in  actions 
for  malicious  prosecution  the  defendant  used  to  set  forth  the 
circumstances  of  suspicion,  and  the  plaintiff  to  demur. 

(BosAKQUET,  J.  mentioned  Mure  v.  Kaye  (2), 

Alderson,  B.  :  That  was  an  action  for  imprisoning,  which  is 
prima  facie  a  tort :  prosecuting  is  not  so,  in  itself.) 

In  each  case  the  question,  what  constitutes  probable  cause,  was  sub- 
mitted to  the  Court.  One  of  the  earliest  cases  (after  those  in  the 
Year  Books)  is  Coxe  v.  JVirrall  (3) :  that  was  an  action  on  the  case, 
in  nature  of  a  conspiracy,  for  falsely  and  maliciously  procuring  the 
plaintiff  to  be  indicted  and  imprisoned ;  the  facts  were  specially 
pleaded ;  and  the  Court  decided  the  question  of  probable  cause  on 
demurrer. 

(Alderson,  B.  :  The  declaration  there  did  not  aver  want  of 
probable  cause ;  and  it  was  made  a  question,  whether  the  plea  ought 
not  to  have  shown  that  the  felony  was  in  fact  committed.) 

In  Pain  v.  *  Rochester  (4),  which  was  an  action  for  conspiracy  and       [  •i82  J 
procuring  the  plaintiff  falsely  and  maliciously  to  be  indicted  for 
robbery  and  detained  &c.,  the  defendants  pleaded  the  fact  of  the 
robbery  and  circumstances  of  suspicion :  and  the  Court  held,  on 
demurrer,  that  the  plea  was  good,  as  it  confessed  procuring  the 

(1)  1  K.  R.  257  (1  T.  R.  493);  Jofm-  P.  C.  76  (2nd  ed.). 

*^toue  V.  Suttofif  in  error,  in  £xch.  Ch.  (2)  4  Taunt.  34. 

1   T.  R.  510;    Sutton  v.  Johmtone,  in  (3)  Cro.  Jac.  193. 

Dom.  Proc,  1  T.  R.  784.  and  1  Br.  (4)  Cro.  Eliz.  871. 
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Pamton  indictment,  and  avoided  by  matter  of  law.  The  expression  used 
Williams,  there  "  per  doubt  del  lay  gents,'*  is  explained  by  Com.  Dig.  Pleader, 
(2  K).  Chambers  v.  Taylor  {I)  is  a  case  of  the  same  description. 
In  Weal  v.  IVelU  (2)  the  authority  of  the  Court  to  decide,  on  the 
pleadings,  what  facts  amounted  to  probable  cause,  was  assumed, 
and  not  questioned  during  the  argument.  Afterwards  it  became 
the  practice  to  allege  in  the  declaration  that  the  defendant  falsely, 
maliciously,  and  without  probable  cause,  indicted  the  plaintiff,  and 
to  plead  the  general  issue  ;  but  then  the  law  was  considered  to  be 
that,  **  If  the  plaintiff  do  prove  malice,  yet  if  the  defendant  show 
a  probable  cause,  he  shall  have  a  verdict,  and  the  Judge,  not  the 
jury,  is  to  determine  whether  he  had  a  probable  cause;  and  there- 
fore, where  the  plaintiff  having  brought  an  action  against  the 
defendant  for  a  malicious  prosecution  for  perjury  obtained  a 
verdict,  upon  a  motion  for  a  new  trial  the  Court  set  it  aside  (it 
appearing  upon  the  report  of  the  Judge,  that  there  was  a  probable 
cause)  not  as  a  verdict  against  evidence,  but  as  a  verdict  against 
law "  :  Bull.  N.  P.  14,  citing  Golding  v.  Croule (3).  In  Reynolds  v. 
Kennedy  (4)  the  action  was  for  maliciously  exhibiting  an  information 
against  the  plaintiff  before  sub-commissioners  of  excis3,  whereupon 

[  *183  ]  they  condemned  his  goods,  but  the  commissioners  *on  appeal 
reversed  the  judgment;  the  defendant  pleaded  Not  guilty:  and, 
the  case  coming  before  this  Court  on  writ  of  error,  Lee,  Ch.  J. 
said :  ^*  Upon  the  whole  we  think  the  plaintiff  himself  has  shown 
by  his  declaration  that  the  prosecution  was  not  malicious,  because 
the  sub-commissioners  gave  judgment  for  the  defendant,  and,  there- 
fore, we  cannot  infer  any  malice  in  him."  There  the  inference  was 
clearly  treated  as  matter  of  law.  In  the  argument  at  the  Bar  in 
Johnstone  v.  Sutton  (5)  it  is  observed  that  a  doubt  intimated  in  Bull. 
N.  P.,  whether  probable  cause  were  a  question  for  the  Judge  or  not, 
was  put  an  end  to  by  the  recent  case  of  Canddl  v.  Londvn  (6),  where 
BuLLEB,  J.,  at  Nisi  Prius,  laid  it  down  that  "  what  is  reasonable  or 
probable  cause  is  matter  of  law."  Sutton  y.  Johnstone  {7)  was  a 
case  much  considered.  The  action  was  for  maliciously  bringing 
the  plaintiff  to  a  court  martial ;  and  the  declaration  stated  the 
sentence,  by  which,  for  reasons  therein  assigned,  the  plaintiff  was 

(1)  Cro.  Eliz.  900.  cited  1  T.  E.  520). 

(2)  3  Bulat.  284.  (7)  1    R.   R.   257  (1   T.    R.    493). 

(3)  Sayer's  Rep.  1.  Johnstwie  v.  Sutton ,  in  error,  in  Exch. 

(4)  1  WUs.  232.  Ch.  1  T.  R.  510.     Suttofi  v.  JokMt<H4r, 

(5)  1  R.  R.  257,  269  (1  T.  R.  519).  in  Dom.  Proc.,  1  T.  R.  784,  and  I  Br. 

(6)  1   R.   R.  276  (Guildhall,  1785;  P.  C.  76  (2nd  ed.). 
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acquitted.    The  jury,  as  far  as  lay  in  them,  decided  the  action  in      Panton 

Vm 

his  favour  ;  the  Court  of  Exchequer  discharged  a  rule  for  arresting    Williams. 

the  judgment ;  but  the  Court  of  Exchequer  Chamber  held  that  the 

facts  admitted  on  the  record  showed  probable  cause,  and  that  the 

plaintiff  below  could  not  recover :  and  their  judgment  was  affirmed 

by  the  House  of  Lords.    Lord  Mansfield  and  Lord  Loughborough 

say  there,  in  their  judgment  in  the  Exchequer  Chamber  (i),  *^  The 

essential  ground  of  this  action   is  that  a  legal   prosecution  was 

carried  on  without  a  probable  cause."     '*  The  question  of  probable 

*cause  is  a  mixed  proposition   of  law  and  fact.     Whether  the       [  •i84  ] 

circumstances  alleged  to  show  it  probable,  or  not  probable,  are  true 

and  existed,  is  a  matter  of  fact ;  but  whether,  supposing  them  true, 

they  amount  to  a  probable  cause,  is  a  question  of  law :  and  upon 

this  distinction  proceeded  the  case  of  Reynolds  v.  Kennedy "  (2)\ 

And,  after  noticing  the  facts  admitted  by  the  declaration  and  those 

affirmed  by  the  sentence  of  the  court  martial,  they  say :  ^'  Under 

all  these  circumstances,  it  being  clear  that  the  orders  were  given, 

heard,  and  understood ;  that  in  fact  they  were  not  obeyed ;  that, 

by  not  being  obeyed,  the  enemy  were  enabled  the  better  to  sail  off; 

that  the  defence  was  an  impossibility  to  obey — a  most  complicated 

point — under  all  these  circumstances,  we  have  no  difficulty  to  give 

our  opinion,  that,  in  law,  the  commodore  had  a  probable  cause  to 

bring  the  plaintiff  to  a  fair  and  impartial  trial."     In  a  note  to 

Purcell  V.  ArNamara  (3)  (which  may  be  cited  as  showing  the  opinion 

of  the  profession)  the  learned  reporter  says,  ''There  is  likewise  this 

difference  between  '  malice  '  and  the  '  want  of  probable  cause,'  that 

the  one  is  a  question  of  fact,  and  the  other  a  question  of  law.    Both 

must  generally  be  submitted  to  the  jury ;  but  when  the  facts  to 

show  a  probable  cause  are  ascertained,  whether  they  amount  to  a 

defence  or  not,  is  to  be  decided   by  the  Judge."     In  Davis  v. 

Hardy  (4)^  though   it  was  contended   that  the  question,  whether 

a  particular  fact  had  occurred  or  not,  should  have  been  left  to  the 

jury,  it  was  admitted  that  the  decision,  whether  or  not  the  facts, 

if  proved,  amounted  to  probable  cause,  lay  with  the  Judge.     In 

Blachford  v.  Dod  (5)  Lord  Tentbrdbn,  considering  *that  there  was       [  '185  ] 

no  fact  in  dispute,  nonsuited  the  plaintiff,  being  of  opinion  that 

there  was  probable  cause.     A  new  trial  was  moved  for,  on  the 

grounds,  first,  that  he  ought  to  have  asked  the  jury  whether  or  not 

(1)  1  T.  E.  pp.  344,  345,  547.  207,  n.  (a)). 

(2)  1  Wils.  232.  (4)  30  E.  B.  306  (6  B.  &  C.  225). 

(3)  9    B.   B.   578    (1    Camp.    199,  (5)  36  E.  B.  532  (2  B.  &  Ad.  179). 
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pakton  the  defendants  believed  they  had  probable  caose ;  secondly,  that 
Williams,  ^^e  facts  did  not  show  probable  cause.  A  rule  was  refused :  and 
Lord  Tenterden,  in  giving  judgment,  said,  '^  As  to  the  first  point, 
it  is  difficult  to  lay  down  any  general  rule  as  to  the  cases  where  the 
opinion  of  a  jury  should  or  should  not  be  taken.  I  have  considered 
the  correct  rule  to  be  this  :  if  there  be  any  fact  in  dispute  between 
the  parties,  the  Judge  should  leave  that  question  to  them,  telling 
them,  if  they  should  find  in  one  way  as  to  that  fact,  then,  in  bis 
opinion,  there  was  no  probable  cause,  and  their  verdict  should  be 
for  the  plaintiff ;  if  they  should  find  in  the  other,  then  there  was, 
and  their  verdict  should  be  for  the  defendant.**  So,  here,  the 
Lord  Chief  Justice  should  have  said  to  the  jury,  "  If  you  find 
that  the  codicil  purporting  to  have  been  executed  on  the  7th  of  May 
was  not  executed  then,"  or  "  if  you  find  that  the  pencil  writing  on 
the  scripts  put  forward  by  Thomas  Williams  existed  before  any 
thing  was  written  in  ink  above  the  signature,  then  I  am  of  opinion 
that  there  was  probable  cause  for  the  prosecution ;  '*  and  so  as  to 
the  other  facts ;  leaving  to  the  jury  also,  if  they  considered  the 
will  and  codicils  to  be  forged,  the  question  whether  or  not  the 
defendant  below  really  believed  them  to  be  so. 

(BosANQUET,  J. :  The  rule  is  easy  where  the  case  turns  upon  a 
single  fact,  but  difficult  where  it  depends  on  many  and  complicated 
ones.) 

The  difficulty  is  one  which  a  Judge  can  deal  with  better  than  a 
jury.  If  the  facts  had  been  specially  pleaded  according  to  the  old 
[  *186  ]  practice,  and  the  *plea  demurred  to,  the  Court  must  have  decided 
whether  any  one  or  more  of  the  facts  amounted  to  probable 
cause. 

(Parke,  B.  :  The  same  difficulty  might  arise  now  on  plea  to  a 
declaration  for  maliciously  arresting  on  a  charge  of  felony.) 

In  Blachford  v.  Dod  (i).  Lord  Tenterden  explained  Ravenga  v. 
Mackintosh  (2),  where  the  question  of  intention  was  unavoidably 
left  to  the  jury,  the  fact  being  that  the  defendant  had  obtained 
legal  advice,  but  the  evidence  raising  a  doubt  whether  he  did 
so  bo7td  fide  or  not.     Taylor  v.  WiUans  (3)  is  sometimes  cited  as 

(1)  36  K.  B.  532  (2  B.  &  Ad.  179).    845).  See  WiUans  v.  Tayhr,  6  Bing, 

(2)  26  R,  R,  521  (2  B.  &  C.  693).     183. 

(3)  31  E.  R.  379,  385  (2  B.  &  Ad. 
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an  aathority  to  show  that  the  jury  may  judge  of  probable  cause:  Panton 
but  it  rather  shows  the  contrary.  The  defendant  had  not  appeared  Williams. 
on  the  original  trial,  though  brought  into  Court  as  a  witness.  This 
was  proved  by  the  plaintiff;  and  the  only  question,  as  to  this,  left  to 
the  jury,  was,  whether  he  did  so  from  a  consciousness  that  he  could 
not  support  the  indictment :  and  the  jury  were  told  there  was 
probable  cause  or  not  according  as  they  decided  this  fact,  as  to  the 
defendant's  motive,  in  the  negative  or  affirmative.  Venafra  v. 
Johnson  (i),  which  is  sometimes  cited  to  support  the  view  here  taken 
by  the  Lord  Chief  Justice,  is  quite  consistent  with  the  principle 
established  in  the  preceding  cases.  There  it  was  ruled  that  the 
fact  of  the  defendant's  belief  should  have  been  left  to  the  jury : 
but  it  was  taken  for  granted  that,  assuming  that  fact  one  way  or 
the  other,  the  question  of  probable  cause  was  for  the  Judge.  In 
Musgrove  v.  Newell  (2)  the  question  of  probable  cause  was  treated 
entirely  as  one  of  law. 

(Alderson,  B.  :  On  the  second  trial  in  that  case,  I  ^directed  a       [  *187  ] 
nonsuit  upon  the  ground  that  there  was  probable  cause.) 

Davis  V.  Russell  (8)  also  appears  to  have  been  decided  on  the  ground 
that  what  the  Judge  left  to  the  jury  was,  substantially,  a  question  of 
fact  as  to  the  belief  of  the  defendant,  and  that  the  Judge,  in  effect, 
had  decided  the  legal  result.  In  Broad  v.  Ham  (4)  it  was  assumed, 
both  by  the  counsel  and  the  Court,  that,  on  a  given  state  of  facts, 
the  question  of  probable  cause  was  for  the  Judge.  The  report  of 
M' Donald  v.  Rooke  (5),  is  not  satisfactory  :  the  marginal  note  may 
mean  that  the  facts,  upon  which  the  probability  of  cause  depended, 
were  properly  left  to  the  jury:  if  it  mean  more,  it  is  incorrect. 
From  the  statement  in  the  body  of  the  case,  it  seems  that  there  was 
a  doubt  as  to  the  motive  and  belief  of  the  defendant :  and  the  Court 
appears  to  have  decided  only  that,  when  the  law  and  facts  are  mixed 
up,  the  question  cannot  be  altogether  withdrawn  from  the  jury.  In 
Eagar  v.  Dyott{e)  the  Judge,  on  the  facts,  ruled  that  the  plaintiff's 
case  had  failed.  Hill  v.  Yates  (7)  is  a  direct  authority  for  the 
plaintiff  in  error. 

(1)  lOBing.  301.  (5)  42   E.  R.  609  (2  Bing.    N.    C. 

(2)  46  B.  R  403  (1  M.  &  W.  562 ;  217).    See  the  judgmeute  as  reported 
*S.  C.  Tyr.  &  Gr.  957).  in  S,  C.  2  Scott,  359,  362. 

(3)  30  R.  E.  637  (5  Bing.  354).  (6)  5  Gar.  &  P.  4. 

(4)  50  E.   B.  843  (5  Bing.    N.  C.  (7)  19  R.  R.  490  (8  Taunt.  182;  S,C\ 
722).  2  Moore,  80). 

41—2 
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Panton  Jervis,  contra  : 

r. 

Williams.  ^he  charge  of  the  Lord  Chief  Justice  was  substantially  correct. 
The  defence  in  such  a  case  may  be :  first,  that  the  charge  of  felon; 
was  in  fact  true,  whether  believed  or  not  by  the  defendant;  or, 
secondly,  that  it  was  reasonably  believed  by  the  defendant,  whether 
in  fact  true  or  not.  The  way  in  which  the  question  of  belief  is 
[•188]  important  appears  from  ^Delegal  v.  Highley  (i) ,  Broad  v.  Ham  (2),  and 
James  v.  Phelps  (s).  And  the  direction  here  may  be  understood  &£ 
meaning  only  that,  if  there  was  in  fact  a  felony,  or  if  the  defendant 
believed  that  there  was,  the  verdict  must  be  for  the  defendant 
Perhaps  it  might  have  been  worded  more  precisely :  but  the  excep- 
tions point  out  no  objection  on  the  score  of  vagueness.  And  it  is 
often  impossible  to  obtain  strict  precision  in  this  respect ;  beeaoae, 
where  there  are  a  great  many  facts,  which  may  be  combined, 
negatively  or  affirmatively,  to  almost  any  extent,  a  Judge  cannot  la; 
down  the  law  for  every  supposable  combination.  He  can  only 
direct  the  jury  to  apply  some  general  rule  to  their  finding  of  facts. 
Here,  as  no  objection  is  founded  upon  any  want  of  a  prima  jacu 
case  for  the  plaintiff,  it  is  to  be  assumed  that  the  question  tnmed 
upon  the  very  many  facts  which  the  defendant  undertook  to  prove. 
(He  then  pointed  out  several  combinations  of  facts,  in  the  evidence 
set  out  on  the  bill,  upon  which  different  results  might  arise.)  The 
exceptions  indeed  seem  to  go  the  length  of  insisting  that  the  Loxp 
Chief  Justice  was  bound  to  tell  the  jury  that,  singly,  each  fact  set 
up  for  the  defence  showed  a  good  probable  cause. 

(Alderson,  B.  :  Probably  the  real  ground  of  objection  will  be  that 
no  rule  was  laid  down.) 

In  Coxe  V.  WirraU{^)  it  appeared  that  the  defendant  was  bousd 
over  to  prosecute;  and  it  seems  that  the  Court  thought  this 
negatived  the  malice,  as  was  also  held  in  Chambers  v.  Taylor k'^^i 
though  the  same  law  would  not  now  prevail :  Dubois  v.  Keais  »6'. 
[  '189  ]  Reynolds  v.  Kennedy  (7)  cannot  be  supported,  except  on  •the  ground 
that  the  declaration  did  not  negative  probable  cause.  For  tbe 
decision  of  the  sub-commissioners  could  not,  as  a  matter  of  lav. 

(1)  43  E.  R.  877  (3  Bing.    N.   C.  (4)  Cro.  Jac.  193. 
950).  (5)  Cro.  Eliz.  900. 

(2)  50   R.   R.  843  (5  Bing.  N.  C.  (6)  52  E,  B.  361  (J  I  Ad.  &  El.  S9. 
722).  (7)  1  Wila.  232. 

(3)  52  R.  R.  423  (11  Ad.  &  EI.  483). 
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show  that  the  charge  of  the  defendant,  which  preceded  the  decision,  Pamton 
was  made  on  reasonable  cause  :  their  decision,  indeed,  if  conclusive  Williams. 
on  the  fact,  would  have  furnished  a  ground  of  defence ;  but,  in  that 
point  of  view,  the  case  is  inapplicable  to  the  present  question. 
Undoubtedly,  the  rule  was  broadly  laid  down  in  Sattony.  Johnstone  {i). 
But  the  question  is  as  to  its  exact  meaning.  As  the  declaration 
there  was  framed,  no  question  arose  except  the  legal  one,  whether 
disobedience  of  orders  did,  of  itself,  authorize  a  commander  to  bring 
a  subordinate  officer  to  a  court  martial. 

(Aldebson,  B.  :  It  was  holden  that  the  subordinate  was  bound  to 
obey,  unless  prevented  by  physical  causes ;  an  exception  raising  a 
question  as  complicated  as  that  on  the  present  record.) 

There  was,  in  effect,  a  single  question  of  law  raised  on  that  record. 
In  Ravenga  v.  Mackintosh  (2)  it  was  left  to  the  jury  whether  the 
defendant  acted  honvi  fide  on  the  opinion  of  counsel :  yet  it  cannot 
be  said,  as  an  abstract  legal  proposition,  that  a  party  is  justified 
wherever  he  acts  bond  fide  on  the  opinion  of  counsel.  In  Nicholson 
v.  Coghill  (3)  Abbott,  Ch.  J.  approves  of  the  question  of  probable 
cause  having  been  left  to  the  jury. 

(TiNDAL,  Gh.  J. :  I  do  not  see  that,  in  that  case,  any  thing  was 
decided  except  that  the  facts  were  such  as  might  go  to  a  jury :  the 
Judge  and  Court  appear  to  have  considered  that,  if  they  were  true, 
probable  cause  ^a&  prima  facie  negatived.) 

In  Davis  v.  *Hardy  (4)  the  Court  certainly  went  very  far,  ruling  [  ^190  ] 
that  the  Judge  might  consider  certain  facts  as  admitted,  and  there- 
upon nonsuit.  But  there  the  charge  was  of  embezzlement ;  and  it 
is  peculiarly  a  legal  question,  what  facts  amount  to  an  embezzle- 
ment. So  in  Blachford  v.  Dod  (5)  it  was  a  question  of  law  whether 
the  letter,  for  which  the  plaintiff  was  indicted,  was  a  threatening 
letter :  and  there  Pabke  and  Patteson,  J  J.  do  not  go  so  far  as 
Lord  Tentebden  in  following  out  the  supposed  doctrine  of  Sutton 
V.  Johnstone  (i).     In   Taylor  v.  Willans  (6),  though  the  Judge  put 

(1)  1  R.  E.  257  (1  T.  R.  493) ;  John-  (2)  26  R.  R.  521  (2  B.  &  C.  693). 

stone  V.  Siittoiif  in  error,  in  Exch.  Ch.  (3)  4  B.  &  C.  21. 

1  R.  R.  269  (1  T.  R.  510) ;  Sutton  v.  (4)  30  R.  R.  306  (6  B.  &  C.  225). 

Johnstone,  in  Dom.  Proc.  1  R.  R.  297  (5)  36  R.  R.  532  (2  B.  &  Ad.  179). 

(1  T.  R.  784,  and  1  Br.  P.  C.  76  (2ud  (6)  31  R.  R.  379  (2  B.  &  Ad.  845). 
ed.)). 
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panton  two  alternativeB,  and  laid  down  the  law  for  each,  yet  each  mvolved, 
Williams  a,B  an  essential,  the  question  of  motive :  the  case,  therefore,  is  an 
authority  for  the  defendant  in  error,  as  the  reasonableness  of  the 
cause  could  not  there  be  a  pure  question  of  law.  M'Donald  v. 
Rooke  (i)  is  also  a  strong  authority  for  the  defendant  in  error ;  and 
it  explains  Blachfoid  v.  Dod  (2),  showing  clearly  the  distinction 
between  a  direct  and  pure  question  of  law,  and  a  question  mixed  np 
of  law  and  fact. 

(Lord  Abinger,  C.  B.  :  I  think  in  M'Donald  v.  Rooke  (1)  the 
Judges  must  merely  have  ruled  that  there  were  facts  for  the  jury 
to  determine. 

TiNDAL,  Ch.  J. :  The  question  had  been,  whether  the  property, 
which  the  plaintiff  was  accused  of  stealing,  had  been  taken  as  a 
pledge.) 

In  Broad  v.  Ham  (3)  the  question  of  probable  cause  was  treated  as  a 

fact  for  the  jury :  and  this  is  clearly  the  effect  of  Dubois  v.  Keats  (4) 

and  James  v.  Phelps  (5). 

Cur.  adv.  vult. 

[  191  ]       TiNDAL,  Ch.  J.,  in  this  vacation  (June  15th),  delivered  the  judgment 

of  the  Court  : 

Ann  Williams,  the  plaintiff  below,  brought  her  action  on  the  case 
in  the  Court  of  Queen's  Bench  against  Panton,  the  defendant  below, 
complaining  that  he  had  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever,  procured  her  to  be  indicted 
for  the  crime  of  forgery.  The  defendant  below  pleaded  the  general 
issue,  Not  guilty.  And,  upon  the  trial  before  the  Lord  Chief 
Justice  of  that  Court,  after  summing  up  the  evidence,  he  directed 
the  jury,  amongst  other  things,  that,  if  they  thought  there  was 
reasonable  and  probable  cause  for  taking  the  steps  against  the 
plaintiff  below,  their  verdict  must  be  for  the  defendant ;  and,  also, 
that  it  appeared  to  him  that  it  was  not  a  question  of  law,  in  a  case 
of  that  sort,  whether  there  was  reasonable  and  probable  cause, 
but  that  it  was  altogether  a  question  of  fact  for  the  jury ;  that  he 
should  act  wrong  if  he  were  to  take  the  question  from  their 
consideration. 

(1)  42  E.  R.  609  (2  Bing.  N.  C.   722). 

217).  H)  02  E.  R.  361  (11  Ad.  &  KI.  32f0. 

(2)  36  R.  R.  532  (2  IJ.  &  Ad.  179).      {0}   52  E.  R.  423  (11  Ad.  &  EL  483). 

(3)  50  R.  E.  843  (5  Bing.  N.  C. 
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To  which  direction  the  counsel  for  the  defendant  below  excepted,      Pakton 
and  insisted  ''  that  his  Lordship  was  bound  to  state  to  the  jury  what    williamb. 
facts,  if  proved,  would  amount  to  probable  cause,  leaving  to  them 
only  the  question,  whether  they  believed  the  evidence  adduced  in 
order  to  prove  such  facts."     And  the  counsel  then  proceeded  to 
state,  in  his  bill  of  exceptions,  certain  particular  facts  which  had 
been  proved  at  the  trial,  insisting  that  all  the  facts  together,  and 
each   of  them  separately,  constituted   probable  cause :    and  the 
counsel  further  excepted  and  objected  that  the  Judge  *'  ought  not  to 
leave  the  question,  whether  there  was  or  was  not  probable  cause  for 
the  prosecution,  to  the  jury  as  *a  question  for  them,  and  without       [  *192  ] 
telling  them  what  would  be  probable  cause." 

Upon  this  bill  of  exceptions,  we  take  the  broad  question  between 
the  parties  to  be  this ;  whether,  in  a  case  in  which  the  question  of 
reasonable  or  probable  cause  depends,  not  upon  a  few  simple  facts, 
but  upon  facts  which  are  numerous  and  complicated,  and  upon 
inferences  to  be  drawn  therefrom,  it  is  the  duty  of  the  Judge  to 
inform  the  jury,  if  they  find  the  facts  proved  and  the  inferences  to 
be  warranted  by  such  facts,  the  same  do  or  do  not  amount  to 
reasonable  or  probable  cause,  so  as  thereby  to  leave  the  question 
of  fact  to  the  jury,  and  the  abstract  question  of  law  to  the  Judge  ? 
And  we  are  all  of  opinion  that  it  is  the  duty  of  the  Judge  so  to  do. 

In  the  more  simple  cases,  where  the  question  of  reasonable  and 
probable  cause  depends  entirely  on  the  proof  of  the  facts  and 
circumstances  which  gave  rise  to  and  attended  the  prosecution,  no 
doubt  has  ever  existed,  from  the  time  of  the  earliest  authorities,  but 
that  such  question  is  purely  a  question  of  law  to  be  decided  by  the 
Judge.  In  Coxe  v.  Wirrall{i)  and  in  Pain  v.  Iinche8ter{2),  each  of 
which  were  actions  on  the  case  for  falsely  and  maliciously  procuring 
the  plaintiff  to  be  indicted  for  felony,  the  defendant  in  each  action 
set  forth,  in  the  plea,  the  facts  and  circumstances  that  induced  him 
to  indict ;  and,  the  plaintiff  having  in  each  instance  demurred,  it 
was  the  Court  which  had  to  determine  as  a  matter  of  law,  and  not 
the  jury  as  a  matter  of  fact,  whether  the  statement  in  the  plea  did 
or  did  not  form  a  sufficient  excuse.  And  in  the  case  last  referred 
to  the  very  distinction  now  under  consideration  was  laid  down  by 
the  Court,  upon  *the  objection,  then  taken,  that  the  plea  amounted  [  'los  ] 
to  the  general  issue  only ;  the  Court  holding  it  to  be  a  good  plea, 
**per  doubt  del  lay  gents,"  for  that  the  defendant  "  confessed  the 
procurement  of  the  indictment,  and  avoided  it  by  matter  in  law." 
(1)  Cro.  Jac.  193.  (2)  Ci-o.  Eliz.  871. 
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Pamton      And,  although  the  practice  which  then  obtained  has  been  altered 


f>. 


WiLLTAMs.  'of  A  great  length  of  time,  by  introducing  into  the  declaration,  not 
only  the  statement  that  the  charge  was  false  and  malicious,  but 
also  that  it  was  made  without  reasonable  or  probable  cause, — and 
thereby  compelling  the  plaintiff  to  give  some  evidence  thereof,  and 
enabling  the  defendant  to  prove  his  case  under  the  plea  of  Not 
guilty, — yet  the  rule  of  law,  that  this  question  belongs  to  the  Judge 
only,  and  not  to  the  jury,  is  not,  by  such  alteration  in  pleading,  in 
any  way  impaired.  And,  still  further,  the  authorities  collected  in 
the  case  of  Stitton  v.  Johnstone  (i),  and  the  authority  of  that  case 
itself,  and  also  the  decision  of  Bullbb,  J.  there  cited  (2),  prove 
incontestably  that  it  is  a  question  for  the  jury,  whether  the  facts 
brought  forward  in  evidence  be  true  or  not;  but  that  what  is 
reasonable  or  probable  cause  is  matter  of  law. 

There  have  been  some  cases  in  the  later  books  which  appear  at 
first  sight  to  have  somewhat  relaxed  the  application  of  that  rule, 
by  seeming  to  leave  more  than  the  mere  question  of  the  facts 
proved  to  the  jury  :  but,  upon  further  examination,  it  will  be  found 
that,  although  there  has  been  an  apparent,  there  has  been  no  real, 
[  *194  ]  departure  from  the  rule.  Thus,  in  some  cases,  the  ^reasonableness 
and  probability  of  the  ground  for  prosecution  has  depended,  not 
merely  upon  the  proof  of  certain  facts,  but  upon  the  question, 
whether  other  facts  which  furnished  an  answer  to  the  prosecution 
were  known  to  the  defendant  at  the  time  it  was  instituted :  again, 
in  other  cases,  the  question  has  turned  upon  the  inquiry,  whether 
the  facts  stated  to  the  defendant  at  the  time,  and  which  formed  the 
ground  of  the  prosecution,  were  believed  by  him  or  not :  in  other 
cases  the  inquiry  has  been,  whether,  from  the  conduct  of  the 
defendant  himself,  the  jury  will  infer  that  he  was  conscious  he  had 
no  reasonable  or  probable  cause.  But,  in  these  and  many  other 
cases  which  might  be  suggested,  it  is  obvious  that  the  knowledge, 
the  belief,  and  the  conduct  of  the  defendant  are  really  so  many 
additional  facts  for  the  consideration  of  the  jury  :  so  that,  in  effect, 
nothing  is  left  to  the  jury  but  the  truth  of  the  facts  proved,  and 
the  justice  of  the  inferences  to  be  drawn  from  such  facts;  both 
which  investigations  fall  within  the  legitimate  province  of  the  jury, 
whilst,  at  the  same  time,  they  have  received  the  law  from  the 

(1)  1  K.  B.  257  (1  T.  R.  493) ;  John-  and  1  Br.  P.  C.  76  (2nd  ed.). 
stone  V.  Sutton,  in   error,  in  Exch.  Ch.  (2)   Candell  v.  London y  1  B.  R.  276 

1  B.  R.  269  (1  T.  B.  510) ;  Sutton  v.  (cited  1  T.  R.  520). 
Johnstone,  in  Dom.  Proc.  1  T.  B.  784, 
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Judge,  that,  according  as  they  find  the  facts  proved  or  not  proved,      pamton 
and  the  inferences  warranted  or  not,  there  was  reasonable  and    Williams. 
probable  ground  for  the  prosecution,  or  the  reverse. 

And,  such  being  the  rule  of  law  where  the  facts  are  few  and  the 
case  simple,  we  cannot  hold  it  to  be  otherwise  where  the  facts  are 
more  numerous  and  complicated.  It  is  undoubtedly  attended  with 
greater  difficulty  in  the  latter  case,  to  bring  before  the  jury  all  the 
combinations  of  which  numerous  facts  are  susceptible,  and  to  place 
in  a  distinct  point  of  view  the  application  of  the  rule  of  law, 
according  as  all  or  some  *only  of  the  facts,  and  inferences  from  [  *195  ] 
facts,  are  made  out  to  their  satisfaction.  But  it  is  equally  certain 
that  the  task  is  not  impracticable :  and  it  rarely  happens  but  that 
there  are  some  leading  facts  in  each  case  which  present  a  broad 
distinction  to  their  view,  without  having  recourse  to  the  less 
important  circumstances  that  have  been  brought  before  them. 

Upon  the  whole,  as  the  question  both  of  law  and  of  fact  was  left 
in  this  case  entirely  to  the  jury,  we  think  the  exception  must  be 
allowed,  and  that  there  must  be  a  venire  de  novo. 

Venire  de  novo  awarded. 


(Erbob  from  the  Queen's  Bench.) 
K0BIN80N  V.  EEYNOLDS  (1).  i^ 

(2  Q.  B.  196—212 ;  S.  C.  1  G.  &  D.  526 ;  3  P.  &  D.  611 ;  9  L.  J.  (N.  S.)  Q.  B.         r  "^i 

249.) 

In  assumpsit  by  indorsee  of  a  bill  of  exchange  against  acceptors, 
defendants  pleaded  that  K.,  the  drawer,  was  in  the  habit  of  delivering 
goods  to  C,  to  be  carried  by  him  to  Liverpool,  consigned  and  deliverable 
there  to  K.'s  order  and,  on  so  doing,  of  receiving  from  C.  a  receipt  for  the 
goods,  bill  of  lading,  or  document,  which,  by  the  custom  of  merchants, 
when  indorsed  for  value,  passed  the  property  in  the  goods,  and  entitled  the 
indorsee  to  have  them  delivered  to  him.  That  K.  used  to  obtain  advances 
from  plaintiff  on  indorsing  to  plaintiff  such  document,  and  drawing  and 
delivering  to  him  a  bill  of  exchange  on  defendants  (who  traded  at  Liver- 
pool as  purchasers  and  commission  agents  of  such  goods  as  K.  delivered  to 
C),  if  the  goods  were  deliverable  to  defendants,  or  on  some  other  person  to 
whom  they  were  deliverable.  That  plaintiff  used  to  forward  the  indorsed 
document  to  Liverpool,  and  to  have  it  presented  to  defendants  (or  such 
other  person),  and,  on  the  faith  thereof,  and  at  plaintiff *s  request,  and  in 
consideration  of  such  security  on  the  goods,  defendants  (or  such  other 
person)  used  to  accept  the  bill  of  exchange :  of  all  which  plaintiff  had 
notice.  That  K.,  pretending  to  act  in  pursuance  of  such  usage,  fraudulently 
indorsed  and  delivered  to  plaintiff  a  document  in  the  usual  form,  to  which 

(1)  FoUoyvod  in  Leather  v.  Sim^^aon  (1871)  L.  B.  11  Eq.  398,  405,  40  L.  J.  Ch. 
177.— A.  C. 
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RoBiKBON  O.'s  signature  was  forged,  pretending  that  it  was  genuine  and  that  the 

f.  goods  mentioned  in  it  had  been  delivered  to  C,  which  was  false;  and  K.  at 

Ueynolds.  ^Jjq  same  time  indorsed  the  bill  of  exchange  to  plaintiff,  who  advanced  K. 

the  amount  on  the  faith  of  the  document.  That  plaintiff  indorsed  the 
document,  and  had  it  presented  to  defendants  with  the  bill  of  exchange,  and 
requested  them  to  accept  the  bill  of  exchange  on  the  faith  and  in  considera- 
tion of  the  delivery  of  the  document,  and  delivered  the  document  to  them 
as  a  true  one.  That  defendants,  in  consideration  of  the  goods  ment:oned  in 
the  document,  and  confiding  and  relying  on,  and  in  consideration  and  on  the 
faith  of,  the  document,  and  in  ignorance  of  its  being  forged,  accepted  the 
bill  of  exchange  for  and  at  the  request  of  plaintiff.  That  so  the  considera- 
tion for  the  acceptance,  which  defendants  had  been  induced  to  make  under 
the  mistake  into  which  they  had  been  led  by  the  said  conduct  and  indorse- 
ment of  plaintiff,  wholly  failed;  and  that  there  never  was  any  other 
consideration  for  the  acceptance. 

The  plea  did  not  allege  that  plaintiff  knew  the  document  to  be  forged,  or 
represented  it  to  be  genuine. 

Held,  by  the  Court  of  Queen's  Bench,  on  motion  for  judgment  non 
obstante  veredicto,  to  be  a  bad  plea. 

Judgment  of  the  Queen's  Bench  affirmed  in  the  Exchequer  Chamber. 

The  defendant  in  error  (the  plaintifif  below)  declared  against 
the  plaintiffs  in  error,  in  assumpsit.  The  iBrst  count  was  on  a  bill 
of  exchange  made  by  Pat  Keegan,  7th  February,  1838,  directed  to 
defendants,  payable  to  order,  for  200/.,  at  sixty  days  after  date, 
[  •iQ?  ]  accepted  by  defendants,  and  indorsed  to  the  National  *Bank  of 
Ireland.     Second  count,  on  an  account  stated. 

Plea  1.  To  the  first  count,  that,  long  before  and  at  the  time  of 
th3  making  of  the  bill  of  exchange  in  the  first  count  mentioned, 
and  thenceforth  until  and  at  the  time  of  the  accepting  of  the  said 
bill  of  exchange  by  the  defendants,  as  in  the  first  count  mentioned, 
the  said  Pat  Keegan,  in  the  said  first  count  mentioned,  carried  on 
trade  and  business  in  Ireland,  and,  in  the  course  of  such  trade  and 
business,  was,  during  all  the  time  aforesaid,  used  and  accustomed, 
from  time  to  time,  to  deliver  in  Ireland  to  certain  carriers,  to  wit  a 
certain  Company  called  the  City  of  Dublin  Steam  Company,  divers 
goods  and  merchandizes  to  be  carried  and  conveyed  for  him  by  the 
said  Company  in  and  by  certain  vessels  to  Liverpool  in  &c.,  con- 
signed and  deliverable  at  Liverpool  to  his  order,  and,  upon  so 
delivering  such  goods  to  the  said  Company,  so  to  be  carried  and 
delivered  as  aforesaid,  Keegan,  during  all  the  time  aforesaid,  was 
used  and  accustomed  to  take  and  receive,  of  and  from  the  said 
Company,  a  carrier's  receipt,  bill  of  lading,  or  document,  similar  to 
and  corresponding  with  the  one  hereinafter  set  out,  of  and  for  such 
goods  and  merchandizes,  signed  by  the  agent  of  the  said  Company : 
the  same  being,  by  the  usage  and  custom  of  merchants,  a  nego- 
tiable instrument,  by  the  indorsement  whereof  for  value  the  property 
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of  and  in  the  goods  and  merchandizes  mentioned  therein  passes  to     Robinson 
the  indorsee  thereof,  and  by  virtue  of  the  possession  of  which,  so    Reynolds. 
indorsed  for  value,  the  indorsee  thereof  for  value  can  obtain  the 
possession  and  delivery  to  him  by  the  said  carriers  of  such  goods 
and  merchandizes  as  aforesaid.     And  Keegan,  upon  having  so 
delivered  such  goods  and  merchandizes,  and  so  taken  *and  received      [  *198  ] 
such  receipt,  bill  of  lading,  or  document,  as  aforesaid,  was  during 
all  the  time  aforesaid  used  and  accustomed  to  obtain,  and  did  from 
time  to  time  obtain,  advances  from  the  said  National  Bank  of 
Ireland  on  delivering  to  the  said  National  Bank  of  Ireland  such 
receipt,  bill  of  lading,  or  document  as  aforesaid  of  and  for  such 
goods  and  merchandizes,  so  signed  by  the  agent  for  the  said  City 
of  Dublin  Steam  Company  as  aforesaid,  and  indorsed  by  him  to 
the  said  National  Bank,  and  on  his  drawing  and  delivering  to  the 
said  Bank  a  bill  of  exchange  on  the  said  defendants  (who  during  all 
the  time  aforesaid  carried  on  trade  and  business  in  Liverpool  as 
purchasers  of,  and  commission  agents  for,  the  sale  of  such  goods 
and  merchandizes  as  Keegan  was  in  the  habit  of  so  delivering  to 
the  said  Company  as  aforesaid  for  the  purposes  aforesaid),  if  he 
intended  such  goods  to  be  delivered  to  the  defendants  at  Liverpool, 
or  some  other  person  or  persons  carrying  on   such   trade  and 
business,  and  dealing  as  last  aforesaid,  at  Liverpool,  to  whom  he 
intended  such  goods  to  be  delivered  at  Liverpool ;  and  the  National 
Bank  was,  during  all  the  time  aforesaid,  used  and  accustomed  to 
make  and  did  from  time  to  time  make,  such  advances  as  aforesaid 
upon  the  deposit  with  them  of  such  receipt,  bill  of  lading,  or  docu- 
ment, so  indorsed  as  aforesaid,  and  the  drawing  and  delivering  to 
them  such  bill  of  exchange  as  aforesaid  ;  and  were,  during  all  the 
time  aforesaid,  used  and  accustomed,  upon  receiving  such  bill  of 
exchange  and  such  receipt,  bill  of  lading,  or  document,  so  indorsed 
as  aforesaid,  to  send  and  transmit  to  Liverpool  such  receipt,  bill  of 
lading,  or  document,  indorsed  by  them  the  said  National  Bank, 
together  with  such  bill  of  exchange,  and  to  cause  the  same  to  be 
produced  and  *presented  to  the  said  defendants,  or  to  such  other       L  'i^^  ] 
person  or  persons  as  aforesaid ;  and  thereupon,  and  on  production 
of  such  receipt,  bill  of  lading,  or  document,  so  indorsed  as  aforesaid 
l)y  the  said  Bank,  and  on  the  faith  thereof,  and  at  the  request  of 
the  said  Bank,  and  in  consideration  of  such  security  on  such  goods 
and  merchandize  so  delivered  to  the  said  Company  as  aforesaid, 
defendants,  or  such  other  person  or  persons  as  aforesaid,  respec- 
tively, used  and  were  accustomed  to  accept  such  bill  of  exchange 
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RoBiNsoK  as  aforesaid :  of  all  which  said  several  premises  the  National  Bank 
Reynolds.  ^*  Ireland,  to  wit  on  &c.,  had  notice,  and  then  well  knew  the  same. 
That,  at  the  time  of  the  drawing  and  indorsing  of  the  said  bill  of 
exchange  by  Eeegan  as  in  the  first  count  mentioned,  and  of  the 
delivery  of  such  bill  of  exchange  by  Keegan  to  the  National  Bank, 
and  before  the  acceptance  of  the  same  by  defendants,  Keegan, 
pretending  and  assuming  to  act  according  to  and  in  pursuance  of 
the  said  course  of  trade  ajid  the  said  mode  of  obtaining  such 
advances  as  aforesaid,  and  under  colour  thereof,  fraudulently  pro- 
duced to  the  National  Bank  a  certain  forged  and  counterfeit 
receipt,  bill  of  lading,  or  document,  in  the  words  and  figures 
following. 

"  City  of  Dublin  Steam  Company's  Stores,  No. 

"Athlonb,  Dublin. 

"  1st  of  February,  1838. 
"  Received  from  Mr.  Pat  Keegan  sixty  firkins  of  butter,  and  sixty- 
one  barrels  of  wheat  in  sixty  sacks,  consigned  to  order,  which  we 
promise  to  forward  to  Liverpool  (all  and  every  the  dangers,"  ifec. 
"excepted  ").  **  The  Company  will  not  be  accountable  *'  &c.  (proviso 
limiting  the  Company's  responsibility) . 
[  200  ]  "  OflSce,  15,  Eden  Quay,  Dublin  Stores,  Grand  Canal  Harbour, 

James  Street. 

"  For  the  Company, 

"T.  Mitchell." 

**  N.B.  If  the  goods  are  not  removed  within  twenty-four  hours 
after  arrival,  demurrage  will  be  charged  for  delay.  This  receipt 
to  be  produced  on  claiming  the  goods.  Goods  for  shipment  to 
be  sent  to  the  store  before  four  o'clock  on  *'  &c. 

And  Eeegan  then,  to  wit  at  the  time  of  his  so  drawing,  indorsing 
and  delivering  the  said  bill  of  exchange,  falsely  and  fraudulently 
pretended  to  the  National  Bank  that  such  receipt,  bill  of  lading, 
or  document,  was  a  true  document,  signed  by  one  T.  Mitchell  for 
the  said  Company,  and  that  the  said  goods  and  merchandize 
therein  mentioned  had  been  delivered  to  the  said  Company,  and 
had  been  received  by  them  as  in  the  said  forged  and  counterfeit 
receipt,  bill  of  lading,  or  document,  in  that  behalf  mentioned. 
Whereas,  in  truth  and  fact,  no  such  goods  or  merchandize  were, 
nor  was  any  part  thereof,  ever  so  delivered  or  received ;  and  the 
said  receipt,  bill  of  lading,  or  document,  was  and  is  forged  and 
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counterfeit,  and  never  was  signed  by  the  said  T.  Mitchell,  or  by     Robikson 

anybody  having  any  authority  to  sign  the  same  for  the  said  Com-    Reynolds. 

pany,  or  otherwise  howsoever,  and  was  utterly  void,  and  of  no  use, 

value,  or  effect  whatever;  all  which  premises  Keegan  then  well 

knew.    And  Keegan,   well  knowing  the  premises,   to  wit  then, 

indorsed  and  delivered  to  the  National  Bank  the  said  receipt,  bill 

of  lading,  or  document,  and  the  said  bill  of  exchange  in  the  first 

count  mentioned,  which  he  then,  and  before  the  said  acceptance 

thereof,   indorsed  *as  in  the  first  count  mentioned.     And  the       [  *20i  ] 

National  Bank  thereupon,  to  wit  then,  on  and  by  reason  of  such 

delivery  and  deposit  as  aforesaid,  advanced  a  large  sum,  to  wit  the 

said  amount  of  the  said  bill  of  exchange,  to  Keegan,  on  the  faith 

of  such  forged  and  counterfeit  receipt,  bill  of  lading,  or  document. 

And  afterwards,  to  wit  on  &c.,  the  National  Bank  then  indorsed 

the  said  forged  and  counterfeit  receipt,  bill  of  lading,  or  document, 

and  sent  and  transmitted  the  same  so  indorsed  by  them,  together 

with  the  said  bill  of  exchange,  to  Liverpool,  and  produced  and 

presented  the  said  forged  and  counterfeit  receipt,  bill  of  lading,  or 

document,  together  with  the  said  bill  of  exchange,  to  defendants, 

and,  to  wit  then,  requested  defendants  to  accept  the  said  bill  of 

exchange  for  them,  to  wit,  on  the  faith  of,  and  in  consideration  of, 

and  on  the  delivery  over  to  them  by  the  Bank  of,  the  said  forged 

and  counterfeit  receipt,  bill  of  lading,  or  document,  so  indorsed ; 

which  they,  to  wit  then,  produced  and  showed  to  the  defendants 

so  indorsed  as  aforesaid,  and  delivered  the  same,  indorsed  by  the 

Bank,  to  defendants  as  and  for  a  true  receipt,  bill  of  lading,  or 

document,  signed  by  the  said  T.  Mitchell  as  agent  of  and  for  the 

Company.    And  defendants,  to  wit  then,  in  consideration  of  the 

said  goods  in  the  said  forged  and  counterfeit  receipt,  bill  of  lading, 

or  document  mentioned,  and  supposed  to  have  been  delivered  and 

received  as  stated  therein,  and  to  be  represented  by  the  said  receipt, 

bill  of  lading,  or  document,  and  confiding  and  relying  on,  and  in 

consideration  of,  the  said  forged  and  counterfeit  receipt,  bill  of 

lading,  or  document,  and  the  said  indorsements  thereon,  and  on 

the  faith  of  the  same,  and  in  ignorance  of  the  said  receipt,  bill  of 

lading,  or  document  being  forged  or  counterfeit,  but  supposing  the 

same  to  be  genuine,  and  without  notice  or  knowledge  of  the  *pre-       [  ^202  ] 

mises  in  this  plea  mentioned,  accepted  the  bill  in  the  first  count 

mentioned  for  the  National  Bank  and  at  their  request :  which  is 

the  same  acceptance,  &c.    And  so  defendants  say  that  the  said 

consideration  for  the  said  acceptance,  which  they  had  been  induced 
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Robinson  to  make  upon  the  said  bill  of  exchange  in  such  ignorance  as 
REYNOLD8.  aforesaid,  and  under  the  said  mistake  into  which  they  had  been  led 
by  and  through  the  said  conduct  and  indorsement  of  the  National 
Bank,  as  aforesaid,  wholly  failed,  and  there  never  was  any  con- 
sideration whatever,  save  and  except  as  in  this  plea  mentioned, 
for  the  said  accepting  of  the  said  bill  so  accepted  for  and  at  the 
request  of  the  National  Bank  as  aforesaid.  Wherefore  defendants 
refused  to  pay  the  said  bilU  &c.     Verification. 

Replication,  De  injuria. 

Plea  2.  To  the  second  count,  Non  assumpsit.     Issue  thereon. 

On  the  trial  before  Williams,  J.,  at  the  Liverpool  Summer 
Assizes,  1888,  a  verdict  was  found  for  the  defendants  on  both 
issues. 

In  Michaelmas  Term,  1888,  Sir  W.  W.  Follett  obtained  a  rule 
nisi  for  a  new  trial,  or  for  judgment  non  obstante  reredi<;to. 

In  Easter  Term,  1840  (i),  Cresswell  and  Crompton  showed  cause: 
and  Sir  W,  W.  Follett,  Alexander ,  and  Wightman  were  heard  in 
support  of  the  rule. 

Cur.  adv.  rvlt. 

Lord    Dbnman,   Ch.   J.,   in   the  same  Term   (May   13th,    1840), 
delivered  the  judgment  of  the  Court  : 

[  203  ]  This  plea  does  not  show  that  the  plaintiffs  made  any  representa- 

tion which  they  knew  to  be  false,  nor  that  they  warranted  the  bill 
of  lading  to  be  genuine :  nor  does  it  disclose  that  the  defendants 
accepted  the  bill  of  exchange  on  which  the  action  is  brought 
upon  the  faith  of  any  assertion  by  the  plaintiffs,  further  than  their 
indorsement  upon  it,  that  the  bill  of  lading,  which  turned  out  to 
be  forged,  was  genuine.  On  the  contrary,  it  appears  by  the  other 
averments  in  the  plea  that  the  drawer  of  the  bill  was  the  corre- 
spondent of  the  defendants,  and  that  it  was  upon  his  authentication 
of  the  bill  of  lading,  as  referring  to  goods  which  he  professed  to 
have  consigned  to  them,  that  they  acted. 

The  cases  cited  are  all  instances  of  failure  of  consideration 
between  the  immediate  parties,  and  would  have  been  in  point  if 
the  consideration  for  the  acceptance  of  this  bill  had  moved  from 
the  plaintiffs.  But,  as  it  moved  from  the  drawer,  and  the  plaintiffs* 
right  to  sue  is  only  as  indorsees  by  the  custom  of  merchants,  those 
cases  are  inapplicable. 

(1)  On  the  8th  and  9th   of    May.     Before  Lord  Denman,  Ch.  J.,  Little- 
dale,  Fatteson,  and  Williams,  J  J. 
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We  think  that  the  plea  shows  no  legal  defence  ;  and  that  the  rale     bobinbon 
for  judgment  non  obstante  veredicto  must  be  made  absolute.  Reynolds. 

Rxde   absolute  for  judgment   on   the  first  count,    mm 
obstante  veredicto. 

The  judgment  non  obstante  veredicto  was  entered  on  the  record ; 
and  damages  were  entered  on  the  first  count,  as  assessed  by  the 
Court  of  Queen's  Bench,  at  222Z.  8a.,  and  122.  Is.  costs. 

Error  being  brought  in  the  Exchequer  Chamber  on  this  judgment,        [  204  j 
the  case  was  argued,  in  the  vacation  after  last  Hilary  Term  (i), 
before  Tindal,  Ch.  J.,  Lord  Abinger,  C.  B.,  Bosanquet,  Coltman, 
and  Maule,  JJ.,  and  Parke,  Alderson,  and  Gurney,  Barons. 
[After  the  argument  the  Court  took  time  for  consideration.] 

TiNDAL,  Ch.  J.,  in  this  vacation  (June  15),  delivered  the  judgment       [2io] 
of  the  Court  : 

The  question  in  this  case  is,  whether  the  plea  contains  a  good 
answer  to  the  plaintiff's  declaration. 

The  plaintiff  sues  on  behalf  of  the  National  Bank  of  Ireland, 
who  are  indorsees  of  a  bill  of  exchange  drawn  by  one  Eeegan  on, 
and  accepted  by,  the  defendants.  The  substance  of  the  plea  is  as 
follows.  (His  Lordship  then  stated  the  substance  of  the  first  plea.) 
The  replication,  De  injuria,  put  in  issue  the  whole  of  the  plea  :  and 
a  verdict  was  found  for  the  defendants. 

But  the  Court  of  Queen's  Bench  gave  judgment  non  obstante 
veredicto,  for  the  insufficiency  of  the  plea :  and  the  question  for  our 
decision  is,  whether  that  judgment  was  right.  We  are  of  opinion 
that  it  was. 

The  plea  does  not  disclose  a  defence  on  the  ground  that  the 
acceptance  was  obtained  by  means  of  a  fraudulent  representation 
by  the  Bank;  for,  though  the  document,  *on  the  faith  of  which  [  •211  j 
the  bill  is  said  to  have  been  accepted,  was  forged,  it  is  not  averred 
that  the  Bank  knew  it  to  be  so ;  nor,  even  if  a  warranty  by  the 
Bank  that  the  document  was  genuine  could  constitute  a  defence, 
is  there  any  averment  that  such  a  warranty  was  given.  The  sole 
ground  on  which  the  defendant  relies  is  that  the  acceptance  was  not 
binding  on  account  of  the  total  failure  or  insufficiency  of  the  con- 
sideration for  which  it  was  given,  the  document,  on  the  delivery 
of  which  the  acceptance  was  given,  having  been  forged,  and  there 
never  having  been  any  other  consideration  whatsoever   for   the 

(1)  February  8th,  1841. 
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RoBiKsoK  acceptance  of  the  defendants.  And  this  would  have  been  a  py-i 
Reynolds,  answer  to  the  action,  if  the  Bank  had  been  the  drawers  of  the  bill. 
But  the  Bank  are  indorsees,  and  indorsees  for  value  :  and  the  failure 
or  want  of  consideration  between  them  and  the  acceptors  constituit^ 
no  defence ;  nor  would  the  want  of  consideration  between  the  drawer 
and  acceptors  (which  must  be  considered  as  included  in  the  general 
averment  that  there  was  no  consideration),  unless  they  took  the 
bill  with  notice  of  the  want  of  consideration,  which  is  not  averrbd 
in  this  plea.  Admitting  that  the  bill  was  accepted  by  the  draweie 
at  the  request  of  the  Bank,  and  on  a  consideration  which  turns  oct 
to  be  utterly  worthless,  the  case  is  the  same  as  if  the  bill  had  Uxn 
accepted  without  any  value  at  all  being  given  by  the  Bank  to  the 
defendants ;  and,  on  that  supposition,  the  defendants  would  stCI 
be  liable  as  acceptors  to  the  Bank,  who  are  indorsees  for  value, 
unless,  not  only  such  want  of  consideration  existed  between  tLt 
drawer  and  acceptors,  but  unless  the  indorsees  had  notice  or  know- 
ledge thereof.  For  the  acceptance  binds  the  defendants  conclusiTelv. 
r  '212  ]  as  between  them  and  every  bond  fide  indorsee  *for  value.  And  it 
matters  not  whether  the  bill  was  accepted  before  or  after  such  an 
indorsement.  Consistently  with  every  averment  in  the  plea,  the 
bill  may  have  been  accepted  on  the  credit  of  the  drawer ;  or  for  hii 
accommodation  ;  and  the  plaintiff  would  then  unquestionably  have 
a  right  to  sue,  having  given  full  value  for  it. 

We  think,  therefore,  that  the  plea  is  defective  in  substance,  and 
does  not  contain  an  answer  to  the  plaintiff's  declaration. 

Judgment  of  Queen's  Bench  affirmed^ 


1841.  DOE  D.  GKAHAM  v.  HAWKINS  (1), 

JuM^^.  ^2  ^  g  212—218 ;  S.  C.  1  G.  &  D.  551 ;  10  L,  J.  Q.  B.  285 ;  6  Jur.  215,) 

[  212  ]  ^  clause  of  redemption  in  a  mortgage  is  not  a  power  of  reTocation,  or  a 

condition,  &c.,  for  the  benefit  of  the  grantor,  within  the  meaning  of  thp 
Mortmain  Acts,  9  Geo.  II.  c.  36,  s.  1,  and  9  Geo.  IV.  c  85,  ».  1  X- 
Therefore,  if  a  mortgage  to  a  charitable  foundation,  executed  before 
9  Geo.  IV.,  has  not  been  duly  enrolled,  but  is  otherwise  legrular,  it  » 
rendered  valid  by  stat.  9  Geo.  IV.  c.  85,  s.  1,  though  containing  a  c^of^- 
for  redemption  on  payment  of  the  principal  money  and  interest. 

Qucere,  per  Patteson  and  Williams,  JJ.,  whether  the  above  Acts  haiY 
any  reference  to  mortgages. 
Where  written  accounts  are  produced  on  a  trial  as  dedaratioDS  by  a 

(1)  Repealed  by  51  &  52  Vict.  c.  42.    The  case  is  retained  for  the 
upon  the  point  of  evidence. — A.  C. 
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deceased  officer,  charging  himself,  it  is  no  objection  that  they  are  not        Dqe  d. 

written  with  his  own  hand,  if  it  be  proved  that  they  were  written  by  his  Qbaham 

agent,  authorised  for  the  purpose.    As,  if  the  officer  has  adopted  them  by  „     **• 

producing  them  as  his  accounts  at  an  audit.  Hawkins. 
And  this,  though  the  agent  be  alive  at  the  time  of  the  trial. 

Ejectment  for  lands  &c.  in  the  parish  of  St.  John,  Glastonbury. 
On  the  trial,  before  Maule,  J.,  at  the  Summer  Assizes  for  Somer- 
Betshire,  1840,  the  following  facts  appeared. 

The  land  in  question  was,  in  October,  1783,  conveyed  by  appoint- 
ment of  Joseph  Seward  to  John  Nash  in  fee,  subject  to  redemption 
on  payment  of  2001.  by  Seward  to  Nash  on  10th  April  then  next. 
By  indentures  of  27th  and  28th  April,  1801,  between  Nash  of  the 
first  part,  Seward  of  the  second  part,  and  Benjamin  Andrews,  of 
Wells,  master  or  governor  of  the  Old  Almshouse  *in  Wells,  of  the      [  '^la  1 
third  part,  reciting  the  former  conveyance,  it  was  witnessed  that, 
in  consideration  of  207Z.  1«.,  paid  by  Andrews  to  Nash,  and  921. 19«. 
paid  by  Andrews  to  Seward,  the  said  Nash,  by  direction  of  Seward, 
did  bargain,  sell,  alien,  release,  and  convey,  and  Seward  did  confirm, 
to  Andrews,  the  land  in  question  (with  other  parcels),  to  hold  unto 
and  to  the  sole  and  proper  use  and  behoof  of  the  said  Benjamin 
Andrews,  his  heirs  and  assigns  for  ever,  subject  to  redemption  on 
payment  by  Seward,  his  heirs,  executors,  administrators,  or  assigns, 
to  the  said  Andrews,  his  executors,  administrators,  successors,  and 
assigns,  of  800Z.,  with  lawful  interest  on  28th  October  then  next. 
By  indentures  of  March  24th  and  25th,  1840,  the  last  mentioned 
mortgage  security  was  transferred  to  the  lessors  of  the  plaintiff. 
The  parties  to  the  indentures  were  George  Andrews  (heir-at-law  of 
Thomas  Andrews,  who  was  heir-at-law  and  residuary  devisee  in  fee 
of  Benjamin  Andrews),  of  the  first  part,  William  Melliar,  the  then 
master  or  governor  of  the  Old  Almshouse,  of  the  second  part,  and 
C.  and  J.  W.  Graham,  now  lessors  of  the  plaintiff,  of  the  third 
part.     The  indentures  recited  the  previous  conveyances,  and  that 
the  800Z.  was  not  the  proper  monies  of  Benjamin  Andrews,  but 
held  by  him    in  trust  for  the  almshouse;    and  that  Melliar,  as 
master  or  governor  &c.,  had  called  in  the  300/.,  which  the  Grahams 
had  consented  to  advance :  and,  in  consideration  of  314/.  10«.  by 
them  paid  to  Melliar,  the  premises  were  bargained,  sold,  aliened, 
and  released  to  the  Grahams  in  fee,  "  subject  nevertheless  to  such 
right  and  equity  o|  redemption  as  the  said   hereditaments  and 
premises  were  then  subject  or  liable  to  under  or  by  virtue  of  the 
said  thereinbefore  in  part  recited  indentures  of  mortgage  or  "^either      [  *2ii  ] 
of  them."      It  did  not  appear  that  the  deed  of   1801  had   been 
B.n. — VOL,  Lvii.  42 
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DoEd.  enrolled  within  sis  months  after  execution,  according  to  stat. 
Graham  g  q^^  jj  ^  gg^  ^  ^  .  ^^^  ^^xe  defendant's  counsel  contended  that  the 
Hawkins.  j^qJ  ^^g  therefore  void^  under  sect.  3.  The  learned  Jadge  gave 
leave  to  move  for  a  nonsuit  on  this  point.  No  j)Osses8ion  had  ever 
been  taken  under  the  mortgage  :  and,  to  prove  payment  of  interest 
within  twenty  years  (i),  the  plaintiff's  counsel,  put  in  the  account 
books  of  Melliar,  the  master  of  the  almshouse,  then  dead,  contain- 
ing entries  of  the  yearly  receipt  by  him  of  15L  interest  on  the  300/. 
The  entries  were  not  in  Melliar's  writing  but  in  that  of  a  clerk, 
still  living.  It  was  proved,  however,  that  the  accounts  so  entered 
had  been  delivered  in  by  Melliar  to  the  auditors  for  the  charity  as  his, 
and  audited  by  them  accordingly.  The  evidence  was  objected  to, 
but  admitted.  Verdict  for  plaintiff.  Bompaa,  Serjt.  in  Michaelmas 
Term,  1840,  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not 
be  entered,  or  a  new  trial  had. 

Ei'Ie  and  Kinglake  now  showed  cause : 

As  to  the  evidence  ;  the  book,  though  written  by  Melliar's  clerk, 
was  presented  by  Melliar  himself  to  the  auditors,  and  the  entries  ' 
acknowledged  by  him  :  the  case  comes  therefore  within  the  principle 
which  admits  the  written  statement  of  a  deceased  person  against 
his  interest.  The  adoption  by  Melliar  distinguishes  this  case  from 
Baron  de  Uutzen  v.  Farr  (2),  where  the  writer  charged  not  himself 
[  '215  ]  but  *another  person,  who  was  not  shown  to  have  recognized  the 
charges.  Then  as  to  the  Mortmain  Acts.  The  deed  of  1801  was 
executed  at  a  time  when  conveyancers  supposed  that  purchases  for 
valuable  consideration  were  exempted,  by  stat.  9  Geo.  II.  c.  86,  s.  2, 
from  the  provisions  of  sects.  1  and  8  of  the  same  Act,  which  make 
conveyances  to  charitable  uses  void  unless  enrolled  within  six 
calendar  months.  That  error  is  pointed  out,  and  cured,  as  to  past 
conveyances,  by  stat.  9  Geo.  IV.  c.  85,  s,  1.  The  verdict  was  taken 
subject  to  an  examination  of  the  Mortmain  Acts ;  and  these,  being 
now  fully  looked  into,  are  decisive  in  favour  of  the  plaintiff. 

F,  Edwardsy  contra  : 

To  render  the  book  admissible,  the  declaration  in  it  should  have 
been  against  the  writer's  interest,  and  he  dead.  Here  the  entries 
were  made  by  a  person  who  was  living  at  the  time  of  the  trial,  and 
might  have  been  called.     There  is  no  instance  in  which  evidence 

(1)  Stat  7  Will.   IV.     &    1    Vict.  (2)  43  E.  R.  296  (4  Ad.  &  El.  63). 

c.  28. 
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of  this  kind  has  been  received  because  it  was  against  the  interest,       doe  d. 

Q  RAH AM 

not  of  the  writer,  but  of  another  party.     Stat.  9  Geo.  IV.  c.  85,  ^^ 

8.  1,  cures  the  omission  to  enroll  in  those  cases  only  where  the  Hawkins. 
deed  of  conveyance  is  made  ''  without  any  power  of  revocation, 
reservation,  trust,  condition,  limitation,  clause,  or  agreement 
whatsoever,  for  the.  benefit  of  the  grantor,  or  of  any  person  or 
persons  claiming  under  him  "  (i).  Now  the  clause  of  redemption 
in  the  mortgage  of  1801  is  a  '*  trust,  condition,  limitation,  clause, 
or  agreement,*'  and  contains  a  "power  of  revocation,"  within  the 
meaning  of  that  enactment.  In  The  Attorney-General  v.  Munby(2) 
*Sir  W.  Grant,  M.  E.  impliedly  admits  that  "  according  to  the  true  [  'zie  ] 
import  and  construction  of  the  Statute  of  Mortmain,"  9  Geo.  II. 
e.  36,  ''  the  grantor  must  part  absolutely  with  the  subject  of  his 
donation,  'immediately  from  the  making  thereof,'  without  any 
benefit  or  reservation  whatever." 

(Pattbson,  J. :  According  to  your  argument,  the  trustees  of  a 
chaiity  cannot  hold  a  mortgage,  though  they  may  buy  land.) 

That  is  the  effect  of  the  statutes ;  and  probably  the  intention  was 
to  shut  out  all  conditions  by  which  the  grant  might  be  made 
revocable. 

Lord  Denman,  Gh.  J. : 

This  rule  would  not  have  been  granted  if  the  question  upon  the 
Mortmain  Acts  had  been  the  only  one.  It  is  clear  that  the  Legisla- 
ture, when  they  introduced  into  those  Acts  the  condition  against 
powers  and  agreements  for  the  benefit  of  the  grantor,  did  not 
contemplate  an  application  of  it  to  mortgages.  The  words  alluded 
to  at  the  end  of  stat.  9  Geo.  IV.  c.  85,  s.  1,  were  intended  to  prevent 
fraudulent  revocations.  As  to  the  question  of  evidence,  there  is 
no  doubt  that  the  writing  of  a  clerk,  so  recognized  as  the  entries 
were  in  this  case,  is  that  of  the  steward  who  recognizes  it.  It 
would  be  very  unreasonable  that  a  man's  writing  with  his  own  pen 
should  fix  him  with  a  declaration  against  his  interest,  but  that  his 
writing  with  the  pen  of  another  should  not  have  that  effect.  The 
decision  in  Baron  de  liutzen  v.  Farr  (3)  is  not  adverse  to  the  plaintiff, 
because  there  it  was  not  proved,  as  it  is  here,  that  the  clerk  by 
whom  the  entries  were  written  was  authorized  by  the  steward  to 
make  those  entries. 

(1)  The   words   are    adopted  from  (2)  15  E.  R.  124  (I  Mer.  327,  342). 

Btat.  9  Geo.  II.  c.  36,  s.  1.  (3)  43  E.  E.  296  (4  Ad.  &  El.  53). 

42—2 


660  1841.     Q.  B.     2  Q.  B.  217—218.  [b-r. 

Dob  d.        Pattbson,  J. : 
Geaham 

V.  I   doubt  if  mortgages  were   at    all    within  the  contemplation 

r  2j^  .       of  the  Legislature  in  passing  stat.  9  Geo.  II.  c.  86 ;  though  they 

may  be  so  far  within  the  words  that  enrolment  may  be  necessary, 

stat.  9  Geo.  IV.  c.  85,  s.  1,  curing  only  past  omissions.     But  the 

proviso  for  redemption  in  a  mortgage  cannot  be  called  a  condition 

for  the  benefit  of  a  grantor.     It  only  ensures  his  having  back  the 

land  which  was  granted  but  as  a  security.     It  cannot  be  called  a 

"  benefit  "  within  the  Act ;  for  that  means  something  given  coUu- 

sively,  and  making  the  deed  inconsistent  with  that  which  it  professes 

to  be.   As  to  the  evidence  :  the  entries  must  be  taken  to  be  Melliar's, 

being  made  by  a  person  in  his  employment,  and  adopted  by  Melliar, 

which  was  equivalent  to  his  having  ordered  them.     It  is  as  if  the 

clerk  had  made  them  in  his  presence,  his  own  hand  being  disabled  : 

the  writing  by  an  authorised  agent  was  the  same  as  if  it  had  been 

by  himself.     It  may  be  difficult  after  a  long  interval  of  time  to 

prove  that  entries  have  been  made  in  this  manner ;  but  here  that 

was  proved.     That  the  clerk  who  wrote  was  not  called  might  be 

matter  of  observation  to  the  jury  ;  but  it  was  enough  to  prove  that, 

by  whomsoever  the  entries  were  made,  Melliar  adopted  them. 

Williams,  J. : 

I  am  of  the  same  opinion.  As  to  the  Mortmain  Acts,  I  must 
express  my  doubt  whether,  looking  at  the  intention  of  stat. 
9  Geo.  II.  c.  86  (which  was  to  prevent  persons  of  enfeebled  minds 
from  making  away  their  land  to  superstitious  uses),  or  at  the  words 
of  that  and  the  later  Acts  which  have  been  referred  to,  they  can  be 
held  applicable  to  mortgages.  I  think  a  strained  construction  must 
be  put,  even  upon  the  language,  to  give  them  such  an  application. 
[  *218  ]  As  to  the  evidence,  I  think  *the  case  is  just  the  same  as  if  Melliar 
had  directed  his  clerk  to  make  the  entries  (i). 

Rtde  discharged. 

1841.  GREEN  V.  EALES. 

JuneW.  ^^  ^  g   225—238 ;  S.  C.  1  G.  &  D.  468  ;  11  L.  J.  Q.  B.  63 ;  6  Jur.  436.) 

[  ^^^  J  The  lessor  of  a  house  situate  in  a  borough  oovenanted  with  lessee  to  repair 

and  keep  in  repair  all  the  exteinal  parts  of  the  demised  premises,  except 
the  glass  and  lead  of  the  windows.  The  corporation,  acting  under  a  local 
statute  passed  after  the  demise,  pulled  down  an  adjoining  house,  and 
thereby  left  the  wall  of  the  demised  house,  which  had  previously  divided 
the  two,  exposed  and  without  support ;  the  wall  thereupon  gave  way,  and 

(1)  Coleridge  and  Wightman,  J  J.  were  absent. 
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the  house  became  uninhabitable.    Jjessee  immediately  called  upon  lessor        Green 
to  repair,  which  he,  six  weeks  after  the  sinking  of  the  wall,  finally  refused  r. 

to  do.     On  this,  lessee,  who  had  removed  to  other  premises,  pulled  down         Ealbh. 
and  began  to  rebuild  the  wall,  and,  before  the  work  was  finished,  sued 
lessor  upon  his  coyenant. 

Held,  that  the  wall,  even  before  the  neighbouring  house  had  been 
removed,  was  an  external  part  of  the  demised  premises ;  the  external  paiis 
of  premises  being  those  which  form  the  indosure  of  them,  and  beyond 
which  no  part  of  them  extends. 

And  that  defendant  was  liable  on  his  covenant,  though  the  injury  to  the 
wall  was  done  in  the  first  instance  by  the  corporation,  and  the  local  Act 
had  a  special  clause  for  the  recovery  of  compensation  from  them  in  case  of 
such  injuries.  For  the  defendant  ought  to  have  set  about  the  repair  in 
time  to  prevent  the  mischief  which  ensued. 

The  declaration  alleged  that  defendant  neglected  to  repair,  and  suffered 
the  premises  to  continue,  and  they  were,  so  ruinous  for  want  of  repair,  that 
by  means  thereof,  and  from  no  other  cause,  damage  accrued  to  plaintifif. 
Plea,  denying  that  defendant  suffered  the  premises  to  continue,  or  that  they 
were,  so  ruinous  &o,,  that  by  means  thereof,  and  from  no  other  cause,  &c. 
Beplication,  de  injuria.  Held,  that  on  these  pleadings  the  plaintiff  might 
recover  under  the  circumstances  above  stated. 

Defendant  pleaded  that  the  ruinous  state  of  the  wall  resulted  from  a 
sudden  and  unforeseen  act  of  the  corporation,  without  his  knowledge :  that 
he  was  at  all  times  ready  and  willing  to  repair  &c.,  but  that,  before  a 
reasonable  time  for  his  so  doing  had  elapsed,  plaintiff  sued.  Also  a 
similar  plea,  except  as  to  the  conclusion,  which  was  that,  before  a  reason- 
able time  fS^.,  plaintiff  began  to  repair,  and  so  prevented  defendant.  Held, 
that  these  pleas  were  answered  (on  replication  de  injurid)  by  showing  that 
defendant  refused  to  repair  when  applied  to ;  the  allegation  of  readiness  to 
repair  being  a  material  part  of  each  plea. 

Held,  lastly,  that  the  plaintiff  could  not  recover  expenses  incurred  by 
him  in  entering  upon  and  fitting  up  other  premises  while  the  first  were 
under  repair. 

Covenant  on  an  indenture  made,  March  6th,  1828,  between 
defendant  and  certain  persons  under  whom  plaintiff  claimed  as 
assignee.  The  count  stated  that  defendant,  by  such  indenture, 
demised  to  the  assignors  a  messuage,  tenement  or  dwelling-house, 
curtilage,  outhouses  and  premises,  with  the  appurtenances  &c.,  for 
a  term  &c.,  at  a  yearly  rent  &c.,  and  covenanted  to  and  *with  them,  [  ♦226  ] 
their  executors  &c.,  to  ''  repair  and  keep  in  good  and  tenan table 
repair  all  the  external  parts  of  the  said  thereby  demised  premises 
in  every  respect  whatsoever,  except  the  glass  and  lead  of  the 
windows  thereof,  during  the  said  term.''  Averment  (after  stating 
the  assignment  to  plaintiff)  that  plaintiff  took  the  premises  for 
the  purpose  of  dwelling  therein,  and  of  carrying  on  therein  the 
trade  of  a  linendraper,  which  trade,  subject  to  such  interruption 
as  after  mentioned,  he  hath  carried  on  there  from  the  time  of  the 
assignment.  Breach,  that  defendant  did  not  nor  would  during 
the  continuance  of  the  demise  repair  and  keep  in  repair  all  or 


662  1841.     Q.  B.     2  Q^B.  226—227.  [r-ii. 

Greek       any  part  of  the  external  parts  &c.  except  &c.  (in  the  terms  of  the 
EALEfl.       covenant),  but  wholly  declined  and  neglected  bo  to  do;  and,  after 
the  assignment  and  during  plaintiff's  possession,  to  wit  from  the 
making  of  the  assignment  hitherto,  defendant  suffered  and  permitted 
the  external  parts  of  the  said  messuage  or  dwelling-house,  and  of 
the  other  buildings  so  being  on  the  said  demised  premises  as  afore- 
said, to  be  and  continue,  and  the  same  were,  for  and  during  all  that 
time,  so  utterly  ruinous,  prostrate,  fallen  down,  and  in  such  great 
decay,  and  in  such  a  dangerous  state  and  perilous  condition  for 
want  of  needful  and  necessary  repairing  the  said  external  walls 
thereof  and  keeping  the  same  in  good  and  tenantable  repair,  that 
by  means  thereof,  and  from  no  other  cause,  to  wit  after  said  assign- 
ment to  plaintiff,  and  long,  to  wit  ten  months,  before  the  commence- 
ment of  this  suit,  to  wit  on  &c.,  it  became  and  was  very  hazardous 
and  wholly  impossible  for  plaintiff   or  his  family  any  longer  to 
inhabit,  dwell,  or  remain  in  or  on  any  part  of  the  said  demised 
premises,  or  to  carry  on  or  conduct  therein  or  thereon  or  on  any 
part  thereof  his  said  business  of  a  linendraper  until  the  external 
[  *227  I      parts  of  the  said  messuage  *or  dwelling-house  and  of  the  said  other 
buildings  had  been  and   were  repaired  and   put  into  good   and 
tenantable  repair,  whereof   defendant  afterwards,  to  wit  on  &c, 
had  due  notice ;  and  defendant  then,  to  wit  on  &c.,  was  applied 
to  and  requested  by  plaintiff  to  repair  and  put  the  same  into  good 
and  tenantable  repair  according  to  his  said  covenant ;  but  defendant 
then  and  from  thence  hitherto  wholly  refused  and  declined  so  to 
do  :  wherefore  the  plaintiff,  and  because  he  could  not  otherwise  in 
any  manner  continue  to  dwell  or  reside  in  the  said  demised  premises 
or  any  part  thereof,  or  in  any  manner  carry  on  therein  or  thereon 
his  said  trade  or  business  without  great  and  imminent  danger  to 
the  lives  of  the  plaintiff  or  his  family,  servants  and  agents,  and 
without  the  destruction  of  his  goods,  chattels,  wares,  merchandizes, 
and  effects  then  being  in  and  upon  the  said  demised  premises,  did 
accordingly,  and  long  before  the  commencement  of  this  suit,  to 
wit  on  &c.,  necessarily  and  unavoidably  quit  and  leave  the  said 
demised  premises  with  his  said  family,  and  did  thereupon  neces- 
sarily remove  therefrom  his  said  goods,  chattels,  wares,  merchandize 
and  effects  then  being  of  great  value,  to  wit  &c.,  to  a  place  of 
safety  :  and  plaintiff  further  saith  that,  in  order  to  render  the  said 
demised  premises  in  any  way  habitable  or  tenantable,  he,  plaintiff, 
was  forced  and  compelled  to  commence  repairing  the  damage  which 
had  happened  and  been  done  to  the  said  demised  premises   by 
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reason  of  defendant's  said  breach  of  covenant,  and  hath  in  great       Gbeen 
measure  repaired  the  said  external  parts  of    the   said  demised       EALEa 
premises,  and  hath,  in  and  about  the  doing  thereof,  necessarily 
paid,  laid  out  and  expended,  and  become  liable  to  pay,  divers  sums 
of  money  amounting  in  the  whole  &c.    Averment  *that  plaintiff      [  *228  ] 
by  means  of  the  premises  lost  profits  in  bis  trade,  and  was  put  to 
expense  in  providing  another  residence  and  place  of  trade  till  the 
said  premises  could  be  made  fit  and  safe  &c.,  and  in  removing  his 
family  and  goods,  and  his  goods  were  injured  &c. 

Pleas.     1.  Non  est  factum.     Issue  thereon. 

2.  That  defendant  did  not  suffer  and  permit  the  external  parts 
of  the  said  messuage  or  dwelling-house,  and  of  the  other  buildings 
so  being  on  the  demised  premises  as  aforesaid,  to  be  and  continue, 
nor  were  the  same,  so  utterly  ruinous,  prostrate,  fallen  down,  and 
in  such  great  decay,  and  in  such  a  dangerous  state  and  perilous 
condition,  for  want  of  needful  and  necessary  repairing  the  said 
external  walls  thereof,  and  keeping  the  same  in  good  and  tenant- 
able  repair,  that  by  reason  thereof,  and  from  no  other  cause,  it 
became  and  was  very  hazardous  and  wholly  impossible  for  the 
plaintiff  or  his  family  any  longer  to  inhabit,  dwell,  or  remain  in  or 
on  any  part  of  the  said  demised  premises,  or  to  carry  on  or  conduct 
therein  or  thereon  or  on  any  part  thereof,  his  said  business  in 
manner  and  form  &c.    Conclusion  to  the  country.    Issue  thereon. 

8.  That,  although  true  it  is  that  the  said  external  parts  of  the 
said  messuage  and  dwelling-house  and  buildings  were  ruinous, 
prostrate,  fallen  down,  and  in  great  decay,  and  in  a  dangerous 
state  and  perilous  condition,  as  in  the  declaration  alleged;  yet 
defendant  says  that  the  said  state  and  condition  of  the  said 
premises  was  occasioned  by  a  sudden  and  unforeseen  act  and  event 
done  and  occasioned  by  other  persons,  to  wit  the  mayor,  aldermen 
and  burgesses  of  the  city  of  Exeter,  without  the  knowledge  or 
consent  of  the  defendant,  to  wit  the  pulling  down  of  certain 
premises  next  adjoining  *to  the  said  messuage  and  dwelling-house  [  *229  ] 
and  buildings,  the  external  walls  of  the  same  messuage,  dwelling- 
house,  and  buildings  having  been  at  all  times  after  the  said 
assignment  to  plaintiff  in  the  declaration  mentioned,  and  being 
then,  to  wit  at  the  time  of  the  happening  of  the  said  act  and  event, 
retained  and  kept  in  good  and  tenantable  repair  in  all  respects, 
except  the  glass  and  lead  of  the  windows,  by  defendant,  in  pur- 
suance of  his  said  covenant:  and  the  defendant  says  that  the 
said  external  parts  of  the  aaicl  messuage  and  dwelling-house  and 
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Quern  buildings  could  not  upon  and  after  the  happening  of  the  said  act 
Eales.  ^^^  event  be  immediately  repaired  and  restored,  but  that  a  reason- 
able time  was  thereupon  necessarily  required  by  defendant  for 
repairing  and  restoring  the  same,  and  for  performing  his  said 
covenant :  and  the  defendant  says  that,  immediately  upon  the 
ha])i:ening  of  the  said  act  and  event,  and  the  falling  of  the  said 
messuage  and  dwelling-house  and  buildings  into  the  said  .state 
and  condition,  and  from  thence  hitherto,  he  the  defendant  has 
always  been  ready  and  willing  to  perform  his  said  covenant,  and 
to  repair,  and  to  retain  and  keep  in  good  and  tenantable  repair, 
all  the  external  parts  of  the  said  premises :  but  the  defendant  says 
that  such  reasonable  time  as  was  necessarily  required  as  aforesaid, 
after  the  happening  of  the  said  act  and  event  and  after  the  said 
messuage  and  dwelling-house  and  buildings  had  thereby  so  fallen 
into  such  state  and  condition  as  aforesaid,  for  the  repairing  the 
external  parts  of  the  said  messuage  and  dwelling-house  and 
buildings  and  retaining  the  same  in  good  and  tenantable  repair, 
and  for  performing  his  said  covenant  in  that  behalf,  had  not 
elapsed  before  the  commencement  of  this  suit.  Verification. 
[  230  ]  4th  plea.    Like  the  third,  down  to  and  including  the  averment 

of  defendant's  willingness,  after  the  happening  of  the  event,  to 
repair  and  keep  in  repair :  it  then  continued :  ''  But  the  defendant 
says  that,  before  such  reasonable  time  as  was  necessarily  required 
as  aforesaid,  after  the  happening  of  the  said  act  and  event  and 
after  the  said  messuage  and  dwelling-house  and  buildings  had 
thereby  so  fallen  into  such  state  and  condition  as  aforesaid,  for  the 
repairing  the  external  parts  of  the  said  messuage  and  dwelling- 
house  and  buildings,  and  retaining  the  same  in  good  and  tenant- 
able  repair,  and  for  performing  his  said  covenant  in  that  behalf, 
had  elapsed,  to  wit  on  the  Ist  December,  a.d.  1889,  the  plaintiff 
commenced  to  repair  and  rebuild  the  said  messuage  and  dwelling- 
house  and  buildings,  and  did  then  repair  and  rebuild  the  same, 
and  thereby  then  by  the  act  of  the  plaintiff  necessarily  hindered 
and  prevented  defendant  from  repairing  and  rebuilding  the  same, 
and  performing  his  said  covenant  in  that  behalf,  as  he  might  and 
otherwise  would  have  done."    Verification. 

Beplication  to  pleas  8  and  4,  De  irijurid.     Issues  thereon. 

On  the  trial,  before  Bolfe,  B.,  at  the  Spring  Assizes  for  the  city 

and  county  of  the  city  of  Exeter,  1840,  it  appeared   that   the 

premises  were  demised  for  twenty-one  years  from  December  25thy 

1827 ;  rent  1802.  a  year :  the  indenture  of  demise  containing  the 
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covenant  declared  upon ;  and  that  they  were  assigned  as  mentioned 
in  the  declaration.  The  house  was  in  the  High  Street,  Exeter, 
and  adjoined  the  '*  Swan  Inn."  By  stat.  4  &  5  Will.  IV.  c.  viii., 
local  and  personal,  public  (i),  the  corporation  of  *Exeter  were 
empowered  (s.  2)  to  purchase  and  take  down  certain  houses  for  the 
purposes  of  the  Act.  Among  these  was  the  **  Swan  Inn  "  ;  which 
they  accordingly  pulled  down,  and  in  so  doing  exposed  the  wall 
which  had  divided  the  "  Swan  "  from  the  plaintiff's  house.  The 
removal  of  support,  and  (as  was  alleged)  the  injudicious  manner 
in  which  the  beams  belonging  to  the  "  Swan  "  were  withdrawn, 
so  weakened  the  wall  that  the  plaintiff's  house  became  unsafe, 
and  he  was  obliged  to  remove  from  it.  Very  soon  after  the  time 
(October  16th,  1839)  when  the  wall  began  to  give  way,  the  plaintiff 
applied  to  the  defendant  to  repair,  or,  if  necessary,  rebuild  the 
wall ;  and  such  applications  were  continued  till  November  4th, 
when  defendant  finally  refused  to  repair  or  rebuild.  Plaintiff  then 
informed  defendant  that  he  should  do  the  requisite  work,  and 
charge  him  with  the  expense.  It  was  found  necessary  to  rebuild  ; 
on  November  18th  he  gave  defendant  notice  of  his  intention  to 
do  so  ;  and  about  the  end  of  that  month  his  builder  began  to  take 
down  the  wall.  The  plaintiff,  during  the  execution  of  the  works, 
removed  to  premises  which  he  took  of  a  Mr.  Lee  from  November  18thy 

1839,  to  April  18th,  1840,  agreeing,  among  other  things,  to  pay  all 
rates  and  taxes  except  land  tax,  and  to  replace  at  his  own  expense, 
if  required,  certain  fixtures  which  it  would  be  necessary  to  remove 
during  his  occupation.     This  action  was  commenced  January  15th, 

1840.  The  plaintiff  claimed  damages  as  follows  (2). 

£     8.  d, 
Bebuilding  the  wall  of  the  old  house,  including  the  shoring  the 

wall,  &c. 214  0    7 

For  plate  glass  broken  at  the  old  shop  by  the  sinking  of  the  wall   -      25  0    0 

Papering  and  painting  consequent  on  the  rebuilding  the  wall         -       11  0    0 

Costs  of  replacing  the  fixtures,  counters,  &c.,  at  the  old  shop  -  20  0  0 
Kent  and  taxes  due  for  Mr.  Lee's  premises,  taken  during  the 

rebuilding  of  the  old  wall       -        -        -        -        -        -        -107  05 

Alterations  at  Mr.  Lee's,   to  enable  Mr.  Green  to  carry  on  his 

business       ---- 93  69 

Costs  of  restoring  Mr.  Lee's  premises  to  their  original  state,  as  by 

the  agreement  with  him         -        -        -        -        -        -        -16  00 

Architect's  charges      -        -        -        -        -        -        -        -        -21  00 

£507     7    9 

( 1 )  *  *  For  removing  the  markets  held  lieu  thereof. " 

in  the  High  and  Fore  Streets,  and  (2)  It    is    considered    sufficient   to 

other  places  within  the  city  of  Exeter,  state  the  items  and  amounts  according 

and  for  providing  other  markets  in  to  the  finding  of  the  jury. 


665 


Grben 

r. 
Eales. 


[  •281  ] 


[232  ] 
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Greek  On  the  trial,  several  points  (stated  in  the  sequel  of  this  report 

Eales.  w6)^6  taken  on  behalf  of  the  defendant,  and  reserved  by  the  leamt<i 
Judge.  His  Lordship,  in  summing  up,  stated  to  the  jury  that  tie 
plaintiff  was  entitled  to  recover  for  all  his  expenses,  if  they  we:t 
reasonably  incurred,  and  such  as  a  prudent  man  would  h&ve 
taken  upon  him :  and  he  left  it  to  them  to  say  whether,  nndrr 
the  circumstances  of  this  case,  the  entire  rebuilding  of  t)ie 
wall,  and  the  removal  to  other  premises  in  the  mean  time,  vtrt 
reasonable  expenses  ;  in  that  case  he  thought  the  plaintiff  entit>r<i 
to  recover  his  whole  demand.  The  jury  found  a  verdict  fo: 
the  plaintiff,  damages  507/.  Is.  9^.,  under  the  respective  beads 
above  stated;  leave  being  given  to  move  that  a  verdict  for  t)> 
defendant  might  be  entered  on  the  last  three  issues,  or  the  damaj^ 
reduced. 

[  233  ]  Bere,  in    Easter    Term,   1840,   moved   accordingly,   on  lit 

following  grounds: 

1.  That  the  wall  pulled  down  was  not  an  external  wall  within 
the  meaning  of   the  covenant.    2.  That  the  damage  occasiorel 
by  removing  the  "  Swan  Inn,'*  was  declared  upon  as  if  wh^..; 
attributable   to   neglect  in    the    defendant,   whereas  in    fact   ii 
resulted  from  the  act  of  the  corporation,  exercising  an  autbonty 
under  stat.  4  &  5  Will.  IV.   c.   viii. ;   and   that  statute    eontair:eo 
a  clause  (s.  27)  entitling  parties  injured  by  the  taking  down  of 
buildings  to  recover  compensation  from  the  mayor,  bailiffs,  ani 
commonalty,   and  gave  power  to  summon  a  jury,  if    necessary, 
for  the  purpose  of  ascertaining  it.    8.  That  the  plaintiff  had  cot:' 
menced  his  action  before  a  reasonable  time  had  elapsed  for  t'^ 
defendant  to  repair.     4.  That  the  plaintiff  had  himself  commenirl 
rebuilding  before  such  reasonable  time  had  elapsed.     (On  thtr' 
points  BoLFE,  B.,  though  he  gave  leave  to  move,  expressed,  sabstan* 
tially,  the  same  opinion  which  was  pronounced  by  this  Court  ir 
giving  judgment.)     5.  As  to  the  damages,  that,  whoever  might  U 
bound  to  repair,  the  landlord  was  not  obliged  to  provide  a  house  i : 
the  tenant  while  the  repairs  were  going  on,  and,  therefore,  ih 
plaintiff  could  not  claim  the  expenses  of  his  residence  at  Le^  * 
And  that  the  injury  to  plate  glass,  &c.,  by  the  sinking  of  the  wa ! 
was  the  immediate  effect  of  the  acts  done  by  the  corporation,  &i.o 
could  not  be  attributed  to  the  defendant's  omission.     A  role  hi^^ 
was  granted.    In  this  vacation  (i), 

(1)  June  15th.    Before  Lord  Denman,  Ch.  J.,  Patteeon  and  Williams,  JJ. 
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Erie  and  Cockburn  showed  cause.     *     *     *  Gbeen 

r, 

Eales. 
Bere  and  M.  Smith,  contra.     *     *     *  [  234  ] 

Cur.  adv,  vult.     » 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  236  ] 

The  first  question  in  this  case  is,  whether  the  wall  between  the 
house  leased  to  the  plaintiff  and  the  ''  Swan  Inn/'  which  upon 
the  pulling  down   of   the  **  Swan  "   sunk   *and   became  useless,       [  •237  ] 
was  an  external  part  of  the  premises  within  the  covenant  in  the 
lease. 

We  are  of  opinion  that  it  was.  We  think  that  it  was  so  even 
before  the  **  Swan  "  was  pulled  down,  but  certainly  afterwards. 
The  external  parts  of  premises  are  those  which  form  the  inclosure 
of  them,  and  beyond  which  no  part  of  them  extends :  and  it  is 
immaterial  whether  those  parts  are  exposed  to  the  atmosphere, 
or  rest  upon  and  adjoin  some  other  building  which  forms  no  part 
of  the  premises  let. 

The  second  question  is,  whether  upon  the  evidence  it  appeared 
that  the  defendant  suffered  the  wall  in  question  to  be  and  continue 
ruinous  for  want  of  necessary  repairs.  We  are  of  opinion  that  it 
did  BO  appear :  for,  though  the  sinking  of  the  wall  and  the  ruinous 
Btate  of  it  at  first  was  occasioned  by  the  pulling  down  of  the 
**  Swan,'*  which  was  the  act  of  the  corporation  and  not  of  the 
defendant,  yet  the  defendant  does  not  appear  to  have  taken  any 
precautionary  steps  to  prevent  the  sinking,  and  suffered  it  to  con- 
tinue in  that  ruinous  state  instead  of  forthwith  setting  about  the 
repair  of  it. 

The  third  question  was,  whether  the  defendant  was  ready  to 
repair,  and  a  reasonable  time  for  the  repair  had  elapsed  before  the 
commencement  of  the  suit,  or  before  the  plaintiff  proceeded  to 
repair  it  himself.  We  are  of  opinion  that  the  defendant's  readiness 
to  repair  is  a  material  part  of  the  plea,  and  that,  as  it  appeared 
that  the  defendant  had  positively  refused  to  repair  at  all,  his  plea 
and  the  issue  on  it  is  disproved,  although  the  plaintiff  proceeded  to 
repair  himself,  and  even  commenced  his  action,  before  the  expira- 
tion of  the  time  requisite  for  the  repair  of  the  wall  if  set  about 
immediately  after  it  sunk. 

The  last  question  was  as  to  the  amount  of  damages.    We  are  of       [  238  ] 
opinion  that  the  defendant  was  not  bound  to  find  the  plaintiff 
another  residence  whilst  the  repairs  went  on,  any  more  than  he 
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Grebn       would  have  been  bound  to  do  so  if  the  premises  had  been  consumed 


f. 


eales.  ^y  fire-  Therefore  the  sums  of  107/.  0«.  5rf.  for  rent  and  taxes  of 
the  house  taken  by  plaintiff  during  the  repairs,  also  the  sum  of 
93Z.  68.  9d.  for  alterations  and  work  done  there,  and  the  sum 
of  16/.  for  restoring  them  when  the  plaintiff  quitted,  together 
216/.  78.  2^/.,  must  be  deducted.  The  time  during  which  the 
plaintiff  was  obliged  to  be  in  another  house  was  indeed  somewhat 
lengthened  by  the  delay  in  commencing  the  repairs;  but  no 
calculation  of  that  sort  was  made  at  the  trial  or  submitted  to  the 
jury,  and  we  do  not  think  it  can  now  be  fairly  made. 

The  other  items  consist  of  the  actual  cost  of  repairing  or  replac- 
ing the  fixtures,  of  the  surveyor's  charge  for  superintendence, 
and  of  two  sums  for  injury  to  the  plate  glass  and  plastering 
occasioned  by  the  sinking  of  the  wall.  All  these,  except  the  two 
last,  are  free  from  question :  and  as  to  the  two  last  we  think  the 
plaintiff  entitled;  for  it  should  seem  that,  if  the  defendant  had 
taken  proper  steps  to  preserve  the  wall  whilst  the  corporation  were 
taking  down  the  ''  Swan,"  those  injuries  would  have  been  avoided. 

The  result  is,  that  the  rule  must  be  made  absolute  to  reduce  the 

verdict  to  291/.  Os.  Id. 

Rule  accordingly. 


184 J.  KEG,  V.  FOX  AND  Others  (1). 

-nrt^a.        ^^    Q.   B.   246—247;    S.   C.   sub  nom.   In    re   Wakefield,    1    G.   &    D.  566; 
r  246  ]  ^  *^^^'  ^89.) 

Where  a  gaoler  refused  to  deliver  up  the  body  of  a  person,  who  had 
died  while  a  prisoner  in  execution  in  his  custody,  to  the  executors  of 
the  deceased,  unless  they  would  satisfy  certain  claims  made  against  the 
deceased  by  the  gaoler,  this  Court  issued  a  mandamus^  peremptory  in  the 
first  instance,  commanding  that  the  body  should  be  deUvered  up  to  the 
executors. 

Sir  W.  W.  Follett,  Solicitor-General,  moved  for  a  mandamus, 
peremptory  in  the  first  instance,  commanding  Sackville  Walter 
Lane  Fox,  Esquire,  lord  of  the  manor  of  Wakefield  in  Yorkshire, 
Henry  Archer  Eaymond,  Gentleman,  his  steward  of  the  said 
manor,  Henry  Lumb,  the  deputy  steward,  and  Francis  Scott, 
keeper  of  the  gaol  at  Halifax  within  the  said  manor,  to  deliver  the 
body  of  Henry  Foster,  deceased,  to  the  executors  of  the  said  Henry 
Foster. 

It  appeared  by  affidavit  that  a  ca.  sa.  issued  from  the  Court  of 

(1)  Cited  by  the  Court  in   Wiliiams  v.  Williams  (1882)  20  Oh,  D.  659,  664. 
51  L.  J.  Oh.  385,— A.  C. 
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Exchequer  against  Foster ;  and  thereupon  a  sheriff's  warrant  was  Rrg. 
directed  to  the  lord  of  the  manor ;  and  Foster  was  taken  in  yo'x. 
execution,  within  the  manor,  by  Scott,  who  was  a  bailiff  of  the 
manor,  and  keeper  of  the  gaol  of  the  lord  of  the  manor,  situate  at 
Halifax.  Foster  died  in  Halifax  gaol  on  28th  October  last,  leaving 
a  will,  whereby  he  appointed  two  executors.  An  inquest  on  the 
body  was  held  within  the  gaol ;  and  the  coroner  granted  the  order 
for  burial.  The  executors  thereupon  applied  to  Scott  for  the 
body :  but  he  refused  to  deliver  it  up,  unless  upon  payment  to 
him  of  certain  sums  claimed  by  him  as  due  to  himself  from  the 
deceased  for  articles  supplied  to  him;  and  for  which  it  was 
deposed  that  judgment  had  been  entered  up  on  a.  warrant  of 
attorney  granted  to  a  third  person  for  Scott,  and  a  detainer  lodged 
on  such  judgment.  Scott,  upon  the  executors  refusing  to  pay  the 
demand,  threatened  to  inter  the  body  within  the  precincts  of  the 
gaol,  in  which  there  *was  no  chapel  or  burying  place ;  and  he  had  [  *247  ] 
afterwards  commenced  digging  a  grave. 

LoBD  Denman,  Gh.  J. : 

I  think  this  is  a  case  in  which  we  ought  not  to  wait  for  a  return, 
but  that  the  mandamus  should  be  peremptory  in  the  first  instance. 
If  Scott  has  any  answer  to  give,  he  can  do  so,  not  by  way  of  return, 
but  in  showing  cause  why  an  attachment  should  not  issue. 

WiLLiAUS,  Coleridge,  and  Wighthan,  JJ.  concurred. 

Peremptory  mandamus  awarded. 


DOWNS  V.   GEORGE   COOPER.  i®*'- 

Not,  8. 
(2  Q.  B.  266—264 ;  8.  C.  1  G.  &  T).  573 ;  11  L.  J.  Q.  B.  2 ;  6  Jur.  622.)  

r  256  1 

G.  demised  premises  to  D.,  who  entered  and  paid  him  rent.  During  the  '-  ^ 
term,  a  third  party,  T.,  disputed  G.'s  title,  and  they  agreed  to  be  bound  by 
the  opinion  of  a  barrister,  who  decided  in  T.*8  favour.  G.  thereupon 
delivered  up  the  title  deeds,  and  permitted  T.'s  attorney  to  tell  D.,  the 
tenant,  that  he  must,  in  future,  pay  the  rent  to  T.  as  his  landlord.  D. 
then  paid  rent  accordingly ;  but  G.  afterwards  distrained  upon  him  for  the 
same  rent.    On  replevin,  avowry,  and  plea  in  bar  stating  the  above  facts  : 

Held,  that  G.'s  claim  of  title  as  landlord  to  D.  had  expired ;  that  his 
conduct  amounted  to  an  admission  of  that  fact;  and  that  D.  was  not 
estopped  from  alleging  it.  And,  per  liord  Denman,  Ch.  J.,  that  G.  was 
estopped  from  setting  up  his  I'elation  of  landlord  against  D.,  having  himself 
induced  D.  to  pay  rent  to  another  pei'son. 

Replevin  for  goods  taken  in  a  dwelling-house.    Avowry,  stating 
that  the  plaintiff  held  and  enjoyed  one  undivided  third  part  of  the 
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DowKs       dwelling-hoase  in  which  &c.  as  tenant  thereof  to  the  defendan; 

CoopBH.  under  and  by  virtue  of  a  certain  demise  thereof  to  plaintiff  thereto- 
fore made,  at  the  yearly  rent  &c. ;  and,  becaase  one  nndivide'J 
third  part  of  the  sum  of  &c.  for  half  a  year's  rent  ending  &c.  was 
due  and  in  arrear  from  plaintiff  to  defendant,  defendant  veil 
avows  &c.    Verification. 

[  257  ]  Plea  in  bar.    That,  before  the  said  time  when  &c.,  to  wit  on  <ic., 

certain  disputes  and  differences  had  arisen  and  were  then  pendini: 
between  defendant  and  one  Thomas  Cooper,  touching  and  concemiu; 
the  right,  title,  and  interest  of,  in  and  to  the  said  undivided  third 
part  of  the  said  dwelling-house  in  which  <S^.,  insomuch  that  plainLf 
did  not  know  to  which  of  the  two  he  was  bound  in  law  to  pay  the 
rent  in  respect  thereof :  and  thereupon,  for  the  putting  an  end  to 
the  said  differences,  defendant  and  Thomas  Cooper  then,  to  wit  on 
&c.,  and  before  the  said  time  when  &c.,  respectively  sabmitte*! 
themselves  to  the  opinion  of  one  Edward  Purton  Cooper  to  be  given 
of  and  concerning  the  said  differences :  and  in  consideration  thereof, 
and  that  the  said  Thomas  Cooper,  at  the  request  of  defendant,  bad 
then  promised  defendant  to  abide  by  the  opinion  of  the  said  Edward 
Purton  Cooper,  to  be  so  given  in  and  upon  the  premises,  in  all 
things  therein  contained  on  his  part  to  be  abided  by,  defendant 
then  promised  the  said  Thomas  to  abide  by  the  same  in  all  things 
therein  contained  on  his  part  to  be  abided  by.  Averment,  that  tbt? 
said  Edward  Purton  Cooper,  having  taken  upon  himself  the  borthen 
of  the  said  opinion,  afterwards,  and  before  the  said  time  when  &c., 
to  wit  on  &c.,  gave  his  opinion  between  defendant  and  the  said 
Thomas  of  and  concerning  the  said  differences,  and  did  therebv 
give  it  as  his  opinion  that  all  right,  title,  and  interest  of,  in,  and  to 
the  said  undivided  third  part  &c.  was  then  of  right  vested  in  the 
said  Thomas  and  not  in  the  defendant,  and  that  defendant  had  then 
no  right,  title,  or  interest  therein  or  in  any  part  thereof ;  of  which 
said  opinion  defendant  afterwards,  to  wit  on  &c.,  and  before  the  said 

[  •258  ]  time  when  &c.,  *had  due  notice.  That,  in  pursuance  of  the  said 
submission  and  opinion,  the  muniments,  of  the  said  undivided  third 
part  &c.,  by  the  consent  and  approbation  of  defendant,  were  aft<rr- 
wards,  to  wit  on  &c.,  and  before  the  said  time  when  &c.,  delivered 
up  to  the  said  Thomas,  and  that  on  &c.,  and  before  the  said  time 
when  &c.,  with  the  consent  and  approbation  of  the  defendant,  did 
attorn  to  the  said  Thomas  Cooper,  and  then  became  and  was,  and 
from  thence  hitherto  hath  been  and  still  is,  tenant  to  the  said 
Thomas  Cooper  of  the  said  undivided  third  part  of  the  said  dwelling* 
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house  in  which  &c. :  withoat  this,  that,  at  the  said  time  when  &c.,       Downs 
the  plaintiff  held  or  enjoyed  the  said  undivided  third  part  of  the      coopkb. 
said  dwelling-house  in  which  &c.  as  tenant  thereof  to  the  defendant 
under  the  alleged  demise  thereof  in  the  said  avowry  mentioned,  in 
manner  and  form  &c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  Chester  Summer 
Assizes,  1840,  it  appeared  that,  in  the  spring  of  1885,  plaintiff  had 
taken  the  premises  of  defendant,  and  entered  upon  them  as  his 
tenant,  and  that  he  had  held  them  ever  since ;  but  that,  after  three 
years'  possession,  he  had  refused  to  pay  rent  any  longer  to  defen- 
dant, saying  that  he  had  had  notice  from  Thomas  Cooper  not  to  do 
so.  It  appeared  further,  by  the  plaintiff's  case(i),  that  a  dispute 
as  to  title  had  arisen  between  defendant  and  Thomas  Cooper,  as 
stated  in  the  plea ;  that  they  had  agreed  to  be  bound  by  the  opinion 
of  a  barrister ;  and  that  such  opinion  was  given  in  favour  of  Thomas 
Cooper.  A  meeting  was  held,  at  which  Thomas  Cooper,  the 
defendant  *George  Cooper,  and  their  respective  attorneys  were  [  •259  ] 
present.  The  opinion  was  read  over;  and  George  Cooper's  attorney 
then  said  to  him  that  his  claim  had  been  a  doubtful  one,  and  that 
he  must  abide  by  the  opinion.  George  Cooper  said  nothing.  The 
title  deeds  were  then  handed  over  to  Thomas  Cooper,  in  the  presence 
of  George.  Thomas  Cooper's  attorney  afterwards  communicated 
this  transaction  to  the  plaintiff,  who  had  refused  to  pay  rent  till  the 
question  was  settled ;  a  formal  notice  was  given  him  on  behalf  of 
Thomas  Cooper,  to  pay  the  rent  to  him  for  the  future;  and  he, 
subsequently,  paid  rent  to  Thomas  (2). 

It  was  objected,  for  the  defendant,  that  the  relation  of  landlord 
and  tenant  between  him  and  the  plaintiff  was  not  shown  to  have 
been  determined,  the  plaintiff  not  having  proved  any  surrender  in 
writing,  or  grant  of  the  reversion ;  and,  consequently,  that  the 
plaintiff  was  precluded,  by  the  usual  estoppel,  from  alleging  that  the 
defendant  was  not  his  landlord.  Lord  Denman,  Ch.  J.  gave  leave 
to  move  to  enter  a  verdict  for  the  defendant  if  the  Court  should  be 
of  that  opinion :  but  he  held  that  the  estoppel  did  not  arise  if  the 
plaintiff  had  been  told,  with  the  defendant's  sanction,  that  he  was 
in  future  to  look  upon  Thomas  Cooper  as  his  landlord:  and  he 
directed  the  jury  to  find  for  the  plaintiff  if  they  thought,  upon  the 

(1)  The  defendant's  case  was  proyed  (2)  See  also  the  statement  of  facts 

first.  Lord  Denmax,  Ch.  J.,  ruling,  in  the  judgment  of  Lord  Denman, 

in  argument,  that  he  was  entitled  to  Ch.  J.,  p.  673,  })(*st, 
begin. 
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DowKB       evidence,  that  the  defendant  had  authorized  that  communication  to 
CoopBR.      JiiDi-    Verdict  for  plaintiflf. 

Cottingham,  in  Michaelmas  Term,  1840,  obtained  a  rule  to  show 

cause  why  a  verdict  should  not  be  entered  for  the  defendant,  on  the 

ground  taken  at  the  trial. 

[  260  ]  Jervis  (with  whom  was  Welsby)  now  showed  cause : 

The  question  is  one  of  mere  fact;  namely,  whether  the  defendant 
authorized  Thomas  Cooper  or  his  attorney  to  alter  the  tenancy,  to 
release  the  plaintiff  from  payment  of  rent  to  George,  and  to  sanction 
his  paying  it,  in  future,  to  Thomas.  The  barrister's  opinion  was 
clearly  binding :  on  that  point  Price  v.  Hollis  (i)  is  a  stronger  case 
than  the  argument  here  requires.  The  title  was  ascertained  to  be 
in  Thomas  and  not  in  Greorge.  Nothing  was  wanted  to  pass  it  from 
one  to  the  other.  The  plaintiff  would  indeed,  under  ordinary 
circumstances,  have  been  estopped  from  alleging  his  landlord's 
want  of  title:  but,  if  he  was  informed,  by  authority  from  the 
defendant,  that  Thomas  was  to  be  considered  the  landlord  in 
future,  there  is  no  estoppel.  The  case  is  like  those  in  which  the 
tenant  to  a  mortgagor  in  possession  pays  rent  to  the  mortgagee, 
after  notice  given  by  him  to  the  mortgagor  that  the  rents  are  to  be 
so  paid. 

E.  V,  Williams,  contra: 

In  the  case  last  put,  the  tenant  shows  that  the  title  of  the  land- 
lord under  whom  he  came  in  has  been  determined.  That  was  the 
ground  of  decision,  upon  this  point,  in  Doe  d.  Hi{/ginbothani  v. 
Barton  (2).  The  evidence  here  did  not  show  a  determination  of 
title.  That  could  be  effected  only  by  deed  granting  the  reversion, 
or  by  surrender  of  the  term.  A  surrender  must  be  by  deed  or  note 
in  writing,  or  by  act  and  operation  of  law :  stai  29  Car.  II.  c.  3, 
s.  8.  The  rule  as  to  surrender  by  operation  of  law  has  been 
[  •261  ]  extended  by  Thomas  v.  Cook  (8)  and  other  cases ;  but  *in  Thomas 
V.  Cook  (3)  there  was,  in  effect,  a  regranting  of  the  premises  to  a 
new  tenant,  and  an  actual  change  of  possession,  a  fact  which 
excludes  the  supposition  of  fraud.  Surrender  implies  that  tlie 
landlord  has  the  reversion :  here  that  was  denied ;  therefore  no 
surrender  can  have  been  contemplated.  The  defendant  George 
Cooper  had  the  same  title  at  the  time  of  the  trial  as  when  he 

(1)  1  M.  &  S.  105.  (3)  20  R.  R,  374  (2  B.  &  Aid.  119). 

(2)  62  R.  R.  354  (11  Ad.  &  EI.  307). 
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granted  the  term.     The  plaintiff  cannot  put  his  case  upon  a  regrant       Downs 
by  Thomas  Cooper  to  him ;  for,  if  that  existed,  Thomas  would  be      coo*peb. 
entitled  to  sue  for  the  rent  as  reversioner.     But  could  he  have 
maintained  his  right  to  the  rent  under  a  special  count,  alleging  a 
grant  of  the  reversion  to  him  ? 

(WiOHTMAN,  J. :  Is  not  the  arrangement  that  was  made  equivalent 
to  an  admission  by  George  Cooper  that  his  title  had  expired  ?) 

The  suggestion  here  is,  not  that  the  title  had  expired,  but  that  the 
landlord  never  had  title  :  and,  if  that  be  true,  the  tenancy  operates 
as  an  estoppel,  and  precludes  the  tenant  from  alleging  the  truth. 

(Coleridge,  J. :  You  say  that,  as  against  a  tenant,  the  landlord 
miglit  have  set  up  title  after  his  claim  to  the  premises  had  in 
reality  been  found  bad.  But  the  landlord  here  has  said,  "  because 
my  title  is  found  to  be  bad,  I  wish  you  to  pay  rent  in  future  to 
Thomas." 

Lord  Dbnman,  Ch.  J.  :  The  estoppel  on  the  tenant  is  met  by  an 
estoppel  on  the  landlord,  arising  from  his  own  representation,  which 
has  influenced  the  tenant's  conduct.) 

Nothing  more  appears  than  an  admission  by  the  landlord. 

(WiGHTMAN,  J. :  Yes :  a  direction  to  the  tenant  to  pay  rent  in 
future  to  another  person.) 

A  dangerous  species  of  evidence  is  let  in  by  giving  effect  to  such 
declarations  and  supposed  admissions   of  a   landlord.      *It  may       [  *262  ] 
appear  in  this  case  that  the  defendant  had  originally  no  title  ;   still 
the  relation  of  landlord  and  tenant  exists,  and  nothing  has  legally 
changed  it.    The  doctrine  of  estoppel  assumes  want  of  title. 

Lord  Dbnman,  Ch.  J. : 

I  am  not  sorry  to  have  an  opportunity  of  observing  fully  on  the 
facts  of  this  case. 

The  defendant,  claiming  property,  under  a  will,  of  the  value  of 
not  more  than  lOOZ.,  put  the  plaintiff  into  possession  of  it,  as  his 
tenant.  A  doubt  arose  whether  the  defendant  or  a  brother  of  his 
was  the  person  really  entitled;  and,  to  avoid  litigation  between 
brothers  in  so  small  a  matter,  both  agreed  to  abide  by  the  opinion 
of  a  barrister,  to  whom  a  case  was  submitted.     His  opinion  was 
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Downs  favourable  to  the  brother  and  adverse  to  the  defendant.  This 
CooPEB.  arrangement  was  made  known  to  the  plaintiff  from  the  first,  as 
well  as  the  barrister's  decision.  Afterwards  the  plaintiff  paid  his 
rent  to  the  brother  for  some  time  without  claim  or  objection  from 
the  defendant:  but  the  defendant  conceived  a  suspicion  that  the 
barrister's  opinion  was  not  correct,  and  proceeded,  on  two  different 
occasions,  to  distrain  for  rent.  The  plaintiff  had  already  paid  the 
rent  for  three  periods  to  the  defendant's  brother.  He  replevied ; 
and  two  actions  of  replevin  came  on  for  trial  before  me  at  Chester. 
I  felt  confident  that  there  must  be  some  means  of  defeating  this 
violation  of  an  equitable  arrangement,  and  told  the  jury  that,  if  the 
facts  above  detailed  were  proved  by  the  evidence,  the  plaintiff  conld 
not  be  considered  as  the  defendant's  tenant  at  the  times  of  distraining. 
It  appeared  to  me  that,  if  a  tenant  is  estopped  from  denying  the  title 
of  the  landlord  who  gives  him  possession,  the  landlord  must  also  be 
[  *263  ]  estopped  from  ^treating  as  his  tenant  him  whom  he  has  required 
to  enter  into  that  relation  with  another  instead  of  himself.  It  is 
satisfactory  to  find  that,  in  the  view  now  taken  of  the  facts  by  my 
learned  brothers,  this  direction  was  conformable  to  the  strictest 
principles  of  law,  inasmuch  as  a  tenant,  though  not  permitted  to 
deny  the  right  of  demising,  may  allege  that  that  right  has  since 
expired  ;  and  the  notice,  given  by  the  defendant  to  the  plaintiff,  of 
the  arrangement  by  which  he  was  for  the  future  to  pay  no  more  rent 
to  him,  was  evidence  that,  whatever  his  title  might  have  been,  it 
had  then  determined. 

Williams,  J. : 

That  which  took  place  was,  in  effect,  a  statement  by  the 
defendant  himself  that  his  title  was  at  an  end.  At  a  former  period 
the  tenant  could  not  have  disputed  the  title :  but  the  proceedings 
here,  and  the  landlord's  submission  to  the  new  arrangement, 
operate  as  a  direct  admission. 

Coleridge,  J. : 

This  case  comes  strictly  within  the  rule  that  a  tenant  may  rely 
upon  his  landlord's  title  having  expired.  No  fact  is  disputed  ;  the 
only  subject  of  dispute  is  whether  the  question  left  to  the  jury  was 
one  which  might  be  put  to  them.  As  between  the  plaintiff  and 
defendant,  there  was  at  one  time  a  landlord's  title.  Then  the  title 
comes  in  question  between  the  defendant  and  a  third  person  ; 
a  decision  is  given  against  the  defendant;  and  he  communicates 
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that  to  tlie  plaintifif,  and  says  ''  my  claim  of  title  is  at  an  end.*' 
After  that  he  cannot  distrain  for  fclie  rent.  Mr.  Williams  suggests 
as  a  difficulty  that,  if  the  defendant  is  no  longer  landlord,  no  person 
appears  entitled  as  reversioner  :  but  such  a  difficulty  need  not  arise. 
There  was  no  *reversion  to  pass  from  George  Cooper.  It  must  be 
taken  that,  down  to  the  time  when  the  title  was  ascertained,  the 
plaintifif  occupied  only  by  permission  of  the  true  owner. 

WiGHTMAN,  J. : 

According  to  Gravenor  v.  Woodhouse  (i)  and  other  cases,  a  tenant 
may  allege  that  his  landlord's  title  has  expired  :  and,  here,  the 
arrangement  come  to  between  Thomas  and  George  Cooper,  and  the 
declaration  to  the  plaintifif,  made  at  least  by  authority  of  George, 
amounted  to  an  admission  that  he  could  no  longer  claim  title. 

liule  discharged. 


Downs 

V. 

Cooper. 


[  ♦264  ] 


The   CHELTENHAM   and  GREAT  WESTERN  UNION 
RAILWAY  COMPANY  v.  DANIEL  (2). 

(2  Q.  B.  281—292;  S.  C.  2  Ey.  Cas.  728.) 

By  a  Hail  way  Act  (6  &  7  Will.  IV.  c.  Ixxvii.)  a  Company  was  formed, 
with  power  to  raise  750,000/.,  to  be  divided  into  7,500  shares  of  100/.,  to  le 
numbered  &c.,  and  to  be  vested  in  the  parties  taking  them,  their  successors, 
executors,  administrators,  and  assigns,  proportionably  to  their  contribu- 
tions ;  the  subscribers  to  be  entitled  to  the  net  profits  proportionably.  It 
was  recited  that  600,000/.  had  been  already  subscribed  for  by  several 
persons,  under  a  contract  binding  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  for  the  payment  of  the  several  sums  by  them 
respectively  subscribed  for.  The  Company  were  required,  at  their  first  or 
at  some  subsequent  general  meeting,  and  afterwards  from  time  to  time,  to 
cause  the  names  &c.  of  the  persons  who  should  be,  or  should  become, 
entitled  to  shares,  with  the  shares  properly  numbered  and  the  amount  of 
the  subscriptions  paid  thereon,  to  be  entered  in  a  book  imder  the  seal  of  the 
Company,  and  a  certificate,  with  the  Company's  seal,  was  to  bo  delivered 
to  every  proprietor,  on  demand,  and  payment  of  2s,  6f/.,  specifying  the 
shares  to  which  he  was  entitled ;  the  certificate  to  be  jn-imd  facie  evidence 
of  the  proprietor's  title ;  but  the  want  of  it  was  not  to  hinder  him  from  dis- 
posing of  his  share.  A  form  of  certificate  was  given.  In  actions  for  calls, 
the  production  of  the  book  directed  to  be  kept  as  above  was  to  be  immd 
farif  evidence  of  the  defendant  being  a  proprietor,  and  of  the  number  and 
amount  of  his  shares.  The  proprietors  wei*o  empowered  to  dispose  of  their 
shares  by  written  conveyance,  for  which  a  form  was  given ;  the  convey- 
ance to  be  kept  by  the  Company,  and  by  them  entered  in  a  book ;  and  such 
entry  to  be  indorsed  on  the  conveyance,  and  also  (on  demand  and  payment 
of  24.  6</.)  on  the  certificate ;  the  indorsement  to  have  the  effect  of  a  new 

(1)  25  R.  R.  582  (l  Bing.  38).  37  L.  J.  Ch.  752,  and  Kipling  v.  Tod// 

(2)  Cited  by  the  Court  in  ^if^fcmaw      (1878)  3  C.  P.  D.  350,  359,  47  L.  J. 
V.  Evam  (18(>8)  L.  E.  3  H.  L.  171,  208,      C.  P.  617.— A.  C. 
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certificate :  and,  until  such  entn^  the  seller  was  to  remain  liable  for  future 
calls,  and  the  purchaser  to  have  no  part  of  the  profits,  nor  interest  in  the 
shares. 

In  an  action  for  calls,  issue  was  joined  on  a  plea  that  the  defendant  waA 
not  a  proprietor. 

Before  the  Act  passed,  the  undertakers  signed  a  subscribers'  agreement 
and  Parliamentary  contract,  paying  a  deposit,  and  scrip  certificates  were 
delivered  to  them.  These  purported  not  to  be  transferable  before  the 
passing  of  the  Act,  but  were,  in  fact,  sold  and  transferred  in  many  instaneeis 
before  the  Act  passed.  After  it  passed,  the  Company  made  a  list  of  pro- 
prietors, in  which  B.'s  name  appeared  in  respect  of  certain  shares  for  which 
he  had  been  the  original  subscriber.  He  afterwards  wrote  to  the  Company, 
stating  that  he  had  parted  with  certain  shares,  and  retained  others.  After- 
wards defendant  wrote  to  the  Company  stating  that  he  held  certain  shares 
(which,  by  the  numbers  named  in  his  letter,  appeared  to  be  those  which  B. 
had  parted  with),  and  claimed  to  be  registered  as  a  proprietor  in  respect  of 
the  scrip  certificates,  which  he  enclosed.  The  Company  gave  him  a  receipt 
for  the  scrip  certificates,  and  registered  him  as  a  proprietor  of  the  shares  in 
the  book  under  their  seal.  Defendant  never  applied  for  sealed  certificates ; 
and  no  conveyance  took  place,  according  to  the  Act.  The  defendant  paid 
some  calls  prior  to  those  for  which  the  action  was  brought : 

Held,  that,  on  this  evidence,  the  issue  should  be  found  against  the 
defendant. 

Debt,  to  recover  the  several  sums  of  102Z.  4s.  1^.  and  101/.  78.  3^., 
being  the  amounts  of  two  instalments  of  5/.  each  of  a  call  of  10/. 
per  share,  on  twenty  shares  in  the  capital  stock  of  the  above 
Company ;  and  150/.  Os.  lOd.,  the  amount  of  a  further  call  of  7/.  10s. 
per  share  on  the  same  twenty  shares  ;  together  with  interest.  The 
declaration  contained  three  counts,  applicable  respectively  to  the 
three  several  sums. 

Pleas  :  1.  Nunqxiam  indebitatus :  2.  That  defendant  was  not,  nor 
is,  a  proprietor  of  the  said  shares.     Issues  thereon. 

At  the  trial,  before  Williams,  J.,  at  the  London  sittings  after 
Hilary  Term,  1840,  a  verdict  was  found  for  the  plaintiffs  for 
860/.  Sa,  6d.  debt,  and  408.  costs,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

On  21st  June,  1836,  an  Act  passed  ''  for  making  a  railway  from 
Cheltenham  and  from  Gloucester,  to  join  the  Great  Western  Railway 
near  Swindon,"  &c.  (i). 


(1)  6  &  7  Will.  lY.  c.  Ixxvii.,  local 
and  personal,  public. 

Sect.  1  incorporates  the  Company, 
for  making  and  maintaining  the  rail- 
way and  other  works,  by  the  style  of 
**  The  Cheltenham  and  Great  Western 
Unien  Railway  Company," 

Sect.  .S  empowers  the  Company  to 
raise  among  themselves,  for  making 


&c.,  any  sum  not  exceeding  750,000/.. 
to  be  divided  into  7,500  shares  of  100^ 
each ;  *'  and  such  shares  shaU  be  num- 
bered, beginning  with  number  one,  in 
arithmetical  progression,  and  every 
such  share  shall  be  distinguished  by 
the  nimiber  to  be  applied  to  the  same ; 
and  the  said  shares  shall  be  and  thev 
are  hereby  vested  in  the  several  parties 
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Before  the  passing  of  the  Act,  the  promoters  of  the  undertaking 
signed  a  subscribers'  agreement,  and  a  Parliamentary  contract  or 
engagement,  paying  also  a  ^deposit  of  21. 10^.  per  share :  and,  upon 

t;iking  the  same,  and  their  several 
and  respective  successors,  executors, 
administrators,  and  assigns,  to  their 
proper  use  and  benefit,  proportionably 
to  the  simi  they  shall  seveitilly  con- 
tribute ;  and  all  persons  and  corpora- 
tions, and  their  several  and  respective 
successors,  executors,  administrators, 
and  assigns,  who  have  subscribed  or 
shall  severally  subscribe  for  one  or 
more  share  or  shares,  or  such  sum  or 
sumt<  as  shall  be  demanded  in  lieu 
thereof,  towards  the  said  undertaking 
and  other  the  purposes  of  the  said 
subscription,  shall  be  entitled  to  and 
shall  receive  in  proportionable  parts, 
according  to  the  respective  sums  so  by 
them  respectively  paid,  the  net  profits 
and  advantages  which  shall  arise  or 
accrue  from  or  by  the  rates,  tolls,  and 
other  sums  of  money  to  be  received  by 
the  said  Company  as  and  when  the 
same  shall  be  divided  by  the  authority 
of  this  Act." 

Sect.  5.  **And  whereas  the  pro- 
bable expense  of  making  the  said 
railway  and  the  other  works  hereby 
authorised  will  amount  to  the  sum  of 
7oO,000/.,  and  the  sum  of  600,000/. 
and  upwards  has  been  already  sub- 
scribed for  by  several  persons  under 
a  contract  binding  themselves,  their 
heirs,  executors,  administrators,  and 
assigns,  for  the  payment  of  the  several 
sums  by  them  respectively  subscribed 
for ;  be  it  therefore  enacted,  that  the 
whole  of  the  said  sum  of  loO.OOOf.  shall 
Im?  subscribed  for  in  like  manner  before 
any  of  the  powers  given  by  this  Act 
in  relation  to  the  ♦compulsory  taking 
of  land  for  the  purposes  of  the  said 
railway  shall  be  put  in  force." 

By  subsequent  sections,  the  ordinary 
powers  were  conferred  on  the  Company. 

Sect.  138  enacts  *'  that  the  said  Com- 
pany shall  and  they  are  hereby  re- 
quired, at  their  first  or  some  subsequent 
general  meeting,  and  afterwards  from 
time  to  time  as  occasion  may  require, 
to  cause  the  names  of  the  several 
corporations  and  the  names  and  addi- 
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tions  and  places  of  abode  of  the  several 
persons  who  shall  then  be  or  who  shall 
from  time  to  time  thereafter  become 
entitled  to  shares  in  the  said  under- 
taking, with  the    number  of    shares         [  283  ] 
which  they  are  respectively  entitled  to,        [  *284  ] 
and  the  amoimt  of  the  subscriptions 
paid    thereon,   and    also    the    proper 
number  by  which  eveiy  share  shall  be 
distinguished,   to  be  fairly  and  dis- 
tinctly entered  in  a  book  to  be  kept 
by  the  said  Company,  and  after  such 
entry  made  to  cause  their  common  seal 
to  be  a£Bxed  thereto  ;  and  every  pro- 
prietor of  the  said  undertaking,  or  in 
the  case  of  a  corporation  the  clerk  or 
agent  of  such  corporation  duly  ap- 
pointed, may  at  all  convenient  times  " 
&C.   (enabling   proprietors  to  peruse, 
and  obtain  copies) ;    **  and    the    said 
Company  shall  from  time  to  time  cause 
a  certificate  or  ticket,  with  the  common 
seal  of  the  said  Company  affixed  thereto, 
to  be  delivered  to  every  such  proprietor, 
on  demand,  si)ecifying  the  share  or 
shares  to  which  he  is  entitled  in  the 
said  midertaking,  such  proprietor  pay- 
ing to  the  said  Company  the  sum  of 
2^.  6r/.,  and  no  more,  for  every  such 
certificate  or  ticket ;  and  such  certifi- 
cate or  ticket  shall  be  admitted  in  all 
Courts  whatsoever  as  prima  facte  evi- 
dence of  the  title  of  such  respective 
proprietors,  their  successors,  executors, 
administrators,  or  assigns,  to  the  share 
or  shares    therein   specified,   but  the 
want  of  such  certificate  shall  not  hinder 
or  prevent  the  proprietors  of  any  of 
the  said  shax-es  from  selling  or  dis- 
posing thereof ;    and  such   certificate     [  ♦283,  n.  ] 
or  ticket  may  be  in  the  words  or  to  the 
effect  following ;  (that  is  to  say,) 

*• '  Cheltenham  and  Great  Western 
Union  Railway  Company. 

**  *  Number 
**  •  These  are  to  certify,  that  A.  B.  of 
is  the  proprietor  of  the  share  (or 
shares)  number  of  the  Chelten- 

ham and  Gh'eat  Western  Union  Rail- 
way Company,  subject  to  the  rules, 
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their  executing  these  instruments,  scrip  certificates,  in  the  form 
after-mentioned,  were  delivered  to  each  subscriber,  according  *to 
the  number  of  shares  for  which  he  subscribed.     The  defendant 


[  •285,  n.  ] 


regulations,  and  oi*der8  of  the  said 
Company,  Given  under  the  common 
seal  of  the  said  Company  the  day 

of        in  the  year  of  our  Lord  .*  " 

Sect.  140  contains  provisions  for 
ascertaining  the  proi)rietor8hip  of 
shares  in  case  of  deaths,  &c. 

Sect.  141  enacts  *'that  the  several 
parties  who  have  subscribed  or  who 
shall  hereafter  subscribe  "  towards  the 
undertaking,  shall  pay  the  sums 
respectively  subscribe<l  for,  or  such 
projwrtions  as  shall  from  time  to  time 
be  called  for  by  the  directors ;  and,  in 
case  of  their  refusal  or  neglect,  the 
Company  may  recover  the  same  in  any 
court  of  law  or  equity,  with  5  per  cent, 
interest  from  the  time  when  the  same 
was  directed  to  be  paid. 

Sect.  143  gives  the  directors  power 
to  make  calls. 

Sect.  145  regulates  the  proceed- 
ings in  actions,  &c.,  for  calls:  and 
(among  other  things)  enacts  that,  *'  in 
order  to  prove  that  the  defendant 
was  a  proprietor  of  such  share  or 
shares  in  the  said  undertaking,  as 
alleged,  the  production  of  the  book 
in  which  the  said  Company  is  by  this 
Act  directed  to  enter  and  keep  the 
names  and  additions  of  the  several 
proprietors  from  time  to  time  of 
shares  in  the  said  undei-taking,  with 
the  number  of  shares  they  ai'e  respec- 
tively entitled  to,  and  of  the  places  of 
abode  of  the  several  proprietors  of  the 
said  undertaking,  and  of  the  several 
persons  and  coi-porations  who  shall 
from  time  to  time  become  proprietors 
thereof  or  be  entitled  to  shares  therein, 
shall  be  prima  fan'f  evidence  that  such 
defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares 
therein." 

Sect.  148  enacts  "that  it  shall  be 
lawful  for  the  several  proprietors  of 
shares  in  the  said  undertaking,  and 
their  i-espective  executors,  administra- 
tors, and  successors,  to  s<41  and  dispose 
of  any  shares  to  which  they  shall  be 


entitled  therein,  subject  to  the  nilei« 
and  conditions  herein  mentioned :  and 
the  conveyance  of  such  shares  shall  be 
in  writing,  and  may  be  in  the  following 
words  or  to  the  like  effect,  varying 
the  names  and  description  of  the 
contracting  parties  as  the  case  may 
require;  (that  is  to  say,) 

* '  *  I  A.  B.  of  in  considera- 

tion of  the  sum  of  paid  to  me  b}- 

C.  I),  of  do  hereby  assign  and 

transfer  to  the  said  C.  D.  share 

(trr  shares)  numbered  of  and  in 

the  said  undertaking  called  the 
Cheltenham  and  Great  Western  Union 
Bailway,  to  hold  unto  the  said  C.  1)., 
his  executors,  administrators,  and 
assigns,  (tpr  successors  and  assigns.) 
subject  to  the  several  conditions  on 
which  I  held  the  same  immediately 
before  the  execution  hereof ;  and  I  the 
said  C.  D.  do  hereby  agree  to  accept 
and  take  the  said  share  (*fr  shares) 
subject  to  the  conditions  aforesaid. 
As  witness  our  hands  and  seals  the 
day  of  .* 

**  And  on  everv  such  sale  the  deed  or 
conveyance   (being   executed   by    thp 
seller  and  purchaser)  shall  be  kept  by 
the  said  Company,  or  by  the  secretary 
*or  clerk  of  the  said  Company,  who 
shall  enter  in  some  book  to  be  kept 
for  that  purix)80  a  memorial  of  such 
transfer  and    sale,    and    ir.doi*se    th<^ 
entry  of   such  memoiial  on  the  s;iid 
deed   of  sale   or   transfer,   for  which 
entry   and    indorsement    the   sum   of 
2«.  6</.,  and  no  more  shall  be  paid  to 
the  said  Company ;  and  the  said  Com- 
pany,  or  the    secretary   or  clerk    as 
aforesaid,  is  hereby  required  to  make 
such  entry  or  memorial  ac^cordingly, 
and,  on  demand,  to  make  an  indorse- 
ment of  such  transfer  on  the  certificate 
of  each  share  so  sold,  and  deliver  the 
same  to  the  pur-chaser  for  his  security, 
for  which  indorsement  no  more  than 
28,  6d.  shall  be  paid  ;  and  such  indorse- 
ment, being  signed  by  such  secretary 
or  clerk,  shall  be  considered  in  every 
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never  signed  or  executed  either  the  subscribers'  agreement,  or  the 
Parliamentary  contract  or  engagement.  The  certificates  were  as 
follows. 

*'  Cheltenham  and  Great  Western  Union  Railway. 

**  Certificate. 
*'  lOOZ.  share  (deposit  paid  2L  10«.).     No. 

**  The  holder  of  the  above  share,  having  signed  the  Parliamentary 
engagement,  and  having  agreed  to  pay  all  calls  in  respect  thereof, 
is  the  proprietor  of  one  share  in  the  above  undertaking. 

''  This  certificate  not  transferable  previous  to  the  passing  of  the 
Act. 

"  Ist  Dec,  1835.  "  Two  of  the 

**  Entered  directors.*' 

These  certificates,  notwithstanding  the  notice  appended  to  them, 
passed  from  hand  to  hand,  and  became  common  subjects  of  sale ; 
so  that,  at  the  time  the  Act  passed,  a  large  number  of  them  were  in 
the  hands  of  "^others  than  those  who  had  originally  paid  the 
deposit  and  signed  the  subscribers'  agreement  and  Parliamentary 
contract. 

After  the  Act  passed,  the  Company  made  an  alphabetical  list  of 
proprietors.  The  name  of  Dr.  Boisragon  was  entered  therein,  in 
respect  of  the  shares  numbered  from  6,330  to  6,339,  both  inclusive ; 
and  the  name  of  Sir  Richard  Wolseley  was  inserted  in  the  said 
list  in  respect  of  the  shares  numbered  from  6,598  to  6,607,  both 
inclusive. 

Dr.  Boisragon  and  Sir  Richard  Wolseley  were  respectively  the 
original  subscribers  for  the  said  shares,  and  originally  took  the 
same,  and  executed  the  said  subscribers'  agreement  and  Parlia- 
mentary contract  or  engagement  in  respect  thereof. 

The  plaintiffs,  after  the  passing  of  the  Act,  received  (among  many 
others  from  different  persons)  letters,  on,  or  shortly  after,  the 
respective  dates  thereof,  from  Dr.  Boisragon  and  Sir  Richard 
Wolseley  in  respect  of  the  shares  numbered  respectively  from 
6,330  to  6,339  and  from  6,598  to  6,607,  all  inclusive,  being  the 
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respect  the  same  as  a  new  cortiiicate ; 
and  until  such  memorial  shall  have 
been  made  and  entered  as  before 
directed  the  seller  thereof  shall  remain 
and  be  held  liable  for  all  future  calls, 
and  the  purchaser  shall  have  no  part 


or  share  of  the  profits  of  the  said 
undertaking,  nor  any  interest  in 
respect  of  such  share  paid  to  him,  nor 
any  vote  in  respect  thereof  as  a 
proprietor  of  the  said  undertaking.'' 
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same  shares,  the  calls  on  which  this  action  is  brought  to  recover : 
of  which  letters  the  following  are  copies  or  extracts. 

"  Cheltenham,  Wednesday,  July  27,  1836. 
**  My  dear  Sir, — I  now  beg  to  transmit  the  number  of  the  scrip 
for  shares  in  the  Cheltenham  and  Great  Western  Union  lUilwav 
now  in  my  possession,  and  as  follows. 

''  Fifty  shares,  being  my  qualification  as  director,  viz. 
'*No8.  6,340  \ 

to     >  both  inclusive. 
6,367 ) 
*andNos.  5,372  \ 

to     I  inclusive. 

5,393  / 

"  Believe  me,  dear  Sir,  faithfully, 

''  Henry  C.  Boisragon. 
**  A.  Merrick,  Esq.,  Secretary  to  the  Cheltenham 
and  Great  Western  Union  Railway." 

The  above  extract  only  specifies  the  shares  which  were  retained 
by  Dr.  Boisragon.  The  shares  numbered  6,330  to  6,339,  originaUy 
subscribed  for  by  him,  had  been  disposed  of  by  him  previously  lo 
the  date  of  this  letter. 

The  letter  from  Sir  Richard  Wolseley  was  as  follows. 

''  Sir, — I  beg  to  acquaint  you  that  I  have  parted  with  the  share? 
of  the  Cheltenham  and  Great  Western  Union  Railway  Company  for 
which  I  subscribed  the  contract  deed,  and  therefore  renounce  ai! 
title  to  be  registered  as  a  proprietor  in  respect  thereof,  being  thinv 
shares,  numbered  6,578  to  6,589,  and  6,590  to  6,607. 

*'  I  am,  your  obedient  Servant, 

''  Richard  Wolskley. 
''  Cheltenham,  July  loth,  18S6. 
*•  Witness  William  Smith. 
**  To  Arnold  Merrick,  Secretary, 
Cirencester." 

The  above  letter  was  a  printed  circular  sent  by  the  Company  to 
Sir  Richard  Wolseley,  and  filled  in  by  him ;  at  the  foot  of  which 
was  the  following  memorandum. 

**  You  are  particularly  requested  to  fill  up  and  sign  this  circular, 
in  presence  of  a  witness,  and  return  it  to  the  secretary  within  ten 
days.     Please  to  specify  the  numbers  you  retain." 
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These  letters  were  the  only  documents  to  show  that  Dr.  Boisragon 
and  Sir  Richard  Wolseley  bad  given  up  their  shares,  the  calls  upon 
which  were  the  subject  of  the  present  action. 

The  Company,  on  the  16th  September,  1836,  received  a  letter 
from  the  defendant,  accompanied  by  the  scrip  certificates  delivered 
to  the  original  subscribers,  of  which  letter  the  following  is  a  copy. 

**  Cheltenham  and  Great  Western  Union  Railway. 

''  Claims  for  registration. 

*'  16th  September,  1836. 
**  Sir, — I,  John  Denis  Daniel,  of  Kingsland  Place,  Kingsland, 
Middlesex,  gentleman,  holding  twenty  shares  in  the  Cheltenham 
and   Great  Western  Umon  Railway  Company,  claim  to  be  regis- 
tered as  a  proprietor  in  respect  of  the  following  certificates,  viz. 
'*  From  No.  6,330  to  6,339,  No.  6,598  to  6,607. 

**  I  am,  Sir,  your  obedient  Servant, 

**  J.  D.  Daniel. 
**To 
"  Secretary." 

The  defendant  then  received  from  the  Company  a  receipt,  of 
which  the  following  is  a  copy. 


"  Cheltenham,"  &c.  **  Railway." 

'*  16th  September,  1836. 


€t    V 


No. 


**  Received  of  John  Denis  Daniel  twenty  scrip  certificates. 
No.  6,330  to  6,339,  and  6,598  to  6,607,  for  registration,  in 
exchange  for  which  certificates  under  the  seal  of  the  Company 
will  be  delivered  on  the  completion  of  the  register. 

"  William  Farren,  for  the  Secretary. 

**  Note. — This  receipt  must  be  delivered  to  the  Secretary  on  the 
sealed  certificates  being  applied  for." 

The  defendant  never  applied  for,  or  received,  any  certificates 
under  the  seal  of  the  Company  in  exchange  for  the  said  scrip 
certificates. 

The  defendant's  name  was  entered  and  registered,  as  a  proprietor 
of  the  said  twenty  shares,  in  a  book  or  register  of  shareholders 
(which  was  compiled  by  the  Company,  and  to  which  the  seal  of  the 
Company  was  affixed),  on  3rd  November,  1837. 

The  calls,  the  amount  of  which  is  sought  to  be  recovered  in  this 
action,  were  the  fourth  and  fifth  calls  upon  the  said  twenty  shares : 
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and  the  calls  were  duly  made  and  advertised  in  the  mode  prescribed 
by  the  Act.  The  defendant  had  paid  the  first  three  calls;  the 
second  and  third  as  they  became  due.  For  the  amount  of  the  first 
call  the  directors  were  obliged  to  resort  to  legal  proceedings,  which 
were  subsequently  stayed,  the  defendant  paying  the  atnount  of  the 
call  claimed,  with  interest  and  the  costs  of  suit  incurred  by  the 
plaintiffs  to  the  time  of  such  payment.  The  fourth  and  fifth  calls 
were  made  after  the  register  was  sealei  as  aforesaid,  viz.  on  21st 
March,  1839,  and  81st  August  in  the  same  year,  respectively. 

No  transfer  or  conveyance  of  the  above  mentioned  shares,  or  any 
of  them,  to  the  defendant,  or  any  other  person  or  persons,  was  ever 
made  or  executed  by  the  defendant,  or  by  Dr.  Boisragon  or  Sir 
Richard  Wolseley,  pursuant  to  the  148tB^  section  of  the  Act  of 
Parliament,  nor  was  any  memorial  of  any  transfer  or  sale  of  the 
said  shares,  or  any  of  them,  made  or  entered  pursuant  to,  or  as 
directed  by,  the  148th  section. 

The  question  for  the  opinion  of  the  Court  was, 

Whether,  at  the  time  the  said  fourth  and  fifth  calls  were  made, 
the  defendant  was  a  proprietor  of  the  said  *twenty  shares  within 
the  meaning  of  the  said  Act,  and  liable  for  the  said  last  mentioned 
calls. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  which  the 
jury  ought  to  have  drawn. 

Cresswell,  for  the  plaintiffs  : 

The  defendant  is  estopped  from  denying  that  he  was  a  proprietor. 
It  has  been  decided  that,  where  a  person  intentionally  induces  a 
Company  to  take  some  step  recognizing  him  as  a  proprietor,  he 
cannot,  as  against  the  Company,  deny  that  he  is  one :  Sheffield  and 
MancheHter  Railway  Company  v.  Woodcock  (l),  where  The  Loudon 
Grand  Junction  Railway  Company  v.  Freeman  (2)  was  acted  upon, 
although  Ilihhle white  v.  M'Morine  (3)  was  cited  as  an  authority  the 
other  way.  Here  the  defendant,  by  his  letter  of  16th  September, 
1836,  induces  the  Company  to  register  him  as  a  proprietor  under 
sect.  138  of  stat.  6  &  7  Will.  IV.  c.  Ixxvii.  It  does  not,  indeed, 
appear  that  he  has  received  the  sealed  certificates  provided  lor  in 


(1)  56  R.  R.  788  (7  M.  &  W.  574). 
Sec  pH'hird  v.  Sfttrs,  45  R.  R.  538 
((5  Ad.  &  El.  469) ;  Greyy  v.  We/is.  50 
R.  R.  347  (10  Ad.  &  El.  90). 

(2)  58  R.  R.  487  (2  Man.  &  G.  606). 
See    llif    Birmiughavi^    JiriBivl,    and 


Thames  Juuction  Ilailwuy  Comijmny  v. 
Ao(  Ae,  1  Q.  B.  256 ;  The  Ltmdon  Grand 
Jnnctiun  lUtUiray  C(nn}Ktny  v.  (irahain, 
1  Q.  B.  271. 

(3)  55  R.  R.  o78  (6  M.  &  W.  200\ 
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that  section  :  but  that  certificate  is  to  be  delivered  **  on  demand ;  *' 
and  no  demand  has  been  made.  In  the  meantime,  by  the  same 
section,  he  may  carry  his  shares  into  the  market,  and  is  not  the 
less  a  proprietor  for  not  having  that  particular  instrument.  He 
cannot  now  deny  that  he  is  properly  registered.  He  has,  besides, 
paid  calls. 

The  Court  then  called  on 

Peacock f  contra  : 

In  this  case,  the  fifth  section  of  stat.  6  &  7  Will.  IV.  c.  Ixxvii. 
prevents  the  application  of  *the  principles  laid  down  in  the 
authorities  which  have  been  cited.  The  language  of  that  section 
shows  that  the  subscribers  who  are  to  be  entitled  to  the  profits  are 
those  only  who  have  subscribed  "  under  a  contract  binding  them- 
selves, their  heirs,  executors,  administrators,  and  assigns,  for  the 
payment  of  the  several  sums  by  them  respectively  subscribed  for." 
The  defendant  has  not  done  this,  and  was  not  therefore  entitled  to 
the  profits,  except  by  a  regular  assignment  under  sect.  148 ;  and  of 
this  the  Company  were  aware,  because  they  knew  the  names  of  the 
real  subscribers  and  the  numbers  of  their  shares.  Their  knowledge 
is  an  answer  to  the  argument  derived  from  their  having  acted  on 
the  defendant's  representation. 

{Cfrssuell :  Sect.  5  is  introduced  in  compliance  with  the  Parlia- 
mentary Standing  Orders;  and  therefore  a  similar  clause  must 
have  been  in  all  the  Acts  upon  which  the  decisions  have  been 
pronounced.) 

Attention  does  not  seem  to  have  been  particularly  drawn  to  it. 
Here  the  list  of  proprietors  made  after  the  Act  passed  did  not  con- 
tain the  defendant's  name  :  in  The  London  Grand  Junction  Uailnaii 
Company  v.  Freeman  (i)  it  appears  that  the  defendant's  name  was 
the  original  name  in  the  register. 

(WiOHTMAN,  J. :  So  it  is  here :  the  list  spoken  of  in  the  case  is 
different  from  the  register.) 

In  The  London  Grand  Junction  Railivai/  Compani/  v.  Freeman  (i)  no 
list  appears  to  have  been  made,  after  the  Act  passed,  in  which 
the  defendant's  name  did  not  appear.  He  may  have  become  a 
proprietor  before  the  books  were  made  U^. 

(1)  58  R.  R.  4H7,  490—492  (2  Man.  &  G.  606  ;  see  pp.  610-612). 
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[  ^292  ] 


(Lord  Denman,  Gb.  J. :  Such  a  suggestion  was  made  in  argu- 
ment: but  in  Sheffield  and  Manchester  Raibcay  Company  v. 
Woodcock  (1)  it  seems  *tbat  tbe  decision  turned  on  the  fact  that  the 
defendant  bad  called  himself  a  proprietor.) 

In  that  case  an  actual  transfer  had  been  made. 

(CresHwell  :    The     transfer     was     invalid  :     Hibbiewkite    v. 
M'Morine  (2).) 

If  tbe  principles  contended  for  on  the  other  side  be  correct,  more 
could  never  be  necessary  than  that  the  parties  should,  in  any  way, 
express  their  intention  to  have  tbe  shares  transferred,  and  notify  this 
to  the  Company,  and  that  the  Company  should  act  upon  this  notifi- 
cation. Thus,  the  most  stringent  statutory  regulations  would  be 
defeated :  and,  in  almost  any  transaction,  such  a  principle  would 
enable  parties  to  evade  the  stamp  laws. 

Lord  Denman,  Ch.  J. : 

I  think  the  point  is  conclusively  settled  by  Sheffield  and  Manchester 
Railway  Company  v.  Woodcock  (3).  That  case  shows  that  all  difS- 
culties  which  may  arise  from  not  adopting  the  machinery  of  tbe 
Act  are  got  over  by  the  conduct  of  parties  who  claim  to  be  placed 
in  the  situation  of  proprietors,  and  are  so  placed  accordingly. 

Williams,  Coleridge,  and  Wightman,  JJ.  concurred. 

Judgment  for  the  jdaintiffs. 


1841. 
Nov,  17. 


[  308  ] 


EEG.   V.   FOUCH   and  WATLING. 

(2  Q.  B.  308-314  ;  S.  C.  1  G.  &  D.  585 ;  11  L.  J.  M.  G.  1.) 

Where  overseers  have  made  a  rate  which  is  appealed  against,  thev 
not  at  all  events  entitled  to  charge  the  costs  of  the  appeal  in  their  accooLt 
with  the  parish.  For,  although  they  cannot  abandon  the  rate  so  as  t<» 
determine  its  existence,  they  need  not  incur  expense  in  contet^in^  an 
appeal,  if  the  rate  be  indefensible. 

And,  where  overseers  had  contested  such  an  appeal  at  Sessions  and  failed. 
and  had  charged  the  costs  in  their  account,  which  costs  were  disallowed  by 
the  justices  in  Special  Sessions  holden  under  the  Poor  Rate  Act,  1810  (50  Get.. 
III.  c.  49),  s.  1,  and  the  Quarter  Sessions  on  appeal  confirmed  their  oider : 

Held,  that  the  Special  Sessions  had  a  discretionary  authority  to  disallow 


(1)  56  R.  R.  788,  see  p.  796  (7  M.  & 
W.  574). 

(2)  55  R.  R  578  (6  M.  &  W.  200). 
See  Sheffield  and  Manchester  Raihoay 


Company  v.  Woodcuek^  56  R,  B-  T94. 
796  (7  M.  &  W.  580,  582). 

(3)  56  R.  R.  794,  796  (7  M.  &  W. 
574,  582,  583). 
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the  costsi  and  had  acted  rightly ;  and  the  order  of  Quarter  Sessions  was  rbo. 

confirmed,  though  the  account  had  been  passed  at  the  quarterly  audit  under  «• 

the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  IV.  c.  76),  s.  47,  and  *'ouch. 
approved  by  a  majority  at  a  vestry  meeting. 

Ok  appeal,  by  John  Fouch  and  Edmund  Watling,  against  an 
order  of  four  justices  in  Petty  Sessions,  disallowing  the  sum  of 
S5l.  Ss.  Sd.y  claimed  by  Fouch  and  Watling  in  their  annual  account 
as  overseers  of  the  parish  of  Warfield,  Berks,  the  Quarter  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a 
special  case,  the  material  parts  of  which  are  as  follows. 

In  1836  a  surveyor,  appointed  for  the  purpose  by  the  guardians  [  309  ] 
of  the  Easthampstead  union,  in  which  Warfield  was  situate,  made 
an  assessment  of  the  rateable  property  in  the  parish,  under  stat. 
6  &  7  Will.  rV.  c.  96.  The  vestry  being  dissatisfied  with  the 
assessment  and  unable  to  obtain  such  alteration  of  it  as  they 
deemed  sufficient,  the  now  appellants,  as  overseers,  made  a  new 
assessment  on  their  own  responsibility,  and  exhibited  to  the  rate- 
payers, none  of  whom  objected.  In  September,  1838,  the  appellants 
made  a  rate  according  to  the  new  assessment.  This  rate  was 
appealed  against  at  Petty  Sessions,  on  the  ground  of  inequality  and 
incorrectness  in  the  valuation.  The  Petty  Sessions  amended  the 
rate  in  several  particulars,  giving  2Z.  128.  6d.  costs,  payable  by  the 
overseers,  to  the  parties  appealing.  The  above  mentioned  sum  of 
852.  8^.  6d.  was  the  amount  of  expenses  incurred  by  the  respondents 
(the  now  appellants)  in  the  appeal  at  Petty  Sessions,  and  was  made 
up  of  the  following  items. 

£  8.  d. 
To  William  Trumper,  land  surveyor  -  -  -  32  11  10 
To  Francis  Hawkes,  land  surveyor  -  -  -  -  31  0  0 
To  Charles  Cave,  solicitor 21  16  10 

All  of  which  were  passed  by  the  auditor  of  the  Easthampstead 
union,  and  allowed  by  him  to  the  now  appellants  as  overseers,  at 
the  audit  of  their  accounts  under  stat.  4  &  5  Will.  lY.  c.  76,  s.  47. 
The  appellants  also,  before  quitting  office  as  overseers,  convened  a 
vestry  meeting  for  the  purpose  of  producing  their  accounts  and 
having  them  objected  to  or  allowed  ;  when,  on  the  allowance  of  the 
above  items  being  objected  to  by  William  Snooks  and  others,  now 
respondents,  it  was  resolved  by  a  majority  of  the  parishioners 
present  that  all  the  expenses  *in  question  should  be  passed  by  the  [  *8io  ] 
meeting.  Afterwards,  on  5th  May,  1840,  the  now  appellants 
attended  the  Petty  Sessions  with  their  accounts,  passed  and  allowed 
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Rbg.  as  aforesaid,  for  the  purpose  of  their  audit  and  allowance  un>i*-r 
FoucH.  stat.  50  Geo.  III.  c.  49,  when  the  said  respondents  objected  u* 
the  851.  88.  8d.  being  allowed  ;  and  the  justices,  in  consequence  »f 
their  objection,  made  the  following  order.  "  The  charges  for  law 
expenses,  851.  8s.  8(1. ,  were  objected  to  before  the  undersij^rieii 
justices"  &c.,  **  by  certain  parishioners  of  Warfield,  as  improixTiy 
incurred,  because  such  expenses  had  been  incurred  in  conset|ueii<v 
of  an  appeal  against  a  rate  made  in  contradiction  of  a  vali]aii<.>ii 
and  survey  made  under  authority  of  the  guardians  of  the  £a«t- 
hampstead  union  and  the  Poor  Law  Commissioners,  and  upon  a 
valuation  made  at  the  discretion  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish,  to  which  they  were  urged  U 
remonstrances  of  thirty  parishioners  against  the  valuation  du\ 
survey  which  had  been  authoritatively  made.  The  result  of  liie 
appeal  was,  that  ten  corrections  were  made  in  the  rate  made  ly 
the  churchwardens  and  overseers,  the  appellants  having,  in  Biuh 
instances,  established  the  justice  and  necessity  of  their  ap}>ea:. 
The  appellants  incurred,  in  the  prosecution  of  their  joint  appea 
expenses,  stated  by  them,  to  an  amount  of  77/.  lis.  6J.,  in  additi  n 
to  one  half  of  the  justices'  clerk's  fees,  amounting  to  2/.  12<.  6-/.. 
which  they  havj  paid  out  of  their  own  pockets  ;  and  they  object  :o 
pay  any  portion  of  the  85Z.  8«.  8d.  for  law  expenses  incurred  Iv 
the  respondents  in  the  case.  And  it  appears  to  us  that,  as  the 
magistrates  in  Special  Sessions  who  adjudicated  on  the  appeal  made- 
no  further  order  than  that  the  expenses  of  the  clerk*a  fees  shuula 
[  *aii  ]  be  paid  in  '''equal  moieties  by  both  parties,  and  did  not  make  ain 
further  order  respecting  the  costs,  the  appellants  have  just  ground^ 
to  complain  that  they  should  be  subjected  to  their  own  chargtr? 
wholly,  and  to  their  portion  also  of  the  charges  of  the  respondentia, 
more  especially  as  their  appeal  was  found  to  rest  on  just  groondi. 
We  therefore  consider  that,  as  the  appellants  have  paid  their  o^n 
law  expenses  to  the  amount  of  771.  17s.  6c/.,  so  ought  the  respon- 
dents to  pay  their  own  law  expenses  to  the  amount  of  852.  S*.  N/. ; 
and  that  such  a  charge  ought  not,  under  the  circumstances,  to 
appear  in  the  accounts  of  the  overseers,  by  which  the  burden  oi 
such  charge  is  distributed  to  the  whole  of  such  parishioners,  includ- 
ing also  the  appellants.  Such  charge  of  85/.  8«.  SiL  is  therefonr 
disallowed  by  us  on  that  account."     Signed  by  the  four  justices. 

The  question  for  the  opinion  of  this  Court  was,  Whether  the 
85/.  88.  8^/.  ought  to  have  been  allowed  to  the  now  appellants  in 
their  accounts  as  overseers  under  the  circumstances  above  staled. 
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If  it  ought,  the  order  was  to  be  quashed :  if  it  ought  not,  then  to         Reg. 


r. 


be  confirmed.  Fouch. 

Carrington  (with  whom  was  Bros)  in  support  of  the  order  of 
Sessions : 

The  Sessions,  having  jurisdiction,  have  exercised  the  discretionary 
authority  given  them  by  law ;  and  their  decision  ought  not  to  be 
interfered  with.     (He  was  then  stopped  by  the  Court.) 

Tyruhitt,  contra  : 

The  grounds  of  the  decision  are  stated  in  the  case :  and  where 
that  is  done  the  Court  will  enquire  into  them :  Rex  v.  Ardington  (i). 

(Lord  *Denman,  Ch.  J. :   We  saw  there  that  the  Sessions  were       [  •312  ] 
wrong;    and   we    thought    they    had    given    only   a    conditional 
judgment.) 

The  judgment  of  the  Sessions  here  is  still  depending ;  and  they 
desire  the  opinion  of  this  Court.  Then,  as  to  the  merits  of  this 
ease.  The  expei^ses  objected  to  were  incurred  in  resisting  an 
appeal  against  a  rate.  In  taking  the  survey  on  which  that  rate 
was  grounded,  the  overseers  only  executed  a  duty  thrown  upon 
them  by  the  law  :  Ilex  v.  Gwyer  (2),  judgment  of  Taunton,  J. :  and 
they  were  not  bound  by  the  first  valuation  :  Reg.  v.  The  Earl  of 
Yarhorough  (3).  On  appeal  against  the  rate,  it  was  for  the  interest 
of  the  parish  that  a  proper  defence  should  be  made ;  and  the 
officers  were  not  to  make  it  at  their  own  expense. 

(CoLERiDOE,  J. :  The  merits  of  the  defence  must  depend  on  the 
circumstances  of  the  case;  and  of  those  the  justices  in  Special 
Sessions  are  the  judges.  It  cannot  be  said  that  the  overseers  are 
to  have  their  costs,  however  improper  the  defence  may  have  been.) 

When  the  rate  had  been  once  duly  made  and  published,  the  parish 
officers  could  not  abandon  it :  Rex  v.  The  Justices  of  Cambridge  (4). 

(Lord  Denman,  Ch.  J.:  The  efiect  of  that  case  is,  not  that 
overseers  cannot  abandon  the  defence  of  a  rate,  but  that  their 
abandonment  does  not  prevent  its  being  an  existing  rate.) 

(1)  1  Ad.  A  El.  260.  See  Kex  v.  (3)  54  R.  K.  086  (12  Ad.  &  El.  416). 
Xortmi  Bavant,  3  Ad.  &  El.  161.  (4)  2  Ad.   &  El.   370.     See  Reg,  v. 

(2)  41  R.  B.  422  (2  Ad.  &  El.  216,  Fordham,  52  R.  R.  281  (11  Ad.  &  El. 
227).  73). 
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Rbo.  If  they  abandon  the  defence,  it  must  be  quashed,  and  some  expense 
FoucH.  stiill  incurred.  The  vestry  had  agreed  to  these  items ;  and  they 
had  previously  been  allowed  by  the  auditors  under  stat.  4  Sc  5 
Will.  IV.  c.  76,  s.  47.  It  may  be  a  question  whether,  under  such 
circumstances,  they  could  be  reconsidered  at  the  Petty  Sessions  in 
May,  1840. 

[  ♦SIS  ]  (CoLBjiiDGB,  J. :  *If  not,  the  appeal  to  Quarter  Sessions  against 

the  yearly  account  is  virtually  done  away  with.) 

Unless  the  rate  might  have  been  altogether  abandoned,  or  was  to  Le 
defended  by  the  overseers  at  their  personal  risk,  this  claim  ought 
in  justice  to  be  allowed.     In  Rex  v.  The  Inhalntanitt  of  Essex  iw 
Lord  Eenyon,  after  observing  that  ''  uniform  and  unbroken  usa^v 
facit  jus/*  says  "  The  stat.  48  Eliz.  c.  2,  s.  1,  gave  power  to  the 
parish  officers  to  raise  a  parish  stock ;  and  when  a  subsequent  statutt*. 
18  &  14  Gar.  II.,  raised  the  question  of  settlements,  it  became 
necessary  to  have  recourse  to  some  fund  for  defraying  the  expenses  of 
litigating  them  ;  and  those  expenses  have  always  been  paid  by  the 
parish  officers  out  of  the  parish  stock.*'     And  from  this  he  draws  an 
analogy  to  cases  in  which  costs  that  incidentally  and  necessarily  arise 
in  questioning  the  propriety  of  acts  done  to  enforce  duties  imposed 
upon  a  county  are  defrayed  by  the  magistrates  out  of  the  county  stock. 

Lord  Denman,  Ch.  J. : 

The  law  imposes  upon  persons  who  bring  appeals  without  reason 
the  payment  of  costs.  Here  the  parties  who  appealed  against  the 
rate  succeeded ;  yet  it  is  sought,  by  these  items,  to  charge  them 
with  costs  of  the  appeal.  Are,  then,  overseers  who  unrighteoublv 
defend  an  appeal  to  have  their  costs  ?  It  ought  to  be  understood 
that  no  person  is  authorized  in  maintaining  a  hopeless  litigation. 
Overseers  may  abandon  a  rate,  not  in  the  sense  in  which  the  Court, 
in  Rex  v.  The  Justices  of  Cambridge  (2),  denied  that  they  could  do 
so,  but  by  not  bringing  witnesses  to  support  it,  or  otherwise  eon- 
testing  the  appeal  at  Sessions.  The  Petty  Sessions  have  exercised 
[  *314  ]  their  discretion  as  to  these  ^accounts :  the  only  question  of  law 
raised  has  been  whether  they  had  a  right  to  exercise  it:  and  1 
think  they  have  done  rightly. 

Williams,  Coleridoe,  and  Wightmam,  JJ.  concurred. 

Order  of  Sessions  confirmed, 
(1 )  2  B.  E.  470  (4  T.  E.  591,  594).  (2)  2  Ad.  &  £L  373. 
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EEG.  V.  The  EASTERN   COUNTIES   EAlLWAY  iwi. 

COMPANY  (1)»  ["^] 

(2  a  B.  347—363;  S.  C.  1  G.  &  D.  589;  11  L.  J.  Q.  B.  66;  2  Ry»  Gas.  7300 

By  a  Railway  Act  (6  &  7  Will.  IV.  c.  cvi.),  a  Company  was  incorporated 
for  making  a  railway,  and  other  works,  with  power  to  purchase  and  hold 
lands  for  the  undertaking,  and  exercise  other  powers ;  the  railway  to  pnss 
through  certain  parishes  specified.  Power  was  given  to  enter  lands,  take 
levels,  appropriate  certain  parts  for  the  purposes  of  the  Act,  and,  on  those 
lands  or  lands  adjoining,  to  dig,  embank,  &Ci,  to  remove,  lay,  or  work  any 
materials,  to  construct  across,  imder,  or  ovef,  the  railway  or  any  lands,  &c.t 
inclined  planes,  tunnels,  bridges,  &c.,  and  to  construct  houses  and  build- 
ings, and  works  of  all  descriptions ;  to  alter  the  course  of)  and  raise  or 
lower,  rivers,  roads,  &c.,  and  execute  all  things  necessary  for  constructing, 
maintaining,  or  using  the  railway  and  works,  making  full  satisfaction,  in 
manner  after  mentioned,  to  persons  interested  in  lands  taken,  used)  ot 
injured,  for  all  damages  sustained  by  executing  the  powers  of  the  Act. 
After  notice  from  the  Company  of  their  intention  to  take  or  use  any  land, 
given  to  any  person  interested  in,  or  authoriised  to  accept  compensation  for 
the  value  of,  the  same,  or  for  any  injury  or  damage  sustained  on  account 
of  the  execution  of  the  Act,  such  person  was  to  deliver  to  the  Company  a 
statement  of  such  interest  and  injury  or  damage,  and  of  the  sum  he  would 
accept  in  compensation  for  the  value  of  such  interest,  injury,  or  damage. 
Owners  and  occupiers  of  lands,  through,  over,  or  upon  which  the  railway 
and  works  were  to  be  made,  or  of  any  interest  therein,  might  agree  to 
accept  recompense  for  the  value  of  such  lands,  or  of  their  interest,  and 
also  compensation  for  any  damage,  loss,  or  inconvenience,  sustained  by 
reason  of  the  taking  of  the  lands,  or  by  reason  of  the  works  authorised,  or 
the  execution  of  the  powers  granted.  For  settling  diffei'ences  botv^een  the 
Company  and  persons  interested  in  lands  taken,  used,  damaged,  or 
injuriously  affected,  by  the  execution  of  the  powers,  if  any  person  entitled 
to  purchase  money  or  compensation  should  refuse  the  Company*s  offer,  the 
matter  was  to  be  settled  by  a  jury,  who  should  assess  the  sum  to  be  paid 
for  the  purchase  of  the  lands,  and  also  the  compensation  for  damages  done 
or  sustained  by  severing  lands,  or  for  the  future  temporary  or  perpetual, 
or  for  any  recurring,  damages,  done  or  sustained  as  aforesaid:  such 
compensation  for  such  damage  or  loss  to  be  assessed  separately  from  the 
value  of  the  lands  taken  or  used :  but  the  Company  was  not  obliged  to 
take  notice  of  any  complaint  for  loss  or  injury  sustained  in  consequence  of 
the  execution  of  the  powers  of  the  Act  unless  certain  notices  were  given. 
On  payment  or  tender  of  such  sum  as  should  be  agreed  upon  or  assessed  by 
a  jury,  for  the  purchase  of  lands  or  as  compensation  for  damage  absolute 
ur  continuing  as  before  mentioned,  the  Company  were  entitled  to  enter 
upon  the  lands,  which  thenceforth  were  to  be  vested  in  them.  In  case  of 
difference  between  the  Company  and  owners  or  occupiers  of  property  taken, 
used,  or  injured,  if  the  damage  claimed  did  not  exceed  20/.  the  same  was  to 
be  ascertained  by  two  justices.  The  Company  were  authorized  to  enter  into 
temporary  possession  of  lands,  to  deposit  materials,  and  form  temporary 
roads,  &c.,  making  compensation  to  be  settled  as  before  provided. 

A  mandamus  to  the  Company  recited  that  C.  was  owner  of  property 

(1)  See    Caledonian    Ry,    v.  Onilvy  Ry.  Co.  (1867)  L.  R.  3  C.  P.  82,  93,  37 

(18d6)2Macq.229;  Chamheriainv,  West  L.  J.  C.  P.  11 ;  and  cf.  Metrop,  Board 

End,  etc.,  Ry,  Co,  (1862)  2  B.  &  S.  60d,  of  Works  v.  McCarthy  (1874)  L.  R.  7 

31  L.  J.  Q.  B.  201 ;  Beckett  v.  Midland  H.  L.  243,  43  L.  J.  C.  P.  385.— A.  C. 
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adjoining  a  ruad  in  a  parish  through  which  the  railway*  passed,  and  that 
the  Company  had  lowered  the  road/ whereby  his  land  was  injured  and 
deteriorated,  the  access  impeded,  and  additional  fences,  &c.,  rendered 
necessary,  whereby,  and  by  reason  of  the  execution  of  the  powers  of  the 
Act,  C.  had  sustained  damage :  and  that  C.  and  the  Company  could  not 
agree  as  to  the  amount  of  compensation :  and  commanded  the  Company  to 
issue  their  warrant  (the  statutable  mode)  for  a  jury  to  assess  compensation. 

Betum.  That  the  railway  passed  through  the  parish  where  the  estate 
was  situate,  and  at  that  point  was  completed  ;  that  the  estate  did  not  form 
part  of  the  lands  which  the  Company  were  empowered  to  take ;  that  the 
Company  had  not  entered  upon,  appropriated,  taken,  or  used  the  land;  and 
that  C.  was  not  interested  in  any  land  on  which  the  railway  or  works  were 
constructed,  or  which  the  Company  had  entered  upon,  touched,  taken, 
used,  or  in  any  manner  interfered  with  for  the  purposes  of  the  Act. 

Held,  that  compensation  was  not  limited  by  the  Act  to  the  cases 
negatived  in  the  return,  but  might  be  awarded  for  injury  done  without 
entering  upon  or  taking  the  land ;  namely,  by  lowering  a  road  on  which 
the  land  abutted.     Peremptory  mandamus  awarded. 

Max  J)  A  Mrs  to  the  Eastern  Counties  Kail  way  Company.  The 
suggestion  referred  to  stat.  6  &  7  Will.  IV.  c.  cvi.  (local  and 
personal,  public),  and  recited,  in  "^part,  certain  clauses  of  the 
Act  (1) :  namely,  sect.  1,  by  which  the  Company  were  constituted 


(1)  Stat.  6  &  7  Will.  IV.  c.  cvi.,  is 
"  For  making  a  railway  from  London 
to  Norwich  and  Yaimouth,  by  Rom- 
ford, Chelmsford,  Colchester,  and 
Ipswich,  to  be  called  '  The  Eastern 
Counties  Railway.' " 

[The  following  are  the  sections 
referred  to  in  the  judgment :] 

Sect.  9  enacts  **  That  for  the  pur- 
poses, and  subject  to  the  provisions 
and  restrictions  of  this  Act,  it  shall  be 
lawful  for  the  said  Company,  their 
agents  and  workmen"  &c.,  *'to  enter 
into  and  upon  the  lands  of  any  person 
or  corporation  whatsoever,  and  to 
survey  and  take  levels  "  &c.,  '*  and  to 
set  out  and  appropriate  for  the  pur- 
poses of  this  Act,  such  parts  thereof 
as  they  are  by  this  Act  empowered 
to  take  or  use,  and  in  or  upon  such 
lands,  or  any  lands  adjoining  thereto, 
to  bore,  dig,  cut,  embank  and  sough, 
and  to  remove  or  lay,  and  also  to  use, 
work,  and  manufacture  *any  earth, 
stone,  trees,  gravel,  or  sand,  or  anj' 
other  materials  or  things  which  may 
be  dug  or  obtained  therein,  or  other- 
wise, in  the  execution  of  any  of  the 
powers  of  this  Act,  and  which  may  be 
proper  or  necessary  for  making,  main- 
taining, alteiing,  repairing,  or  using 


the  said  railways  and  other  works  by 
this  Act  authorised,   or   which    may 
obstruct  the  making"  &c.,  '*  or  using 
the  same,  respectively,"  **and  also  to 
make    and    construct    upon,    across, 
under,   or  over  the  said  railway  or 
other  works,  or  any  lands,"  *•  streets, 
roads,  railroads"  &c.,  ** rivers,  canak,"' 
&c.,  "  or  other  waters,  such  inclined 
planes,  tunnels,  embankments,  aque- 
ducts, bridges,"  &c.,  •*  roads,  ways," 
&c.,    ''and    also  to* erect    and    con- 
struct such  houses,"  &c.,  **and  other 
buildings,  machinery,  and  other  con- 
veniences and  works  of  all  descriptionti, 
as    the    said    Company    shall    think 
proper ;  and  also  to  alter  the  course  of 
any  rivers,  canals,  brooks,  streams,  or 
watercourses  for  such  time  as  may  be 
judged  necessary  by  the  said  Company 
for  constructing  or  maintaining  any 
of  the  works  aforesaid;    and  also  to 
divert  or  alter  the  course  of  anv  rivers 
or  streams  of  water,  roads  or  ways,  or 
to  raise  or  lower  anv  such  rivers  or 
streams,  I'oads,  or  ways,  in  order  the 
more  conveniently  to  carry  the  same 
over  or  under,  or  by  the  side  of  the 
said  railway,  and  to  make  drains  or 
conduitfi  into,  through,  or  under  any 
lands  adjoining  or  near   to   the  said 
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with  certain  powers ;  sect.  9,  which  empowered  the  Company  to 
perform  certain  ^acts  for  the  purpose  of  constructing  the  railway, 
making  full  satisfaction  to  any  persons,  &c.,  interested  in  any  land 


railway,  except  houses  or  buildings, 
for  the  purpose  of  convoying  water 
from  or  to  the  said  railway ; ''  and  to 
filter,  repair,  or  discontinue  such 
works,  and  to  substitute  others,  and 
generally  to  do  '*  all  other  matters  and 
things  necessary  or  convenient  for 
constructing)  maintaining,  altering,  or 
repairing  and  using  the  said  railway 
and  other  works"  &c.,  ''doing  as  little 
damage  as  may  be  in  the  execution" 
&i\,  **  and  the  said  Company  making 
full  satisfaction  in  manner  hereinafter 
mentioned,  to  all  persons  and  ooi'pora- 
tions  interested  in  any  lands  which 
shall  be  taken,  used,  or  injured,  for 
all  damages  by  them  sustained,  in  or 
by  reason  of  the  execution  of  all  or 
any  of  the  powers  hereby  granted; 
and  this  Act  shall  be  sufficient  to 
iudeumify  the  said  Company,  and  all 
other  persons,  for  what  they,  or  any 
of  them,  shall  do,  by  virtue  of  the 
powers  hereby  granted,  subject,  never- 
theless" to  the  provisions  after 
mentioned.    ♦    ♦    ♦ 

Sect.  28  enacts  *'  That  all  persons, 
corporations,  and  other  parties,  by  this 
Act  capacitated  to  sell  and  convey  any 
lands,  or  to  enfranchise"  &c.,  **or  to 
release"  &c.,  **and  the  respective 
owners  and  occupiers  of  any  lands 
through,  over,  or  upon  which  the  said 
railway  or  other  works  hereby 
authorised  are  intended  to  be  made, 
or  of  any  share,  estate,  or  interest  in 
tfuch  lands,  may  agree  to  accept  and 
receive,  and  may  (subject  to  such 
restrictions  as  in  this  Act  are  contained 
as  to  the  payment  thereof)  accept  and 
receive  satisfaction  or  recompense  for 
the  value  of  such  lands,  or  of  the 
interest  therein  by  them  conveyed, 
and  also  compensation  for  any  damage 
by  them  sustained,  by  reason  of  the 
severing  or  dividing  of  such  lands  or 
])y  the  apportionment  or  release  of 
rents,  and  also  for  and  on  account  of 
any  damage,  loss,  or  inconvenience 
which    may    be    sustained   by    such 


pei-sons,  corporations,  or  other  parties*, 
by  reason  of  the  taking  thereof,  or  by 
reason  of  any  of  the  works  by  this  Act 
authorised,  or  of  the  execution  of  the 
powers  hereby  granted,  in  such  gross 
sums  as  shall  be  agreed  upon  between 
the  said  owners  (including  persons 
hereby  capacitated  as  aforesaid]  and 
occupiers  respectively,  and  the  said 
Company ;  and  in  case  the  said 
Company  and  such  parties  respectively, 
shall  not  agree  as  to  the  amount  or 
value  of  such  purchase-money,  satis- 
faction, recompense,  or  compensation, 
the  same  respectively,  or  either  of 
them,  concerning  which  they  do  not 
BO  agree,  shall  be  ascertained  and 
settled  by  the  verdict  of  a  jury  (if 
required),  as  hereinafter  is  directed." 
Sect.  29.  '*And  for  settling  all 
differences  which  may  arise  between 
the  said  Company  and  the  seveial 
owners,  lessees,  and  occupiers  of,  or 
persons  interested  in  any  lands  which 
shall  or  may  be  taken,  used,  damaged, 
or  injuriously  affected  by  the  execution 
of  any  of  the  powers  hereby  granted, 
be  it  further  enacted,  that  if  any 
corporation,  trustee,  or  other  person, 
so  interested  or  entitled,  and  capacitated 
to  sell,  agree,  convey,  or  release  as 
aforesaid,  shall  not  agree  with  the  said 
Company  as  to  the  Amount  of  such 
purchase-money,  satisfaction,  recom- 
pense, or  other  compensation  as 
aforesaid,  or  if  any  of  the  parties 
entitled  to  receive  such  purchase- 
money,  satisfaction,  recompense,  or 
other  comi>ensation  as  aforesaid,  shall 
refuse  to  accept  such  purchase-money, 
satisfaction,  recompense,  or  other 
compensation  as  shall  be  offered  by 
the  said  Company,  and  shall  give 
notice  thereof  "  to  the  Company  within 
twenty-one  days  after  such  offer,  and 
shall  therein  request  that  the  matter 
in  dispute  may  be  submitted  to  a  jury, 
or  if  any  of  such  parties  as  aforesaid 
shall,  for  one  calendar  month  next 
after  notice  given  to  the  clerk,  &c,,  of 


Rbo. 
t. 

The 
Eastbkn 
coukties 
Railway 
Company. 

[  •349  ] 


[  360,  H.  ] 


[   'SSI,  H.  ] 


69^ 


1841.     Q.  B.     2  Q.  B.  349— 352, «. 


fR.R, 


Keo. 
r. 

The 
Eastbbn 
Counties 
Railway 
Company. 

[  *350  ] 

[  •351  ] 


taken,  used,  or  injured ;  sect.  28,  enacting  *that  all  persons,  &c., 
might  agree  to  accept  compensation  for  any  damage,  loss,  or  incon- 
venience, sustained  by  reason  of  any  of  the  works,  and  that,  if 
there  should  *be  no  such  agreement,  the  amount  of  compensation 


[  •352,  n,  ] 


any  such  corporation,  or  to  any  of  such 
trustees  or  persons,  respectively,  or 
left  at  his  last  or  usual  place  of  abode, 
or  with  the  tenant  or  occupier  of  any 
lands  required  for  the  purpose  of  this 
Act,  neglect  or  refuse  to  treat,  or  shall 
not  agree  with  the  said  Company  for 
the  sale,  conveyance,  or  i*elease  of 
theii*  respective  estates  or  interests,  or 
the  resi)ective  estates  or  interests 
which  they  respectively  are  hereby 
capacitated  to  convey  therein,  or  for 
the  satisfaction,  recompense,  or  com- 
})ensation  1o  be  paid  to  them  for  any 
damage,  loss,  or  injury  whatsoever,  as 
aforesaid,  or  shall,  by  reason  of 
absence,  be  prevented  from  treating, 
or  shall,  by  reason  of  any  impediment 
or  disability  (not  provided  for  by  this 
Act),  be  incapable  of  making  such 
agreement,  conveyance,  or  release,  as 
shall  be  necessary  or  expedient  for 
enabling  the  said  Company  to  take 
such  lan,ds,  or  to  proceed  in  making 
the  said  railway,  &c.,  or  sLall  refuse 
or  neglect  to  disclose  the  state  of  the 
title  to  the  premises  &c.,  in  case  they 
shall  be  required  to  do  so  by  the  said 
Company,  or  in  any  other  case,  where 
agreement  for  compensation  for 
damages  incun*ed  in  the  execution  of 
this  Act,  or  for  the  purchase  of  lands, 
cannot  be  made,  then  and  in  eveiy 
such  case,  the  said  (Company  shall,  and 
they  are  hereby  required,  &c. :  The 
Company  are  then  empowered  and  re- 
quired to  issue  a  warrant  to  the  sheriff 
of  the  county  in  which  the  lands  in 
question  shall  be  situate  or  the  matter 
in  dispute  shall  arise,  (with  a  provision 
for  cases  where  the  sheriff,  &c.,  is 
interested),  to  impannel,  summon,  and 
i-eturn,  and  the  sheriff  &c.  is  empowered 
and  required  to  impannel  &c  a  jury 
(as  described  in  the  clause),  who  shall 
**  inquire  of  and  assess,  and  give  a 
verdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  of  such  lands, 
except  for  such   interest  therein   ns 


shall  have  been  of  right  purchased  by 
the  said  Company  from  any  other 
pei'son,  and  also  the  sum  of  money  to 
be  paid  by  way  of  satisfaction,  recom- 
pense or  compensation,  either  for  the 
damages  which  shall  before  that  time 
have  I  een  done  or  sustained  as  aioTv- 
said,  or  for  or  by  reason  of  the  sever- 
ing or  dividing  the  same  from  other 
lauds,  whereof,  wherein,  or  ♦whereU* 
any  such  corporations  or  persons  as 
aforesaid,  shall  be  seised,  jxjssessed  of, 
or  interested  in,  or  for  the  future, 
temporary,  or  perpetual,  or  for  any 
recurring  damages,  which  shall  be,  or 
shall  have  been  so  done  or  sustained 
as  aforesaid,*' and  the  cause  of  which 
shall  have  been  in  part  only  obviated, 
&c.,  and  which  cannot  or  may  not  be 
further  obviated,  &c.,  *'  which  satis- 
faction, recompense,  or  compensation 
for  such  damage  or  loss  shall  be 
inquired  into  and  assessed  separately 
and  distinctly  from  the  value  of  the 
lands  so  to  be  taken  or  used  as  afore- 
said; and  the  said  sheriff,''  &c.,  '*  shall 
accordingly  give  judgment  for  such 
purchase-money,  satisfaction,  recom- 
pense, or  compensation,  as  shall  be 
assessed  b}'  such  jury,  which  said 
verdict,  and  the  judgment  thereon  to 
be  pronounced  as  aforesaid,  shall  be 
binding  and  conclusive,  to  all  inteutfi 
and  purposes,  upon  all  corporations^ 
and  persons  whatsoever." 

Sect.  36  enacts  *'That  the  said 
Company  shall  not  be  obliged,  nor 
shall  any  jury  to  be  summoned  by 
virtue  of  this  Act,  be  allowed  (without 
the  consent  of  the  said  Company),  to 
receive  or  take  notice  of  any  complaint 
to  be  made  by  any  party,  for  any  lose» 
or  injury  by  him  sustained,  or  sup> 
posed  to  be  sustained,  in  consequence 
of  the  execution  of  any  of  the  powers 
of  this  Act,  unless  "  certain  notice  he 
given  to  the  Company. 
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should  be  settled  by  a  jury  (if  required) ;  and  sect.  29,  which 
enacts  that,  for  settling  differences  between  the  *  Company  and 
persons  interested  in  lands  taken,  used,  damaged,  or  injuriously 
affected,  by  the  execution  of  the  powers  granted,  if  any  person,  &e,, 
so  entitled  to  *agree  as  aforesaid,  shall  not  agree  as  to  the  amount 
of  such  compensation  as  aforesaid,  the  Company  shall  issue  a 
warrant  to  the  sheriff  to  impannel  a  jury,  who  "^ shall  assess 
the  sum  to  be  paid  by  way  of  satisfaction,  recompense,  or  com- 
pensation, for  past  or  future  temporary  or  perpetual  or  recurring 
damages  so  done  or  sustained  as  aforesaid ;  and  the  sheriff  shall 
give  judgment  for  such  recompense  or  compensation ;  and  the 
verdict  and  judgment  shall  be  binding  &c.  The  suggestion  then 
recited  that  John  CoUin^ridge  for  several  years  last  past  had  been, 
and  still  was,  assignee  of  a  lease  for  ninety-nine  years,  dated 
27th  August,  1808,  of  a  leasehold  estate  situate  on  the  west  side 
of  the  road  leading  from  Bow  to  Old  Ford  in  the  parish  of  St. 
Mary  Stratford  Bow,  Middlesex.  That,  "  before  and  at  the  time 
of  the  sustaining  of  the  damage,  loss,  and  injury  hereinafter  men- 
tioned, part  of  the  land  of  the  said  estate  was  bounded,  on  one 
side  thereof,  by  a  certain  public  road  or  highway  called  or  known  as 
the  Fairfield  Road,  and  was  on  a  level  with  the  same;"  that  ''the 
said  Company,  in  making  the  said  railway,  and  in  the  execution 
of  the  works  so  authorised  to  be  done  by  them  as  aforesaid,  and  in 
order  to  carry  the  said  railway  *over  the  said  road,  have  altered 
and  lowered  the  same  to  a  great  depth,  in  front  of  a  great  part,  to 
wit  in  front  of  290  feet,  of  the  said  land  of  the  said  John  Colling- 
ridge ;  and  thereby  the  said  land  hath  been  and  is  greatly  injured 
and  deteriorated  in  value,  and  the  access  thereto  from  the  road 
has  been  greatly  impeded,  and,  by  reason  of  the  declivity  from  the 
said  land  to  the  said  road,  it  hath  become  necessary  to  make 
additional  fences  to  protect  and  keep  in  cattle  depasturing  in  the 
said  land,  and  to  cut  down  and  level  certain  parts  of  the  said 
land  against  the  said  road,  for  the  beneficial  enjoyment  and  occu- 
pation of  the  same :  and  the  said  John  Gollingridge  hath  been  and 
is,  by  reason  of  the  premises,  greatly  injured  and  damnified :  " 
"  that  the  said  John  Collingridge,  as  such  assignee,  liath  sustained 
great  damage  and  loss  and  injury  in  his  said  estate  by  reason  of 
the  matters  and  things  hereinbefore  mentioned,  and  otherwise  by 
reason  and  in  consequence  of  the  works  done  by  you  the  said 
Company  in  the  execution  of  the  powers  by  the  said  Act  granted : " 
and  ''  that  the  said  John  Collingridge,  under  the  provisions  of  the 
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said  Act  of  Parliament,  was  and  is  entitled  to  accept  and  receive 
recompense  and  compensation  from  you  the  said  Company  for  the 
damage,  loss,  and  injury  sustained  by  him  by  the  means  afore- 
said."    The  suggestion  then  recited  that  CoUingridge  had  given 
notice  in  writing  to  the  Company  of  the  particulars  of  the  damage 
and  amount  of  compensation  claimed  (according  to  the  Act)  ;  that 
CoUingridge  and  the  Company  could  not  agree  as  to  the  amount ; 
and  that  CoUingridge  had  required  them  (according  to  the  Act 
to  issue  a  warrant  for  a  jury,  '^  for  the  purpose  of  inquiring  of, 
assessing,  and  giving  a  verdict  for  the  sum  of  money  to  be  paid  by 
you,  the  said  "^Company,  to  the  said  John  CoUingridge,  by  way 
of  recompense  or  compensation  for  the  damage,  loss,  and  injury 
sustained  by  him  by  the  means  aforesaid;"  that  no  agreement 
had  been  made  by  the  Company  as  to  the  sum  to  be  paid ;  and 
that  they  had  neglected  and  refused,  and  still  did  neglect  ai^ii 
refuse,  to  issue  a  warrant  for  a  jury  for  the  purpose  &c.  (as  before  . 
In  contempt  &c. 

The  writ  then  commanded  the  Company  to  issue  a  warrant 
to  the  sheriff  to  impanel,  summon,  and  return  a  jury  as  direcM 
by  the  Act,  ''  for  the  purpose  of  inquiring  of,  assessing,  ani 
giving  a  verdict  for,  the  sum  of  money  to  be  paid  by  you,  the  saiJ 
Company,  by  way  of  recompense  or  compensation  for  the  damage. 
loss,  and  injury,  which  has  been  sustained  by  the  said  John 
CoUingridge  as  aforesaid,  by  reason  and  in  consequence  of  thf 
works  done  by  you  the  said  Company  in  the  execution  of  tk 
powers  by  the  said  Act  granted  as  aforesaid.  Or  that  yon  show 
us  cause  "  &c. 

Beturn.  That  the  Company,  acting  under  the  statute,  hare 
made  a  raUway,  with  all  proper  works,  <fec.,  in  the  line  or  course. 
and  upon,  across,  under,  and  over  the  lands  delineated  upon  the 
plans  and  described  in  the  books  of  reference  &c.  duly  deposittrd 
4tc.,  in  accordance  with  the  provisions  of  the  said  Act:  and  which 
said  railway  commences  at  or  near  High  Street,  Shoreditch,  in  the 
parish  of  St.  Leonard  Shoreditch,  in  the  county  of  Middlesex, 
and  passes,  among  other  parishes,  through  and  into  the  parish  ^ 
St.  Mary  Stratford  le  Bow,  such  parish  being  mentioned  anj 
alluded  to  in  the  said  Act  of  Parliament  as  the  parish  throojib 
which  the  said  railway  was  to  go  and  pass,  and  being  also  the 
parish  in  which  the  said  leasehold  estate  and  premises  described 
*and  set  forth  in  the  said  writ  are  situate ;  and  which  said  railvav, 
at  that  point,  is  complete  and  finished.     That  the  lands  in  the 
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line  or  course  of  the  said  railway,  and  through,  over,  and  upon 
which  the  railway  is  made,  are  correctly  set  forth  in  the  schedule 
to  the  Act,  as  the  lands  through,  over,  and  upon  which  the  said 
railway  was  to  be  and  is  made.     That  the  leasehold  estate  and 
premises  of  John  CoUingridge,  in  the  said  writ  named,  «&c.,  are 
not  set  forth  or  mentioned  in  the  said  schedule,  nor  were  they,  or 
any  part  thereof,  required  for  the  purposes  of  the  said  railway. 
"  That  we  have  not,  under  any  of  the  powers  and  provisions  of 
the  before-mentioned  Act  of  Parliament,  entered   into  and  upon 
the   lands  and  premises  and   leasehold  estate   in   the   said   writ 
mentioned,  and  of  which  the  said  John   CoUingridge  is  therein 
stated  to  be  possessed,  nor  on  any  part  or  portion  fhereof ;  nor 
have  we  set  out  and  appropriated  them,  or  any  part  or  portion  of 
them,  for  the  purposes  of  the  said  railway ;  nor  have  we  taken  or 
used  the  same,  or  tiny  part  thereof ;  nor  have  we  cut,  embanked, 
soughed,  or  removed,  or  laid  on,  nor  have  we  used  or  manufactured, 
any  earth,  stone,  trees,  gravel,  or  sand,  or  any  other  materials  or 
things  whatever,  in  and  upon  or  out  of  the  said  lands'  and  premises 
and  leasehold  estate  of  the   said   John  CoUingridge,  nor  in  and 
upon  or  out  of  any  part  or  portion  thereof,  in  the  execution  of  the 
powers  of  the  said  Act,  for   the  making,   maintaining,  altering, 
repairing,  or  using  the  said  railway,  or  other  our  works ;  nor  have 
we  made  or  constructed  any  works  whatever,  in,  over,  or  upon  the 
said  lands  and  premises  and  leasehold  estate,  or  any  part  thereof, 
under  the  powers  and  provisions,  and  in  the  execution,  of  the  said 
Act,  or  otherwise.'*     "  That  the  said  John  CoUingridge  is  not  the 
owner  and  occupier  of  any  lands,  nor  is  he  the  person  interested 
in  any  *lands,  through,  over,  or  upon  which  the  said  railway,  or 
any  other  works  connected   therewith,  are   made  or  constructed, 
nor  of  any  lands  taken  or  used  by   us,  the   said  Company,   in 
the  execution  of  any  of   the  powers  granted   by  the   said  Act." 
"  That,  for  the  causes  and  reasons  above  set  forth,  and  because  it 
is  not  stated  and  shown  to  us,  the  said  Company,  nor  is  it  stated 
and  shown  in  the  said  writ,  by  the  said  John  CoUingridge,  that 
his   lands,   or  estate,   or   premises  have  been  entered   upon,  or 
touched,  or  taken  and  used,  or  in  any  manner   interfered  with, 
by    us,    the    said   Eastern   Counties   Railway    Company,   in    the 
execution  of  the  powers  of  the  said  Act,  we  have  not  issued  our 
warrant  to  the  sheriff  of  the  county  of  Middlesex  for  the  purpose 
in  the  mandatory  part  of  the  said  writ  mentioned,  in  manner  and 
form  *  &c. 
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The  case,  having  been  set  down  in  the  Grown  paper,  was  argued 
on  conciliiun  on  a  former  day  of  this  Term  (i). 

Butt  was  heard  against  the  return,  and  Sir  ir.  }V.  Follftt, 
Solicitor-General,  in  support  of  it  (2). 

Cur.  adr.  ruU. 

Lord  Dbnman,  Ch,  J.,  afterwards,  in  this  Term  (November  24th), 
delivered  the  judgment  of  the  Court  : 

This  question  comes  before  us  upon  a  return  to  a  mcaidamm, 
directing  the  Company  to  summon  a  jury  to  inquire  into  the 
injury  alleged  to  have  been  sustained  by  the  applicant  by  reason 
of  the  lowering  of  a  certain  highway  adjoining  his  land  in  the 
course  of  constructing  their  said  railway.  The  return  to  which 
states,  in  substance,  that  the  said  Company  have  not  touched, 
taken,  or  used,  any  land  belonging  to  the  applicant :  and  therefore 
the  said  Company  contend  that  they  are  not  liable  to  make  any 
compensation. 

In  the  course  of  the  argument  various  cases  were  cited ;  but, 
at  length,  it  seemed  to  be  agreed  (and  we  think  rightly)  that  this 
case  must  be  decided  upon  the  provisions  of  the  particular  Act 
applicable  to  it,  as  the  decisions,  in  the  cases  quoted,  were  upon 
the  Acts  applicable  to  each. 

And  the  point  in  controversy  between  the  parties  is,  whether  the 
compensation  clause  in  this  Act  (*s),  6  &  7  Will.  lY.  c.  cvi.,  intituled 
&c.  (stating  the  title),  be  large  enough  to  include  the  case  of  this 
applicant,  none  of  whose  land  has  been  taken,  or  in  any  manner 
used,  by  the  said  Company. 


(1)  November  ISth.  Before  Lord 
DeDman,  Ch.  J.,  Williams,  Coleridge, 
and  Wightman,  J  J. 

(2)  The  Court  having  expressly  con- 
fined the  decision  to  the  particular 
provisions  of  the  Act  in  question,  it  is 
thought  sufficient  to  set  out  in  the 
notes  the  parts  of  the  Act  upon  which 
reliance  was  placed  in  argument  on 
either  side,  or  in  the  judgment.  The 
following  cases  were  referred  to.  Rex 
V.  The  Nottingham  Old  Water  Wirrhs 
Company,  45  E.  B.  484  (6  Ad.  &  El. 
35o);  Thicknesses,  lite  Lancaster  Canal 
Comj^ny,  51  B.  B.  692  (4  M.  &  W. 
472);  Rrx  v.  The  Commissifmers  of  the 
Thames  and  Isis  Navigation,  44  H,  B, 


591  (5  Ad.  &  El.  804) ;  Bell  v.  The 
Htdl  and  Selby  Railu^ay  Company  (6 
M.  &  W.  699) ;  Bex  v.  The  Exeter  Im- 
prorement  Commissioners,  under  stat. 
2  &  3  Will.  IV.  c.  cvi.,  local  and 
personal,  public  (argued  and  decided, 
on  return  to  mandamus,  April  26th, 
1837 ;  not  reported) ;  Goremor,  <ff.  o/ 
Cast  Plate  Mnnu/acturers  v.  Meredith 
(4  T.  B.  794) ;  BoiUton  v.  Crowther^  26 
B.  B.  528  (2  B.  &  C.  703)  ;  Brx  v.  The 
London  Dock  Company,  44  B.  B.  387 
(5  Ad.  &  EL  163) ;  Xorrf  OakUy  v.  The 
Kensington  Catial  Comfany  (5  )).  $  Ad, 
138). 
(3)  Sect.  29, 
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And,  before  we  advert  to  the  provisions  of  this  particular  Act, 
we  think  it  not  unfit  to  premise  that,  where  such  large  powers  are 
entrusted  to  a  Company  to  carry  their  works  through  so  great  an 
extent  of  country,  without  the  consent  of  the  owners  and  occupiers 
of  land  through  which  they  are  to  pass,  it  is  reasonable  and  just 
that  any  injury  to  property,  which  can  be  shown  to  arise  from  the 
prosecution  of  those  works,  should  be  fairly  ^compensated  to  the 
party  sustaining  it.  It  is  also  observable  that  no  question  arises 
upon  the  clause  (sect.  9)  which  empowers  the  Company  to  conduct 
their  undertaking ;  their  powers  being,  not  only  to  take  land,  but 
also  to  alter,  raise,  or  lower  any  roads  or  ways  for  their  convenience, 
''making  full  satisfaction,  in  manner  hereinafter  mentioned,  to 
all  persons,'*  &c.,  '*  interested  in  any  lands  which  shall  be  taken, 
used,  or  injured,  for  all  damages  by  them  sustained,  in  or  by 
reason  of  the  execution  **  of  the  Act.  Upon  which  clause  it  is 
important  to  remark,  first,  that  it  in  terms  comprehends  cases  of 
injury  independent  of  taking  land,  and,  next,  that  it  is  assumed 
that  the  satisfaction  to  be  so  made  (which,  if  the  parties  cannot 
agree,  must  refer  to  the  compensation  clause)  is  to  extend  to  all 
the  cases  of  injury  enumerated,  one  of  which,  as  we  have  just 
observed,  is  injury  to  any  person,  whether  his  land  be  taken  or 
not.  It  is  observable  also  (if  the  language  of  the  sections  we  have 
commented  upon  had  been  in  any  degree  doubtful)  that  the 
thirty-sixth  also  plainly  refers  to  cases  wherein  a  jury  may  be 
summoned  to  inquire  into  ''loss  or  injury"  "sustained,  or  sup- 
posed to  be  sustained,  in  consequence  of  the  execution  of  any  of 
the  powers  of  this  Act,*'  without  any  mention  of  the  taking  of  land, 
provided  a  certain  notice  by  the  claimant  has  been  previously 
given. 

It  now  remains  for  us  to  consider  (and  upon  this  part  of  the 
case  the  chief  reliance  was  placed  on  behalf  of  the  Company) 
whether,  although  the  alleged  injury  be  within  the  ninth  section, 
and  it  is  there  assumed  that  such  injury  is  within  the  compensa- 
tion clause,  the  language  is  so  restricted  as  necessarily  to  exclude 
it  from  that  clause.  The  language  of  it  (sect.  29)  is,  so  far  as  it 
concerns  the  present  question,  to  the  following  effect:  '^"  And  for 
settling  all  differences  which  may  arise  between  the  said  Company 
and  "  "  persons  interested  in  any  lands  which  shall  or  may  be 
taken,  used,  damaged,  or  injuriously  affected  by  the  execution ''  of 
the  Act,  it  is  enacted  (amongst  other  things)  that,  "  if  any  of  the 
parties    entitled    to    receive    such    purchase-money,  satisfaction, 


Reg. 
r. 

The 

Eastern 

Counties 

Railway 

COMPANT. 


[  ♦360  ] 


[  ♦361  ] 


698 


1841.     Q.  B.     2  Q.  B.  361—862. 


[b.b. 


Reg. 

V, 

The 
Eastern 
Counties 
Railway 
Company. 


[  ♦362  J 


recompense,  or  other  compensation  as  aforesaid,  shall  refuse  to 
accept  such  purchase-money,  satisfaction,  recompense,  or  other  com- 
pensation as  shall  he  offered  hy  the  said  Company,'*  a  jury  is  to  be 
summoned  in  the  manner  therein  specially  provided  :  and  such 
jury  shall  ''  inquire  of  and  assess,  and  give  a  verdict  for  the  sum 
of  money  to  be  paid  for  the  purchase  of  such  lands,"  ''  and  also 
the  sum  of  money  to  be  paid  by  way  of  satisfaction,  recompense  or 
compensation,  either  for  the  damages  which  shall  before  that  time 
have  been  done  or  sustained  as  aforesaid,  or  for  or  by  reason  of  the 
severing  or  dividing  the  same  from  other  lands,  whereof,  wherein, 
or  whereto  any  such  *'  **  persons  as  aforesaid,  shall  be  seised, 
possessed  of,  or  interested  in."  Then  follows, ''  which  satisfaction, 
recompense,  or  compensation  for  such  damage  or  loss  shall  be 
inquired  into  and  assessed  separately  and  distinctly  from  the  value 
of  the  lands  so  to  be  taken  or  used  as  aforesaid ;  and  the  said 
sheriff,"  &c.,  shall  give  judgment  accordingly. 

Now  it  must  be  admitted,  with  reference  to  this  part  of  the 
section,  that  what  the  jury  is  specially  directed  to  find  is  applicable 
to  the  case  of  land  taken,  and  of  some  ulterior  damage  thereupon. 
And  the  argument  is  that,  because  that  precise  injury  is  specially 
provided  for,  all  others  are  virtually  excluded.  On  the  other  hand, 
it  is  to  be  observed  that  the  words  "  damaged,  or  injuriously  affected," 
may,  and  we  think  ought,  where  *the  intention  is  so  previously 
expressed,  to  extend  to  injuries  mentioned  in  the  ninth  section,  and 
to  this  injury  amongst  the  rest.  We  also  think  that  the  words, 
"  if  any  of  the  parties  entitled  to  receive  such  purchase-money, 
satisfaction,  recompense,  or  other  compensation  as  aforesaid,"  do 
not  necessarily  refer  to  the  preceding  (the  28th)  section  alone, 
supposing  that  to  apply  to  those  persons  only  whose  land  has  been 
taken,  but  that  they  may  apply  to  cases  plainly  mentioned  in  the 
ninth  section,  and  may  therefore  include  this.  We  also  think  that, 
where  the  purpose  to  give  compensation  in  such  a  case  has  been 
so  clearly  expressed,  every  fair  intendment  ought  to  be  given  to 
effectuate  that  intention.  We  have,  therefore,  (not  only  in  other 
parts  of  the  Act,  but)  in  the  compensation  clause  itself,  injuries 
mentioned,  to  which  the  direction  to  the  jury,  as  to  the  finding  for 
the  value  of  the  land,  and  further  damage  to  the  person  whose  land 
has  been  actually  taken,  is  inapplicable. 

But,  when  we  see  that  it  is  expressly  declared,  in  the  nintli 
section,  that  an  injury  like  the  present  is  provided  for  in  the 
compensation  clause    (the   29th),  and  that  the  language  in   the 
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earlier  part  of  that  clause  itself  is  large  enough  to  embrace  it,  we 
think  that  we  ought  not  to  defeat  so  plain  and  reasonable  an 
intention  of  the  Legislature,  because  the  direction  as  to  the  finding 
of  the  jur}'  is  applicable  to  a  different  case.  In  the  present,  the 
inquiry  of  the  jury  would  be  confined  to  the  amount  of  damages 
(if  any  have  been  sustained),  and  to  that  only. 

Before  we  conclude,  we  shall  briefly  advert  to  an  argument  much 
pressed  upon  us :  that,  if  we  make  this  rule  absolute,  any  injury 
to  land  at  any  distance  from  *the  line  of  railway  may  become  the 
subject  of  compensation.  If  extreme  cases  should  arise,  we  shall 
know  how  to  deal  with  them :  but,  in  the  present  instance,  the 
alleged  injury  is  to  land  adjoining  a  road  which  has  been 
'*  lowered  '*  under  the  provisions  of  the  Act,  and  which  is  therefore 
land  injuriously  affected  by  an  act  expressly  within  the  powers 
conferred  upon  the  Company. 

The  return,  therefore,  being  insuflficient,  a  peremptory  wawrfawiiw 

must  be  awarded. 

Pereviptory  mandamus  to  issue. 
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DOE  D.  MYATT  v.  The  ST.  HELEN'S  and  RUNCORN 

GAP  RAILWAY  COMPANY  (1). 

(2  Q.  B.  364—374 ;  S.  C.  1   G.  &  D.  663 ;  11  L.  J.  Q.  B.  6 ;  6  Jur.  44 ; 

2  By.  Gas.  736.) 

A  Bail  way  Act,  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.,  empowered  the  Com- 
pany to  purchase  land  for  the  purposes  of  the  Act,  to  levy  tolls  for  carriage 
on  the  railway,  and  to  regulate  such  carriage.  No  other  person  was 
empowered  to  take  tolls.  The  Act  likewise  authorized  them  to  borrow 
money,  and  to  assign  and  charge  **  the  property  of  the  said  undertaking, 
and  the  rates,  tolls,  and  other  sums  arising  or  to  arise  by  virtue  of  this 
Act,"  as  security.  And  it  gave  a  form  of  mortgage,  by  which  the  Company 
were  to  assign  **  the  said  undertaking,  and  all  and  singular  the  rates,  tolls, 
and  other  sums  arising  *'  &c.  Mortgagees  were  to  be  entitled,  one  with  the 
other,  to  their  proportions  of  the  said  rates,  tolls,  and  sums  and  premises, 
according  to  the  sums  advanced,  without  preference  by  reason  of  priority 
in  date  of  mortgage  &c.  Parties  holding  mortgages  were  not  on  that 
account  to  be  deemed  shareholders. 

Held,  that  by  such  a  mortgage  the  mortgagee  did  not  acquire  title  to  the 
land,  and  that  he  could  not  bring  ejectment  as  on  a  demise  of  '*  the  said  under- 
taking, and  all  and  singular  the  rates,  tolls,"  &c.,  arising  by  virtue  of  the  Act. 

The  declaration  stated  that,  after  the  making  of  a  certain  Act 
of  Parliament  (11  Geo.  IV.  &  1  Will.  IV.  c.  1x1.,  local  and  personal, 

(1)  CitedinWirkhamy.Ntfv  BrnnB'  Moherly  (1877)  6  Ch.  D.  655,  666; 
ivirk,  &v.  Ry,  (1865)  L.  B.  1  l\  C.  Attreew  I/awe  (1878)  9  Ch.  D.  337, 
64,  78,  35  L.  J.  P.  C.  6;  Mitchefl  v.      347,  47  L.  J.  Ch.  863.— A.  C. 
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[  'see  ] 


public),  intituled  ^' An  Act  for  making  a  railway  from  the  Cowley 
Hill  colliery  in  the  parish  of  Prescot  to  Euncorn  Gap  in  the  same 
parish,"  &c.,  and  of  a  certain  other  Act  &e,  (4  &  5  Will.  IV.  c.  iii., 
local  and  personal,  public,  *'  to  enlarge  and  amend  the  powers  and 
provisions  **  of  the  preceding  Act),  to  wit  on  &c.,  at  &c.,  one  James 
Myatt  demised  to  John  Doe  the  said  undertaking  in  the  said  Acts 
respectively  mentioned,  and  all  and  singular  the  rates,  tolls,  and 
other  sums  arising  by  virtue  of  the  same  Acts  respectively,  and 
all  the  estate,  right,  title,  and  interest  of,  in,  and  to  the  same, 
habendum  to  John  Doe  and  his  assigns  from  thenceforth  for  seven 
years ;  by  virtue  of  which  demise  John  Doe  entered  into  the  said 
tenements  with  the  appurtenances,  and  became  and  was  possessed 
&c, ;  and  that  the  Company  entered  and  ejected  him  &c. 

On  the  trial,  before  Bolfe,  B.,  at  the  Liverpool  Summer  Assizes, 
1840,  it  appeared  that  the  lessor  of  the  ^plaintiflf  claimed  as 
mortgagee  under  the  following  deed. 

**  By  virtue  of  an  Act  passed  "  «fec.  (4  &  5  Will.  IV.  c.  iii.),  "  we, 
the  company  of  proprietors  of  the  St.  Helen's  and  Runcorn  Gap 
Bail  way,  incorporated  by  and  under  an  Act  passed  ''  <&c.  (11  Geo.  IV. 
&  1  W^ill.  IV.  c.  Ixi.  (1)),  "in  *con8ideration  of  the  sum  of  300/.,  to 


(1)  Stat  11  Geo.  IV.  &  1  WUl.  IV. 
c.  Ixi.,  empowers  the  Company  to  take 
and  purchase  land  for  the  purposes  of 
the  Act,  and  (sect.  59)  to  sell  land 
purchased  by  them  and  not  wanted ; 
and  to  raise  money  among  themselves 
by  subscription,  for  the  purposes  of 
the  Act.  Sects.  113 — 135  empower 
them  to  take  certain  rates  and  toUs 
for  articles  carried  on  the  railway,  and 
the  clauses  lay  down  various  regula- 
tions on  that  subject. 

Sect.  75  enacts  '*  That  in  case  the 
money  hereby  authorised  to  be  raised 
by  subscription  as  hereinbefore  men- 
tioned shall  be  found  insufficient  for 
the  purposes  of  this  Act,  it  shall  be 
lawful  for  the  said  Company,  by  onler 
of  any  general  or  special  general  meet- 
ing of  the  said  Company,  from  time  to 
time  to  bon-ow  and  take  up  at  interest 
any  further  or  additional  sum,  not 
exceeding  in  the  whole  the  sum  of 
30,U()0/.,  on  the  credit  of  the  said 
undertaking,  as  to  them  shall  seem 
proper ;  and  the  said  Company,  or  the 
directors  of  the  said  Company,  after 
an   order  shall  have   been  made  for 


that  purpose  by  any  general  meeting, 
are  hereby  authorised  and  empowered 
to  assign  and  charge  the  property  of 
the  said  undertaking,  and  the  rates, 
tolls,  and  other  sums  arising  or  to 
arise  by  virtue  of  this  Act,  or  any  part 
thereof,  (the  costs  and  charges  of 
assigning  the  same  to  be  paid  out  of 
such  rates,  tolls,  or  sums),  as  a 
security  for  any  such  further  sum  of 
money  to  be  borrowed  as  aforesaid, 
with  interest,  to  or  for  the  benefit  of 
the  party,  or  to  his  or  her  trustee,  who 
shall  advance  the  same ;  all  which  said 
mortgages,  assignments,  or  charges 
shall  be  made  under  the  common  seal 
of  the  said  Company,  in  the  words  or 
to  the  effect  following,  or  with  such 
variation  therein  as  the  circumstances 
of  the  loan  mav  render  uecessarv ; 
(that  is  to  say), 

***The  St.  Helen's  and  Rdxcorn 

Gap  Railway  Company. 

'*  *  Number 

** '  By  virtue  of  an  Act  passed  in  the 

11th  year  of  the  reign  of  King  George 

the  Fourth,  intituled  (here  set  forth 
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us  in  hand  paid  by  James  Myatt,  of"  &c.,  '^  gentleman,  do  assign 
unto  the  said  J.  M.,  his  executors,  administrators,  and  assigns,  the 
*Baid  undertaking,  and  all  and  singular  the  rates,  tolls,  and  other 


the  title  of  this  Act),  we,  the  company 
of  proprietors  of  the  said  St.  Helen's 
and  Kuncorn  Gap  Railway,  incor- 
porated by  and  under  the  said  Act,  in 

consideration  of  the  sum  of to  us 

in  hand  paid  by  A.  B.  of ,  do  assign 

unto  the  suid  A.  B.,  his  executors, 
administrators,  and  a^seigns,  the  said 
undertaking,  and  all  and  singular  the 
rates,  tolls,  and  other  sums  arising  by 
virtue  of  the  said  Act,  and  all  the 
estate,  right,  title,  and  interest  of,  in, 
and  to  the  same,  to  hold  '*^unto  the 
»iaid  A.  B.,  his  executors,  adminis- 
trators, and  assigns,  until  the  ^d  sum 

of ,  together  with  interest  for  the 

same  after  the  rate  of for  every 

100^  for  a  year,  shall  be  fully  paid  and 
satisfied.     Given  under  our  common 

e*eal  this day  of ,  in  the  year 

of  our  Lord * 

"And  the  respective  pai-ties  to 
whom  such  mortgages  or  assignments 
shall  l)e  nuido  shall,  without  prefer- 
ence, he  entitled  one  with  the  other  to 
their  proportions  of  the  said  rates,  tolls, 
and  sums  and  premises,  according  to 
the  res])ective  sums  in  such  mortgages 
or  assignments  mentioned  to  be 
advanced,  without  any  preference  by 
reason  of  Minority  in  the  date  of  any 
such  order  of  meeting,  or  priority  in 
date  of  any  such  mortgage  or  assign- 
went,  or  on  any  other  account  what- 
soever." And  that  '•  all  pei-scms  to 
whom  any  such  mortgage  or  assign- 
ment shall  have  been  made  as  afore- 
said, or  who  frhall  be  entitled  to  the 
money  due  thereon,  may  from  time  to 
time  transfer  their  respective  rights 
and  inteiests  therein  to  any  person; 
and  every  transfer  thereof  shall  and 
may  be  in  the  words  or  to  the  effect 
following ;  (that  is  to  say), 

**I  A.  B,  of  ,  in  consideration 

of  the  sum  of ,  paid  by  C.  D.,  of 

do  hereby  transfer  a  certain  mort- 
gage, Number ,  made  by  the  com- 
pany of  proprietors  of  the  St.  Helenas 
and  Buncom  Gap  Bailway,  to  E.  F., 


bearing  date  the day  of for 

securing  the  sum  of ,  and  interest, 

and  all  my  right,  estate,  and  interest 
in  and  to  the  money  thereby  secured, 
and  in  and  to  the  rates,  tolls,  and  other 
sums  and  property  thereby  assigned, 
to    the    said    C.    D.,   his    executors, 
administrators,  and  assigns.     Dated  " 
&c. 
For  sect.  77  see  p.  707,  jntst, 
Stat.   4  &  5  Will.  IV.  c.  iii.  s.  2, 
enacts  *'  That  it  shall  be  lawful  for  the 
said  Company  and  they  are  hereby 
empowered,    by    any    order    of    any 
general  or  special  general  meeting  of 
the  said  Company  held  according  to 
the  directions  of  the  said  recited  Act, 
to  borrow  and  take  up  at  interest  on 
the  credit  of  the  said    undertaking, 
over  and  above  the  sum  already  raised 
by  subscription  and  on  loan  as  in  the 
said  Act  mentioned,  any  further  sum 
or  sums  of  mone}',  liot  exceeding  in 
the  whole  the  sum  of  40,000/.,  as  to 
them  shall  seem   expedient,    for  the 
purposes  of  the  said  recited  Act  and  of 
this  Act;  and  the  said  Company,  or 
the  directors  thereof,  after  any  order 
shall  have  been  made  for  such  pur])ose 
in  manner  hereinbefore  mentioned,  ai'e 
hereby  empowered  from  time  to  time 
to  assign    the  property  of    the  said 
undertaking,  and  the  rates  and  tolls 
arising  or  to  arise  therefrom  by  vii'tue 
of  the  *said  recited  Act  or  of  this  Act, 
under  the   common   seal  of   the  said 
Company,  as  a  security  for  any  money 
so  to  be  borrowed,  with  interest  thereon 
at  such  legal  rate  as  may  from  time  to 
time  be  agreed  upon,  to  such  ])ersoii, 
or  to  his  trustee  or  trustees,  as  shall 
advance  the  same,  by  mortgage  or  by 
bond  respectively,  in  the  hke  manner 
and  form,  and  with,  under,  and  sub- 
ject   to  the  like  provisions,   powers, 
remedies,  directions,  and  regulations, 
as  are  in  the  said  recited  Act  contained 
concerning  the  borrowing  of  money, 
or  the  securing  or  recovering  the  same 
or   the    interest   thereof;    and  eveiy 
person  to  whom    any  secimty  shall 
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sums  arising  by  virtue  of  the  said  several  Acts,  and  all  the  estate, 
right,  title,  and  interest  of,  in,  and  to  the  same,  to  hold  unto  the 
said  J.  M.,  his  executors,  administrators,  and  assigns,  until  the 
said  sum  of  3002.,  together  with  interest  for  the  same,  after  the 
rate  of  51.  for  every  lOOZ.  for  a  year,  shall  be  fully  paid  and 
satisfied."  Proviso,  that,  if  the  Company,  their  successors,  or 
assigns,  should,  on  or  before  January  1st,  1837,  pay  Myatt,  his 
executors,  administrators,  or  assigns,  the  ^principal  sum,  and 
should,  in  the  mean  time  and  until  payment  of  the  principal,  pay 
Myatt,  his  executors,  &c.,  half  yearly  interest  at  the  rate  &c., 
**  then  these  presents  and  the  assignment  hereby  made  shall 
determine  and  be  void."  Proviso,  that,  if  the  interest  should  be 
regularly  paid,  Myatt,  his  executors,  &c.,  should  not  call  in  the 
principal  without  six  months'  notice ;  and  that  the  Company,  their 
successors,  &c.,  should  not  pay  oflf  the  same  without  the  like  notice. 
'*  Provided  also,  and  it  is  hereby  further  declared  and  agreed,  that 
nothing  herein  contained  shall  extend  to  charge  or  incumber,  or  to 
hinder  or  prevent  the  said  Company  or  their  successors  in  or  from 
selling,  all  or  any  part  of  the  lands,  tenements,  or  hereditaments 
which  have  been  or  may  be  purchased  by  the  said  Company,  and 
which  by  the  said  last  recited  Act  the  said  Company  are  authorised 
to  sell.  Given  under  the  common  seal  of  the  said  Company  on  the 
10th  day  of  December,  a.d.  1834." 

It  was  objected,  on  behalf  of  the  defendants,  that  this  mortgage 
did  not  authorise  the  lessor  of  the  plaintiff  to  bring  ejectment  for 
the  land :  that  he  might  recover  the  rates,  tolls,  and  other  monies 

hereafter    be    made    under    the   said      money,  and  for  amending  the  pro\i- 


recited  Act,  and  also  everj'  person  to 
whom  any  security  shall  be  gninted 
under  this  Act,  and  also  every  person 
to  whom  any  security  shall  have  been 
made  under  the  said  recited  Act,  who 
shall  consent  in  writing  to  such  altera- 
tion in  his  security,  shall  be  equally 
entitled  one  with  another  to  the  rates 
or  tolls  and  property  thereby  assigned 
or  to  be  assigned,  in  proportion  to  the 
sum  of  money  for  which  such  security 
shall  have  been  or  shall  be  executed, 
without  any  preference  by  reason  of 
the  priority  in  date  of  any  such 
security  or  otherwise  howsoever." 

Stat.  1  &  2  Vict.  c.  xxi.  (local  and 
personal,  public),  **  to  enable  the  St. 
Helen's  and  Runcorn  Gap  Railway 
Company  to  raise   a  further  sum  of 


sions  of  the  several  Act«s  relating  to 
such  railway,"  sect.  1,  recites  the  two 
preceding  Acts,  the  power  given  imder 
the  first  to  raise  120,000^.  by  subscrip- 
tion, and  30,000/.  **  on  loan  and  credit 
of  the  said  undertaking,"  and  that  by 
the  second  they  were  authorised  to 
raise  **  by  way  of  loan  at  interest,  to 
be  secured  by  mortgages  of  the  said 
railway  and  works,  and  of  the  rat^c^ 
and  tolls  thereof,  a  further  sum  of 
40,000/. :  that  the  120,000/.  was  duly 
subscribed  for,  and  that  the  Company 
have  '*  borrowed  on  mortgage  of  the 
said  undertaking,"  the  said  sums  of 
30,000/.  and  40,000/."  Sect.  2  then 
empowers  the  Company,  for  certain 
recited  purposes,  to  create  new  shares. 
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accruing  by  virtue  of  the  Act,  but  not  the  railway  itself :  that  a 
single  mortgagee  (it  being  admitted  that  there  were  several)  could 
not  be  entitled  to  take  exclusive  possession  of  the  railway:  and 
that  a  mortgagee  or  mortgagees,  if  in  possession,  would  have  no 
right  to  exercise  the  privileges  upon  it  which  were  given  to  the 
Company,  from  which  it  was  inferred  that  they  could  not  have 
been  intended  by  the  statute  to  have  such  possession.  The  learned 
Judge  gaye  leave  to  move  for  a  nonsuit ;  and  the  plaintiff  had  a 
verdict. 
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Cresswell,  in  Michaelmas  Term,  1840,  obtained  a  *rule  to  show       [  'SfiQ  ] 
cause  why  a  nonsuit  should  not  be  entered  (i). 

Pcushley  now  showed  cause : 

Two  questions  arise.  First,  whether  the  Company  could  demise 
the  land  by  way  of  mortgage.  Secondly,  whether  they  have  so 
demised  it.  First,  it  appears  from  the  language  of  stats. 
11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.  and  4  &  5  Will.  IV.  c.  iii.  that  the 
Legislature  meant  to  give  this  Company  the  power  of  demising  all 
their  real  estate.  Sect.  75  of  the  first  statute  enables  them  ''  to 
assign  and  charge  the  property  of  the  said  undertaking ; "  and 
''property"  includes  realty  as  well  as  personalty:  Hogan  v, 
Ja<kson  (2),  Doe  d.  Andrew  v.  Lainchbury  (3).  Sect.  2  of  stat. 
4  &  5  Will.  IV.  c.  iii.  has  nearly  the  same  words. 

(Lord  Dbnman,  Ch.  J. :  The  cases  on  wills  are  not  very  applic- 
able to  the  construction  of  a  statute.  But  I  do  not  suppose  it  will 
be  contended  that  *'  property  "  may  not  mean  real  estate.) 

The  words  **  property  of  the  said  undertaking,"  connected  as  they 

are  here  with  the  mention  of  **  rates  "  and  *'  tolls,"  must  have  been 

meant  to  include  the  realty.     The  form  of  assignment  prescribed 

by  sect.  75  agrees  with  this  supposition ;  and  so  does  the  form  of 

transfer  in  the  same  section.     Secondly,  assuming  the  Company  to 

have  a  power  of  demising  the  land,  they  have  here  assigned  to 

Myatt,  *'  the  said  undertaking  and  all  and  singular  the  rates,  tolls, 

and  other  sums  arising  "  by  virtue  of  the  several  statutes.     Those 

words  are  large  enough  to  carry  the  land ;   according  *to  estab-       [  *S70  ] 

lished  rules,  they  must  be  construed  most  strongly  against  the 

( 1 )  The  rule  nisi  was  also  for  arrest-      decided  on  the  other  paH  of  the  rule, 
ing  the  judgment ;  but  no  discussion  (2)  1  Cowp.  299,  304. 

took  place  upon  it,   the    case  being  (3)  11  East,  290. 


704 


1841.    Q.  B.    2  Q.  B.  370—371. 


R.L. 


DOEd. 
Myatt 

r. 

The 

St.  Helen's 

Railway 

Company, 


grantor,  at  any  rate  in  the  case  of  a  deed  poll,  as  is  explaine<l  'v\ 
Browning  v.  Beston  (i) ;  and,  if  it  can  be  avoided,  no  part  of  then: 
must  be  rejected  as  idle :  but  the  word  '*  undertaking,'*  unless  ii 
include  the  realty,  adds  nothing  to  the  words  "all  and  sin^^l&r 
the  rates,  tolls,  and  other  sums"  &c.  The  Company  have,  them- 
selves, adopted  the  construction  now  contended  for,  by  inserting  h 
proviso  in  the  deed,  that  nothing  therein  contained  shall  extend  V 
charge  or  incumber,  or  to  prevent  the  Company  from  selling,  a!  t 
of  the  lands  which  have  been  or  may  be  purchased  by  them,  anl 
which,  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.  s.  59,  they  ar- 
authorised  to  sell.  That  shows  that  the  lands  not  within  th*: 
reservation  are  charged  with  the  mortgage.  Stat.  1  &  2  Vict.  c.  xxi. 
recites  that  the  Company  were  authorised  by  the  last  preceding  A*-: 
to  borrow  money  on  mortgages  *'  of  the  said  railway  and  work-, 
and  of  the  rates  and  tolls  thereof,"  treating  the  rates  and  tolls  a>  ft 
distinct  subject-matter ;  and  that  they  have  borrowed  70,000/.  *'  or. 
mortgage  of  the  said  undertaking." 

(Coleridge,  J. :  How  does  your  construction  agree  with  U^? 
clauses  of  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.  s.  75,  and  4  &  5  Will.  IV, 
c.  iii.  s.  2,  entitling  the  mortgagees  to  take  their  respective  pri^ 
portions  of  the  rates  and  tolls  without  preference  by  reaison  (i 
priority?) 


The  party  who  took  possession  would  hold  not  only  for  him^t.f. 
but  as  bailiff  for  the  others.  Doe  d.  Banks  v.  Booth  (2)  and  I^>*  J. 
Thompson  v.  Lediard  (3)  answer  this  objection.  It  has  been  e«>r.- 
tended  that  the  mortgagee,  if  he  enter,  has  not  the  necessary 
[  ♦371  ]  authority  *or  powers  for  working  the  railway  (4) :  but  that  cannrt 
preclude  his  entry  if  the  deed  gives  him  a  legal  title. 

(Coleridge,  J. :  It  may  be  a  material  point  for  consideration  :i: 
construing  the  deed.) 


The  legal  consequences  must  attach  upon  the  instrument,  unle 
clearly  excluded. 


s»* 


(1)  Plowd.  131,  133. 

(2)  5  R.  R.  old  (2  Bos.  &  P.  219). 

(3)  4  B.  &  Ad.  137. 

(4)  The  Act  1 1  Geo.  IV.  &  1  Will.  IV. 
c.  Ixi.  (8.  140,  &c.)  gave  certain  autho- 
rities to  the  Company,  as  to  the 
use  of  the  railway,  and  enabled  them 
to  regulate  the  pas^^age  upon  it.     Stat. 


4  &  5  WUl.  IV.  c.  iii.  8.  K,  gav«  th^ 
the  absolute  oontroul  over  all  loonn*- 
tive  engines  or  power  to  be  used  i  r 
drawing  or  propelling;  carria^pes  oc  tih 
railway,  and  forbade  the  iLse  i»i  ai^y 
carriages  upon  it  except  those  ol  tl» 
Company,  or  of  persons  Uoenwd  1} 
them. 
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(Coleridge,  J.  :  No  power  is  given  to  any  one  except  the 
Company  to  take  tolls.  If  they  are  to  be  out  of  possession,  what 
effect  can  the  assignment  of  the  tolls  have  ?) 

Power  being  given  them  to  assign,  it  would  follow  that  the  assignee 
might  take  the  tolls.  In  Pontet  v.  The  Basingstoke  Canal  Com- 
pany (i)  the  Company,  under  an  authority  given  by  statute  to 
mortgage  the  ''  undertaking,'*  rates,  and  duties,  assigned  the 
"  navigation  and  undertaking,  and  the  rates  or  duties,"  to  J.  G., 
until  a  principal  sum  of  100/.  were  paid  by  them  to  J.  G.  with 
interest,  to  commence,  &c.,  and  to  be  paid  half-yearly.  The  Com- 
pany's Act  had  a  clause  excluding  preference  among  creditors  by 
reason  of  priority  of  advances.  The  mortgagee  sued  the  Company 
in  covenant  for  non-payment  of  interest.  The  Court  of  Common 
Pleas  held  that  the  action  did  not  lie ;  and  Tindal,  Ch.  J.,  said 
that,  the  Company  being  authorised  by  the  statute  to  borrow 
money  on  the  credit  of  the  undertaking,  and  the  rates  and  duties, 
and  to  mortgage  these  as  a  security  for  the  money  borrowed,  with 
interest,  the  terms  of  this  contract  were  satisfied  by  giving  the 
lenders  a  security  on  the  undertaking,  without  ^allowing  them  to 
sue  the  corporation ;  and  he  added :  "  Their  remedy  would  be  by 
entering  on  the  property  of  the  Company."  Ejectment,  therefore, 
appears  to  be  the  only  form  of  action. 

(Coleridge,  J. :  Your  difficulty  exists  in  many  other  cases.  The 
remedy  may  be  by  mandamus.) 

Cresswdl  and  Crompton,  contrhy  were  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

The  form  of  assignment  decides  the  rights  of  the  parties :  and 
I  cannot  find  that  by  this  deed  the  land  is  demised.  The  Company 
assign  to  Myatt  ''  the  said  undertaking  and  all  and  singular  the 
rates,  tolls,  and  other  sums  arising  by  virtue  of  the  said  several 
Acts."  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.  s.  75,  gives  a  form 
of  transfer,  by  which  the  mortgagee  conveys  over  his  mortgage, 
and  all  his  right,  estate,  and  interest  in  the  money  thereby  secured, 
**  and  in  and  to  the  rates,  tolls,  and  other  sums  and  property 
thereby  assigned;  "  but  this  does  not  carry  the  case  any  farther; 
for   the  word   "  property  "   may  apply  to   the  land,   or   to  the 

(I)  43  R.  R.  706  (3  Ring.  N.  C.  433). 
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Doe  d.       "  undertaking  "  in  whatever  other  sense  that  word  may  be  used, 
f.  Doe  d.  Banks  v.  Booth  (i)  and  Doe  d.  Thompson  v.  Lediard  (2)  differ 

St  Helen's  ^^^^  ^^^^  ^*^®'  ^  those  there  was  a  direct  demise  of  toll  houses 
Railway  and  toll  gates,  subjects  of  demise  known  to  the  law,  and  in  which  a 
legal  estate  clearly  passed.  It  would  have  been  more  satisfactory 
here  if  some  specific  thing  had  appeared,  to  w*hich  the  term 
**  undertaking "  in  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.  s.  75, 
[  *373  ]  could  apply :  but  that  ^does  not  authorise  us  to  give  it  a  sense, 
with  reference  to  this  deed,  which  the  words  of  the  instrument  do 
not  clearly  bear.  The  words  of  Tindal,  Ch.  J.  in  Pontet  v.  The 
Basingstoke  Canal  Company  (3)  show  that  he  thought  an  entry 
would  have  been  warrantable  there ;  but  it  was  not  necessary  for 
him  to  decide  that  point,  more  than  it  is  for  us,  in  the  present 
case,  to  pronounce  on  the  efifect  of  the  word  **  undertaking."  The 
decision  in  that  case  was  only  that  covenant  did  not  lie :  and  I 
think  that,  if  the  Lord  Chief  Justice  had  given  further  considera- 
tion to  the  statute,  he  would  have  seen  that  an  ejectment,  at 
all  events,  was  not  the  other  alternative.  On  the  words  of  stat. 
11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.,  I  cannot  see  any  reason  to  suppose 
that  the  Legislature  intended  so  inconvenient  a  thing  to  the  pubUc 
and  the  Company  as  obliging  the  Company  to  part  with  that 
property  by  which  their  undertaking  was  carried  on. 

Williams,  J. : 

The  inference  drawn  in  argument  from  the  proviso  founded  on 
sect.  69  of  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.,  by  which  clause 
the  Company  are  enabled  to  sell  certain  lands,  does  not,  I  think, 
properly  arise.  The  real  question  is,  what,  on  a  fair  understanding, 
is  meant  by  ''the  said  undertaking"  and  all  the  ''rates,  tolls,  and 
other  sums  "  arising  by  virtue  of  the  several  Acts  of  Parliament. 
Can  those  words  in  their  fair  meaning  embrace  the  land  itself? 
I  think  the  question  is  disposed  of  by  the  observations  already 
made.  A  deed  poll  is  to  be  construed  against  the  grantor ;  but 
we  must  not  add  words  to  it,  or  give  it  a  meaning  contradictory  to 
its  language. 

[  374  ]        Coleridge,  J. : 

This  is  a  pure  question  of  construction.     The  form,  following  the 
Act  of  Parliament,  professes  to  convey  the  said  **  undertaking.'' 

(1)  5  R.  R.  olo  (2  Bos.  &  P.  219).  (3)    45  R.  R.   706   (3  Bing.  N.  C. 

(2)  4  B.  &  Ad.  137.  433). 
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That  word  is  ambiguous,  and  may  be  construed  as  meaning  only 
the  speculation  generally ;  or,  possibly,  it  might  be  taken  to  include 
the  land  itself.  But,  if  that  construction  be  right,  the  instrument 
gives  the  mortgagee  power,  if  he  takes  possession,  to  put  an  end 
to  the  undertaking,  since  the  power  of  taking  tolls  will  cease,  the 
mortgagee  having  no  power  to  levy  tolls.  That  is  a  very  monstrous 
and  improbable  supposition.  The  Act  contemplates  a  repayment 
of  the  money  borrowed  on  mortgage  consistently  with,  and  by 
means  of,  a  carrying  on  of  the  undertaking  by  the  same  hands. 
Sect.  77  of  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  Ixi.,  explains  the 
intention ;  for  it  enacts  **  that  no  person  to  whom  any  such  mort- 
gage or  assignment  shall  be  made  shall  be  deemed  a  proprietor 
of  any  share,  or  shall  be  capable  of  acting  or  voting  as  such  at 
any  meeting  of  the  said  Company,  for  or  on  account  of  his  or  her 
having  advanced  any  money  on  such  mortgage  or  assignment." 
It  was  plainly  not  intended  to  give  the  mortgage  an  effect  which 
would  prevent  carrying  the  purposes  of  the  Act  into  execution. 

WiGHTMAN,  J. : 

I    am    of   the    same  opinion.       The  effect  of  Mr.   Pashley's 
construction  would  be  contrary  to  the  purposes  of  the  Act. 

Rule  absolute. 
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BAYNE8  V.  BREWSTER. 

(2  Q.  B.  375—387;  S.  C.  1  G.  &  D.  669;  11  L.  J.  M.  C.  5;  6  Jur.  392.) 

Trespass  for  assault  and  false  imprisonment. 

Plea.  That  plaintiff,  just  before  the  time  when  &c.,  without  leave  of 
defendant,  at  an  unreasonable  hour  at  night,  entered  into  defendant's 
dwelling-house,  and,  with  force  and  arms,  made  a  great  noise  and 
disturbance  and  insulted  and  abused  defendant  therein,  and  disturbed  him 
in  the  peaceable  possession  thereof,  in  breach  of  the  peace:  whereupon 
defendant  requested  plaintiff  to  cease  his  noise  and  disturbance  and  depart 
from  and  out  of  the  dwelling-house,  which  plaintiff  reluctantly  did,  and 
threatened  defendant  that  he  would  rap  at  the  door  till  defendant  delivered 
up  a  certain  book :  that  plaintiff  did  stand  at  the  door,  on  defendant's 
premises,  rapping  violently,  illegally,  and  wrongfully,  against  it,  for  two 
hours,  and,  during  that  time,  insultod  defendant,  and  disturbed  him  in  the 
possession  of  his  dwelling-house,  in  further  breach  of  the  peace :  where- 
upon defendant  requested  plaintiff  to  cease  his  noise  and  disturbance,  and 
depart  off  defendant's  premises;  which  plaintiff  refused  to  do,  and 
continued  knocking  &c.,  and  threatened  defendant  to  continue  the  noise 
and  disturbance  imtil  he  should  deliver  the  book  :  that  defendant  then  sent 
for  a  constable  for  the  purpose  of  taking  plaintiff  into  custody,  and  therebj' 
preventing  him  from  further  disturbing  defendant :  that  plaintiff,  having 
ascertained  that  he  was  about  to  be  given  into  custody,  ceased  the  rapping, 
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Baykes  ^hich  he  had  violently,  &c.,  continued  up  to  that  period,  and  ran  and 

^      ^*  escaped  off  and  from  defendant's  premises ;  when  defendant  immediately 

pursued  plaintiff,  and  overtook  him  near  the  dwelling-house :  and  thereupon 
defendant,  in  order  to  preserve  the  peace  and  prevent  plaintiff  from 
continuing  to  disturb  the  order  and  tranquillity  of  the  dwelling-house,  and 
from  continuing  to  make  the  noise  and  disturbance  at  the  dwelling-house 
during  the  whole  night,  gave  charge  of  plaintiff  to  the  constable,  and 
requested  the  constable  to  take  plaintiff  into  custody,  and  carry  him  before 
a  justice  to  answer  the  premises,  and  to  be  dealt  with  according  to  law : 
and  the  constable  gently  laid  hands  on  plaintiff  for  the  cause  aforesaid,  and 
took  him  into  custody,  in  order  to  carry  him  before  a  justice  to  be  there 
dealt  with  &c.  (justifying  the  assault,  imprisonment,  and  detention). 
Verdict  for  defendant. 

Held,  on  motion  for  judgment  nofi  obstante  veredicto,  that  the  plea 
disclosed  no  defence,  it  not  appearing  that  the  constable  had  a  warrant, 
and  it  not  being  shown  that  the  breach  of  the  peace  had  been  seen  by  the 
constable,  or  was  likely,  at  the  time  of  his  apprehension,  to  be  continued, 
or  repeated. 

Trespass.  The  declaration  charged  that  defendant  heretofore, 
to  wit  on  &c.,  with  force  &c.,  assaulted  plaintiff,  and  gave  and 
struck  him  divers  blows  &c.,  and  also  then  forced  and  compelled 
him  to  go  in  custody,  in  and  along  divers  public  streets  and  high- 
ways, to  a  certain  messuage,  and  there  imprisoned  plaintiff,  and 
kept  him  in  prison,  without  any  reasonable  or  probable  cause,  for 
a  long  time,  to  mt  &c.,  then  next  following;  and  then,  to  wit  at 
the  expiration  &c.,  forced  and  compelled  plaintiff  to  go  in  custody, 
from  and  out  of  the  said  messuage,  in  and  along  divers  other 
public  streets  and  highways,  to  a  certain  other  place,  to  wit  a 
certain  other  messuage,  and  there  imprisoned  plaintiff,  and  kept 
him  in  prison,  without  any  reasonable  or  probable  cause,  for  a 
[  '376  ]  long  time,  to  wit  &c.,  then  next  following ;  *contrary  to  law,  and 
against  the  will  of  plaintiff :  and  by  reason  of  which  said  premises 
the  plaintiff  was  greatly  hurt  &c. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That,  before  and  at  the  said  time  when  &c.,  defendant  was 
lawfully  possessed  of  a  certain  tenement,  dwelling-house,  and 
premises,  with  the  appurtenances,  situate  &c.,  and  in  which 
defendant  and  his  family  then  resided:  and,  defendant  being  so 
thereof  possessed,  plaintiff,  just  before  the  said  time  when  &c.,  to 
wit  on  &c.,  without  the  leave  or  licence  of  defendant,  and  at  an 
unreasonable  hour,  to  wit  at  nine  o'clock  at  night,  entered  and 
came  into  the  said  dwelling-house,  and  then,  with  force  and  arms, 
made  a  great  noise  and  disturbance  therein,  and  then  insulted  and 
abused  defendant  in  his  said  dwelling-house,  and  greatly  disturbed 
and  disquieted  him  and  his  family  in  the  peaceable  possession  of 
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the  same,  in  breach  of  the  peace  of  our  Lady  the  Queen :  where-       Batnes 
upon  defendant  then  and  there  requested  plaintiff  to  cease  his  said    brewster. 
noise  and  disturbance,  and  to  depart  from  and  out  of  the  said 
dwelling-house,   which   plaintiff  reluctantly  did  :    and   thereupon 
plaintiff  then  threatened  defendant  that  he,  plaintiff,  would  stand 
and  rap  at  the  back  door  of  the  said  dwelling-house  until  defendant 
delivered  up  to  him,  plaintiff,  a  certain  book  then  in  the  possession 
of  defendant.     That,  just  before  the  said  time  when  &c.,  plaintiff, 
having  departed  from  and  out  of  the  said  dwelling-house,  stood  at 
the  back  door  thereof  and  upon  the  premises  of  defendant,  for  a 
long  space  of  time,  to  wit  for  the  space  of  two  hours  then  next 
following,  and,  during  the  said  last-mentioned  period,  continued  to 
knock  and  rap  most  violently,  illegally,  and  wrongfully,  against  the 
said  back  *door  of  the  said  dwelling-house,  and  also,  during  the       [  ^^^^  ] 
said  last-mentioned  period,  insulted  and  abused  defendant  and  his 
family  and  servants,  then  being  in  and  about  the  said  dwelling- 
house  and  premises,  and  thereby  further  disturbed  and  disquieted 
them  in  the  peaceful  possession  of  the  said  dwelling-house  and 
premises,  in  further  breach  of  the  peace  of  our  said  Lady  the 
Queen :   whereupon  defendant  then  and  there  requested  plaintiff 
to  cease  his  said  noise  and  disturbance,  and  to  depart  from  and  off 
his  said  premises,  which  plaintiff  then  and  there  wholly  neglected 
and  refused  to  do,  and  then  continued  at  the  back  door  of  the  said 
dwelling-house,  knocking  and  rapping  thereon  as  aforesaid,  and 
then  threatened  defendant  to  continue  making  the  said  noise  and 
disturbance  until  said  defendant  delivered  to  plaintiff  the  said  book, 
then  beingin  the  possession  of  defendant  as  aforesaid.     That,  plaintiff 
having  continued  to  make  the  said  noise  and  disturbance  for  the 
said  space  of  time  as  hereinbefore  mentioned,  defendant  then  sent 
to  one  James  Chatters,  then  being  a  constable  of  the  parish  of 
Little  Mapelstead  in  the  said  county  of  Essex,  for  the  purpose  of 
arresting  and  taking  plaintiff  into  custody,  and  thereby  preventing 
him  further  disturbing  and  annoying  defendant  and  his  family  as 
aforesaid  :  and  plaintiff,  having  ascertained  that  he  was  about  to  be 
given  into  custody  by  defendant,  ceased  the  said  knocking  and 
rapping  at  the  back  door  of  the  said  dwelling-house,  but  which  he 
had  violently,  wrongfully,  and  illegally  continued  up  to  that  period, 
and  then  and  there  ran  and  escaped  off  and  from  the  said  premises 
of  defendant;   when  defendant,  accompanied  by  certain  persons 
who  had  been  called  to  the  aid  and  assistance  of  the  said  James 
Chatters,   so  being   such    constable  as    ^aforesaid,    immediately       [  *378  ] 
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Baynep      followed  and  pursued  plaintiff,  and  overtook  him  in  a  certain  clo?€ 
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BBEW8TEK.  n^ar  to  the  said  dwelling-house  of  defendant :  whereu|>on  defendant, 
in  order  to  preserve  the  peace  and  to  prevent  the  said  plaintiff  fr^m 
continuing  to  disturb  the  good  order  and  tranquillity  of  the  sai^I 
dwelling-house  of  defendant,  and  to  hinder  and  prevent  plaintiff 
from  continuing  to  make  the  said  noise  and  disturbance  at  the  said 
dwelling-house  of  defendant  during  the  whole  night,  then  gave 
charge  of  plaintiff  to  the  said  James  Chatters,  then  and  there  beii'.i: 
such  constable  as  aforesaid,  and  then  requested  the  said  Jame^ 
Chatters,  so  being  such  <fec.,  to  take  plaintiff  into  his  custody,  and 
carry  him  before  some  justice  or  justices  of  our  said  Lady  the 
Queen,  assigned  &c.,  to  answer  the  premises,  and  to  be  dealt  with 
according  to  law.  And  the  said  James  Chatters,  so  being  dee.,  at 
such  request  of  defendant,  then  gently  laid  his  hands  on  plaintif 
for  the  cause  aforesaid,  and  did  then  take  plaintiff  into  hi? 
custody  in  order  to  carry  and  conduct  plaintiff  before  such  justice  a.^ 
aforesaid,  to  be  there  dealt  with  according  to  law  for  his  said  offence 
and  breach  of  the  peace.  And,  because  it  was  then  late  at  ni<zh:. 
and  an  unreasonable  hour  for  the  said  James  Chatters  to  carry 
plaintiff  before  such  justice,  he,  James  Chatters,  so  being  «&c.,  Ir^i 
that  reason,  and  for  the  cause  aforesaid,  necessarily  and  unavoid- 
ably detained  and  imprisoned  plaintiff  until  the  next  morning  in 
the  said  messuage  in  the  declaration  mentioned.  That,  on  the 
next  morning,  as  soon  as  conveniently  could  be,  James  Chatters, 
so  being  &c.,  did  carry  and  convey  plaintiff  before  such  justice  as 
aforesaid,  to  answer  the  said  premises,  and  to  be  dealt  with  according 
[  'syg  ]  to  law.  And,  on  the  occasion  aforesaid,  plaintiff  was  ^necessarily 
and  unavoidably  trespassed  upon  &c.  as  in  the  said  declaratii^n 
mentioned,  and  he  lawfully  &c.,  defendant,  on  these  occasions. 
doing  no  unnecessary  &c.  Which  are  the  said  &c.  Verification. 
Eejoinder,  de  injuria.     Issue  thereon. 

On  the  trial,  before  Gurney,  B.,  at  the  Essex  Summer  Assizes, 
1840,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for 
the  defendant  on  the  second.  In  Michaelmas  Term,  1840,  Pht: 
obtained  a  rule  nisi  for  judgment  nan  obstante  reredicto.  On  a 
former  day  in  this  Term  (November  22nd),  and  this  day» 

Gnrm't/   and   0(fle  showed   cause.     [They   cited    Timothti  v. 
Simpson  (i).   Rex  v.  Howarth  (2),   Ingle  v.   Bell  (3),   SharnKk  v. 

(1)  40  E.  B.  722  (1  Cr.  M.  &  R.  757,  (3)  1  M.  &  W.  516;  S.  C.  Tjr.  k 
760;  S.  a  5  Tyr.  244,  249).                         Gr.  801, 

(2)  1  Moo.  C.  C.  207, 
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Hannemer  (i),  1  Hal.  PI.  Cr.  587  (Part  I.  ch.  50),  2  Hal.  PI.  Cr.  90      Baynbs 
(Part  II.  ch.  11),  and  Hobbs  v.  Branscomb  (2).]  Bbewsteb. 

lliesiger,  contra,  was  stopped  by  the  Court,  [  383  ] 

Lord  Denman,  Ch.  J. : 

I  am  not  sorry  to  take  this  opportunity  of  expressing  my  regret 
that  a  practice  is  becoming  prevalent  of  patting  upon  the  record 
pleas  which,  instead  of  stating  facts  in  a  legal  form,  contain  narra- 
tives of  what  is  properly  little  else  but  evidence,  and  throw  it  upon 
the  Judges  to  exercise  the  functions  of  a  jury.     The  plea  in  this 
case  appears  to  me  to  contain  an  unnecessary  and  informal  state* 
ment  of  facts.     I  will  not  enter  into  the  question  whether  the 
jurisdiction  of  the  constable  be  properly  stated.     Suppose  that 
difficulty  to  be  got  over.    The  plea  here  states  that  the  plaintiff  was 
conducting  himself  in  a  violent  and  illegal  manner  before  he  was 
apprehended,  but  that  he  had  ceased  to  do  so  when  the  apprehen- 
sion took  place.     The  violent  and  illegal  conduct  was  then  over  ; 
and  it  is  not  stated  that  it  would  have  been  repeated  if  the  appre- 
hension had  not  taken  place,  or  that  the  apprehension  was  neces- 
sary for  the  purpose  of  preventing  the  repetition.     It  is  alleged 
that    the  defendant    *'  immediately "  followed  the  plaintiff   and 
overtook  him  "near"  the  dwelling-house  of  the  defendant:  but 
how  soon  the  plaintiff  was  followed,  and  how  near  he  was  to  the 
♦dwelling-house  when  overtaken,  we  are  not  informed.    No  aver-       [  'SSi  ] 
ment  is  made  as  to  the  plaintiff's  intention  at  the  time  when  he  was 
overtaken :  but  it  is  alleged  that  defendant,  in  order  to  preserve  the 
peace  and  prevent  the  plaintiff  from  continuing  to  disturb  the 
tranquillity  of  defendant's  dwelling-house,  and  making  the  noise 
there  during  the  whole  night,  gave  charge  of  him  to  the  constable. 
That  is,  after  the  plaintiff  has  gone  from  the  dwelling-house,  the 
defendant  tells  the  constable  to  prevent  the  plaintiff  from  doing 
what  it  was  impossible  he  should  do  in  the  place  where  he  then 
was.    We  are  indeed  told  to  infer  from  the  verdict  of  the  jury  all 
the  facts  necessary  to  support  such  verdict.    But  we  cannot  support 
it  without  drawing  a  very  strained  inference  from  a  very  feeble 
statement.    Nothing  is  averred  but  the  defendant's  motive :  and  we 
are  required  to  treat  the  averment  of  his  intention  to  prevent  the 
continuing  of  the  disturbance  as  an  averment  that  the  disturbance 
was  being  continued,  or  likely  to  be  continued.    It  would  be  an 
abuse  of  language  to  do  so.    No  averment  appears  showing  directly 

(1)  Cro.  Efc.  375,  (2)  3  Camp.  420, 
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Baynes  even  that  the  party  apprehending  had  any  actual  expectation  that 
Bbewsteb.  Wie  disturbance  would  be  continued.  In  my  judgment,  Rex  v. 
Honarth  (i)  has  no  application.  The  jury  there  having  negatived 
the  commission  of  a  felony  before  the  ofifence  charged  in  the  indict- 
ment, the  only  question  was,  whether  the  circumstances  of  the 
case  furnished  reasonable  evidence  that  the  prisoner  was  attempt- 
ing to  avoid  being  lawfully  apprehended  for  the  ofifence  of  being  in 
a  dwelling-house  with  intent  to  commit  a  felony,  and  whether  he 
knew  why  he  was  apprehended.     The  Judges  there  entered  into 

[  'SSS  ]  the  circumstances  of  the  *ca8e  ;  and  their  decision  is  rather  upon 
the  matter  of  fact  than  upon  the  matter  of  law. 

Williams,  J. : 

It  is  not  a  question,  in  this  case,  how  far  a  constable  is  justified  in 
interfering  where  an  affray  is  going  on  in  his  presence :  but  no 
principle  is  more  generally  assumed  than  that  a  warrant  is 
necessary  to  entitle  him  to  interfere  after  the  afifray  is  over.  It  is 
otherwise  where  the  facts  show  that  the  afifray  is  practically  going 
on.  That  is  on  account  of  the  obvious  distinction,  as  to  public 
danger,  between  a  riot  still  raging  and  one  no  longer  existing.  The 
language  of  the  plea  here  falls  infinitely  short  of  showing  those 
facts  upon  the  supposition  of  which  alone  the  argument  for  the 
defendant  is  sustainable.  The  disturbance  appears  to  have  been 
discontinued  before  any  act  was  done  of  which  the  plaintifif  com- 
plains. After  that,  according  to  the  plea,  with  a  view  of  preventing 
a  renewal  of  the  disturbance,  the  defendant  followed  the  plaintiff 
and  gave  him  into  custody.  This  we  cannot  hold  to  be  a  good 
defence,  unless  we  are  prepared  to  maintain  that,  wherever  a 
breach  of  the  peace  has  taken  place,  the  party  who  has  committed 
it  may,  no  matter  at  what  distance  of  time  and  place,  be 
apprehended  without  a  warrant. 

Coleridge,  J. : 

I  need  say  nothing  about  the  first  point ;  for  I  will  assume  that 
the  constable  here  was  acting  within  his  jurisdiction.  The  plaintiff 
quitted  the  premises  when  he  ascertained  that  the  constable  was 
coming.  The  plea  does  indeed  allege  that  the  defendant  gave  the 
plaintiff  into  custody  in  order  to  prevent  a  continuance  of  the  breach 
of  the  peace :  but  it  is  not  averred  that  the  plaintiff,  after  quitting 
the  premises,  either  threatened  or  intended  to  continue  the  breach 

(1)  I  Moo.  C.  C.  207. 
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of  the  *peace.     The  plea,  therefore,  contains  nothing  equivalent  to      Baynes 
an  allegation  that  another  breach  of  the  peace  was  about  to  be  com-    brewsteb. 
mitted.     The  question  is  simply  whether,  after  a  breach  of  the       [  •386  ] 
peace  is  over,  a  constable  who  has  not  seen  it  may  take  up  the  party 
without  warrant.     Then  it  is  contended  that  after  verdict  we  must 
infer  all  the  facts  necessary  to  support  the  verdict.     But  the  plea  here 
contains  nothing  of  which  proof  might  not  have  been  given  without 
evidence  of  circumstances  necessary  to  complete  a  good  defence. 

WlOHTMAN,  J. : 

The  plaintiff  is  entitled  to  our  judgment  on  the  question,  whether 
or  not  the  defendant,  when  he   caused   the  imprisonment,   was 
justified  in  so  doing.     The  point  is  perfectly  clear.     The  authorities 
are  collected  in   Timothy  v.  Simjison  (i)  ;  and  the  result  is  there 
stated  by  the  Court  as  follows.     "It  is  clear,  therefore,  that  any 
person  present  may  arrest  the  affrayer  at  the  moment  of  the  affray, 
and  detain  him  till  his  passion  has  cooled,  and  his  desire  to  break 
the  peace  has  ceased,  and  then  deliver  him  to  a  peace  officer.     And, 
if  that  be  so,  what  reason  can  there  be  why  he  may  not  arrest  an 
affrayer  after  the  actual  violence  is  over,  but  whilst  he  shows  a  dis- 
position to  renew  it,  by  persisting  in  remaining  on  the  spot  where 
he  has  committed  it  ?    Both  cases  fall  within  the  same  principle, 
which  is  that,  for  the  sake  of  the  preservation  of  the  peace,  any 
individual  who  sees  it  broken  may  restrain  the  liberty  of  him  whom 
he  sees  breaking  it,  so  long  as  his  conduct  shows  that  the  public 
peace  is  likely  to  be  endangered  by  his  acts.     In  truth,  whilst  those 
are  assembled  together  who  have  committed  acts  of  violence,  and 
the  danger  of  their  renewal  continues,  the  affray  itself  may  be  said 
to  continue ;  *and  during  the  affray  the  constable  may  not  merely       [  •387  ] 
on  his  own  view,  but  on  the  information  and  complaint  of  another, 
arrest  the  offender ;  and,  of  course,  the  person  so  complaining  is 
justified  in  giving  the  charge  to  the  constable."     The  defendant 
here  fails  to  bring  his  case  within  that  principle.     On  the  contrary, 
the  plaintiff  only  threatened  at  first  to  continue  the  disturbance ; 
but,  when  he  heard  the  officer  was  coming,  ran  away.     There  is 
nothing  to  show  that,  after  he  ran  away,  he  either  insisted  on 
remaining,  or  intended  to  do  so.     It  would  be  going  a  very  great 
length  indeed  to  hold  that  the  subsequent  apprehension  upon  a 
pursuit  under  such  circumstances,  without  warrant,  was  justifiable. 

Rvle  absolute. 

(1)  40  R.  R.  722  (1  Cr.  M.  &  R.  757;  6'.  ('.  5  Tyr.  244). 
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!«*-'.  JOHNS  V.  SIMONS  (1). 

(2  Q.  B.  425—432.) 

^    "    ^  In  a  home  port,  as  well  afi  a  foreign  one,  the  master  hais  implied  &uthor.ry 

to  borrow  money  for  the  necessary  ujse  of  the  ship,  if  the  owner  is  abf*ent  lu  i 
no  commnnication  with  him  can  be  had  without  great  prejudice  and  de^L^y. 

But,  where  the  ship  was  in  the  port  of  Swansea  and  the  ownc-r  at 
Llauelly,  only  eleven  miles  distant,  and  the  master,  being  in  want  tf 
money  to  clear  the  vessel,  and  having  been  unable  to  raise  it  (iis  the  owL*-r 
had  directed)  by  selling  part  of  the  cargo,  sent  three  messages  to  the  owtj^t 
for  money  but  received  no  money,  whereupon  he  borrowed  10/.  of  tht 
plaiutifiF,  telling  him  of  the  applications  made  to  the  owner : 

Held  that  the  master  was  not  authorized  to  borrow,  and  that  the  leri'l^z 
could  not  recover  the  money  from  the  owner. 

Though  the  jury  foimd  that  the  money  was  advanced  for  the  nei>'9<<9Ary 
use  of  the  ship,  and  on  the  credit  of  the  owner,  not  the  master. 

Declaration  for  money  lent.  Plea,  the  general  issue  (2).  On 
the  trial,  before  the  deputy  sherifif  of  Glamorganshire,  on  Septemi^r 
21st,  1841,  it  appeared  that  the  defendant  was  owner  of  a  vei^^l 
called  the  HafTtet  and  Phcfhe^  which  arrived  in  the  port  of  Swans^^f* 
from  Waterford  in  September,  1838,  with  barley  and  flour.  T:-tr 
defendant  came  to  Swansea  with  the  vessel,  but  left  her  there  au  i 
proceeded  to  Llanelly,  Carmarthenshire,  where  he  lived,  and  i^hkl 
was  stated  to  be  eleven  miles  from  Swansea.  It  did  not  appear 
that  the  defendant  had  any  agent  at  Swansea.  The  following 
evidence  is  part  of  that  given  by  William  Evans  who  was  ma*;^  r, 
and  remained  with  the  vessel  when  defendant  left  her. 

"  I  was  with  the  vessel  in  the  port  of  Swansea  in  SeptemUrr. 
1838.  I  was  in  want  of  money  to  clear  the  vessel  out  and  to  p;iT 
the  men's  wages,  and  to  pay  blocks,  hog's  lard,  and  several  otb^r 
[  •426  ]  things.  I  applied  *to  the  defendant  for  money  three  times.  Ht 
would  not  send  me  any ;  he  told  me  to  sell  the  barley  if  I  could  gr: 
5«.  a  bushel  for  it,  and,  if  not,  to  keep  it  on  board.  I  went  on  short: 
to  try  to  sell  the  barley.  The  gentlemen  of  Swansea  would  n-^t 
give  more  than  3«.  6rf.  for  it.  I  then  went  with  Mr.  M'Kiemin  t) 
plaintiff  to  borrow  money  to  get  the  vessel  out  of  the  port.  Plaintii 
lent  me  10/.  I  told  him  I  wanted  the  money  to  clear  the  vessel  out 
and  to  pay  the  men's  wages  that  had  left  me.  I  never  saw  tii^ 
plaintifif  before  that  time.  Mr.  M'Kiemin  introduced  me  t>> 
plaintiff ;  he  told  plaintiff  who  I  was  and  who  the  owner  was.  I 
left  the  ship's  papers  with  plaintiff  as  security  to  satisfy  him  I 


(1)  Cp.     Qunn    v.    liftberts,    (1874)  (2)  The  pleadings  were  so  sitated  <A 

L.  R.  9  C.  P.  331,  43  L.  J.  C.  P.  233,  the  deputy  sheriifs  notes:  the  funn vi 

where  the  owner  had  an  agent  at  the  action  did  not  appear, 
port  where  the  ship  was  lying, — ^F.  P. 
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the  master.''     "  I  expended  the  money  in  the  following  manner."        Johns 

The  items  consisted  of  wages  (5L  11«.  8(/.  of  which  were  due  to  the      simoks. 

witness  himself),  customs'  charges,  provisions,  blocks,  nails,  hog's 

lard,  &c.,  amounting  in  the  whole  to  11/.  lis,  lid.     The  witness 

stated  that  when  he  borrowed  the  money  he  told  plaintiff  that  he 

wanted  it  for  these  purposes,  and  that  defendant  would  not  send 

him  any,  and  he  could  not  clear  out  of  the  port."    Plaintiff  ''wanted 

to  know  who  the  owner  was ;  I  told  him  he  lived  at  Llanelly  and 

I  had  sent  to  him  three  times  for  the  money ;  on  which  plaintiff 

agreed  to  lend  me  the  money."     Plaintiff  was  to  have  10s,  for  the 

use  of  the  money  till  Evans  got  home.     The  witness  then  stated 

that  he  had  no  money  of  the  defendant's  when  he  came  to  Swansea, 

but  might  have  had  a  few  shillings  of  his  own;   and  that  (by 

defendant's  direction)  he  called  upon  a  person  at  Swansea  for  freight 

of  the  flour,  and  received  SOs.    Letters  were  put  in,  written  by  Evans 

at  Swansea  to  the  defendant  at  Llanelly,  stating  that  Evans  could 

not  sell  the  *1}arley,  and  was  unable  to  clear  the  vessel  till  defendant       [  *427  ] 

should  send  him  some  money.    In  the  last  letter,  Evans  said  that, 

if  defendant  did  not  send  him  money  by  return  of  post,  he  (Evans) 

must  come  home  the  next  day  to  get  it.    After  clearing  the  ship, 

Evans  proceeded  with  her  to  Llanelly. 

The  defendant's  attorney  contended  for  a  nonsuit,  on  the  grounds 
that  there  was  no  necessity  to  borrow  the  money ;  that  defendant 
i^as  in  personal  communication  with  the  master,  and  had  refused 
to  give  him  money,  of  which  circumstance  the  plaintiff  had  notice ; 
that  defendant  had  himself  been  at  Swansea  only  three  days  before 
the  money  was  borrowed,  and  had  provided  what  he  considered  to 
be  sufficient  funds  for  the  master;  and  that  the  proximity  of 
defendant's  residence  to  Swansea,  with  the  other  facts  of  the  case, 
negatived  any  authority  in  the  master  by  implication  of  law  to 
borrow  money  and  charge  the  owner.  The  deputy  sheriff  reserved 
liberty  to  move  to  enter  a  nonsuit,  and  left  it  to  the  jury  to  say : 
first,  whether  the  money  was  furnished  for  the  necessary  use  of  the 
ship;  secondly,  whether  it  was  advanced  on  the  credit  of  Simons  or 
on  the  credit  of  Evans.    Verdict  for  plaintiff ;  damages  6/.  68,  Sd. 

K,  V,  Williams,  in  Michaelmas  Term,  1841,  obtained  a  rule  to 
show  cause  why  a  nonsuit  should  not  be  entered. 

Chilton  now  showed  cause : 
The  questions  left  to  the  jury   were  precisely  those   left  by 
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Johns        Patteson,  J.  in  Arthur  v.  Barton  {\)y  where  it  was  held   that  the 
Simons.       master  of  a  vessel  may  pledge  the  owner's  credit  for  a  loan,  even 
[  •428  ]       ♦in  an  English  port,  if  the  necessity  of  the  case  require  it,  and  the 
owner  is  at  a  distance  and  has  no  agent  in  the  port ;  and  that  tht: 
jury  are  the  proper  judges  of  the  necessity.    In  Abbott  on  Shippir;^, 
p.  116(2),  there  cited,  it  is  said  that,  "As  the  master  in  general 
appears  to  all  the  world  as  the  agent  of  the  owners  in  matters 
relating  to  the  usual  employment  of  the  ship,  so  does  he  also  in 
matters  relating  to  the  means  of  employing  the  ship  :  the  business 
of  fitting  out,  victualling,  and  manning  the  ship,  being  left  wholly  to 
his  management  in  places  where  the  owners  do  not  reside,  and  have 
no  established  agent ;  and  frequently  also  even  in  the  place  of  their 
own  residence.     His  character  and  situation  furnish  presumptive 
evidence  of  authority  from  the  owners  to  act  for  them  in  these  cases, 
liable  indeed   to  be  rebutted   by  proof  that  they,  or  some  other 
person  for  them,  managed  the  concern  in  any  particular  instance, 
and  that  this  fact  was  actually  known  to  a  particular  creditor,  or  " 
was  of  general  notoriety,  &c.     It  is  however  stated  to  be  necessary 
that  the   supplies   should  be  such  as  were  ''reasonably  fit  and 
proper  for  the  occasion,"  or  the  money  advanced  for  the  purcha^ 
*'  should  at  the  time  appear  to  be  wanting  for  that  purpose/*    The^ 
positions  are  not  qualified  by  any  reference  to  foreign    ports  in 
particular.      Lord   Abinoer,   C.   B.   lays   it  down,   in   At-thtir  v. 
Barton  (i),  that,  if  it  becomes  necessary  to  procure  money  in  specie 
in  order  to  prosecute  the  voyage,  and  the  owner,  or  his  agent,  is 
not  so  near  that  his  interference  can  reasonably  be  expected,  the 
master  may  pledge  the  owner's  credit,  not  only  in  a  foreign  but  in 
[  •J29  ]       an  English  port,  the  same  principle  applying  *to  both  cases.     And 
in  Robinson  v.  Lyall  (3)  a  shipowner  in  Loudon  was  held  liable  for 
money  necessarily  borrowed  by  the  master  at  Portsmouth  for  the 
use  of  the  ship.     It  being  once  settled  that  the  master  may  borrow 
money  in  an  English  port,  the  question  in  cases  of  this  kind  turns 
more  upon  the  greater  or  less  practicability  of  raising  funds  without 
pledging  the  owner's  credit,  than  upon  the  distance  between  the 
port  and  his  residence. 

(Lord  Dbnman,  Ch.  J.  referred  to  Stonclum^e  v.  Gent  (4),  decided 
last  Term. 


(1)  55  R.  B.  542  (6  M.  &  W.  138).  (3)  7  Price,  592. 

(2)  Part  2,  c.  3,  6th  ed.  (4)  See  p.  7  IS.  note  (1).  j'^* 
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WiOHTMAN,  J. :  Suppose  the  owner  lived  in  the  sea  port  town       Johks 
itself,  and  the  same  circumstances  happened  as  in  this  case.)  Simons. 

The  jury  might  possibly  be  warranted  in  finding  that  the  master  was 
authorised  to  borrow  if  he  could  not  efifect  a  sale  as  directed,  though 
it  is  not  likely  that  they  would  find  so. 

(Coleridge,  J. :  If  the  owner  gives  authority  to  do  a  particular 
thing  for  the  purpose  of  raising  money,  does  not  that  exclude  the 
supposition  of  an  authority  to  do  any  thing  else?  If  the  owner 
had  said,  "  borrow  money  of  A.,"  could  an  authority  be  implied  to 
borrow  money  of  B.  ?) 

If  a  jmmd  facie  case  of  necessity  appear,  an  authority  to  borrow 
will  be  presumed,  and  the  owner  will  have  to  rebut  the  prima  facie 
case.  The  master  here  had  orders  to  raise  money  in  a  particular 
way:  he  could  not  so  raise  it:  if  he  had  done  nothing  farther, 
the  vessel  must  have  remained  in  the  port  at  an  expense  to  the 
owner.  He  was  justified  in  doing  the  best  he  could  under  the 
circumstances  (i). 

E.  V.  Williunis,  contra ,  was  stopped  by  the  Court.  [  *30  ] 

Lord  Denman,  Ch.  J. : 

Mr,  Chilton  puts  the  case  in  the  only  way  in  which  it  can  be 
presented;  but,  if  that  view  of  it  had  been  relied  upon,  the 
deputy  sheriff  should  have  been  asked  to  leave  it  so  to  the  jury. 
Now,  we  can  only  say  what  we  think  reasonable  on  the  question  of 
authority ;  and,  in  my  opinion,  there  was  such  a  full  opportunity 
of  communicating  with  the  owner,  that,  according  to  Arthur  v. 
Barton  (2)  and  Stonehonse  v.  Gent  (3) ,  the  master  could  not  be 
considered  as  having  authority  to  borrow  on  his  credit. 

Pattbson,  J.: 

I  held  in  Arthur  v.  Barton  (2)  that,  to  justify  the  master  in 
borrowing,  it  is  not  necessary  that  the  occasion  should  arise  in  a 
foreign  country  :  but  the  case  must  be  one  where  the  necessity  is 
pressing,  and  the  master  and  owner  cannot  communicate  without 

(1)  Some  expressions  of  the  defen-  the  Court  thought  they  did  not  bear 

dant,  after  hearing  of  the  loan,  were  the  sense  ascribed  to  them, 

relied  upon  as  admitting  an  authority  (2)  65  R.  R.  542  (6  M.  &  W.  l.'iS). 

in  the  master  to  borrow  something,  (3)  P.  718,  note(l),  po«/. 
though  not  to  the  amount  of  10/. ;  but 
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[b.b. 


Johns 

r. 
Simons. 


very  great  prejudice  and  delay.  I  took  upon  myself  in  that  case  to 
say  that,  if  the  money  was  really  wanted  for  the  necessary  use  of 
the  vessel,  the  master  was  authorized  to  borrow  it ;  and  the  Court 
of  Exchequer  confirmed  my  ruling.  I  put  the  case  upon  the 
difficulty  of  communication.  Here  the  owner  was  living  close  by 
the  port :  it  was  as  if  he  had  resided  in  the  place  itself ;  the  master 
was  well  able  to  communicate  with  him,  and  told  the  plaintiff  he 
had  done  so.     I  therefore  think  that  the  rule  must  be  absolute. 


Coleridge,  J.  concurred. 


[  431  ]  WiGHTMAN,  J.  : 


1841. 
AW.  22. 

[  431,  w.  ] 


I  am  of  the  same  opinion.     I  cannot  distinguish  this  case  from 
that  of  a  master  and  owner  living  in  the  same  town. 

Rule  absolute  (i). 


(1)  Stonehouse  V,  Gent. 

(2  a  B.  431,  «.— 432,  n.) 

In  a  home  port  as  well  as  a 
foreign  one,  the  master  of  a  ship  has 
implied  authoiity  to  borrow  money 
on  the  owner's  credit  in  case  of 
necessity.    But, 

Held  that  the  master  had  no  im- 
plied authority  to  pledge  the  owner's 
credit  in  respect  of  necessary 
supplies  and  advances  for  the  use 
of  the  vessel  during  several  weeks 
while  she  lay  at  Newport,  Mon« 
mouthshire,  the  owner,  during  all 
the  time,  having  resided  at  Ply- 
mouth, and  nothing  appearing  to 
have  prevented  a  communication, 
if  desired,  between  the  master  and 
owner. 

This  was  ah  action  for  money  lent, 
and  the  value  of  goods  supplied  to  the 
defendant.  The  cause  was  tried  before 
Williams,  J.,  at  the  Monmouthshire 
Summer  Assizes,  1840.  The  supplies 
had  been  furnished,  and  the  money 
advanced,  for  the  use  of  the  ship 
while  she  lay  at  Newport,  Monmouth- 
shire, the  defendant  being  at  Plymouth. 
A  principal  question  was,  whether  one 
Ilawkes  Smith,  who  had  contrsicted 
with  the  plaintiff,  stood  in  the  situation 
of  master ;  and  the  learned  Judge,  in 


leaving  the  case  to  the  jury,  assumed 
that,  if  Smith  filled  that  situation,  he 
was  impliedly  authorized  to  pledge 
the  owner's  ci*edit  for  the  money  and 
supplies,  which  appeared  by  the 
evidence  to  have  been  necessaries. 
Verdict  for  the  plaintiff.  /?.  V, 
Richards,  in  the  ensuing  Term,  moved 
for  a  new  trial  on  account  of  miK- 
direction;  one  of  the  grounds  being 
that  the  difficulty  of  recourse  to  the 
owner  was  not  so  great  as  to  raise  an 
implied  authority  in  the  master  to 
incur  liabilities  on  his  credit. 

(Littledale,  J.  said  that,  when  he 
was  at  the  Bar,  Lord  Kllenborougu 
had  held  that  there  was  no  such 
authority  to  borrow  on  an  inland 
voyage.) 

A  rule  nisi  was  granted.  In 
Michaelmas  Term,  1841  (November 
8th;  before  Lord  Denman,  Ch.  J., 
Williams,  Coleridge,  and  Wightman, 

Whutehy  showed  cause,  and  cited, 
as  to  the  above  point,  Arthur  v. 
liartvn  (2). 

It,  r.  Hi'r hards,  contra ,  dted  the 
judgment  of  Pakke,  B.  in  Ifawtatfur 
y.  fiiittrne  (3),  and  contended  that  the 


(2)  55  B.  R.  542  (6  M.  &  W.  138).      (3)  56  E.  R.  806, 809  (7  M.  &  W.  595,  599). 
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KEG.  V,  The  VISITING  JUSTICES  of  the  MIDDLESEX 

PAUPER  LUNATIC  ASYLUM. 

(2  Q.  B.  433—446 ;  S.  C.  2  G.  &  D.  300 ;  11  L.  J.  M.  C.  30 ;  6  Jur.  682.) 

Under  stat.  9  Geo. IV.  c.  40, 8.  30  (1),  the  visiting  justices  of  County  Lunatic 
Asylums  have  the  power  of  appointing  and  dismissing  the  chaplain  at  their 
discretion,  though,  hy  sect.  32,  the  chaplain  appointed  must  be  licensed  by 
the  Bishop  of  the  diocese,  and  though  the  Bishop  has  power  to  revoke  such 
licence. 

Therefore,  where  a  chaplain,  appointed  by  the  visiting  justices,  and  after- 
wards licensed  by  the  Bishop,  was  dismissed  by  the  justices,  and  another 

(1)  Repealed  by  8  &  9  Vict.  c.   126,  s.   1.     See  now  53  &   54  Vict.  c.  5, 
8.  276  (3).— A.  C. 


1842. 
Jan.  14. 

[438] 


circumstances  here  did  not  warrant 
the  master  in  pledging  the  owner*s 
credit,  and  that  there  was  consequently 
no  evidence  of  authority. 

Cur.  adr,  vidt. 

Lord  Denman,  Ch.  J.  now  delivered 
the  judgment  of  the  Court  : 

It  appears  to  us  that  in  this  case 
there  ought  to  be  a  new  trial.  The 
defendant  was  sought  to  be  charged 
for  goods  supplied  and  money  lent, 
ostensibly  to  one  Hawkes  Smith,  who 
had  the  apparent  control  over  a  vessel 
of  which  the  defendant  was  the  owner. 
The  goods  and  money  were  supplied 
during  a  period  of  several  weeks  at 
least,  while  the  ship  was  at  Newport, 
where  the  plaintiff  resided,  and  while 
the  defendant  was  resident  at  Ply- 
mouth. Hawkes  Smith  was  not  the 
registered  captain;  he  Represented 
himself  to  be  the  supercargo,  and  to  be 
rei^ly  in  command  of  the  vessel,  his 
nephew  being  nominally  so,  and  his 
own  name  not  being  in  the  register  in 
consequence  of  some  liability  on  an 
unsatisfied  bond. 

For  the  plaintiff  it  was  contended 
that  the  defendant  was  responsible  for 
goods  or  money  supplied  to  one  who 
was  the  real  captain  for  the  necessary' 
use  of  thd  vessel :  to  which  two  answers 
were  given :  that  it  was  the  captain 
only  on  the  register  who  carried  with 
him  any  implied  authority  to  bind  the 
owner ;  and  that,  even  with  regard  to 
him,  such  au  implied  authority  was 
limited  to  the  necessity  of  the  case, 


and  would  not  justify  loans  of  money 
where  the  owner  was  so  near  that 
reference  might  be  made  to  him.  It 
is  unnecessary  to  decide  whether,  if 
every  other  circumstance  concurred  to 
make  the  owner  liable,  it  would  be  in 
itself  a  defence  for  him  that  the  person 
whom  he  had  constituted  virtually  the 
master  was  not  on  the  register  aS  such, 
because  we  think  the  second  answer 
unquestionable  in  law,  and  applicable 
to  the  circumstances  of  this  case.  It 
appeai'ed  that  the  advances  were  made 
during  a  considerable  period  of  time ; 
and  the  distance  between  Plymouth 
and  Newport  was  such  only  as  made 
it  practicable  for  the  captain  to  have 
recourse  to  his  owner,  and  therefore 
required  the  ])laintiff  to  have  com- 
munication with  the  defendant  before 
he  made  him  the  advances. 

But  it  was  then  said  that,  if  not  as 
owner,  yet  as  supercargo,  and  by  ex- 
press stipulation,  Hawkes  Smith  had 
the  defendant's  authority  to  take  up 
goods  and  bon*ow  money  for  the  use 
of  the  vessel.  Both  at  the  trial,  and 
also  upon  the  argument  before  us, 
great  reliance  was  placed  upon  the 
special  authority  deputed  to  the  witness 
Smith.  Now,  his  evidence  to  this 
point  is  as  follows.  ' '  I  was  to  be 
supercargo  of  the  vessel  for  all 
voyages.  Defendant  told  me  to  take 
the  vessel,  to  go  to  work,  to  pay  and 
receive  all  monies  1  might  get  by  the 
work  of  the  vessel  for  the  gooil  of  all 
parties.  He  said,  any  monies  I  might 
want  for  the  use  of  the  vessel  I  was  to 
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appointed  in  his  stead,  but  the  Bishop  refused  to  revoke  his  first  licence,  (.-r 
to  license  the  new  appointee,  this  Court  refused  to  issue  a  maniiamuA  oz.- 
manding  them  to  admit  the  first  appointee  to  perform  the  dutie«»  of  chapbcr. 
in  the  Asvlum. 

Halcombe,  Serjt.  obtained  a  rule  in  last  Michaelmas  Term 
calling  upon  the  justices  appointed  to  visit  and  inspect  the  Panj<tr 
Lunatic  Asylum  for  the  county  of  Middlesex  to  show  caase  vihy 
a  mandamus  should  not  issue,  commanding  them  to  admit  Francii" 
Tebbutt,  clerk,  into  the  said  Asylum  to  perform  his  duties  a? 
chaplain,  and  to  pay  him  the  arrears  of  his  salary  as  such 
chaplain. 

By  the  affidavits  it  appeared  that  Mr.  Tebbutt  was  electa  i 
chaplain  of  the  Asylum  by  the  visiting  justices  on  the  11th  July. 
1839,  at  a  salary  of  1502.,  his  duties  to  commence  on  the  fir^: 
Sunday  of  the  August  following,  and  that  he  did  then  enter  ap<c 
his  duties,  having  been  previously,  and  since  his  election,  licens«ni 
by  the  Archbishop  of  Canterbury,  in  whose  diocese  the  affidavits 
stated  the  Asylum  to  be. 

On  the  29th  April,  1841,  the  visiting  justices  passed  the  followii.^' 
resolution :  '^  That  the  committee  feel  themselves  imperative k 
called  upon  to  cancel  the  appointment  of  the  chaplain,  and  <i" 
hereby  resolve  that  his  appointment  shall  cease  and  detenniLe 
at  the  expiration  of  the  current  year  of  his  office,  and  that  kr 
shall  cease  to  hold  the  office  of  chaplain,  or  perform  any  of  tk^ 
duties  attached  thereto,  from  and  after  the  11th  day  of  July 
next." 

On  the  25th  June,  1841,  the  following  letter  was  written  Xf^ 
Mr.  Tebbutt  by  the  clerk  to  the  visiting  justices. 

'*  Dear  Sir, — I  am  directed  by  the  visiting  justices  of  the  Middlesex 
County  Pauper  Lunatic  Asylum,  at  Hanwell,  to  give  joa  noUi.-t: 
that  the  Beverend  John  Thomas  Burt  was  yesterday  appointeii 


draw  on  him  for.''  And,  upon  this 
point,  we  think  that  borrowing  money 
from  time  to  time,  during  so  long,  is 
very  different  in  its  nature  from  draw- 
ing upon  the  defendant  for  any 
iieces8arie»  (supposing  them  to  be 
such)  for  the  ship.  If,  as  the  expenses 
were  incurred,  bills  were  drawn  for 
the  amount,  and  transmitted  for 
acceptance  to  the  owner,  an  oppor- 
tunity would  have  been  afforded  to 
him  of  exercising  his  judgment  and 
authority  as  to  whether  the  supplies 


should  go  on  or  not,  of  which,  in  tii> 
instance,  he  was  deprived.  Tt- 
authority,  therefore,  as  pxx>ved  by  th* 
witness,  was  not  pursued. 

We  think  that  the  attention  of  ti» 
jury  was  not  directed  to  the««  t'^n- 
siderations,  on  the  evideuoi*.  m^  i* 
should  have  been :  and  therefore  H^t 
must  be  a  new  trial:  the  evidence  « ' 
Hawkes  Smith,  who  has  died  sinti  t> 
last,  to  be  read  from  the  kurt-^ 
Judge's  notes. 
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by  them  to  be  your  successor  as  chaplain  of  that  establishment, 

and  that  he  will  enter  on  the  duties  of  the  situation  on  the  12th 

day  of  July  next. 

**I  remain,  &c., 

**  Charles  Wright.*' 

The  visiting  justices  afterwards  applied  to  the  Archbishop  to 
revoke  Mr.  Tebbutt's  licence,  and  grant  a  licence  to  Mr.  Burt; 
but  his  Grace  refused  to  do  either.  Mr.  Burt,  however,  from  the 
11th  of  July,  1841,  had  performed  the  duties ;  and  Mr.  Tebbutt 
had  not  been  allowed  to  do  so  by  the  visiting  justices.  Mr.  Tebbutt 
insisted,  in  his  communications  with  the  visiting  justices,  that  he 
continued  to  be  chaplain  so  long  as  his  licence  was  not  revoked ; 
and  on  two  Sundays,  namely,  the  18th  July  and  7th  November, 
1841,  he  presented  himself  at  the  Asylum  between  the  hours  of  ten 
and  eleven  in  the  morning,  and  demanded  to  be  admitted  in  order 
to  the  performance  of  the  duties  of  chaplain,  but  was  refused 
admittance.  The  affidavits  also  contained  statements  respecting 
the  circumstances  which  led  to  the  dismissal  of  Mr.  Tebbutt ; 
but,  from  the  ground  taken  by  the  Court  in  deciding  the  case,  it 
becomes  unnecessary  to  notice  these  statements  any  further. 

Sir  W.  W.  Folletty    Solicitor-General,  and    Wkitehurst   now 
showed  cause: 

The  appointment  and  dismissal  of  the  chaplain  rests  entirely 
with  the  visiting  justices.  Stat.  9  Geo.  lY.  c.  40,  s.  30,  enacts 
that  the  major  part  of  the  visitors,  not  being  fewer  than  three, 
**  shall  from  *time  to  time  make  such  regulations  as  to  them  shall 
seem  expedient  for  the  management  and  conduct "  of  the  Asylum, 
*'  in  which  regulations  shall  be  set  forth  the  number  and  descrip- 
tion of  officers  and  servants  to  be  kept,  the  duties  to  be  required, 
and  what  salaries  respectively  shall  be  paid  to  them,  and  may 
appoint  a  treasurer,  and  such  other  officers  and  servants,  together 
with  such  number  of  assistants  as  they  shall  from  time  to  time 
find  necessary,  in  proportion  to  the  number  of  persons  confined 
in  such  County  Lunatic  Asylum,  and  may  dismiss  any  such  officer, 
servant,  or  assistant,  if  they  see  occasion."  The  word  ''officer" 
comprehends  the  chaplain.  That  was  held  in  Reg,  v.  The  Guardians 
of  the  Poor  of  the  Braintree  Union  (i),  under  stat.  4  &  5  Will.  IV. 
c.  76,  8.  46.  If  this  be  not  so,  stat.  9  Geo.  lY.  c.  40,  contains  no 
power  whatever  for  fixing  the  salary  of  the  chaplain.     Reliance 

(1)  55  B.  £.  227  (1  Q.  B.  130). 
B.B. — YOIi.  Lvn.  46 
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is  placed,  on  the  other  side,  upon  sect.  92,  which  enacus  *'  tL.-/ 
in  every  case  where  a  County  Lunatic  Asylum  shall  be  proTiJe.i. 
a  chaplain  shall  be  appointed  for  the  same,  which  chaplain  &h\H 
be  in  full  orders,  and  shall  be  licensed  by  the  Bishop  of  the  dioce^ ; 
and  the  said  licence  shall  be  revocable  by  the  Bishop  whenever  Lt 
shall  think  fit  to  withdraw  it;  and  such  chaplain  shall  perfonn 
on  each  Sunday,  and  on  the  great  festivals,  the  divine  service  <•! 
our  church,  according  to  the  forms  by  law  established.**    Ti.i* 
clause  is  merely  in  the  nature  of  a  proviso  to  sect.  80 :  its  eftr  i 
is  that,  among  the  officers  appointed  by  the  visitors,  there  shJi 
always  be  a  chaplain,  but  that  the  chaplain  whom   the  vi^it^r- 
appoint  must  also  be  licensed  by  the  Bishop,  who  again  may  rev.^r 
his  licence  when  *he  thinks  fit.     But  this  does  not  give  the  Bi^h  | 
the  power  of  appointment  or  dismissal :  it  is  inserted  merely  le-: 
the  power  of  appointment  given  to  the  visitors  should  be  ulJ^:- 
stood  as  authorizing  the  party  appointed  to  act  without  the  Bi^h.  (  r 
licence.     That  is  simply  a  protection  of  the  ordinary  ecclesia>t:'  a. 
authority,  the  extent  of  which  appears  by  8  Burn's  Ecc.  L.  2^"-^  : 
(Public  Worship,  iv.  11).     This  is  exactly  the  course  pursued  in  tit 
Gaol  Act,  stat.  4  Geo.  IV.  c.  64.     There  sect.  10  prescribes  certi^ 
rules  and  regulations :   sect.  12  enables  the  justices  in  Quar.^r 
or  General  Sessions  (and  in  London  the  mayor  and  aldermeii  :• 
make  additional  rules :  sect.  28  enacts  ''  that  the  justices  asseni':  >i 
in  General  or  Quarter  Sessions  shall  and  they  are  hereby  requL-ti 
from  time  to  time  to  nominate  for  each  prison  within  their  juris- 
diction, to  which  this  Act  shall  extend,  a  clergyman  of  the  Churi  r. 
of  England  to  be  chaplain  thereof;  "  and  fixes  the  salary  :   sect.  Hj 
enacts  '^  that  no  clergyman  so  nominated  shall  officiate  in  az.j 
prison  until  he  shall  have  obtained  a  licence  for  that  purpose  frtn. 
the  Bishop  of  the  diocese  wherein  the  prison  is  situate,  nor  for  aiiv 
longer  time  than  while  such  licence  shall  continue  in  force ;  a:,  f 
notice  of  every  such  nomination   shall,  within  one  month  At-.: 
it   shall   take  place,  be   transmitted  to  the  Bishop  by  the  ck.k 
of  the  peace  or  town  clerk :  *'  and  then  sect.  SO,  after  preecrili::^ 
the  duties  of  the  chaplain,  enacts  that,  ^'  if  it  shall   appear  i  • 
the  justices  in  General  or  Quarter  Sessions  assembled,  that  alj 
chaplain  is  incompetent  to  the  due  performance  of  his  duties,  or  i? 
unfit  to  be  continued  in  his  office,  or  shall  have  refused  or  wilfnLj 
neglected  to  perform  the  duties  required  of  him  by  the  rules  ill  i 
regulations  "^to  be  made  as  directed  by  this  Act,  they  are  hfielj 

(1)  8th  edit. 
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empowered  to  remove  him  from  such  office."  A  rector  appoints 
his  own  curate ;  but  the  curate  nevertheless  requires  the  licence 
of  the  Bishop.  Sect.  32  of  stat.  9  Geo.  IV.  c.  40,  prescribes  to  the 
chaplain  the  performance  of  service,  according  to  the  forms  by  law 
established,  on  Sundays  and  the  great  festivals ;  from  which  it  has 
been  inferred  that  the  office  of  the  chaplain  falls  under  the  general 
ecclesiastical  law,  and  that  the  appointment  must  be  made  by  some 
ecclesiastical  authority ;  but  this  would  show  that  noblemen  have 
not  the  appointment  of  their  own  chaplains.  For'  such  chaplains 
are  also  under  ecclesiastical  regulations  as  to  the  service  which  they 
perform.  If  it  be  said  that  properly  the  appointment  is  in  the  incum- 
bent of  the  parish  in  which  the  Asylum  is  situate,  the  answer  is  that 
here  the  applicant  has  not  been  so  appointed  in  fact,  and  cannot 
therefore  claim  this  writ,  whether  the  title  of  the  new  appointee  be 
good  or  bad.  And,  further,  as  the  office  is  actually  filled  by  the  new 
appointment,  the  proper  remedy  is  not  by  mandamus. 

Ilalcomhe^  Serjt.  and  W.  IL  Watsorif  contra  : 

This  is  clearly  a  public  ecclesiastical  office,  as  appears  from  the 
duties  prescribed  in  sect.  32  of  stat.  9  Geo.  IV.  c.  40.  In  Farn- 
icorth  V.  The  Bishop  of  Chester  (i)  it  was  laid  down,  by  Abbott,  Ch.  J., 
**  That  no  person  can  be  authorized  to  preach  publicly  within  a 
chapel  to  which  all  the  inhabitants  of  the  district  may  have  a  right 
to  resort,  without  the  consent  of  the  clergyman  to  whom  the  cure  of 
souls  is  given,"  unless  the  chapel  has  been  endowed  beyond  time  of 
legal  memory.  Sect.  30  of  stat.  9  Geo.  IV.  c.  40  *must  be  under- 
stood as  applying  to  lay  officers  only.  Unless  sect.  32  give  the 
appointment  and  dismissal  to  the  Bishop,  these  powers  must,  upon 
the  principles  of  common  law,  be  within  the  province  of  the  incum- 
bent of  the  parish.  It  is  suggested  that,  unless  the  office  be 
comprehended  in  sect.  30,  there  is  no  power  of  giving  the  chaplain  a 
salary.  But  sect.  12  enacts  that  the  justices  in  General  or  Quarter 
Sessions  may  assess  and  tax  special  county  rates,  **  in  order  to 
defray  the  necessary  expenses  for  the  execution  of  this  Act."  It  is 
true  that  a  clergyman  is  an  '*  officer  "  under  stat.  4  &  5  Will.  IV. 
c.  76,  s.  46  ;  but  that  is  because  the  interpretation  clause,  sect.  109, 
of  the  same  Act  expressly  assigns  that  meaning  (among  others)  to 
that  word  in  the  particular  Act.  Sect.  32  ot  stat.  9  Geo.  IV.  c.  40 
gives  the  Bishop  absolute  power  of  granting,  withholding,  and 
revoking  licences.     If  this  be  not  held  to  vest  in  him  the  power  of 

(1)  28  E.  E.  390  (4  B.  &  C.  555). 
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appointment  and  diBmisBal,  it  may  become  impracticable  to  give 
effect  to  the  Act;  for  the  Bishop  may  refuse  a  licence  to  the 
appointee  of  another,  or  may  revoke  it,  or,  upon  a  dismissal,  may 
refuse  to  license  any  successor.  And  this  is  not  an  improbable 
event ;  since  it  may  well  happen  that  the  visiting  justices  may  be 
avowed  dissenters  from  the  Established  Church,  or  may  hold 
opinions  which  the  Bishop  deems  inconsistent  with  its  doctrines : 
and  the  appointments,  if  in  the  hands  of  the  justices,  may  be 
influenced  accordingly.  No  argument  can  be  drawn  from  the 
practice  under  the  Gaol  Act,  4  Geo.  IV.  c.  64 ;  for  there  sect.  80 
gives  the  power  of  removal  in  express  terms  to  the  justices,  as 
would  have  been  done  here  if  the  Legislature  had  had  the  same 
intention.  The  clear  object  of  stat.  9  Geo.  IV.  c.  40,  s.  82,  was  to 
prevent  laymen  from  interfering  in  what  is  a  matter  purely  of 
ecclesiastical  ^discipline.  If  it  be  said  that  the  visiting  justices 
ought  to  be  enabled  to  control  the  chaplain's  intercourse  with  the 
patient,  that  is  at  any  rate  no  argument  against  his  performing, 
without  their  control,  the  duties  mentioned  in  sect.  82,  which  are 
all  that  he  is  strictly  bound  to  perform.  It  is  said  that  mandamus 
is  not  the  proper  remedy,  because  a  successor  has  been  appointed. 
But,  first,  this  is  not  an  office  for  which  a  quo  warranto  would  lie ; 
and,  secondly,  the  successor  has  not  been  licensed,  so  that  the  office 
is  not  full.  Further,  the  claimant  is  at  any  rate  entitled  to  his 
salary  up  to  the  end  of  his  current  year  of  office.  (The  argument 
as  to  this  is  omitted.) 


Lord  Denman,  Ch.  J. : 

This  rule  calls  on  the  visiting  justices  of  the  Middlesex  Lunatic 
Asylum  to  show  cause  why  they  should  not  be  commanded  by 
mandamus  to  admit  Mr.  Tebbutt  into  the  Asylum  that  he  may 
perform  his  duties  as  chaplain,  and  to  pay  the  arrears  of  his  salary. 
It  appears  to  me  that  they  have  shown  sufficient  cause,  and  that  the 
rule  must  be  discharged.  If  we  felt  any  reasonable  doubt,  we  would 
call  for  a  return,  in  order  that  the  question  might  be  solemnly  dis- 
cussed :  but  it  does  not  seem  to  me  that  any  reasonable  doubt  has 
been  raised.  I  found  my  opinion  on  the  80th  and  82nd  sections, 
which  are  quite  essential  to  the  creating  of  any  power  of  appoint- 
ment at  all.  The  82nd  section  provides  that  a  chaplain  shall  be 
appointed  for  the  Asylum,  who  shall  be  licensed  by  the  Bishop,  and 
that  such  licence  is  to  be  revocable  by  the  Bishop  at  his  discretion. 
It  is  contended  that  this  power  of  revocation  gives  the  Bishop,  in 
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effect,  the  power  of  appointment  and  dismissal.    But  it  seems  to  me 

that  *the  only  rational  mode  of  expounding  the  32nd  section  is  to 

read  it  together  with  the  30th,  which   enacts   that  the  visiting 

justices  **  may  appoint  a  treasurer,  and  such   other  officers  and 

servants,  together  with  such  number  of  assistants  as  they  shall 

from  time  to  time  find  necessary,"  **  and  may  dismiss  any  such 

officer,  servant,  or  assistant,  if  they  see  occasion."      If  it  had  been 

intended  that  any  other  than  the  magistrates  should  appoint  and 

dismiss  the  chaplain,  there  would  have  been  an  exception  in  respect 

of  him  in  sect.  30,  or  an  express  provision  for  his  appointment  and 

dismissal  in  sect.  32.   But  the  32nd  section  merely  requires  that  the 

power  of  appointment  shall  be  exercised  by  the  appointment  of  a 

chaplain,  subject  to  the  Bishop's  power  of  withholding  or  revoking 

the  licence.     No  power  to  appoint  >the  chaplain  is  directly  given, 

unless  he  is  included  in  the  30th  section  under  the  word  **  officers." 

We  may  perhaps  regret  that  the  expression  in  the  Act  is  not  more 

directly  pointed.     But  I  think  the  chaplain  would  be  considered  an 

officer  here,  as  he  was  under  stat.  4  &  5  Will.  IV.  c.  76,  s.  46,  in 

Reg.  V.  71ie  Guardians  of  the  Poor  oj  the  Brat niree  Union  (i).     Under 

the  Gaol  Act,  4  Geo.  IV.  c.  64,  s.  30,  the  Sessions  have  power  to 

remove  a  chaplain   who  refuses  or  neglects  to  conform   to   the 

regulations  made   under  that  Act.      By   that   Act,   though    the 

chaplain  is  appointed  by  the  Sessions  (sect.  28),  he  cannot  officiate 

till  licensed  by  the  Bishop    (sect  29).     There,  however,  sect.  30 

confers  certain  powers  and  imposes  certain  duties  on  the  chaplain  ; 

which  might  entitle  him  to  say,  in  the  event  of  dismissal,  that  the 

case  was  not  within  the  Act.     But  here  there  may  well  be  strong 

*reason8  for  giving  a  larger  discretion  to  the  justices.     Where  the 

persons  whom  the  chaplain  is  to  attend  are  in  possession  of  their 

reason,  it  may  be  proper  to  specify  more  distinctly  the  grounds 

which  shall  authorize  the  removal  of  the  chaplain.     But,  in  the 

case  of  persons  in  a  lunatic  asylum,  instances  may  occur  in  which 

it  would  be  dangerous  even  to  touch  upon  religious  subjects.     The 

observations  made  on  sect.  12  scarcely  require  notice.     The  section 

merely  enacts  that  the  Sessions  shall  have  power  to  defray  the 

expenses  by  laying  special  county  rates  ;  but  the  powers  relating  to 

the  execution  of  the  details  of  the  Act  are  left  untouched.      I  do  not 

know  that  it  is  necessary  to  show  that  the  Bishop  has  not  the  power 

of  appointment ;  though  I  think  that  he  has  only  to  take  care  not  to 

give  a  licence  where  the  person  appointed  is  not  a  clergyman  of  the 

(1)  55  R.  R.  227  (1  Q.  B.  130). 
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Church  of  England,  able,  fit,  and  willing  to  perform  the  duties. 
But  the  duties  cannot  be  the  same  in  all  cases.  A  patient  when 
recovering  may  require  constant  personal  attendance ;  bat  in  a 
different  stage  of  the  disease  a  different  course  may  be  advisable. 
We  are  not  here  to  revise  the  discretion  exercised  by  the  justices,  or 
to  assume  that  it  has  been  exercised  perversely  :  where  a  discretion 
is  given,  we  must  suppose  that  they  will  perform  properly  the 
serious  duties  thrown  upon  them.  On  comparing  this  Act  with  iht 
Gaol  Act,  4  Geo.  IV.  c.  64,  we  find  that  in  the  Gaol  Act  the  justice-f 
have  power,  by  sect.  12,  to  make  regulations  in  addition  to  thost 
laid  down  by  the  Act,  as  may  seem  to  them  expedient :  in  this  Act. 
by  sect.  30,  the  justices  have  power  to  dismiss  if  they  see  occai^ioc. 
A  large  discretion  is  given  in  each  instance:  but,  as  might  \>e 
expected,  the  *discretion  as  to  the  dismissal  of  oflScers  is  larger  in  tie 
case  of  a  lunatic  asylum  than  in  that  of  a  gaol. 

Patteson,  J. : 

On  reading  sects.  80  and  32  of.  stat.  9  Geo.  IV.  c.  40,  there  realh 
is  no  doubt  of  the  power  of  the  justices  to  remove.  No  mandova* 
therefore  ought  to  go.  Whether  or  not  the  Legislature  conteL:- 
plated  all  the  consequences  which  might  arise  (as  if  the  Bibhoi<. 
upon  a  removal,  were  to  refuse  to  revoke  his  licence  granted  to  the 
clergyman  who  is  removed,  or  grant  a  licence  to  another),  we  mc?: 
adhere  to  the  words  of  the  statute.  Sect.  82  is  in  the  nature  of  a 
proviso  annexed  to  sect.  80 ;  it  is  not  itself  an  express  enactment  <i.^ 
to  the  appointment ;  if  it  were  so,  it  would  be  very  imperfect,  for  it 
does  not  prescribe  who  is  to  appoint ;  and  the  appointment  woul«i 
be  left  undetermined,  unless  we  could  hold,  as  my  brother //a/r.#i>»' 
suggests,  that,  as  a  matter  of  general  law,  the  appointment  wjl^ 
with  the  incumbent  of  the  parish.  The  power  of  appointin*:;  i- 
clearly  given  to  the  visiting  magistrates  by  sect.  30,  the  chaplaiii 
being  one  of  the  **ofl&cers."  Then  follow,  in  the  same  section,  il^ 
words  giving  power  to  dismiss.  Unless  we  are  to  strike  the^^ 
words  out,  it  is  impossible  to  deny  that  the  visiting  justices  havf 
the  power  of  dismissal.  The  enactment  is  not  indeed  so  precise  a.« 
in  sect.  80  of  the  Gaol  Act,  4  Geo.  IV.  c.  64.  But  the  provisior. 
which  we  do  find  in  the  Gaol  Act  suggests  strong  reasons  for  ih- 
interpretation  which  we  are  putting  on  the  Act  before  us.  For  !•; 
the  Gaol  Act  the  justices  have  expressly  the  jwwer  to  remov*. 
altbougli  the  chaplain  to  the  gaol  must  be  licensed  as  here.  Tlui 
gets  rid  of  any  general  argument  as  to  the  impropriety  of  vesting 
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the  power  of  appointment  in  the  justices  with  *a  power  of  granting 
or  revoking  a  licence  in  the  Bishop.  And,  as  my  Lord  has  pointed 
out,  there  are  very  strong  reasons,  in  the  case  of  a  lunatic  asylum, 
for  giving  the  discretion  to  the  justices.  A  clergyman,  who  would 
perform  his  duty  with  perfect  correctness  in  any  other  situation, 
might  yet  so  conduct  himself  as  to  be  unfit  for  the  situation  of 
chaplain  to  a  lunatic  asylum.  To  me  it  appears  that  sect.  82 
excludes  the  supposition  that  the  appointment  is  to  be  in  the 
Bishop.  For,  by  that  section  a  chaplain  is  to  be  appointed,  who  is 
to  be  licensed.  The  licence  therefore  is  subsequent  to  the  appoint- 
ment. With  respect  to  the  regulations  which  visiting  justices  may 
impose,  I  can  conceive  that  great  difficulties  may  arise.  For  they 
may  think  it  right  to  impose  regulations,  obedience  to  which  a 
clergyman  may  deem  incompatible  with  his  duty.  But,  if 
inconveniences  of  that  sort  exist,  it  is  for  the  Legislature  to  cure 
them. 
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Coleridge,  J. : 

Although  some  important  questions  have  been  discussed,  I  think 
the  difficulties  have  principally  arisen  from  the  introduction  of 
irrelevant  matter ;  and  the  importance  even  of  that  matter  has 
been  exaggerated.  We  are  not  now,  I  think,  to  discuss,  directly  or 
indirectly,  the  right  of  the  Bishop  or  the  incumbent.  If  either 
were  to  appoint,  and  their  appointee  were  to  come  in  and  make 
claim,  those  rights  would  be  brought  under  discussion  :  but  we  are 
now  to  consider  whether  or  not  Mr.  Tebbutt  be  entitled  to  this  writ. 
As  to  the  salary,  there  may  or  may  not  be  a  portion  due :  but,  if 
the  claim  for  that  be  separated  from  the  rest  of  the  claim,  there  has 
been  no  such  demand  made  as  will  entitle  him  to  the  writ ;  if  it  be 
thought  proper  to  raise  a  question  on  *that,  let  there  be  a  distinct 
demand  and  refusal.  But  the  other  point  depends  upon  this, 
whether  or  not  this  individual  has  a  right  to  be  admitted.  Now 
he  has  been  either  well  or  ill  appointed.  If  ill,  he  has  no  claim  : 
if  well,  by  whom  ?  Clearly  not  by  the  Bishop  or  the  incumbent, 
nor  by  any  one  but  the  justices.  If  so,  under  what  authority? 
Not  under  the  general  authority  of  the  justices,  but  in  their 
character  of  visitors  of  the  Asylum ;  that  is,  under  sect.  80  only. 
In  that  section  there  are  words  giving  them  general  power  to 
appoint  officers  and  servants.  But  it  is  contended  that  those 
general  words  cannot  be  understood  to  include  this  special  func- 
tionary.   Why  not?    W^hat  is  there  degrading  to  him  in  saymg 


[  •i^^  ] 


728  . 


1842.     Q.  B.     2  Q.  B.  444—445. 


R.B. 


Reg. 

T. 

The 
Visitors 

OF  THB 

Middlesex 
Asylum. 


[  Nil  ] 


that  he  is  an  officer?  That  is  the  description  in  the  Gnol  Act, 
4  Geo.  IV.  c.  64,  as  appears  by  comparing  sect.  12  with  sect.  3*). 
It  is  also  the  description  in  stat.  4  &  5  Will.  IV.  c.  76,  ss.  46,  IW, 
as  we  have  lately  decided.  But  then  it  is  said  to  be  unlikely  that 
the  Legislature  could  have  vested  in  laymen  a  discretionary  power 
to  remove  a  clergyman.  That  is  actually  done  under  stat.  4  Geo.  IV. 
c.  64,  s.  80.  No  doubt,  the  power  is  there  more  definitely  markel 
out :  yet  there  can  be  no  reason  for  interpreting  the  two  Acts 
diflferently ;  and  my  Lord  has  already  pointed  out  why  the  enact- 
ment is  more  precise  in  one  than  in  the  other.  Sect.  82  of  staL  9 
Geo.  IV.  c.  40  is  clearly  a  proviso  to  sect.  80;  the  intermediat*? 
section,  31,  carries  out  the  enactment  of  sect.  80  as  to  the  week.y 
rate.  If  we  looked  at  sect.  82  alone,  we  should  find  no  power  of 
appointment  given  at  all.  If  the  Bishop  or  incumbent  has  the 
power,  under  this  section,  whence  is  the  salary  to  come  ?  Mv 
brother  Halcomhe  referred  us  to  sect.  12.  That,  however,  onljr 
gives  the  power  of  defraying  ^expenses  in  general  by  special  county 
rates.  Then  do  not  sections  80  and  82  reasonably  admit  of  a 
consistent  interpretation  ?  Sect.  80  gives  the  visiting  justices  po^tr 
to  appoint  officers :  and  by  sect.  82  they  are  bound  to  appoint  a 
chaplain,  who  is  to  be  in  full  orders :  and,  that  the  ecclesiastic^' 
jurisdiction  may  be  preserved,  the  chaplain  must  have  also  tKt 
licence  of  the  Bishop  of  the  diocese ;  and  the  licence  is  revoca)  le 
by  the  Bisbop.  It  is  certainly  possible  to  suggest  a  case  in  wh:«  h 
the  Bishop,  by  a  capricious  exercise  of  the  power,  or  the  justice:^. 
by  an  improper  appointment,  may  impede  the  working  of  this  Act, 
But  we  must  consider  that  the  Legislature,  when  it  rei)oses  ctm- 
fidence  in  particular  functionaries,  assumes  ihat  they  will  act 
reasonably.  It  is  not  reasonable  to  argue  this  question  as  if  Ike 
only  duties  incumbent  upon  the  chaplain  were  the  performance  jf 
service  on  Sundays  and  the  great  festivals,  as  prescribed  in  sect.  8i 
That  is  not  a  fair  interpretation.  Can  it  be  supposed  that  the 
chaplain  is  not  also  to  give  spiritual  advice  and  consolation  to  tit- 
patients  in  proper  cases  ?  If  such  a  construction  as  this  is  reqoirttl, 
the  inference  must  be  that  the  argument  cannot  be  supported. 


WiGHTMAN,  J. : 

It  is  admitted  that  the  original  appointment  of  Mr.  Tebbntt  w-- 
right.  But  then  it  is  argued  that  the  justices  have  no  i>ower  t- 
dismiss.  It  is,  however,  only  by  incorporating  sect.  82  with  sect.  Ik* 
that  any  power  of  api>ointment  appears  at  all.     If  so,  seek  80 
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authorizes  the  dismissal  as  \7ell  as  the  appointment.    This  is  the 

most  natural  view  of  the  intention  of  the  Legislature ;    and  it 

introduces  no  inconsistency.     Sect.  82,  in  terms  and  effect,  is  a 

proviso  to  sect.  30,  the  intermediate  section  containing  merely  a 

provision  ♦for   raising   money  to  carry  out   sect.  80.     It  is  said 

that  this  construction  is  objectionable,  as  giving  laymen  a  control 

in  spiritual  matters.     That  might  create  a  difficulty,  if  a  check 

were  not  placed,  by  sect.  82,  in   the  hands  of  the  Bishop.     No 

difficulty  now  arises,  which  might  not  equally  arise  under  the  Gaol 

Act,  4  Geo.  IV.  c.  64.     The  only  difference  is,  that  in  one  case  the 

power  is  given  to  the  justices  in  General  or  Quarter  Sessions,  and 

in  the  other  to  the  visiting  justices. 

Rule  discharged. 
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REG.  V.  The  INHABITANTS  of  ST.  GILES  in 

THE  FIELDS. 

(2  a  B.  446-449;  S.  C.  1  G.  &  D.  557;  11  L.  J.  M.  C.  18;  6  Jur.  192.) 

A  pauper,  in  1826,  purchased  a  leasehold  interest  in  parish  J.,  for  an 
unexpired  teim  of  94  years,  subject  to  an  annual  rent  of  150  guineas.  He 
occupied  the  premises  more  than  forty  days,  and  then  finally  quitted  thorn 
and  ceased  to  reside  within  ten  miles. 

Held,  that  he  had  gained  a  settlement  in  J.  '*by  virtue  of  "  a  **  posses- 
sion" of  an  ''estate  or  interest"  in  J.,  within  the  meaning  of  the  Poor 
Law  Amendment  Act,  1834  (4  &  5  Will.  IV.  c.  76),  s.  68,  which  settlement 
was  lost  when  he  removed  to  the  distance  of  ten  miles. 

On  appeal  against  an  order  of  Henry  More  ton  Dyer,  Esq.,  a 
police  magistrate  of  the  metropolis  (i),  dated  14th  November,  1840, 
for  the  removal  of  Henry  Walter  from  the  parish  of  St.  Giles  in  the 
Fields,  Middlesex,  to  the  parish  of  St.  James,  Westminster,  in  the 
same  county,  the  Sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case. 

The  pauper,  on  6th  September,  1826,  became  the  purchaser,  for 
1,575!.,  of  certain  leasehold  premises  called  the  ''  Turk's  Head,'' 
situate  in  the  appellant  parish.  The  leasehold  interest  purchased 
by  the  pauper  was  for  an  unexpired  term  of  ninety-four  years,  subject 
to  the  reserved  annual  rent  of  150  guineas ;  and  on  the  day  above 
mentioned  he  paid  the  purchase-money,  and  a  conveyance  of  the 
premises  was  duly  executed  to  him.  *The  pauper  and  his  family 
occupied  the  premises  from  the  time  of  the  purchase  until  June, 
1827,  when  an  execution  was  put  into  the  house,  under  which  the 
pauper's  goods  were  sold.     The  house  was  then  shut  up  until  25th 

(1)  See  as  to  the  jurisdiction  of  one  police  justice,  stat.  2  &  3  Vict.  c.  71,  s.  14. 
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strange  if,  by  the  course  of  argument  used  in  this  case,  the 
statutes  as  to  renting  tenements  could  be  evaded  under  the  sap- 
position  of  a  coming  to  settle.  The  order  of  Sessions  most  be 
confirmed. 

Coleridge  and  Wightman,  JJ.  concurred. 

Order  of  Sessivns  confirmed. 


1842. 
Jan,  25. 
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REG.   t.  The  INHABITAKTS  of  WHISSENDIXE. 

(2  Q.  B.  450—455;  S.  C.  1  G.  &  D.  560 ;  11  L.  J.  M.  C.  42 ;  6  Jur.  192.} 

A  pauper,  being  settled  by  apprenticesbip  in  M.,  gained  a  subsequent 
settlement  in  W.  by  residing  on  an  estate  there,  but,  becoming  lunatic 
while  he  continued  to  reside  on  the  same  estate,  he  was,  after  the  pisning 
of  the  Poor  Law  Amendment  Act,  1834,  removed  by  hi»  relations  to  the 
County  Lunatic  Asylum,  more  than  ten  miles  from  W.,  and  was  for  semal 
years  maintained  in  that  Asylum,  partly  by  his  relatives,  partly  by  the  rents 
of  his  said  estate,  until,  those  resources  proving  inadequate,  he  was  taken 
from  the  Asylum  and  brought  to  W.  for  one  night,  and  was  then  remored 
as  a  pauper  limatic  to  the  same  Asylum,  by  warrant  under  staL  9  Geo.  IV. 
c.  40,  s.  38(1). 

Held,  that  an  order  of  justices  on  the  overseers  of  W..  under  the  la^ 
mentioned  clause,  for  the  payment  of  a  weekly  sum  for  his  maintenance  in 
the  Asylum,  was  wrong,  the  pauper  having,  under  the  Poor  I.*aw  Amc-od- 
ment  Act,  1834,  s.  68,  lost  his  settlement  in  W.  by  ceasing  to  inliabit. 

The  churchwardens  and  overseers  of  the  parish  of  Whissendine, 
in  the  county  of  Rutland,  appealed  against  an  order  of  two  jastioes 
for  the  borough  of  Leicester,  which,  after  reciting  an  order  by  the 
same  justices  for  the  removal  of  Edward  Peach,  a  pauper  lunatic, 
from  the  parish  of  St.  Margaret,  in  the  said  borough,  to  the 
Lunatic  Asylum  for  the  County  of  Leicester,  and  that  the  same 
justices  had  made  due  inquiry  into  his  settlement,  adjudged  such 
settlement  to  be  in  Whissendine,  and  ordered  the  overseers  of 
Whissendine  to  make  certain  weekly  payments,  pursuant  to  the 
statute,  to  the  treasurer  of  the  said  Lunatic  Asylum  in  that  behalf. 
The  Sessions  confirmed  the  order  subject  to  the  opinion  of  this 
Court  on  a  case,  which  was  to  the  efifect  following. 

In  1827  the  pauper,  being  then  about  17  years  old,  had  gained  n 
settlement  by  apprenticeship  in  the  parish  of  St.  Martin,  Leicester. 
His  indentures  having  been  duly  cancelled,  he  then  went  to  live 
with  his  mother  in  Whissendine,  and,  from  that  time  to  thf 
beginning  of  1837,  continued  to  reside  with  her  there,  in  a  houw 

(1)  fiep.  8  &  9  Vict.  c.  126,  a.  1. 
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forming  part  of  an  estate  which  the  pauper  and  his  brothers  and        Rbo. 
sisters  took  as  devisees  under  their   ^father's  will,  the  pauper  xue  Inuadi. 
thjeeby  gaining  a  settlement  by  estate  in  the  appellant  parish.     ^hiSeji^ 
In   1837,   having  become   quite  insane,   he  was  removed   by  his        dine. 
relations  to  the  Leicester  County  Lunatic  Asylum,  more  than  ten       '■    *^   ^ 
miles  distant  from  Whissendine ;  and  he  remained  there  till  April, 
1841,  being  maintained  partly  by  his  relations,  and  partly  by  his 
share  of  the  rents  of   the  estate.     In  April,  1841,   his  relations 
declining  to  contribute  any  longer  to  his  support,  he  was  taken 
from  the  Asylum  and  brought  to  Whissendine,  where  he  remained 
one  night,  but,  on  the  parish  officers  there  refusing  to  acknowledge 
him  as  their  pauper,  he  was  taken  back  to  Leicester,  and  the  neces- 
sary warrant  and  order,  being  the  order  appealed  against,  for  his 
removal  to  the  same  Asylum  and  his'  maintenance    there   as  a 
pauper  lunatic  at  the  expense  of  Whissendine,  were  duly  obtained, 
served,  and  executed. 

On  the  trial  of  the  appeal,  the  appellants  contended  that  the 
operation  of  stat.  4  &  5  Will.  IV.  c.  76,  s.  68,  under  the  circum- 
stances, was  to  throw  the  pauper  back  on  his  antecedent  settlement; 
the  respondents  contended  that  the  case  was  not  within  this 
section,  and  that  the  section  does  not  apply  to  the  involuntary 
removal  of  insane  persons.  The  Recorder  confirmed  the  order 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  point 
raised  at  Sessions. 

The  case  was  argued  in  this  Term,  January  25th. 

Mellcyr,  in  support  of  the  order  of  Sessions  : 

The  case  of  pauper  lunatics  is  governed  by  stat.  9  Geo.  lY. 
c.  40.  On  a  comparison  of  the  preamble  of  that  statute  with  the 
preamble  of  stat.  4  &  5  Will.  lY.  c.  76,  nothing  appears  to  show 
that  the  Legislature  had  any  intention  by  the  latter  statute  to  alter 
or  amend  stat.  9  Geo.  lY.  c.  40. 

(Lord  Dbnman,  Ch.  J. :  There  is  no  reference  to  any  particular       [  452  ] 
statute ;  the  language  is  quite  general.) 

The  words  of  sect.  68  are  satisfied  by  referring  them  to  paupers 
generally.  A  pauper  lunatic  is  an  exception  to  the  general  case : 
he  cannot  gain  a  settlement  by  hiring  and  service,  or  any  other 
act  of  his  own.  An  ordinary  pauper  cannot  be  removed  from  his 
estate,  but  a  pauper  lunatic  may  be  removed  by  the  parish  from  his 
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Reo. 

r. 

Thb  Inhabi- 

TAKTS  OF 

Whissen- 

DINE. 


[  •453  ] 


estate  to  the  Lunatic  Asylum,  which  will  open  a  wide  door  to  fraud. 
if  such  a  removal  is  to  put  an  end  to  the  settlement.     The  Court 
will  not  suppose  a  branch  of  law  to  be  overturned  by  the  general 
words  of  the  statute,  without  any  thing  to  show  such  an  intention  un 
the  part  of  the  Legislature.   In  The  Mayor  of  Leicester  v.  Bunf^^j^^  .  i  • 
it  was  held  that  the  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  for 
permitting  the  general  sale  of  beer  by  retail  in  England,  does  not 
supersede  the  custom  of  a  borough,  that  no  person  shall  carry  on 
the  trade  of   an  alehouse  keeper  therein  who  is  not  a  burge?.^. 
because,  though  the  language  is  as  general  as  possible,  the  statute 
contains  no  reference  to  local  customs.     Several  instances  to  the 
like  effect  are  collected  in   7  Bac.   Abr.   457  (2),    Statute   (Ii    o. 
Secondly,  stat.  4  &  5  Will.  IV.  c.  76,  s.  68,  apphes  only  to  persons 
who  are  in  a  condition  of  mind  to  remove  voluntarily :  the  whole 
section  being  construed  together,  the  words  ''  cease  to  inhabit  ** 
imply  an   abandonment  of   the  intention   to   return.     The   word 
''  inhabit "  has  a  wide  signification,  and  does  not  necessarily  include 
residence :  2  Inst.  702.     In  Rex  v.  Sargent  (3),  Rex  v.  Mitrkeil  f*', 
and  other  cases,  an  occasional  return  to  the  place  has  been  held  a 
sufficient  ''^residence  to  constitute  a  good  burgess :  in  all  such  cases, 
the  Court  will   look   for  indications  of   the    intention  to  return. 
Would  removal  under  a  bad  order,  afterwards  quashed  on  appeal, 
extinguish  settlement  by  estate  ?  or  would  absence  on  a  joarnej  do 
so?    Here  the  absence  was  altogether  involuntary,  without  any 
thing  indicative  of  an  intention  to  inhabit  elsewhere  than  in  the 
parish  where  the  estate  was.  Rex  v.  Occxqners  of  St.  Luke^s  Hospitiil  {'^^ 
was  a  case  upon  rateability  in  respect  of  a   Lunatic  Asylum  :  and 
it  appears  from  The  Oovernors  of  the  Bristol  Poor  v.  Wait  {6)  that, 
wherever  there  is  an  independent  occupier  for  private  advantage, 
he  is  rateable :  but  the  lunatics  occupying  the  hospital  were  held 
not  to  be  rateable ;  had  they  not  been  lunatics,  they  would  have 
been  rateable  (7) ;  therefore,  lunatics  are  an  exception  to  the  general 
law.     Then  the  concluding  words  of  sect.  68,  "  or  in  case  he  may 
have  subsequently  to  such  inhabitancy  gained  a  legal  settlement  in 
some   other  parish,  then   to  such  other  parish,"  show  that  the 
persons  referred  to  are  such  as  have  the  capacity  of  obtaining  a 
subsequent  settlement. 

(1)  39  R.  R.  450  (5  B.  &  Ad.  246).  249. 

(2)  7th  edit.  (6)  44  R.  R.  370  (5  Ad.  «  EL  1). 

(3)  5  T.  R.  466.  (7)  See  Jtex  t.  Munday,  1  East  ^M; 

(4)  10  East,  511.  Rex  y.  Orteuy  32  B.  R.  639  ;9  B.  &  C. 

(5)  2  Burr.  1053.     8,  C.  1  W.  Bl.  203). 
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(Lord  Dbnman,  Ch.  J. :  He  may  not  be  always  a  lunatic.)  rbo. 

r. 

For  the  purposes  of  this  case,  it  must  be  assumed  that  he  is  one.         tants  of 

Whissek- 

(Patteson,  J. :  You  say  sect.  68  means,  not  merely  "  cease  to        ^^^^' 
inhabit*'  within  the  distance,  but  voluntarily   ''go  to   inhabit'* 
somewhere  else :  suppose  him  to  be  sent  to  prison ;  he  ceases  to 
inhabit.) 

The  Gaol  Acts  provide  that  the  prisoners  shall  not  gain  a  settle- 
ment :  that  case,  like  this,  would  depend  upon  the  evidence  of  an 
intention  to  return:  here,  there  is  nothing  to  indicate  any  other 
intention  than  that  of  returning  to  the  place  from  whence  he  had 
been  removed  whilst  residing  *with  his  mother  on  his  estate,  which  [  ♦454  ] 
he  still  retains. 

(Lord  Denman,  Ch.  J. :  Nothing  turns  on  the  gaining  a  settlement 
elsewhere :  those  words  are  added  only  to  avoid  all  question. 

Coleridge,  J. :  Stat.  9  Geo.  lY.  c.  40,  contemplates  two  cases : 
one  (sect.  88),  where  the  settlement  is  known  ;  the  other  (sects.  41, 
42),  where  it  is  not  known :  where  the  place  of  settlement  is  known, 
the  justices  are  to  make  an  order  upon  it ;  but,  if  that  settlement 
would  be  lost  by  the  very  removal,  are  they  then  to  inquire  into 
the  previous  settlement  and  make  a  new  order  according  to  the 
result  of  that  inquiry  ?) 

G.  T,  White,  with  whom  was  SpeUen,  contra ,  was  stopped  by 
the  Court. 

Lord  Denman,  Ch.  J. : 

If  the  Legislature,  in  framing  this  enactment,  had  been  expressly 
called  upon  to  take  into  consideration  the  case  of  pauper  lunatics, 
and  the  provisions  of  the  statute  of  9  Geo.  IV.  c.  40,  they  could  not 
have  used  words  more  proper  for  the  purpose.  The  pauper  ceases 
to  retain  the  settlement  by  estate  when  he  ceases  to  inhabit  within 
the  prescribed  distance ;  and  there  are  no  words  implying  that  it 
is  to  be  the  consequence  of  any  voluntary  act.  In  this  case  the 
pauper  did  unquestionably  so  cease  to  inhabit.  Perhaps  the 
Legislature  may  not  have  contemplated  all  the  consequences  which 
may  follow  with  regard  to  pauper  lunatics,  but  even  if  that  were 
80,  we  cannot  interfere,  against  the  clear  and  unambiguous  words 
of  the  statute. 


DINK. 
[  ♦456  ] 
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Reg.         Pattbson,  J. : 

V. 

Tub  Inhabi-       jf  ^jj^  lunatic  in  this  case  has  not  ceased  to  inhabit,  so  as  to 

TANTS  OF 

Whissen-  satisfy  the  words  of  the  statute,  it  is  difficult  to  see  what  construc- 
tion those  words  can  ^receive.  At  one  time  I  thought  it  was 
somewhat  strange,  and  that  a  parish  might  b}'  such  a  removal  as 
this  get  rid  of  a  burthen :  but  here  the  facts  are  not  so ;  for  the 
pauper  was  not  sent  by  the  parish,  but  by  his  relatives,  who 
supported  him  in  the  Asylum  until  1841.  I  cannot  see  any  doubt 
of  his  having  ^'  ceased  to  inhabit." 

Coleridge,  J. : 

I  am  of  the  same  opinion,  though  at  first  I  entertained  some 
doubts ;  and  I  still  doubt  whether  the  Legislature  contemplated  any 
such  effect  as  must  here  be  given  to  the  enactment.  Still  the 
words  are  very  clear,  and  show  a  manifest  intention  to  exclude  all 
considerations  but  inhabitancy  or  ceasing  to  inhabit.  It  cannot  be 
said  that  the  pauper  has  not  ceased  to  inhabit. 

WiGHTMAN,  J.  concurred. 

Orders  qnashed. 


1842.  KEG.   V.   The   INHABITANTS  op  HENDON. 

^1^'  (2  Q.  B.  455—468 ;  S.  C.  2  G.  &  D.  394 ;  12  L.  J.  M.  C.  3.) 

[  455  ]  .    By  the  Poor  Law  Amendment  Act,  1834,  a.  68,  if  a  party  settled  in  a 

pariBh  by  possession  of  an  estate  ceases  to  inhabit  within  ten  miles,  his 
settlement  is  thereby  lost :  but  the  settlement  commimicated  to  his  child  by 
such  possession  is  not  affected  by  the  statute. 

On  appeal  against  an  order  of  two  justices  for  removing  John 
Davies  from  the  parish  of  Hendon,  Middlesex,  to  the  parish  of 
Enstone,  Oxfordshire,  the  Sessions  quashed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  pauper  was  the  legitimate  son  of  Thomas  Davies,  and  had 
not  acquired  any  settlement  for  himself.  In  1814  the  pauper's 
father  married  Sarah  Gregory,  who  at  the  time  of  the  marriage 
[  •466  ]  was  the  yearly  tenant  and  *occupier  of  the  **  Crown  "  public-house, 
situate  in  the  appellant  parish,  at  the  annual  rent  of  91.  The 
pauper's  father  resided  in  and  occupied  the  same  house  for  several 
years  after  his  marriage ;  and  he  continued  to  reside  in  the  same 
parish  until  the  pauper  became  of  age  and  emancipated.  After  the 
emancipation  of  the  pauper,  and  after  the  passing  of  stat.  4  <b  5 
Will.  IV.  c.  76,  both  the  father  and  the  pauper  removed  to  a  greater 
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distance  than  ten  miles  from  the  appellant  parish,  and  continued         Reg. 
beyond  that  distance  until  the  pauper  became  chargeable  to  the  the  Inhabi- 
respondent  parish,  and  was  removed  by  the  present  order.  ^Sdon' 

The  question  for  the  opinion  of  this  Court  was,  whether,  under  the 
circumstances  stated,  the  pauper  was  settled  in  the  appellant  parish 
when  the  order  of  removal  was  made.  If  this-  question  should  be 
decided  in  the  affirmative,  the  order  of  Sessions  was  to  be  quashed ; 
if  in  the  negative,  to  stand  confirmed. 

Kelly,  in  support  of  the  order  of  Sessions : 

By  the  operation  of  stat.  4  &  5  Will.  IV.  c.  76,  s.  68,  when  the 
father  removed  to  the  distance  of  ten  miles  from  his  estate,  not 
only  his  own  settlement  but  that  of  his  son,  the  pauper,  was  lost. 
The  clause  enacts  that,  after  such  removal,  no  person  shall  retain 
**  any  settlement,  gained  by  virtue  of  any  **  (not  his)  **  possession  of 
any  estate,"  &c.  The  son's  settlement  here  was  gained  by  the 
father's  possession,  and  ceased  with  it.  It  may  be  said  that  the 
son's  settlement  was  acquired,  not  by  estate,  but  by  parentage ;  but 
that  is  not,  properly,  a  head  of  settlement ;  the  son's  settlement  is 
derived  from  that  of  the  father,  however  gained  by  him. 

(Coleridge,   J. :    If  the  father  had   gained  a    settlement    by 
apprenticeship  or  service,  *would  it  for  that  reason  be  correct  to       [  *ihi  ] 
describe  the  son's  settlement  as  so  gained  ?) 

The  son  here  began  to  acquire  his  settlement  at  the  moment  when 
the  father  took  possession  of  the  estate,  and  therefore  had  it  by 
virtue  of  that  possession,  and  only  while  it  continued.  If  he  had 
not  been  emancipated  when  the  father  removed,  it  is  clear  that  his 
settlement  would  have  been  gone. 

(Coleridge,  J. :  The  father's  settlement  changed  by  the  removal : 
but,  according  to  your  argument,  an  emancipated  son  would  lose 
his  settlement  without  gaining  another.) 

That  is  the  effect  of  the  statute.  And  it  is  possible  that  the 
father  too  might  have  no  settlement  that  could  be  ascertained. 
Where  a  party  loses  his  settlement,  it  is  not  because  he  acquires 
another.  The  question  turns  on  the  express  words  of  the  statute  : 
there  are  no  decisions  upon  it,  nor  analogous  cases. 

C,  Ratvlinsotif  contra,  was  stopped  by  the  Court. 
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Rbo.        Lord  Denman,  Ch.  J. : 

V. 

The  Inhabi-       1  think  it  is  clear  that  the  settlement  put  an  end   to   bv  tbi.^ 

TAKT8  OF  .1,1  ,         .  1  •  T*      L 

Hendon.  clause  must  be  one  gained  by  the  party  who  is  to  lose  it.  If  idaI 
were  not  so,  the  clause  might  take  effect  at  the  distance  of  three 
or  four  generations.  The  order  of  Sessions,  therefore,  mast  Ik 
quashed. 

Williams,  J.  concurred. 

Coleridge,  J. : 

It  makes  no  difference,  in  such  a  case  as  this,  that  the  child 
was  or  was  not  emancipated.  If  unemancipated,  he  would  not  lose 
the  original  settlement,  on  the  father's  removal,  by  this  claase,  but 
by  the  general  law,  and  he  would,  with  his  father,  regain  tht; 
[  *458  ]  ^settlement  he  had  before,  or  follow  the  father*s  settlement  if  the 
father  acquired  a  new  one. 

WioHTMAN,  J.  concurred. 

Order  of  Sesm^ms  qnathed. 


1842.  REG.   V.   GREENE. 

Jan.  20. 
(2  a  B.  460—466 ;  S.  C.  2  G.  &  D.  24  ;   H  L.  J.  M.  C.  107 ;  6  Jur.  777.  ■ 

L  *^^  J  On  motion  for  a  quo  toarranto  information  for  exercising  the  office  ••/ 

councillor  while  disqualified  by  5  &  6  Will.  IV.  c.  76,  s.  28(1): 

Held  that  a  borough  officer  who  administered  to  such  councillor  the 
declaration  prescribed  by  sect.  50,  knowing  of  the  disqualification,  cotiil 
not  be  heard  as  relator : 

Although  he  took  no  further  part  in  the  election  than  by  supporting  an 
unsuccessful  candidate,  and  acquiescing  in  the  result 

A  RULE  nisi  was  obtained,  last  Term,  for  an  information  in  the 
nature  of  a  quo  ivarranto,  calling  upon  Richard  Greene  to  show  by 
what  authority  he  claimed  to  be  a  councillor  of  the  borough  and 
city  of  Lichfield.  The  ground  assigned  was,  that,  at  the  time  of 
his  election,  he  held  an  office  or  place  of  profit,  other  than  that  of 
mayor,  in  the  gift  or  disposal  of  the  council,  viz.  the  office  of 
treasurer  to  the  trustees  under  a  Paving  Act  for  the  city  ;  and  thai 
[  *46i  ]  he  then  had  a  share  or  interest  in  *an  employment  by  and  on 
behalf  of  the  council,  viz.  as  banker  to  the  said  trustees  (2). 

(1)  Repealed  by  the  Municipal  Cor-  (2)  See   5    A    6    Will.    IV.  e    X 

porations  Act,  1882  (45  &  46  Vict.  c.      s.  28. 
50).     See  now  s.  12  of  that  Act. — A.  C. 
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Stephen  Brassington  made  affidavit  as  relator ;  and  be  disposed  rbo. 
that  he  was,  and  had  been  for  several  years,  a  citizen  and  burgess,  qhbbne 
and  a  councillor,  of  the  borough,  and  that  Greene,  on  6th 
November,  1840,  made  and  subscribed  before  deponent,  then 
being  such  councillor,  and  Bobert  Sharp,  another  councillor,  the 
declaration  required,  by  stat.  5  &  6  Will.  IV.  c.  76,  s.  50,  to  be 
made  and  subscribed  by  every  person  elected  to  the  office  of 
councillor ;  which  declaration  was  administered  to  Greene  by  the 
deponent  and  Sharp:  and  that  Greene  (who  was  a  banker)  held 
the  office,  and  had  a  share  and  interest  in  the  employment,  above 
mentioned,  at  the  time  of  his  being  elected  and  making  the 
declaration. 

It  appeared  by  the  affidavits  in  answer  that  Brassington  had  been 
well  acquainted  with  Greene's  intention  to  become  a  candidate  for 
the  office  of  councillor,  and  had  canvassed  for  the  party  opposing 
him ;  that  he  was  present,  on  November  2nd,  1840,  when  Greene 
was  elected  a  councillor,  and  acquiesced  in  such  election ;  that  the 
election  was  declared  and  published  on  the  8rd ;  that  no  notice  of 
Greene's  disqualification,  on  the  grounds  now  assigned,  was  given 
(as  far  as  the  deponents  knew)  before  or  at  the  time  of  the  election 
or  publication ;  and  that  Brassington  was  chairman  of  the  meeting 
(April  28th,  1888),  at  which,  if  at  all,  Greene  and  his  partner 
(Mr.  Palmer)  were  appointed  treasurers. 

Sir  W.  W.  Folletty  Solicitor-General  (with  whom  was  WiUnun-e) 
now  showed  cause : 

Brassington   is  disqualified  *from  being  a    relator  by  having      [  '462  ] 
himself  administered  the  declaration.     *    *    * 

Jerris  and  Cole,  contra.     ♦     ♦     ♦ 

Lord  Denman,  Ch.  J. :  [  ^^^  ] 

I  am  of  opinion  that  the  objection  here  taken  is  good.  It  is  not 
necessary  to  scan  particular  cases.  The  principle  is,  that  he  who 
has  concurred  in  inducing  a  party  to  exercise  an  office  cannot  be 
heard  in  this  Court  on  an  application  to  turn  him  out  of  the  office. 
If  nothing  more  appeared  than  the  performance  of  a  ministerial 
function,  the  case  might  be  otherwise.  But  it  is  only  when  the 
party  elected  wishes  to  act,  that  he  applies  to  have  the  declaration 
administered;  and  the  councillor,  by  consenting,  induces  him  to 
think  that  his  qualification  is  good.    It  is  argued  that  a  penalty 
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Reg.  would  have  been  incurred  by  not  taking  the  declaration ;  but  a 
Ghbeme.  penalty  is  likewise  imposed,  by  sect.  53,  for  exercising  office  with- 
out  being  qualified.  The  principle  which  precludes  a  party,  havin;:: 
acted  as  the  relator  did  in  this  instance,  from  applying  afterwards  to 
set  the  proceedings  aside,  is  the  same  which  prevails  in  other 
cases,  namely,  that  a  man  shall  not  take  his  chance  of  inconsistent 
advantages.  In  Rex  v.  Clarke  (i)  Lord  Kenyon  held  the  relators 
competent,  not  merely  because  the  alleged  concurrence  was  after 
the  election,  but  because  the  business  which  they  had  transaeteJ 
afterwards  was  necessary  for  the  corporation,  and,  as  be  said, 
''  There  must  be  magistrates,  and  the  powers  of  government 
cannot  stand  still  till  the  validity  of  a  former  disputed  election  is 
ascertained.'*  That  reasoning  is  satisfactory,  and  distinguishes  the 
case  from  this:  besides  that  the  relators,  in  that  case,  as  Lord 
Kenyon  observes,  did  object  at  the  time  of  the  election.  No 
authority  has  been  mentioned  which  limits  the  application  of  the 
[  *465  ]  principle  I  have  adverted  to  ;  and  this  *case  is  clearly  within  it. 
The  rule  must  therefore  be  discharged. 

Patteson,  J. : 

The  argument  for  the  relator  turns  wholly  on  this  assumption. 
that  the  statute  obliged  him  to  administer  the  declaration,  and  that. 
whether  the  party  were  well  or  ill  elected,  he  could  not  refuse  or 
even  remonstrate  :  for  in  this  case  nothing  of  the  kind  w&s 
done,  but  there  was  a  complete  acquiescence.  After  taking  the 
declaration,  Greene,  as  my  Lord  has  observed,  was  liable  to  the 
penalties  imposed  by  sect.  53 :  and  he  was  led  to  incur  them  by  the 
relator's  act. 

Coleridge,  J. : 

The  case  comes  within  the  principle  of  those  in  which  it  has  been 
held  that  a  man  shall  not  apply  to  the  Court  as  relator  if  he  has 
concurred  in  the  irregularity  of  which  he  complains.  The  act  on 
which  the  present  application  must  be  grounded  is  taking  the 
declaration ;  and,  if  it  is  asked  how  the  party  came  to  do  so,  the 
answer  is,  that  it  was  administered  to  him  by  a  councillor  who 
now  appears  as  the  relator.  If  the  councillor  did  it  involuntarily. 
that  would  not  be  a  concurrence.  But  a  test  of  the  reasonablenef;^ 
of  this  application  would  be,  to  ask  whether  a  mmidannts  would  hare 

(1)  5  R.  B.  d(H  (1  East,  38). 
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lain  on  refusal  to  administer  the  declaration.     The  disqualification         Rko. 
of  the  candidate  would  have  been  an  answer.     On  this  short  ground      qrs^ne. 
I  agree  that  the  rule  must  be  discharged.     Sect.  51  enacts  that,  if  a 
person  elected  shall  not,  within  five  days  after  notice,  accept  office  by 
luaking  the  declaration,  the  office  shall  be  deemed  vacant,  and  he 
sliall  be  liable  to  a  penalty.     But  (supposing  the  party  qualified) 
the  penalty  would  *not  attach,  nor  the  office  be  void,  if  he  had       [  *^66  ] 
been  always  ready  to  do  every  thing  on  his  part  for  the  purpose  of 
accepting. 

Williams,  J. : 

If  Brassington,  knowing  the  supposed  irregularity  in  this  election, 
still  administered  the  declaration  without  which  Greene  could  not 
act,  he  cannot  now  complain  that  Greene  is  acting. 

Rule  discharged  (l) . 


In  the  Matper  of  CLARKE.  i842. 

(2  Q.  B.  619—635  ;  S.  C.  2  G.  &  D.  780 ;  11  L.  J.  Q.  B.  75 ;  5  Jur.  757.)  '^^n^. 

Betum  to  a  hahtiis  corpus  (2)  by  the  warden  of  the  Fleet,  stating  that  a         [  ^^^  ] 
prifioner  was  committed  to  his  custody  **upon  the  following  order,"  and 
then  setting  out  an  order  purporting  to  be  made  by  the  Master  of  the 
Bolls: 

Held  insufficient,  as  not  directly  averring  by  whom  the  order  was 
made. 

The  return,  being  amended,  stated  that  the  committal  was  *'  by  an  order 
of  the  Court  of  Chancery,  made  by  H.  Lord  L.,  Master  of  the  Bolls,  of 
which  the  following  is  a  copy,"  setting  it  out  as  before :  Held  sufficient : 
and  that  an  order  by  the  Master  of  the  Bolls  was  properly  described  as 
an  order  of  the  Court  of  Chancery. 

The  order  stated  that,  the  piisoner  being  brought  to  the  Bar  of  the  Court 
under  a  commission  of  rebellion  for  not  putting  in  an  answer,  and  persisting 
in  his  contempt,  it  was  ordered,  on  motion  by  counsel,  that  he  l)e  turned 
over  to  the  Fleet  Prison,  and  remain  there  till  he  hath  answered,  and 
cleared  his  contempt,  and  the  Court  make  further  order : 

Ueld,  on  motion  to  quash  the  return  and  discharge  the  prisoner  :  That  no 
further  statement  of  a  warrant  or  authority  for  the  committal  was  requisite ; 
and  that,  on  this  return,  the  Court  would  not  intend  that  the  order  might 
have  been  made  elsewhere  than  at  the  Bar,  properly  so  described,  of  the 
Court  of  Chancery;  or  at  such  a  time  that  the  prisoner  might,  by  the 
practice  of  the  Court  of  Chancery,  or  by  stat.  11  Geo.  IV.  &  1  Will.  IV. 
c.  36,  be  entitled  to  bis  discharge  on  habeas  corpus. 

That,  the  order  appearing  by  this  statement  of  the  Master  of  the  Bolls 
to  be  made  in  due  exercise  of  his  jurisdiction,  this  Court  would  not  receive 

(1)  For  points  decided  on  motion  for  (2)  ISee  for  the  present  practice  on 

costs  in  this  case,  see  Rtry.  v.  Greene^      application  for  a  writ  of  habt-as  ctivpuSy 
4  Q.  B.  646.  C.  O.  B.  1886,  rr.  2H5  -245.— A.  C. 
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In  re  affidavits  to  show  that  the  order  was  made  in  a  private  room  and  not  in 

Clabkk.  Court. 

Also,  that  affidavits,  if  admitted,  to  prove  that  the  Master  of  the 
Rolls  was  acting  elsewhere  than  at  his  Court  in  the  Bolls*  house  would 
not  have  invalidated  the  order;  the  Master  of  the  Eolls  having  a 
jurisdiction,  which  this  Court  would  recognise,  when  sitting  elsewhere. 

pASi/LJCVy  on  January  17th,  moved  for  a  habeas  corpus  cum  causa 
to  be  directed  to  the  warden  of  the  Fleet,  to  bring  up  the  body  of 
William  Saint  Thomas  Clarke,  on  affidavits,  in  substance,  as  follows. 

John  Clarke  and  others  filed  a  bill  in  Chancery  against  the  said 
W.  S.  T.  Clarke,  to  which  he  appeared,  but  (for  reasons  now  stated) 
was  unable  to  put  in  his  answer.  The  plaintiffs  in  equity  sued  out 
a  commission  of  rebellion  against  him  for  not  putting  in  his  answer; 
and  he  was  thereupon  arrested  on  18th  October,  1841,  at  Lincoln, 
[  '620  ]  by  Bartholomew  Oates,  a  sheriff's  officer  and  *commissioner  named 
in  the  commission,  who  brought  him  in  custody  to  London,  and,  on 
October  15th,  took  him  to  the  private  residence  of  Lord  Langdale, 
the  Master  of  the  Bolls,  in  Grosvenor  Street.  He  was  there 
conducted  into  a  room  where  Lord  Langdale,  the  plaintiffs'  counsel 
and  solicitor,  and  two  or  three  other  persons,  were,  and  was  asked 
by  Lord  Langdale  why  he  had  not  put  in  his  answer.  He  replied 
that  he  was  unable  to  do  so,  for  reasons  which  he  gave.  After  some 
conversation  between  Lord  Langdale,  the  counsel  and  solicitor, 
which  W.  S.  T.  Clarke  heard  but  imperfectly  (but  which  related,  as 
he  believed,  to  the  commission  not  being  yet  returnable).  Lord 
Langdale  directed  that  he  should  be  transferred  from  the  custody 
of  Oates  and  delivered  to  the  warden  of  the  Fleet ;  and  Oates 
thereupon  took  him  to  the  office  of  the  plaintiffs'  solicitors,  where 
he  remained  between  one  and  two  hours :  he  was  then  taken  bv 

ft- 

Oates  to  the  Fleet,  and  delivered  to  the  warden.  W.  S.  T.  Clarke 
had  no  counsel  or  other  person  present  on  his  behalf  when  Lord 
Langdale's  direction  was  given.  And  he  deposed  that  the  only 
occasion  on  which  he  was  brought  to  the  Bar  of  the  Court  of 
Chancery  was  on  December  21st,  1841,  when  the  plaintiffs  brought 
him  by  habeas  carjyus  into  the  Bolls  Court,  Chancery  Lane,  and  he 
was  remanded  thence  to  the  Fleet,  and  the  bill  ordered  to  be  taken 
2)ro  confesHo:  and  that  he  did  not  know  whether  the  warden  received 
the  commission  of  rebellion  or  any  written  order  or  direction  as  his 
authority  for  receiving  and  detaining  the  deponent. 

The  writ  was  issued  as  prayed ;  and  the  warden  returned, — 
[  ♦621  ]  <«  That,  before  the  coming  of  the  Queen's  writ  of  *habcm  corpus  " 

&c.,  **to  wit  on  the  15th  October,  1841,  William  Saint  Thomas 
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Clarke,  in  the  said  writ  named,  was  committed  to  mj  custody  upon        in  re 
toe  following  order. 

"  Master  of  the  Bolls. 

'*  Friday,  the  15th  day  of  October,  in  the  fifth  year  "  &c. 
"1841. 
*  *  Between  John  Clarke  and  others       -        -        -        .    plaintiffs. 
William  Saint  Tliovias  Clarke      -         -         -     defendant. 

"  The  defendant,  William  Saint  Thomas  Clarke,  being  this  day 
brought  to  the  Bar  of  this  Court  by  virtue  of  a  commission  of 
rebellion  for  not  putting  in  his  answer  to  the  plaintiffs*  bill,  and 
the  said  defendant  still  persisting  in  his  contempt,  it  is,  on  the 
motion  of  Mr.  Rolt,  of  counsel  for  the  plaintiffs,  ordered  that  the 
Baid  defendant  William  Saint  Thomas  Clarke  be  turned  over  to  the 
prison  of  the  Fleet,  and  that  he  do  remain  there  till  he  hath  fully 
answered  the  plaintiffs'  bill,  cleared  his  contempt,  and  this  Court 
make  other  order  to  the  contrary."  The  return  then  stated  pro- 
ceedings by  which  Clarke  was  afterwards  charged  in  execution  at 
the  instance  of  other  plaintiffs,  and  discharged  :  and  that,  ''  on  the 
16th  December,  1841,  a  writ  of  habeas  corpus  cum  causis  was  left 
returnable  in  the  Court  of  Chancery  on  Tuesday,  the  21  st  December 
instant,  indorsed  '  By  the  Lord  High  Chancellor  of  Great  Britain. 
At  the  instance  of  John  Clarke  and  others.  Wainewrioht,  Clerk.' 
On  the  21st  December,  1841,  he  was  taken  into  the  Court  of  Chancery 
and  remanded." 

The  return  being  in  Court, 

Pashley  (on  January  21st)  moved  that  it  might  be  filed ;  which 
being  done,  he  moved  that  the  return  might  be  quashed  and  the 
prisoner  discharged.     The  afSdavits  *iised  in  moving  for  the  writ      [•622] 
show  ground  for  the  discharge. 

(Lord  Dekman,  Ch.  J. :  We  cannot  look  into  afSdavits.) 

It  is  not  proposed  to  go  into  the  merits  of  the  commitment,  but  to 
show  that  no  real  adjudication  took  place  at  the  Bar  of  the  Court  of 
Chancery,  where,  if  at  all,  the  commitment  for  contempt  should 
have  been  ordered,  l)y  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  s.  15. 
The  opinions  of  the  majority  of  the  Judges  stated  in  4  Bac.  Abr. 
140 — 146,  Habeas  Corpus  (B.)  (7th  ed.),  support  the  admissibility 
of  affidavits.  And,  further,  this  is  a  case  in  which  the  truth  of  the 
facts  may  be  inquired  into  under  stat.  56  Geo.  III.  c.  100,  s.  3,  the 
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In  re  proceeding  in  which  Clarke  is  committed  not  being  a  ''criminal  or 
LAEKE.  supposed  Criminal  matter  ;  '*  nor  process  in  a  civil  suit :  Ex  jiaiie 
Beeching  {!).  In  Leonard  Watson* 8  case  (2)  it  was  not  laid  down 
that  for  some  purposes,  at  least,  affidavits  might  not  be  receivable. 
Coleridge,  J.  said,  in  the  case  of  the  Sheriff  of  Middlesex  (3),  "  It 
is  contended  that  affidavits  may  be  received  to  explain  the  facts 
returned.  But  the  return  states  simply  an  adjudication  of  contempt. 
There  is  nothing  in  the  affidavits  referred  to  which  controverts  the 
fact  of  such  an  adjudication.'*  But  here  the  affidavits  would  explain 
the  facts  returned,  and  would  hot  controvert  the  return  by  denying 
the  adjudication;  for  the  warden  does  not  assert  that  the  Court  of 
Chancery  made  an  order,  but  only  that  Clarke  was  committed  to 
his  custody  "  upon  the  following  order,"  which  is  then  set  out. 
A  return  in  such  terms  is,  on  the  face  of  it,  bad.  It  should,  at 
least,  have  pursued  the  form  used  in  the  case  of  The  Earl  of 
Shaftesbury  (4),  which  perhaps  might  have  sufficed. 

[  623  ]  Jenis  and  Crompton,  who  opposed  the  discharge  on  behalf  of 

the  plaintiffs  in  the  Chancery  suit,  were  called  upon  by  the 
Court  to  answer  this  last  objection  : 

The  commissioner  of  rebellion,  when  he  delivers  the  party  to  the 
warden,  delivers  only  a  copy  of  the  order. 

(WioHTMAN,  J. :  This  neither  is  the  paper  itself,  nor  purports  to 
be  a  copy.) 

The  warden  sets  out  the  order  on  his  own  responsibility,  and  is 
liable  for  a  false  return  if  he  alleges  it  untruly.  And  the  return 
states  that,  after  the  committal,  a  habeas  corpus  was  sued  out  by  the 
plaintiffs  in  the  Chancery  suit,  under  which  Clarke  was  ''t^ken  into 
the  Court  of  Chancery  and  remanded."  The  original  authority  may 
be  inferred  from  this. 

(Coleridge,  J. :  We  know  nothing  of  that  proceeding.) 

That  part  of  the  return  shows  that  the  party  is,  now  at  least,  a 
prisoner  of  the  Court  of  Chancery  at  the  suit  of  John  Clarke  and 
others ;  and  this  Court  will  not  interfere  where  the  commitment 
appears  to  be  by  another  Court  in  a  case  there  depending  :  Barrack 
V.  Newton  (5). 

(1)  28  R.  R.  224  (4  B.  &  C.  136J.     296). 

(2)  48  R.  R.  659  (9  Ad.  &  El.  731).     (4)  6  How.  St.  Tr.  1269. 

(3)  52  R.  R.  337  (11  Ad.  &  El.  273,    (o)  1  Q.  B.  525. 
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(Lord  Dbnman,  Ch.  J. :  The  point  was  taken  for  granted  there.)  In  re 

Clarke. 

If  the  Court  think  the  objection  fatal,  leave  will  probably  be  given 
to  amend,  as  the  defect  is  in  form  only. 

(Lord  Denman,  Gh.  J. :  You  appear  for  the  plaintiffs  in  the  suit ; 
we  do  not  know  that  the  warden  wishes  to  amend.) 

Ills  clerk  is  here,  and  requests  that  the  application  may  be  made. 
The  amendment  will  consist  in  stating  that  the  Master  of  the 
Rolls  made  an  order,  of  which  the  recited  instrument  is  a  copy. 
If  the  prisoner  is  now  discharged,  the  plaintiffs,  without  any  fault 
of  their  own,  must,  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  s.  15, 
rule  5,  lose  all  the  benefit  of  their  process  of  contempt. 

(Lord  *Denman,  Ch.  J. :  In  Leonard  iVat8ou*8  case  (i)  the  return       [  ♦624  ] 
was  amended,  but  by  consent.) 

No  consent  was  necessary.  **  Want  of  averment  of*  "  matter  of 
fact,  may  be  amended  in  a  return  in  Court ;  "  Anonymous  case  in 
1  Mod.  (2)  :  and  it  seems  by  that  case  that,  before  the  return  was 
filed,  the  party  returning  might  amend  it  himself,  at  his  peril. 
Chambers's  case  (3)  is  also  in  favour  of  the  amendment. 

Pashleiff  contra : 

The  remand  on  December  21st  is  not  equivalent  to  an  adjudication 
of  contempt. 

(Lord  Denman,  Ch.  J. :  We  have  no  doubt  of  that.) 

There  is  no  authority  for  permitting  an  amendment,  without  consent, 
when  a  return  is  filed.  And,  if  the  Court  had  a  discretionary  power, 
it  would  not  exercise  that  discretion  to  exclude  truth  and  support  an 
irregular  jurisdiction. 

Lord  Denman,  Ch.  J. : 

The  objection  which  has  been  taken  appears  clearly  good.  A 
\vritten  pa{)er  is  returned,  without  stating  any  quarter  from  which 
it  comes.  There  is  no  question  whence  it  does  in  fact  come ;  but 
the  return  ought  to  be  good  in  itself.  Then  as  to  the  amendment. 
There  is  no  doubt  of  our  having  the  power  to  order  it :  the  question 
is,  whether,  in  our  discretion,  we  shall  do  so.  In  Chambers  s 
case  (3)  the  Marshal  returned  that  the  prisoner  ''was  committed  for 

(1)  48  R.  R.  659  (9  Ad.  &  El.  731,  (2)  1  Mod.  102. 

702).  (3)  Cro.  Car.  133. 
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In  re  insolent  behaviour,  and  words  spoken  at  the  council  table."  This 
Court  held  the  return  insufficient  for  not  setting  out  the  words,  but 
advised  the  Marshal  to  amend  it  before  the  21st  of  October  following. 
In  the  Anonymous {i)  case  cited  at  the  Bar  a  brewer,  committed 
[  ♦625  ]  for  not  paying  excise  *duty,  was  brought  up  by  liaheas  corpus,  and 
the  return  objected  to  for  not  showing  that  he  was  a  common 
brewer :  and  the  Court  allowed  an  amendment  at  the  peril  of  those 
making  the  return.  The  practice  as  to  permitting  amendments  is 
also  shown  by  an  AnonymoiLs{2)  case  in  Fortescue.  And  in  the  case 
In  the  matter  of  Power  (s),  where  the  return  to  a  habeas  voi^nis  sei  forth 
the  warrant  of  commitment  imperfectly.  Lord  Eldon,  after  motion 
to  discharge  the  prisoner,  consulted  the  Lord  Chief  Justice  of  this 
Court  on  the  question  of  amendment;  and  their  opinion  was,  ''that 
the  Chancellor  could  and  should  order  the  gaoler  to  amend  his 
return,  by  annexing  thereto  a  copy  of  the  warrant  of  the  commis- 
sioners or  the  warrant  itself."  Lord  Eldon  had  previously 
observed:  '' It  would  be  a  strong  thing  to  say,  that  the  merits  of  a 
committal  are  to  be  tried  merely  by  the  return  to  the  writ,  however 
erroneous  that  return  may  be.  If  such  were  the  rule,  then  the 
person,  who  makes  the  return  to  the  writ,  would,  in  fact,  by  making 
a  return  short  of  the  truth,  assume  to  himself  the  power  of  dis- 
charging a  prisoner  who  may  have  been  properly  committed." 
That  is  the  plain  common  sense :  and  we  should  be  wanting  to  it 
if  we  did  not  allow  an  amendment  here  in  the  form  proposed ;  the 
warden  making  it  at  his  peril  if  it  should  turn  out  that  the  order  is 
not  an  order  of  the  Court  of  Chancery. 

Patteson,  Coleridge,  and  Wiohtman,  JJ.  concurred. 

The  return  was  then  amended  in  Court,  by  striking  out  the 
f  ♦626  1  words  **  upon  the  following  order,"  and  inserting  ♦in  their  place ; 
**  by  an  order  of  the  High  Court  of  Chancery,  made  by  the  Right 
Honourable  Henry  Lord  Langdale,  Master  of  the  Eolls,  of  which 
the  following  is  a  copy."  And,  the  prisoner's  counsel  then  praying 
time  to  consider  the  return,  as  amended,  the  case  was  adjourned 
to  this  day. 

Pashley  now  moved  that  the  amended  return  might  be  quashed, 
and  the  prisoner  discharged  : 

First,  it  is  not  shown  that  the  warden  received  any  warrant  to 

(1)  I  Mod.  lOJ.  (3)  2  RuKs.  5S3. 

(2)  Fort.  273. 
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detain  the  prisoner;  and,  if  he  did,  the  warrant  ought  to  have         in  re 

Olabkb 
been  returned.     The  general  rule  is  that  every  imprisonment  must 

be  by  due  process  of  law  :  and  due  process  of  law  is  a  commitment 
by  lawful  warrant,  either  in  deed  or  in  law,  as  is  laid  down  in 
2  Inst.  52,  187.  There  are  cases  (as  was  pointed  out  on  the  argu- 
ment in  Leonard  Watson's  case  (i))  where  an  actual  warrant  is 
unnecessary ;  but  this  is  not  one  of  them.  The  doctrine  of  Rex  v. 
Clerk  (2)  applies  here.  **  Where  a  commitment  is  in  Court  to  a 
proper  officer  there  present,  there  is  no  warrant  of  commitment, 
and  therefore  he  cannot  return  a  warrant  in  hac  verba,  but  must 
return  the  truth  of  the  whole  matter  under  peril  of  an  action ;  but 
if  he  be  committed  to  one,  that  is  not  an  officer,  as  in  this  case, 
there  must  be  a  warrant  in  writing,  and  where  there  is  one,  it 
must  be  returned ;  for  otherwise  it  would  be  in  the  power  of  the 
gaoler  to  alter  the  case  of  the  prisoner,  and  make  it  either  better 
or  worse  than  it  is  upon  the  warrant ;  and  if  he  may  take  upon 
him  to  return  what  he  will,  he  makes  himself  judge ;  whereas  the 
Court  ought  to  judge,  and  that  upon  the  warrant  itself."  (He  then 
proceeded  to  argue  the  *case  upon  the  necessity  of  a  warrant,  and  [  •627  ] 
of  the  warrant  being  set  forth  in  the  return,  citing  BiishelVs  case  (3), 
Vicas  V.  Lord  Brougham  (4),  hi  the  matter  of  Power  (5),  Burdett  v. 
Abbott  (6),  cage  of  the  Sheriff  of  Middlesex  (7),  the  form  of  an  order 
of  commitment  in  2  Deac.  Bank.  L.  410,  directing  that  a  warrant 
issue;  Com.  Dig.  Imprisonment  (H.  5),  (H.  7),  Ilex  v.  Suddis(s). 

(Coleridge,  J. :  The  words  "  that  the  said  defendant  *'  **  be 
turned  over  to  the  prison  of  the  Fleet  "  may  imply  that  the  warden 
was  present  when  the  order  was  made. 

Lord  Denman,  Ch.  J. :  The  contempt  in  Burdett  v.  Abbott  (6), 
for  which  a  warrant  was  issued,  was  not  a  contempt  in  presence  of 
the  House  of  Commons.) 

Again,  this  return  is  defective,  because  it  does  not  show  that  the 
order  may  not  in  fact  have  been  made  in  a  private  room,  or  at 
such  a  time  that  the  prisoner  would  now,  by  the  practice  of  the 

(1)  48  R.  E.  659  (9  Ad.  &  El.  731,  order  of  Court,  without  warrant. 
775).  (4)  6  Car.  &  P.  249. 

(2)  I  Salk.  349.  (5)  2  Russ.  583. 

(3)  Yaughan,    135.    There,    as    he  (6)  12  R.  R.  450  (14  East,  1). 
argued,  the  sheriffs  wei-e  in  Court,  and  (7)  52  E.  R.  337  (1 1  Ad.  &  El.  273). 
therefore    the    commitment    was    by          (8)  48  R.  R,  677—680  (1  East,  306) 
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In  re        Court  of  Chancery,  or  under  stat.  11  Geo.  IV.  &  1  Will.  IV.  c  3H, 

Ot  ark  r 

be  entitled  to  his  discharge.  The  return  should  have  excluded  the 
presumption  of  any  such  state  of  facts.  The  statement  in  the 
order,  that  the  prisoner  was  brought  to  the  Bar  of  the  Court,  is 
not  sufficient ;  for  this  might  be  untrue,  and  yet  no  action  lie 
against  the  warden  for  a  false  return.  DeybeVs  case  (i)  shows  the 
certainty  required  on  these  points  (2). 

[  628  ]  But,  supposing  this  return  to  be,  on  the  face  of  it,  sufficient, 

the  prisoner  may  show  by  affidavit  that  the  Master  of  the  Bolls, 
when  he  made  the  order,  had  not  jurisdiction.  Colb&idge,  J.,  in 
the  case  of  the  Sheriff  of  Middlesex  {s),  says  that  the  Court  cannot 
enquire  whether  the  House  of  Commons  made  a  right  adjudication 
or  not,  ^^  if  the  House  had  jurisdiction  to  make  it/*  In  Rex  t. 
Wilkes  (4)  the  affidavits  on  which  the  habeas  corpus  had  been 
obtained  were  noticed  by  the  Court  of  Common  Pleas  in  considering 
the  return.  And  in  the  case  In  the  fnatter  of  Power  (5)  Lord  Eldon 
must  have  thought  himself  entitled  to  look  into  matters  of  fact 
affecting  the  return,  before  deciding  on  its  merits.  When  orders 
of  justices  are  brought  up  by  certioran,  the  Court  will  not  allow  an 
enquiry  into  the  merits  by  affidavit ;  but,  if  the  jurisdiction  lie 
disputed,  they  will  hear  affidavits  on  that  point:  Hex  v.  Great 
Marlow{6)f  Hex  v.  The  Justices  of  Somersetshire  (7)  ^  Rex  v.  Tkr 
Justices  of  the  North  Riding  of  Yorkshire  (8),  Rex  v.  The  ParufhitmtrM 
of  St.  James,  Westminster  {9),  Reg.y,  The  Justices  of  Cheshire  (io», 
Rex  v.  The  Justices  of  Cambridgeshire  (11).  The  same  rules  apply 
whether  the  order  be  made  by  a  justice  of  the  peace  or  by  the 
Lord  Chancellor  :  Christie  v.  Umcin,  judgment  of  Coleridge,  J,  (12». 
In  moving  for  a  prohibition,  the  want  of  jurisdiction  may  be  shown 
by  affidavit:  Buggin  v.  Bennett {iz).  The  principle  on  which  these 
decisions    rest    was    acted  upon   (though  not  with    reference  to 

[  •629  ]       affidavits)  in  Ferguson  v.  Motion  (14),  and  *is  generally  stated  and 
applied  in  Story,  Conflict  of  Laws,  491  et  seq.,  chap.  15. 

(1)  4  B.  &  Aid.  243.  (4)  2  Wils.  151,  154. 

(2)  PashUy  altK)  contended  here  that  (5)  2  Ru88.  583. 

the  prisoner  would  be  entitled  to  plead  (6)  6  R.  R.  420  (2  East,  243). 

to  the  return,  showing  the  true  state  (7)  5  B.  &  C.  816. 

of  facts,  as  was  done  in   (hinhner^s  (8)  6  B.  &  C.  152. 

case  (Cix).  Eliz.  821).    The  Court  said  (9)  2  Ad.  &  El.  241. 

that  this  application  might  be  made  0^)  B  Ad.  &  El.  398. 

when  the  question  on  the  validity  of  (11)  4  Ad.  &  El.  Ill,  122. 

the    return    had    been    decided.     See  (12)  11  Ad.  &  El.  373.  379. 

p.  7oO,  post,  (13)  4  Burr.  2033,  2038. 

(3)  52  R.  R.  337  (11  Ad.  &  El.  296).  (14)  52  R.  R.  301  (11  Ad.  &  El.  ITVi. 
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The  Court  then  desired  to  hear  the  other  side  on  the  objections        in  re 
to  the  return  itself. 

Jenis  (with  whom  was  Crom-pton)^  contra  : 

There  is  no  doubt  that  if  a  formal  warrant  exist  the  return  ought 
to  show  it.  But  **  warrant/'  when  spoken  of  without  particular 
technical  application,  means  authority.  In  proceedings  in  Chancery 
to  enforce  decrees  and  orders  between  party  and  party,  or  the  putting 
in  of  answers,  there  is  no  warrant.  The  distinction  in  respect  of 
cases  between  parties  and  cases  between  persons  not  parties  is  pointed 
out  in  1  Smith's  Practice  of  the  Court  of  Chancery,  428  et  seq.  (i), 
Book  1,  c.  47.  The  process  against  a  party  is  by  attachment,  to 
enforce  an  answer ;  and  by  writ  of  execution,  and  attachment  in 
case  of  disobedience,  to  enforce  decrees  and  orders  ;  if  the  attach- 
ment is  returned  non  est  inventus^  the  proceedings  are  carried  on 
to  the  issuing  of  a  commission  of  rebellion  :  and  the  party  in 
default,  '^  if  taken  upon  a  commission  of  rebellion,"  '*  is  brought 
into  Court  by  one  of  the  commissioners,  and  upon  motion  is  handed 
over  to  the  Fleet :  "  1  Smith's  Practice,  p.  482  (2).  But  (s)  against 
one  who  is  not  a  party  no  writ  of  execution  or  attachment  can 
issue ;  he  is  served  with  a  copy  of  the  order  (the  original  being 
shown) ;  on  disobedience,  an  order  for  commitment  is  obtained  on 
motion;  and,  in  that  case,  but  not  in  the  case  of  a  party  (4),  *a  [  *630] 
warrant  is  made  out,  and  signed  by  the  Lord  Chancellor,  on 
which  the  person  in  default  is  committed  to  the  Fleet.  The 
practice  is  in  part  shown  by  an  Anonyviotis  (5)  case  in  14  Vesey. 
In  bankruptcy  there  is  no  writ  or  warrant  as  between  party  and 
party ;  though  a  warrant  may  be  issued  in  proceedings  which  are 
collateral,  as  was  done  in  Dicasv.  Lord  Brougham  {e).  Even  if  a 
warrant  were  necessary  by  the  practice  of  the  Court,  it  ought  not 
to  be  presumed  that  the  practice  had  been  departed  from  in  this 
particular  instance.  It  is  not  denied  that  if  Clarke  and  the  warden 
were  both  in  Court  the  commitment  might  have  been  made  without 
warrant :  now  Clarke  was  present ;  and  it  is  not  going  far  to 
presume  that,  in  the  Court  of  Chancery,  the  warden,  who  is  its 
officer,  or  his  deputy,  was  also  in  attendance.  As  to  the  next 
objection :  the  return  states  a  commitment  by  a  Court,  in  a  matter 

(1)  2nd  ed.    And  see  Book  1,  c.  14.      equity  Judges  in  priyate." 

(2)  It  is  said,  1  Smith's  Pract.  183,  (3)  Book  1,  c.  47,  pp.  440  tt  seq, 
B.  1,  c  14,  that  such  motion  **  may  be  (4)  See  pp.  431,  432. 

made  on    a    day    not   appointed   for  (d)  14  Yes.  207. 

uiotions,  and  even  before  one  of  the  (6)  6  Car.  &  P.  249. 
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In  re  within  its  competency :  it  could  not  be  necessary  to  add  that  the 
commitment  took  place  at  the  Bar  of  the  Court.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman,  Ch,  J. : 

The  objections  on  the  face  of  the  return  cannot  be  supported. 
The  Court  of  Chancery,  as  the  warden  informs  us,  has  stated  by  its 
order  that  this  party  was  committed,  at  the  Bar  of  the  Court,  to  the 
custody  of  the  warden,  for  a  contempt.  We  are  bound  to  give 
credit,  in  the  first  instance,  to  the  statement  in  that  order.  It 
is  said  that,  under  supposable  circumstances,  the  order  may  have 
been  wrongly  made  :  but  we  cannot  intend  that.  We  must  give  so 
much  credit  to  the  order  as  to  suppose  that  it  was  grounded  upon 
[  *63]  ]  a  contempt  actually  committed,  and  *was  a  proceeding  at  the  Bar 
of  the  Court.  We  therefore  think  that  the  return,  as  made,  is 
a  good  return.  If  the  prisoner's  counsel  wishes  to  add  anything 
on  the  admissibility  of  affidavits  controverting  the  facts  returned, 
he  may  do  so. 

Pashley,  for  the  prisoner,  on  the  last  point : 

It  is  not  proposed  to  contend  that  an  order  of  commitment  was 
not  made,  but,  confessing  that,  to  show,  in  avoidance  of  the  return, 
that  the  detention  was  unlawful;  as  was  done,  by  pleading,  in 
Gardener's  case  (i),  and  by  suggestion  in  Swallow  v.  The  Cittf  **/ 
London  (2). 

(Patteson,   J. :    There    a    fact    collateral    to    the    return    was 

suggested.) 

In  3  Hawk.  P.  C.  223  (7th  ed.),  B.  2,  c.  15,  s.  78,  it  is  said  :  **  Ii 
seems  to  be  agreed  that  no  one  can  in  any  case  controvert  the 
truth  of  the  return  to  a  habeas  corpus,  or  plead  or  suggest  any 
matter  repugnant  to  it.  Yet  it  hath  been  holden,  that  a  man  may 
confess  and  avoid  such  a  return,  by  admitting  the  truth  of  the 
matters  contained  in  it,  and  suggesting  others  not  repugnant, 
which  take  oflf  the  effect  of  them  : "  and  Swallow  v.  The  Citif  *^' 
London {2)  is  cited.  The  plea  to  the  return  in  Gardeners  cased' 
appears  in  Trem.  P.  C.  354,  referred  to  in  a  note  on  Leon^ri 
Watson's  case  (3).     In  Goldswain's  case  (4),  on  habeas  corpus,  and 

(1)  Cro.  Eliz.  821.     See  SnintJohtrs  (3)  48  B.  R.  659  (9  Ad.  &  EL  Til. 
case,  o  Co.  Bep.  71  b.                                    788,  n,{^), 

(2)  1  Sid.  287.  (4)  2  W.  Bl.  1207. 
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return  justifying  the  arrest  under  a  press  warrant,  the  Court  of  in  re 
Common  Pleas  took  notice  of  affidavits  (filed  on  moving  for  the 
writ)  which  showed  that  the  prisoner  was  exempt  from  impress- 
ment, by  his  condition  and  the  circumstances  in  which  he  stood, 
at  the  time  of  his  capture.  *Gould,  J.,  said  there :  **  I  do  not  [  ^632  ] 
conceive,  that  either  the  Court  or  a  party  are  concluded  by  the 
return  of  a  habeas  corpus,  but  may  plead  to  it  any  special  matter 
necessary  to  regain  his  liberty :''  and  he  cited  Saint  John's  case(i) 
from  Coke*s  and  from  Croke's  Reports  (2).  In  the  present  case  it 
could  be  shown  that  the  order  of  commitment  was  made,  not  at 
the  Bar  of  the  Court,  but  in  a  private  house :  and  the  warden  is 
not,  by  his  return,  pledged  to  a  contrary  assertion.  Had  he 
described  the  place  in  terms,  this  Court  must  have  held  that  the 
order  was  not  made  at  the  Bar  of  the  Court  of  Chancery,  and  that 
the  prisoner,  not  appearing  to  have  been  brought  to  the  Bar 
within  thirty  days  of  his  arrest,  was  now  entitled  to  be  discharged, 
by  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  86,  s.  16,  rule  5. 

(Coleridge,  J. :  If  the  return  had  said  that  the  order  was  made 
in  a  private  house,  could  we  have  enquired  whether  the  place  was  the 
Bar  of  the  Court  or  not,  the  Court  stating  in  the  order  that  it  was  ?) 

The  Bolls*  Court  ought  not  to  be  held  at  any  house  but  that 
of  the  Bolls.  The  patent  of  the  Master  of  the  Bolls  (3)  seems 
to  restrict  him  to  that  place :  and  stat.  7  Will.  IV.  &  1  Vict. 
c.  46,  treats  the  Court  as  locally  connected  with  the  site  of  the 
mansion.  The  Bolls'  Court  differs  in  that  respect  from  the  Court 
of  the  Lord  Chancellor,  who  is  Chancellor  wherever  he  may  sit, 
and  from  those  of  the  Vice-Chancellors  under  stats.  58  Geo.  III. 
c.  24,  and  5  Vict.  c.  5. 

(Coleridge,  J. :  The  Master  of  the  Bolls  sits  at  Westminster.) 

It  does  not  appear  how  that  practice  is  authorized.     At  all  events 

a  private  room  could  not  be  considered  as  his  Court.     Further, 

♦the  amended  return  speaks  of  **  an  order  of  the  High  Court  of       [  'ess  ] 

Chancery  "  made  by  the  Master  of  the  Bolls.     But  his  order  is 

not,  strictly,  the  order  of  the  Court  of  Chancery.     An  appeal  lies 

from  him  to  the  Lord  Chancellor :  and  it  seems  to  have  been 

doubted  formerly  whether  he  could   make  a  decree  without  two 

Masters :  Com.  Dig.  Chancery  (B  4).     Certain  powers  given  to  the 

(1)  5  Co.  Rep.  71  b.  (a)  4  Inst.  96. 

(2)  Cro.  Eliss.  821  (Oard^fter's  case). 
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In  re        Court  of  Chancery  by  stat.  11  Geo.  IV.  &  1  Will.  R^  c.  36,  are 

OT  AR.ICR 

extended  by  express  enactment  (sect.  18)  to  the  Master  of  the  Kolb. 
Jenis  and  CromptoUy  contra,  were  not  further  heard. 

LoBD  Dbnman,  Ch.  J. : 

As  to  the  objection  on  the  face  of  the  return,  now  stated,  that  the 
Master  of  the  Bolls  is  not  a  Judge  who  can  make  an  order  of  the 
Court  of  Chancery,  there  is  no  doubt  that  we  must  notice  what  has 
been  the  uniform  practice   in  this  respect.     The  statutes  which 
have  been  referred  to  do  not  show  that  the  authority  of  the  Mastek 
OF  THE  Bolls  is  confined  to  a  particular  place.     The  facts  relied 
upon  amount  only  to  this,  that  his  ordinary  Court  is  not  at  West- 
minster.    I  think,  therefore,  that  affidavits  to  show  where  be  was 
actually  sitting,  for  the  purpose  of  this  objection,  would  be  of  no 
avail.     The  order  states  that  the  prisoner  was  brought  to  the  Bar 
of  the  Court.     Suppose  affidavits  were  offered  to  show  that  the 
Master  of  the  Bolls  made  his  order  elsewhere  than  in  the  place 
where  his  Court  usually  sits;  they  could  not  be  received  for  the 
purpose  of  proving  that  what  he  adjudged  to  be  the  Bar  of  his 
Court  was  not  so.     The  adjudication  of  any  competent  authority, 
deciding  on  facts  which  are  necessary  to  give  it  jurisdiction,  is 
[  ^634  ]       sufficient.     It  would  be  ^different  if  the  affidavits  tended  to  show 
that  the  magistrate's  order  was  obtained  by  fraud,  or  that  he  was 
not  really  exercising  the  functions  which  he  professed  to  exercise. 
Here  we  are  concluded  by  his  decision  on  the  fact  necessary  to 
his  decision,  giving  the  same  credit  to  him  that  we  should  to  the 
humblest  minister  of  the  law.     As  Bichardson,  J.  said,  in  Brittaim 
V.  Kinnaird  (i),  that,  when  a  magistrate,  having  jurisdiction,  found 
a  particular  vessel  to  be  a  boat  within  the  statute  on   which  be 
convicted,  that  was  conclusive,  so  here,  when  the  Master  of  the 
Bolls  pronounces  the  place  at  which  the  prisoner  conies  before 
him  to  be  the  Bar  of  his  Court,  that  is  an  adjudication  which  we 
must  credit,  and  hold   conclusive.      It  is  not  suggested  that  the 
warden   states   the  adjudication  falsely;  and,  if   it   be   faulty  in 
itself,  the  Court  from  which  it  issued  has  power  to  correct  it. 

Patteson,  J. : 

The  only  real  question  now  is,  whether  affidavits  are  admissibW 
to  show  that  the  statements  in  the  order  are  not  true.      There  is 

(1)  21  E.  R.  680  (1  Brod.  &  B.  432). 
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no  case  in  which  a  party  has  been  allowed  in  this  way  directly  to  In  re 
contradict  facts  set  forth  in  an  order.  All  that  the  Courts  have 
permitted  has  been  to  allege  a  collateral  extrinsic  fact,  confessing 
and  avoiding,  as  it  were,  the  disputed  order.  Here  the  object 
proposed  is  to  contradict  it ;  and  there  is  no  instance  of  such  an 
attempt  having  been  yielded  to.  Brittain  v.  Kinnaird  (1)  shows 
that  a  fact  directly  stated  on  a  conviction  is  not  to  be  oontroverted< 
Every  order  must  show  facts  sufficient  to  give  a  jurisdiction  :  but 
the  facts,  if  so  shown,  are  not  to  be  contested.  In  Rex  v.  The 
Justices  of  Somersetshire  (2),  *and  other  cases  of  the  same  class,  no  [  *635  ] 
attempt  was  made  to  raise  an  objection  on  the  proceedings  them* 
selves ;  but  facts  collateral  to  them  were  added,  to  show  want  of 
jurisdiction.  The  return  in  this  case  states  an  order  of  the  Court 
of  Chancery,  a  copy  of  which  is  added,  and  which  copy  states  the 
Court  to  have  made  such  order  on  the  prisoner  being  brought  to 
its  Bar.  It  is  true  that,  if  this  fact  is  not  correctly  alleged  in  the 
order,  no  action  will  lie  against  the  warden ;  for  he  does  not 
profess  to  make  the  statement  as  his  own :  but,  if  the  order  was 
not  properly  made,  the  prisoner  not  having  really  been  brought  to 
the  Bar,  the  Court  of  Chancery  might  have  been  moved  to  correct 
its  own  order.  Finding  this  matter  directly  stated  in  the  order 
of  a  competent  Court,  and  on  a  point  so  entirely  within  its  own 
knowledge,  we  cannot  allow  it  to  be  controverted. 

Coleridge,  J. : 

It  is  admitted  that  the  order  is  valid  if  there  was  a  contempt 
at  the  Bar  of  the  Court.  Then,  does  that  fact  appear  on  the 
return?  and,  if  it  does,  can  it  be  controverted?  It  is  clear  that 
the  order  returned  states  it  as  the  ground  of  adjudication.  In  the 
cases  which  have  been  advanced,  of  pleas  to  a  return,  the  pleas 
were  not  in  denial  but  in  confession  and  avoidance.  Here  a  denial 
is  attempted. 

WiGHTMAN,  J. : 

I  think,  for  the  reasons  which  have  been  given,  that  the  prisoner 

must  be  remanded.      No  case  is  cited  in  which  parties  have  been 

allowed  to  controvert  a  fact  directly  decided  by  a  court  of  competent 

jurisdiction. 

Prisoner  remanded  (3). 

(1)  21  R.  R  680  (1  Brod.  &  B.  432).  (3)  See  Aldridge  v.  Haints,  2  B.  & 

(2)  5  B.  &  C.  816.  Ad.  395. 
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1842.  HINTON  L\  DIBBIN  and  Others (1). 

[  646  ]  (-  ^-  B.  646—666 ;  S.  C.  2  G.  &  D.  36 ;  11  L.  J.  Q.  B.  113 ;  6  Jur.  601.) 

Under  the  Camera  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  68),  if  a  panvl 
containing  any  of  the  valuable  goods  enumerated  in  sect.  1  be  sent  to  a 
carrier  for  conveyance  without  a  declaration  of  the  nature  and  value  of 
such  goods,  and  without  paying,  or  engaging  to  pay,  an  increased  chai-ge 
according  to  sect.  2,  the  canier  is  not  liable  for  their  loss,  though  it  hap])en 
by  the  gross  negligence  of  his  servants. 

Case.  The  declaration  stated  that  defendants,  before  and  at 
the  times  d:c.,  were,  and  from  thence  hitherto  have  been,  common 
carriers  of  goods  for  hire  from  a  certain  place,  to  wit  London,  to 
a  certain  other  place,  to  wit  Galne  in  Wiltshire :  And  thereapon 
certain  persons,  to  wit  Messrs.  Springfield  and  Fickling,  hereto- 
fore &c.,  to  wit  on  &c.,  at  a  certain  place,  to  wit  the  office  of 
the  defendants  at  Gerard's  Hall,  Basing  Lane,  in  the  city  of 
Loudon,  for  and  on  behalf  of  the  plaintiff,  caused  to  be  delivered 
to  defendants,  and  they  then  accepted  and  received  of  and  from 
the  said  Messrs.  S.  and  F.  for  and  on  behalf  of  the  plaintiff,  divers, 
to  wit  two,  parcels  or  bales  containing  divers  goods  and  chattels, 
to  wit  5,000  yards  of  silk,  of  the  plaintiff,  of  great  value,  to  wit  «!tc., 
to  be  safely  and  securely  carried  and  conveyed  by  the  defendants 
from  London  aforesaid  to  Galne  aforesaid ;  and  there,  to  wit  at 
Galne  aforesaid,  safely  and  securely  to  be  delivered  to  plaintiff  for 
certain  reasonable  reward  &c. :  Yet  defendants,  not  regarding  their 
duty  as  such  common  carriers  as  aforesaid,  did  not  nor  would 
safely  &c.  carry  &c.,  from  London  aforesaid  to  Galne  aforesaid, 
nor  there,  to  wit  at  Galne  aforesaid,  safely  or  securely  deliver  &c. ; 
but  on  the  contrary  the  defendants  so  conducted  themselves  in  the 
premises  that,  by  and  through  the  misfeasance,  gross  negligence, 
and  wrongful  conduct  of  defendants,  and  not  otherwise,  one  of  the 
said  parcels  or  bales,  and  the  contents  of  the  same,  being  of  great 
[  •647  ]  value,  to  wit  &c.,  *afterwards,  to  wit  &c.,  became  and  were  wholly 
lost  to  plaintiff  &c.     To  the  damage  &c. 

Plea,  that,  after  the  passing  of  a  certain  Act  &c.  (11  Geo.  IV.  & 
1  Will.  IV.  c.  68),  and  before  and  at  the  time  of  the  delivery  to 
them  of  the  said  two  parcels  in  the  declaration  mentioned,  defen- 
dants were  common  carriers  of  goods  by  land  for  hire  by  a  certain 
public  conveyance,  to  wit  a  van  from  London  to  Galne  as  in  the 

(1)  Followed  in   Mtn-n'tt    v.    Xorth  Co,  v.  Brown  (1883)  8  App.  Cas.  703, 

Ecutttrn  Ity.  Co.  (1876)  1  Q.  B.  D.  302,  709,  53  L.  J.  Q.  B.  126;  and  cf.  Wyhi 

309,  45  L.  J.  Q.  B.  291 ;  see  also  Man-  v.  Pickford,  58  B.  K.  775  (8  M,  &  \v. 

dieater,   Sh^ffiflfi  and   LinrolnMrt  Hi/.  443). — A.  C. 


VOL.  Lvii.]  1842.     Q.  B.     2  Q.  B.  647—648.  755 

declaration  mentioned  ;  and  defendants  had  also,  before  and  at  the       Hinton 

Mm 

time  of  the  delivery  of  the  said  two  parcels,  in  pursuance  of  the  dibbin. 
said  Act,  notified,  published  ^nd  stated,  and  caused  to  be  notified, 
published  and  stated,  in  and  by  a  notice  affixed  in  legible  characters 
in  a  public  and  conspicuous  part  of  the  said  office  where  the  said 
two  parcels  were  delivered  to  them  as  in  the  declaration  mentioned, 
that  is  to  say  in  a  public  and  conspicuous  part  of  their  office  at 
Gerard's  Hall,  Basing  Lane,  in  the  city  of  London  aforesaid,  and 
at  which  said  office  parcels  then  were  and  still  are  received  by  them 
for  the  purpose  of  conveyance  by  their  said  van,  and  in  which  said 
notice  there  were  then  and  there,  in  such  legible  characters  as 
aforesaid,  notified,  published,  stated,  and  set  forth  the  increased 
rates  of  charge  required  by  them  to  be  paid,  over  and  above  the 
ordinary  rate  of  carriage,  as  a  compensation  for  the  greater  risk, 
and  care  to  be  taken  for  the  safe  conveyance,  of  the  articles  in  the 
said  Act  of  Parliament  and  notice  specified  and  mentioned,  and 
which  said  notice  was  and  is  as  follows,  that  is  to  say  :  "  In  pur- 
suance of  an  Act  of  Parliament  passed  *'  &c.,  "  entitled  *  An  Act 
for  the  more  effectual  protection  of  mail  contractors,  stage  coach 
proprietors,  and  other  common  carriers  for  hire,  against  the  loss 
of  or  injury  to  parcels  or  packages  delivered  *to  them  for  convey-  [  *648  ] 
ance  or  custody,  the  value  and  contents  of  which  shall  not  be 
declared  to  them  by  the  owners  thereof,'  notice  is  hereby  given 
that  for  any  package  or  passenger's  luggage  containing  gold 
or  silver  coin,"  &c.  (various  other  articles  were  then  specified), 
''  jewellery,  silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials,  furs, 
or  lace,  or  any  of  them,  to  a  greater  amount  in  value  than  10/., 
the  increased  rates  of  charge  over  and  above  the  common  and 
ordinary  rate  of  charge  for  carriage  are  as  follows."  (The  increased 
charges,  according  to  distance  and  value,  were  then  stated.)  And 
that  plaintiff,  before  and  at  the  time  of  the  delivery  of  the  said 
parcels  to  defendants  as  aforesaid,  had  notice  of  the  premises;  and 
the  said  increased  rates  of  charge,  so  required  to  be  paid  by  the  said 
notice  as  aforesaid,  were  due  and  reasonable  and  proper  rates  of 
charges  in  that  behalf ;  and  defendants  further  say  that,  at  the 
time  of  the  delivery  to  them  of  the  said  two  parcels  to  be  carried 
for  hire  by  the  said  public  conveyance  as  aforesaid,  and  continually 
from  thence  until  the  loss  in  the  declaration  mentioned,  there  were 
contained  in  the  said  parcels  certain  articles  and  property  of  the 
description  in  the  said  Act  of  Parliament  and  notice  mentioned, 
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HiNTOK       that  is  to  say,  the  said  silk  in  the  declaration  mentioned,  and  n-- 

DiBBiN.  other  article  or  property  whatsoever ;  and  that  the  value  of  tht 
said  articles  and  property  contained  in  each  of  the  said  parcel  > 
respectively  then  and  during  all  the  time  aforesaid  far  excetrdtri 
the  said  sum  of  lOZ.,  and  were  of  a  certain  value,  to  wit  5Ctf.  esuh 
parcel :  and  that,  at  the  time  of  the  delivery  of  the  said  parcels  t^^ 

[  *649  ]  defendants  at  the  said  office  as  aforesaid  for  the  purpose  *of  beir.^ 
carried  as  aforesaid,  the  value  or  nature  of  the  said  articles  aii*! 
property  so  contained  in  the  said  parcels  as  aforesaid  was  not,  uvr 
was  it  at  any  other  time  whatsoever,  declared  by  plaintiff,  or  hy 
the  person  sending  and  delivering  the  same,  to  defendants  or  to  the 
person  receiving  the  said  parcels  on  their  behalf,  nor  was  the  said 
increased  charge  so  mentioned  and  contained  in  the  said  notice  »>» 
aforesaid,  or  any  engagement  to  pay  the  same  then  or  at  an}*  otb*  r 
time  whatsoever  offered  or  tendered  to  or  accepted  by  defendan:- 
or  the  person  receiving  &c.,  or  any  other  person  S:e.  on  tbeir 
behalf.     Verification. 

Replication.  That  defendants  did  not  use  due  diligence  in  anl 
about  the  carrying  and  conveying  the  goods  and  chattels  in  the 
declaration  mentioned  to  have  been  delivered  to  them  for  th^ 
purpose  in  the  declaration  mentioned,  but,  on  the  contrary  there  f. 
plaintiff  says  that  defendants,  as  such  carriers  as  aforesaid,  were  ii. 
and  about  the  premises  guilty  of  such  gross  and  culpable  negli^eI^^ 
and  wrongful  and  improper  conduct  that,  by  and  through  tiiei' 
gross  and  utter  neglect,  wilful  default,  and  entire  and  aI>solut<^ 
want  of  care  and  caution  in  the  premises,  and  not  otherwise,  th? 
said  bale  was  lost  as  in  the  declaration  mentioned.     Verification. 

Bejoinder.  And  the  defendants  &c.  say  that,  at  the  time  of  tl> 
delivery  to  them  of  the  said  parcels  &.c,,  defendants  were  iK 
proprietors  of  the  said  public  conveyance  in  which  the  same  verr 
to  be  carried  and  conveyed  from  &c.  to  &c.,  and  the  said  parceU  Ac. 
were  delivered  to  them  to  be  carried  and  conveyed  in  the  asaal  a:;i 
ordinary  course  of  business :  and  that  soon  after  the  deliTen 
thereof,  that  is  to  say  on  the  day  and  year  in  the  declarai]  . 

[  ♦650  ]  mentioned,  defendants,  in  the  due  *and  usual  and  ordinary  cour^ 
of  business,  safely  and  securely  delivered  the  said  parcels  &c.  t' 
certain  servants  then  in  the  employ  of  them  the  defendants  as  &u::: 
common  carriers  as  aforesaid,  to  wit  W.  C,  R.  H,,  and  T.  H.,  «i>» 
then,  and  from  thence  until  and  at  the  time  of  the  loss  in  the  i^ 
declaration  mentioned,  had  the  care  and  conduct  of  the  said  fvi'^ 
conveyance  in  which  the  said  parcels  &c.  were  to  have  been  c$Tn>< 
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and  conveyed  from  &c.  to  &c.,  and  which  said  parcels  &c.  were 
then,  to  wit  at  London  aforesaid,  safely  and  securely  placed  and 
deposited  in  the  said  public  conveyance  in  order  to  be  carried  and 
conveyed  as  aforesaid  ;  and  ihe  said  bale  or  parcel  in  the  declara- 
tion mentioned  to  have  been  lost  was  lost  thereout  and  therefrom 
in  the  course  of  the  journey  of  the  said  public  conveyance  from 
London  aforesaid  towards  Calne  aforesaid,  and  whilst  the  same  was 
under  the  care  and  conduct  of  the  said  servants  of  the  defendants. 
And  defendants  further  say  that  the  said  want  of  diligence, 
negligence,  and  wrongful  and  improper  conduct,  neglect,  default, 
and  want  of  care  atid  caution,  in  the  said  declaration  and  replica- 
tion mentioned,  were  not,  nor  was  any  part  thereof,  the  personal 
want  of  diligence,  negligence,  wrongful  or  improper  conduct,  neglect, 
default,  or  want  of  care  and  caution,  of  the  defendants  or  any  or 
either  of  them,  but  was  the  want  of  diligence,  negligence,  and 
wrongful  and  improper  conduct,  neglect,  default,  and  want  of  care 
and  caution  of  the  said  servants  so  in  the  employ  of  defendants  as 
such  common  carriers  as  aforesaid,  and  who  so  had  the  care  and 
conduct  of  the  said  public  conveyance  at  the  time  of  the  loss  of 
the  said  parcel  or  bale  as  in  the  said  declaration  mentioned. 
Verification. 

General  demurrer.  The  points  stated  in  the  margin  *were,  that, 
inasmuch  as  stat.  11  Geo.  IV.  Si  1  Will.  IV.  c.  68,  does  not  protect 
common  carriers  who  have  lost  goods  through  misfeasance  or  gross 
negligence,  the  defendants  are  liable  at  common  law  for  the  loss 
mentioned  in  the  declaration ;  and  that  their  common  law  liability 
extends  to  the  misfeasance  and  gross  negligence  of  their  servants. 
Joinder  in  demurrer.  The  point  stated  in  the  margin  was,  that 
the  Act  does  protect  common  carriers  under  the  circumstances 
stated  in  the  pleadings ;  and  that  they  are  not  liable  for  the  mere 
gross  negligence  of  servants  :  and  sect.  8  was  referred  to. 

The  demurrer  was  argued  last  Michaelmas  Term  (i). 


HiNTON 

r. 
DiBBIN. 


r  **55i  ] 


Ei'le,  for  the  plaintiff : 

Before  the  late  statute,  a  carrier  was  an  insurer,  unless  his 
liability  were  restricted  by  special  contract,  which  was  usually  done 
by  means  of  a  notice ;  and,  when  the  carrier  was  sued  for  a  loss, 
the  ordinary  question  was,  whether  such  notice  were  brought  home 
to  the  knowledge  of  the  employer.     Then,  by  stat.  11  Geo.  IV.  & 

(1)  November  12tli,    1841.     Before  liord  Denman,  Ch.  J.,  Williams,  Cole- 
ridge and  AVightman,  J  J. 
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HiHTOK       1  Will.  I\\  c.  68,  B.  1,  after  reciting  the  frequent  practice  of  sendiii*: 

DiBBiK.  ^y  pnblic conveyance  parcels  containing  money,  bills,  notes,  jewellery, 
and  other  articles  of  great  value  in  small  compass,  wherebv 
valuable  property  is  rendered  liable  to  depredation,  and  the  respon- 
sibility of  mail  contractors,  t&c,  and  common  carriers  for  hire,  L» 
greatly  increased;  and  that,  through  the  omission  of  persons 
sending  such  parcels,  &c.,  to  notify  the  nature  and  value  of  the 
contents,  so  as  to  enable  such  contractors,  &c.,  by  due  diligence  to 

[  *652  J  protect  themselves  against  losses,  and  the  difficulty  of  fixing  ^parties 
with  knowledge  of  notices  published  by  such  contractors,  JLc,  to 
limit  their  responsibility,  they  have  become  exposed  to  great  risks 
and  losses :  it  is  enacted  that,  from  and  after  the  passing  of  that 
Act,  no  mail  contractor,  t&c,  or  other  common  carrier  by  land  for 
hire,  shall  be  liable  for  the  loss  of,  or  injury  to,  an3^  gold  or  silver 
coin,  jewellery,  silks  (and  various  other  articles),  contained  in  any 
parcel  delivered  to  be  carried  for  hire,  or  to  accompany  the  perM)n 
of  any  passenger  in  any  mail  or  stage  coach  or  other  public 
conveyance,  when  the  contents  of  such  parcel  shall  exceed  10/.  in 
value,  unless,  at  the  time  of  the  delivery  thereof  at  the  office.  Sec, 
for  the  purpose  of  being  carried,  or  accompanying  t&c,  the  valu^ 
and  nature  of  such  article  shall  have  been  declared  by  the  pers<>n 
sending  or  delivering  the  same,  and  such  increased  charge  as  i^ 
stated  in  sect.  2,  or  an  engagement  to  pay  the  same,  be  accepted  by 
the  person  receiving  such  parcel.  Then  sect.  8  provides  and 
enacts  :  ^'  That  nothing  in  this  Act  shall  be  deemed  to  protect  an> 
mail  contractor,  stage  coach  proprietor,  or  other  common  carrier 
for  hire  from  liability  to  answer  for  loss  or  injury  to  any  goods  or 
articles  whatsoever  arising  from  the  felonious  acts  of  any  coachman. 
guard,  book-keeper,  porter,  or  other  servant  in  his  or  their  employ. 
nor  to  protect  any  such  coachman,  guard,  book-keeper,  or  other 
servant  from  liability  for  any  loss  or  injury  occasioned  by  his  or 
their  own  personal  neglect  or  misconduct."  Those  causes  of  action. 
therefore,  which  arise  from  misfeasance  are  not  within  the  purview 
of  the  statute :  its  protection  is  limited  to  the  kind  of  cases  indicate«i 
by  the  preamble.     Notices  limiting  liability,  before  the  statute,  di>i 

[  ♦653  ]  not  protect  *where  there  had  been  misfeasance :  Gaf-nrtt  v. 
Willan  (i),  Bodenham  v.  Bennett  (2) ;  and  notice  will  not  now  protect 
in  such  a  case:  Owen  v.  Buniett  (3),  judgments  of  Batl.ky  and 
Vauohan,  Barons.     Misfeasance  is  a   ^Tong  irrespective   of   the 

(1)  24  E.  R.  276  (5  B.  &  Aid.  53).  (3)  39  R.  R.  7»4  (2  CV  tt  M.  3.'^  . 

(2)  18  R.  R.  686  (4  Price,  31).  ,S'.  C.  4  Tyr.  133). 
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peculiar  character  of  carrier,  in  which  alone  the  statute  gives  Hinton 
protection  :  but  the  rejoinder  here  claims  protection  against  every  dibbin. 
species  of  misconduct  by  servants,  short  of  actual  felony. 

(WiGHTMAN,  J. :  According  to  you,  the  pleadings  subsequent  to 
the  plea  are  immaterial,  since  that  admits  a  misfeasance.) 

The  declaration  and  plea  alone  would  raise  the  point.  In 
lAinijridge  v.  Levy  (i)  several  authorities  are  collected,  showing 
how  liability  may  arise  from  mere  misfeasance,  without  reference 
to  actual  or  implied  contract.  1  Vin.  Abr.  560,  tit.  Actions,  (Case, 
Disceit),  (0.  b),  pi.  2,  is  an  instance.  It  will  be  contended  that, 
as  the  exemption  is  in  terms  taken  away  by  sect.  8  where  the  loss 
or  injury  results  from  felonious  acts  of  a  servant,  an  inference 
arises  that,  where  such  acts,  though  wrongful,  are  not  felonious, 
the  exemption  still  attaches.  But  this  part  of  the  section,  as  well 
as  the  following  clause  of  it,  which  continues  the  liability  of  ser- 
vants for  loss  caused  by  their  own  misconduct,  is  inserted  only  ex 
nhimdanti  cautfld,  and  cannot  change  the  eflFect  of  prior  enactments. 
In  the  case  of  a  carrier,  as  of  any  other  person,  if  his  servant,  as 
such,  was  guilty  of  a  misfeasance,  the  person  injured  might  sue  the 
servant  or  the  master.  The  carrier's  notice  was  no  protection 
against  such  a  suit  before  the  Act ;  nor  was  the  Act  intended  to 
protect  where  the  notice  did  not. 

Sir  W.  W.  Follett,  Solicitor-General,  contra :  [  654  ] 

The  proposed  construction  would  make  the  Act  inoperative.  It 
was  an  inconvenience,  under  the  old  law,  that  carriers  were  too 
much  subjected  to  responsibility  for  the  acts  of  their  servants  :  the 
object  of  sect.  1  was  to  relieve  them  from  such  liability,  except 
where  they  were  bound  by  specific  notice,  and  payment  of  an 
increased  charge.  There  might,  undoubtedly  be  a  wilful  damage 
for  which  a  carrier  would  be  answerable  without  notice ;  but  that 
would  be  a  misfeasance  independent  of  his  character  of  a  carrier. 
Here  both  the  declaration  and  the  replication  charge  the  defendants 
in  that  character.  The  question  is,  whether,  if  an  article,  under 
the  circumstances  appearing  on  these  pleadings,  be  given  to  a 
carrier  without  notice  of  the  value,  and  payment  accordingly, 
and  be  lost  by  negligence,  gross  or  otherwise,  the  carrier  is 
liable  ? 

(1)  46  R.  R.  689  (2  M.  &  W.  519). 
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HiNTON  (CoLEHiDOE,  J.  I  III  Garnttt  v.  Willan  (i),  and  some  of  the  other 

DiBBiN.       cases,  the  .  arriers,  after  accepting  the  goods,  sent  them  bj  a  different 
conveyance  from  their  own.) 

Those  cases  do  not  apply.  And,  since  stat.  11  Geo.  IV.  4  1 
Will.  IV.  c.  68,  the  question  in  any  case  is,  whether  the  facts  brinj: 
it  within  a  rule  of  exemption  laid  down  in  terms  by  the  L^slature. 
The  intention  of  this  Act  is,  that  in  every  case  where  no  notice  i^ 
given  the  protection  shall  attach.  That  which  would  be  gro>» 
negligence  as  to  one  thing  is  not  so  as  to  another.  The  preaml>]e 
of  the  Act  points  out  that,  by  the  omission  of  notice,  where  fspoU 
of  a  certain  value  and  description  are  sent,  carriers  are  prevented 
from  using  due  diligence  to  protect  themselves.  A  parcel  known 
to  be  of  great  value  would  perhaps  be  sent  by  other  hands  than 
those  usually  employed. 

[  •fi55  ]  (Williams,  J. :  *In  Batson  v.  Donovan  (2)  the  majority  of  the 

Court  held  that  the  plaintiffs  had  been  to  blame  for  not  communi- 
cating the  value  of  the  parcel,  and  therefore  that  the  action  was 
not  maintainable.) 

It  was  to  provide  with  certainty  for  such  cases  in  future,  that  tliis 
Act  was  passed.  If  the  suggested  distinction  as  to  gross  negligence 
had  been  contemplated,  there  is  no  doubt  that  it  would  have  been 
expressly  made ;  but  it  is  nowhere  adverted  to,  either  in  the 
preamble  or  in  the  enactments.  Sect.  1  provides  in  general  term> 
that  no  common  carrier  shall  be  liable  for  loss  of  any  article  there 
specified,  if  the  required  declaration  has  not  been  made. 

(Coleridge,  J. :  You  lay  aside  the  distinction  as  to  negligence 

by  servants.) 

The  exemption  is  general,  and  the  carrier  not  liable  in  any  case. 

(Coleridge,  J. :  Suppose  a  carrier  driving  his  own  cart  leaves 
it  standing  at  a  door,  and,  in  consequence,  a  valuable  parcel  is  lost.' 

He  is  not  liable  without  declaration  of  the  value.  Wilful  mis- 
feasance would,  of  course,  come  under  a  different  consideration :  if 
he  intentionally  misdelivered  the  parcel,  trover  would  lie.  There 
the  act  is  tortious  without  reference  to  the  peculiar  duty  imposed 
by  the  character  of  carrier. 

(1)  24  I^.  R,  276  (5  B,  &  Aid.  53),  (2)  22  R.  R.  399  (4  B.  &  Aid,  'IV. 
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(Coleridge,  J. :  Some  of  the  observations  in  Owen  v.  Burnett  (i)       Hikton 
raise  a  difficulty  as  to  your  view  of  the  case.)  Dibbin. 

The  remarks  of  Bayley  and  Vaughan,  Barons,  there,  as  to  the 
supposed  case  of  gross  negligence,  were  unnecessary  to  the  deci- 
sion :  and  the  cases  referred  to  by  Bayley,  B.  **of  what  is  called 
'gross  negligence,'  which  throws  upon  the  carrier  the  responsibility, 
when,  but  for  that,  he  would  have  been  exempt,"  were  instances  in 
most  of  which,  as  he  says,  "  the  carrier  was  guilty  of  misfeasance." 
And  the  cases  were  *decided  before  this  statute  passed.  The  cases  [  *6r)6  ] 
excepted  from  protection  are  those  specified  in  sect.  8.  Had  the 
Legislature  intended  to  make  carriers  always  liable  for  the  gross 
negligence  of  their  servants,  provision  would  have  been  made  to 
that  effect  in  sect.  8 ;  and  the  words  would  have  been  **  to  answer 
for  loss  "  "  arising  from  the  felonious  acts,  or  gross  negligence,  of 
any  coachman  *'  4^c.  In  the  cases  that  arose  before  the  statute, 
the  liability  was  always  incurred  by  misconduct  of  servants ;  and 
the  object  of  sect.  1  was  that  carriers  might  avoid  that  hard- 
ship by  a  more  careful  selection  of  persons  to  be  entrusted,  where 
the  goods  were  of  a  higher  value.  Parties  employing  carriers  may 
still  protect  themselves  by  special  contracts,  the  benefit  of  which 
is  reserved  by  sect.  6. 

Erie,  in  reply,  [referred  to  Beanchamp  v.  Powley  (2),  Bradley  v. 

Waterhome  (3),  and  Owen  v.  Burnett  (4).] 

Cin\  adr,  rult. 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  21st),  delivered  the        [657] 
judgment  of  the  Court  : 

The  declaration  in  this  case  states  the  defendants  to  be  common 
carriers  for  hire,  and  that  the  goods  in  question  (silk)  were  lost 
"by  the  misfeasance,  gross  negligence  and  wrongful  conduct  of 
defendants "  as  such  carriers.  Plea :  that  defendants,  being 
carriers,  after  the  passing  of  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68, 
caused  to  be  duly  published  a  notice  of  the  increased  rate  of  charge 
for  i.ie  articles  in  the  said  Act  and  notice  specified  (silk  included) ; 
that  the  silk  was  above  the  value  of  10/. ;  the  nature  of  the  article 
not  declared ;  ^nd  that  no  payment  was  made  or  engagement  to 
pay   tendered,     Beplication :    that   defendants,   as    such  carriers, 

(1)  39  E.  K.  pp.  801,  802  (2  Cr.  &  M.  (3)  33  B.  K.  671  (Moo.  &  Mai.  154). 
300,  361;  4  Tyr.  142,  143).  (4)  39  R.  R.  794   (2  Ci%  &  M.  353; 

(2)  1  Moo.  &  Bob.  38.  4  Tyr.  133). 
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HiKTON  were  guilty  of  such  gross  and  culpable  negligence,  and  wrongful 
DiBBiN.  and  improper  conduct,  that,  by  their  gross  *and  utter  neglfcl, 
[  ♦658  j  wilful  default,  and  entire  and  absolute  want  of  care  and  caution, 
the  said  silk  was  lost.  Rejoinder,  that  the  silk  was  entrusted  bj 
the  defendants  for  carriage  to  certain  servants  (naming  them>: 
and  that  the  same  was  lost  under  the  care  and  conduct  of  such 
servants ;  negativing  any  want  of  diligence  or  care  in  defendants 
themselves.     To  this  there  is  a  general  demurrer. 

Upon  this  state  of  the  pleadings  the  question  for  our  decision  ja< 
admitted  in  the  argument  on  both  sides)  is,  whether,  since  the 
passing  of  the  said  Act,  a  carrier  is  liable  for  the  loss  of  goo<ls 
therein  specified  by  reason  of  **  gross  negligence."  For,  although 
in  the  declaration  the  word  **  misfeasance  *'  is  used,  which,  in  some 
cases,  as  will  be  seen  hereafter  (and  especially  in  Sleat  v.  /'W/  ( 1 1 
and  Owen  v.  Burnett  (2)),  is  understood  as  implying  conduct  in  the 
carrier  distinguishable  from  negligence,  conduct  which  (in  the 
language  of  Lord  Ellenborough  in  Beck  v.  Evans  (3))  **diTet^l5 
him  wholly  of  the  character  of  a  carrier,"  yet  in  the  replication  llie 
expression  is  dropped,  and  the  conduct  attributed  to  the  defendant.^ 
is  negligence  as  carriers,  and  that  only. 

In  putting  an  interpretation  upon  this  statute  for  the  first  time, 
we  necessarily  feel  the  case  to  be  one  of  considerable  imi>ortanee, 
both  because  it  is  the  first,  and  also  because  it  regards  a  sobjei't 
upon  which  much  doubt  and  uncertainty  have  existed,  making  it 
expedient,  therefore,  that  the  question  should  be  finally  settled. 
In  deciding  upon  this  statute  we  must,  of  course,  be  regulated  by 
[  *659  ]  its  language ;  and  the  state  of  the  law  at  *the  time  of  its  passinc; 
is  material  only  so  far  as  it  enables  us  to  discover  the  mischief  f>>r 
which  it  was  intended  to  apply  a  remedy.  But  in  that  point  of 
view  it  may  be  useful  to  consider  the  actual  position  of  carrier* 
with  respect  to  liability  for  the  loss  of  goods  notwithstanding  the 
notices  to  restrict  that  liability,  which  have  been  for  some  time 
almost  universally  adopted. 

In  the  first  place,  then,  it  had  been  decided,  by  all  the  Court-, 
that  a  carrier  is  liable  for  the  loss  of  articles  above  the  amount 
mentioned  in  the  usual  notice,  though  not  paid  for  accordiiiglvt 
where  he  is  guilty  of  what,  in  so  many  cases,  is  called  "g»^»i^ 

(1)  24  R.  R.  507  (5  B.  &  Aid.  342).  Holroyd,   JJ.  in   Garueti  v,    R*i//.'%. 

(2)  39  R.  R.  794  (2  Cr.  &  M.  353 ;  24  R.  B.  276  (5  B.  &  Aid.  67,  «>,  6l'  . 
S.  C.  4  Tyr.  133).  and     of     Lord     £LLRNB<)RurGH     ir 

(3)  14  B.  R.  340  (16  East,  244).  Nicht^son  v.  FfV//ci«.  15  R.  K.  74J  ^ 
See  the    judgments  of  Baylev  and  Kast,  507,  512,  513). 
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negligence."  This  was  the  precise  point  decided  in  the  Exchequer 
in  the  case  of  Bodenham  v.  Bennett  (i),  a  case  often  cited  and  relied 
upon  in  support  of  this  doctrine.  There  the  usual  notice  had  been 
given,  and  the  parcel  lost  was  of  much  greater  value  than  the  sum 
mentioned  in  that  notice.  The  like  decision  took  place  in  the 
Court  of  Common  Pleas  under  similar  circumstances  in  the  case  of 
Smith  V.  Home  (2),  the  Chief  Justice  reporting  that  the  only 
question  submitted  to  the  jury  was,  whether  the  carrier  had  been 
guilty  of  gross  negligence :  and  that  direction  was  sustained  by  the 
Court.  And  in  this  Court  also,  in  the  case  of  Birkett  v.  Willan  (3), 
a  new  trial  was  granted  expressly  upon  the  ground  that  Lord 
Tbnterden  had  omitted  to  inform  the  jury  that  the  carrier  would 
be  liable  for  gross  negligence,  though  in  that  case  also  the  usual 
notice  was  proved,  and  the  value  of  the  goods  lost  much  exceeded 
the  amount  therein  specified.  It  is  true  that,  in  the  case  of 
Batson  V.  Donovan  (4),  where  a  *parcel  of  bankers'  notes  of  the 
value  4,000Z.  and  upwards  was  delivered  to  a  carrier  without  any 
communication  of  its  contents,  the  learned  Judge  who  tried  the 
cause  left  two  questions  to  the  jury,  the  first  being,  whether  the 
plaintiffs  dealt  fairly  by  the  defendants  in  not  apprising  them  that 
the  box  contained  articles  of  value :  and  the  verdict  found  for  the 
defendants  upon  that  direction  was  supported.  But  the  Court  was 
not  unanimous  in  the  decision  :  and  the  dissenting  Judge  differed, 
mainly,  because  he  considered  the  leaving  such  preliminary  question 
in  favour  of  the  carrier  to  be  a  novelty,  and  unwarranted  by  any 
authority.  And  in  the  cases  already  mentioned  (there  being  many 
others  to  the  same  effect)  no  such  point  was  made ;  but  the  only 
question  was,  whether  there  was  gross  negligence  in  the  carrier. 
In  a  subsequent  case  in  this  Court,  Sleat  v.  Fogg  (6),  the  carrier 
was  held  liable  for  the  loss  of  a  parcel  of  great  value,  notwith- 
standing the  usual  notice  by  him  and  want  of  notice  to  him. 
That  case  undoubtedly  was  decided  chiefly  upon  the  ground  of 
''  misfeasance,''  as  before  explained.  But,  as  it  was  impossible  to 
impute  to  the  carrier  a  wilful  purpose  of  destroying  or  losing  the 
parcel,  it  seems  difficult  to  distinguish  the  case  in  kind  from  others 
where  negligence,  more  or  less  in  amount,  has  been  the  cause  of 
the  loss,  and  the  carrier  has  been  held  liable  accordingly.  It 
surely  bears  no  resemblance  to  the  instance  of  ** misfeasance"  put 


H  IN TON 
DiBBlN. 


[  •060  ] 


(1)  18  I^  R.  686  (4  Price,  31). 

(2)  19  K.  R.  480  (8  Taunt.  144). 
(li)  20  R.  R.  473  (2  B.  &  Aid.  366). 


(4)  22  R.  R.  599  (4  B.  &  Aid.  21). 

(5)  24  R.  R.  407  (6  H.  &  Aid.  342). 
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HiNTON       by  Mr.  Baron  Bayley  in  the  case  of  Owen  v.  Burnett  (i),  which  is 

DiBBiN.  dashing  a  package  of  glass  against  the  ground.  At  all  events,  such 
a  case  may  well  be  supposed  to  have  been  in  the  contemplation  of 

[  *6<>i  J  the  Legislature  when  passing  an  Act  expressly  for  the  purpose  *(as 
we  shall  see  presently)  of  relieving  carriers  from  responsibility. 

Again,  when  we  find  **  gross  negligence  "  made  the  criterion  to 
determine  the  liability  of  a  carrier  who  has  given  the  usual  notice, 
it  might  perhaps  have  been  reasonably  expected  that  something  like 
a  definite  meaning  should  have  been  given  to  the  expression.  It  is 
believed,  however,  that  in  none  of  the  numerous  cases  upon  this 
subject  is  any  such  attempt  made :  and  it  may  well  be  doubted 
whether  between  ** gross  negligence"  and  negligence  merely  any 
intelligible  distinction  exists.  But  without  negligence  of  some  kind 
it  is  not  very  easy  to  suppose  how  a  loss  for  which  the  carrier  is 
liable  can  take  place :  and,  if  so,  his  protection  from  the  notice 
before  the  statute  was  of  a  very  precarious  description.  In  the 
before  cited  case  of  Owen  v.  Burnett  {i),  Bayley,  B.  thus  expresses 
himself.  "  As  for  the  cases  of  what  is  called  *  gross  negligence,' 
which  throws  upon  the  carrier  the  responsibility  from  which,  but 
for  that,  he  would  have  been  exempt,  I  believe  that  in  the  greater 
number  of  them  it  will  be  found  that  the  carrier  was  guilty  of 
misfeasance.''  From  this  language  of  th6  learned  Judge,  it  is 
difficult  to  understand  him  otherwise  than  as  not  being  satisfied  as 
to  the  meaning  and  import  of  the  words,  or  the  effect  attributed  to 
them  to  fix  the  carrier  with  liability. 

The  latest  case  bearing  upon  this  part  of  the  subject,  the  state  of 
the  law  at  the  time  of  passing  the  Act,  is  that  of  fVt/ld  v. 
Pivkford  (2) ;  that  Act,  it  must  be  observed,  not  having  been  at  all 
under  the  consideration  of  the  Court.     In  a  prepared  judgment, 

[  ♦r»fi2  ]  however,  delivered  by  *Parke,  B.,  there  are  the  following  obser- 
vations. **  Upon  reviewing  the  cases  on  this  subject "  (what 
circumstances  may  make  a  carrier  responsible  after  the  usual 
notice),  **  the  decisions  and  dicta  will  not  be  found  altogether 
uniform,  and  some  uncertainty  still  remains  as  to  the  true  ground 
on  which  cases  are  taken  out  of  the  operation  of  these  notices.  In 
Bodenliam  v.  Bennett  (3)  Mr.  Baron  Wood  considers  that  these 
notices  were  introduced  for  the  purpose  of  protecting  carriers  from 
extraordinary  events,  and  not  meant  to  exempt  them  from  due  and 
ordinary  care.      On  the  other  hand,  in  some  cases  it  has  been  said 

(1)  ;}9  R.  11.  794  (2  Cr.  &  M.  353 ;  (2)  58  R.  R.  775  (8  M.  &  W.  443). 

S.  ('.  4  Tyr.  133).  (3)  18  R.  R.  686  (4  Price,  34). 
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that  the  carrier  is  not  by  his  notice  protected  from  the  conse-  Hinton 
quences  of  misfeasance  :  Lord  Ellenbobough,  in  Beck  v.  Evans  (i)  dibbin. 
and  that  the  true  construction  of  the  words  *  lost  or  damaged,'  in 
such  a  notice,  is,  that  the  carrier  is  protected  from  the  consequences 
of  negligence  or  misconduct  in  the  carriage  of  goods,  but  not  if  he 
divests  himself  wholly  of  the  charge  committed  to  his  care,  and  of 
the  character  of  carrier  "  (2).  **  In  many  other  cases  it  is  said,  he  is 
still  responsible  for  *  gross  negligence : '  but  in  some  of  them  that 
term  has  been  defined  in  such  a  way  as  to  mean  ordinary  negligence, 
(Story  on  Bailments,  section  11  (3) ),  that  is,  the  want  of  such  care 
as  a  prudent  man  would  take  of  his  own  property  "  (4).  "  The 
weight  of  authority  seems  to  be  in  favour  of  the  doctrine,  that  in 
order  to  render  a  carrier  liable  after  such  a  notice,  it  is  not 
necessary  to  prove  a  *  total  abandonment  of  that  character,  or  an  [  'eGS  ] 
act  of  wilful  misconduct,  but  that  it  is  enough  to  prove  an  act  of 
ordinary  negligence — gross  negligence,  in  the  sense  in  which  it  has 
been  understood  in  the  last  mentioned  cases." 

The  result  of  these  preliminary  remarks  is  that,  supposing  (as  the 
title  of  the  Act  imports)  protection  to  carriers  to  have  been  the 
object  of  the  Legislature,  there  was  a  good  deal  of  doubt  and 
uncertainty,  if  not  of  hardship,  to  be  removed  by  the  Act,  and  that 
there  is  no  reason,  a  priori,  why  a  more  limited  construction  should 
be  put  upon  it  than  the  language  itself  requires. 

The  title  to  the  Act  (which  is  not  to  be  disregarded  in  putting  a 
construction  upon  it)  is,  *'  for  the  more  effectual  protection  of  mail 
contractors,"  **  and  other  common  carriers  for  hire,  against  the  loss 
of  or  injury  to  parcels  or  packages  delivered  to  them  for  conveyance 
or  custody,  the  value  and  contents  of  which  shall  not  be  declared  to 
them  by  the  owners  thereof."  The  protection,  it  is  to  be  noticed,  is 
absolute  and  without  reserve  in  the  case  supposed  of  not  notifying 
the  contents.  The  preamble  (in  substance)  first  recites  that,  by 
reason  of  the  frequent  practice  of  bankers  and  others  sending  by 
public  conveyances  by  land  for  hire  parcels  and  packages  containing 
articles  of  great  valre  in  small  compass,  much  valuable  property  is 
rendered  liable  to  depredation,  and  the  responsibility  of  such 
common  carriers   (as  in   the   Act  before   mentioned)    is    greatly 

(1)  14  R.  B.  340  (16  Ea«t,  247).  1839. 

(2)  Parke,  B.  then  refers  to  the  (4)  The  judgments  of  Best,  J.  in 
judgments  of  Bayley  and  Holroyd,  Batson  v.  Ihnovau,  22  R.  R.  599  (4  B. 
JJ.  in  Ganteii  v.  WiUan,  24  R.  R.  276  &  Aid.  21,  30),  and  Dallas,  Ch.  J.  in 
(5  B.  &  Aid.  53,  57,  60).  />m/v.  Bwidy  23  R.  R.  609  (3  Brod.  & 

(3)  See  Ch.  I.  pp.  8—16.     London,  B.  177,  182),  are  then  referred  to. 
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HiNTON       increased :  and,  further,  that,  .through  the  frequent  omission  hy 

DiBBiN.  persons  sending  such  parcels  and  packages  to  notify  the  value  and 
nature  of  the  contents,  so  as  to  enable  such  carriers  to  protect  them- 
selves against  losses,  **  and  the  difficulty  of  fixing  parties  with 
knowledge  of  notices'*  published  to  limit  their  responsibility,  they 

[  *664  ]  have  *sustained  heavy  losses.  The  grievance,  therefore,  &r^\ 
mentioned,  is  the  sending  packages  of  value  without  communicatin;: 
the  contents,  and  not  merely  the  difficulty  of  proving  knowledgt>  f»f 
notices  by  owners  of  goods.  It  is  then  enacted  that  no  such 
common  carrier  shall  be  liable  for  the  loss  of  or  injury  to  any 
property  therein  specified  (including  silks),  above  the  value  of  lo/., 
unless,  at  the  time  of  the  delivery  thereof  at  the  office,  warehons»e, 
or  receiving  house  of  such  carrier,  or  to  his  servant,  for  the  purpose 
of  being  carried,  the  value  and  nature  of  such  property  shall  have 
been  declared,  and  such  increased  charge  as  thereinafter  mentioned, 
or  an  engagement  to  pay  the  same,  be  accepted  by  the  person 
receiving  such  property. 

By  the  first  section,  therefore,  thus  briefly  abstracted,  the 
exemption  of  the  carrier  from  liability  is  absolute  and  compieU-, 
unless  the  preliminary  thereby  made  indispensable  is  complied  with 
by  the  owner  of  the  goods.  "The  increased  charge"  is,  by  the 
second  section,  declared  to  be  what  the  carrier  is  entitled  to  reoeivtf 
over  and  above  the  ordinary  rate  of  carriage  for  the  conveyance  of 
the  species  of  property  before  enumerated,  when  above  KV. :  sucli 
increased  rate  of  charge  to  be  notified  by  some  notice  to  be  affixed 
in  some  conspicuous  part  of  the  office,  warehouse,  or  receiving  hon&f 
where  goods  are  received  for  carriage.  By  sect.  4  it  is  provided 
that  no  public  notice  or  declaration  shall  exempt  any  carrier  from 
his  liability  at  common  law  for  the  loss  of  or  injury  to  any  articles 
other  than  those  in  the  first  section  enumerated,  but  that  as  to  such 
other  articles  his  liability,  as  at  common  law,  shall  remain  notwith- 
standing such  notice.     From  which  exception,  as  to  the  liability  of 

[  '665  ]  the  carrier  in  respect  of  goods  not  *enumerated,  it  seems  impliedly 
to  follow  that,  as  to  those  which  are,  protection  is  afforded  to  him 
in  the  manner  above  set  forth.  By  sect.  8  it  is  enacted  that  nothing 
in  this  Act  shall  be  deemed  to  protect  such  carrier  from  tht* 
felonious  acts  of  any  servant  in  his  employ,  nor  to  protect  such 
servant  from  liability  for  any  loss  or  injury  by  his  own  personal 
neglect  or  misconduct.  The  former  branch  of  the  clause  is,  to  say 
no  more,  at  least  consistent  with  the  supposition  that  for  conduct 
short  of  felony  the  carrier  is  no  longer  liable  :  whereas  it  is  obvious 
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that,  before  the  passing  of  the  Act,  the  carrier  would  have  been       Hinton 
liable  for  acts  of  the  servant  not  amounting  or  approaching  to      dibbix 
felony— negligence.     The  latter  branch  seems  to  have  been  intro- 
duced ex  nbundanti  cautelhy  merely,  seeing  that  there  is  nothing  in 
any  part  of  the  Act  to  vary  the  liability  of  the  servant  to  the  master 
for  any  misconduct  of  the  former. 

Upon  the  whole,  the  language  of  the  first  section  seems  to  us  to 
be  perfectly  clear  and  unambiguous,  without  exception  or  restric* 
tion,  and  that  none  can  fairly  be  implied  from  any  other  part  of  the 
Act.  By  holding  the  carrier  exempt  from  liability  as  to  the  enume- 
rated articles,  unless  the  owner  shall  declare  their  nature,  and 
pay  for  them  in  the  manner  prescribed,  we  not  only  further  the 
object  avowed  in  the  title  and  preamble  of  the  Act,  but  give  it  the 
effect  of  removing  doubts  and  difiiculties  which  (as  we  have  seen) 
it  is  admitted  did  exist  as  to  the  liability  of  a  carrier  for  the  loss  of 
goods,  who  has  sought  to  limit  that  liability  by  the  publication  of  a 
notice  in  the  usual  form. 

It  remains  only  to  advert  to  the  case  of  Owen  v.  Burnett  (i),  upon 
which  much  reliance  was  placed  in  the  *course  of  the  argument,  [  ♦6C6  ] 
not  for  the  sake  of  the  decision,  but  the  language  of  two  of  the 
learned  Judges,  who  are  supposed  to  have  intimated  an  opinion 
that,  although  the  article  damaged  was  amongst  those  enumerated 
in  the  Act,  the  carrier  would  still  have  been  liable  for  the  damage  if 
guilty  **  of  gross  negligence.*'  Vauohan,  B.,  in  giving  judgment 
for  the  defendant,  is  reported  to  have  said,  ''  if  gross  negligence 
were  made  out  it  would  be  different.*'  Bayley,  B.,  the  other  Judge 
referred  to,  does  not  in  terms  so  express  himself,  nor  is  what  he 
says  necessarily  equivalent ;  and  we  have  before  taken  occasion  to 
observe  upon  the  manner  in  which  in  this  same  case  he  speaks  of 
''  gross  negligence."  But,  supposing  it  to  be  so,  the  observation  is 
wholly  extra-judicial,  and  unnecessary  for  the  decision  of  the  case. 
That  decision  is  in  favour  of  these  defendants.  For  it  was  expressly 
found  by  the  jury  that  the  loss  was  occasioned  by  the  negligence  of 
the  carrier  alone ;  and  yet  the  judgment  was  in  his  favour.  More- 
over, in  the  same  case,  the  Court  showed  a  disinclination  to  limit 
the  operation  of  the  statute :  for,  whereas  in  the  preamble  mention 
is  made  of  valuable  packages  in  '*  small  compass,"  and  thence  an 
argument  was  urged  that  to  such  only  would  the  Act  be  applicable, 
the  Court  held  the  contrary,  and  that  it  did  apply  to  a  package 
which  is   stated  in   the   case   to  have   been  *'  of  a  considerable 

(1)  39  R.  R.  794  (2  Cr.  &  M.  353;  8.  (7.  4  Tyr.  133). 
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size.*'     In  no  other  case  has  the  question  now  before  us  be«fL 
even  noticed. 

We  are  therefore  unfettered  by  any  authority  in  putting  that 
construction  upon  the  statute  which  we  think  it  requires  :  and  our 
judgment  must  be  for  the  defendants. 

Judgmen t  for  ilejend^t nt*. 


1842. 
Jan.  27. 

[693  ] 


[  *m  ] 


REG.  V.  The  MAYOR  of  LICHFIELD. 

(2  Q.  B.  693—704 ;  S.  C.  2  O.  &  D.  10;  11  L.  J.  Q.  B.  1220 

Under  5  &  6  Will.  IV.  c.  76,  s.  9  (I),  the  occupier  of  a  house  withir. 
a  borough  i»  entitled  to  be  a  burgess,  although  he  has  not  paid  mt*-* 
imposed  by  the  council  under  an  Act  for  paving  and  lighting  part  of  iL»- 
borough,  within  which  the  house  is  situate,  if  he  be  qualified  in  all  oth^r 
respects. 

The  clause  as  to  payment  of  rates  in  sect.  9  relates  only  to  poor  rate  ai..: 
borough  rate. 

In  the  clause  of  sect.  9,  disqualifying  persons  who  ha%*e  rectivtd 
**  parochial  reUef  or  other  alms,"  the  word  **  alms  "  applies  only  to  such  *• 
are  parochial : 

Not,  therefore,  to  monies  distributed  annually  from  the  income  of  a 
public  charitable  institution  established  by  an  individual  for  the  uss^^a-l 
benefit  of  the  poor  housekeepers  of  the  borough  not  receiving  panih:^! 
relief  from  any  parish  therein. 

WAiJiKLEYy  in  last  Michaelmas  Term,  obtained  a  rule  nim  for  a 
mandamus  calling  upon  the  Mayor  of  the  borough  and  city  of 
Lichfield  to  insert  the  name  of  George  Allton  in  the  burgess  roil. 

By  the  affidavits  in  support  of  the  rule  it  appeared  that,  on  tht 
revision  of  the  burgess  lists  before  the  Mayor  and  assessors  or. 
6th  October,  1841,  George  Allton,  whose  name  had  been  returned 
by  the  overseers  in  the  list  for  the  parish  of  St.  Michael,  Lichfieli, 
was  objected  to  as  not  having  paid  certain  rates  or  assessments 
made  under  an  Act,  46  Geo.  III.  c.  xlii.  (local  and  personal,  public  . 
''  for  paving,  cleansing,  lighting,  watching,  and  regulating  tht- 
streets,  lanes,"  &c.,  *'  within  the  city  of  Lichfield,  and  the  suburb-^ 
thereof:"  and  the  Mayor  decided  "That  George  Allton  is  i:i»i 
entitled  to  be  enrolled  *a  burgess,  by  reason  of  his  non-paym€nt 
of  the  street  rates  directed  to  be  paid  under  the  provisions  of  tht 
Municipal  Reform  Act."  In  this  decision  one  of  the  assessor^ 
concurred  ;  and  the  name  was  expunged.  Allton  now  depos€^ 
that  on  the  last  day  of  August,  1841,  and  for  the  two  precedi::^ 

(1)  Repealed  by  the  Municipal  Corporations  Act,  1882  (4o  &  46  Vict.  c.  50 
8.  5;  see  now  s.  9  of  that  Act. — A.  C. 
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y^ears,  he  was  the  occupier  of  a  house  in  the   said  parish  and         Reg. 
borough,  and  was  an  inhabitant  householder  &c.,  and  was  rated  in         xhe 
respect  of  the  said  house  to  all  rates  made  for  the  relief  of  the  poor    iJf^pi^^D 
of  the  said  parish  during  his  occupation,  and  paid,  on  or  before  the 
said  last  day  of  August,    ''  all  such  rates,  including  therein  all 
borough  rates  directed  to  be  paid  under  the  provisions  of  the  Act" 
5  &  6  Will.  IV.  c.  76,  **  as  had  become  payable  by  him  in  respect  of 
the  said  house  and  premises."     The  affidavit  made  other  usual 
averments   as  to  qualification,  and   stated  that  Allton   did  not, 
within  twelve  calendar  months  next  before  the  said  last  day  of 
August,  ''  receive  parochial  relief  or  other  alms,  or  any  pension  or 
charitable  allowance  from  any  fund  entrusted  to  the  charitable 
trustees  of  the  said  borough  and   city  of  Lichfield "  (i).      The 
affidavits  also   showed   that  the  Paving  Act  was  confined  in   its 
operation  to  a  district  not  co-extensive   with   the  borough,  that 
there  were  persons  entitled  to  be  on  the  roll,  as  inhabitant  house- 
holders, who  did  not  reside  or  occupy  &c.  within  that  district,  and 
houses  and  properties  exempt  from  paving  rate,  as  not  within  that 
district,  which  were  situate  within  the  limits  of  the  borough  as 
prescribed  by  stat.  2  &  3  Will.  IV.  c.  64,  and  were,  consequently  (2), 
liable  to  the  borough  rate. 

The  affidavits  in  opposition  to  the  rule  stated  the  gi'ound  of  the  [  696  ] 
objection  taken  before  the  Mayor  and  assessors  to  AUton's  qualifi- 
cation, and  upon  which  his  name  was  expunged,  as  follows.  That 
all  the  powers  of  the  trustees  under  the  Paving  Act  were,  in 
February,  1886,  transferred  by  them  to  the  corporation  (3),  which 
had  from  thenceforth  executed  the  said  powers  by  the  council. 
That  the  council  had  made,  and  directed  to  be  levied,  for  the 
purposes  of  the  local  Act,  certain  rates  for  the  years  ending 
June  24th,  1888,  1889,  1840.  That  Allton  was  rated  and  liable  to 
such  rates  for  his  said  premises  to  the  extent  of  three  sums  of 
4«.  6d.  each,  which  were  respectively  due  from  him  more  than  six 
calendar  months  next  before  31st  August,  1841,  and  had  been 
demanded  and  not  paid. 

A  separate  affidavit  was  made  by  the  Eev.  Dr.  Harwood,  one  of 
the  feoffees  and  trustees,  and  Edward  Bond,  the  solicitor  and 
steward,  '*  of  a  certain  public  charitable  institution  and  of  certain 

(1)  See  stat.  5  &  6  Will.  lY.  c.  76,  fore  identical  with  the  ParHamentary 
8. 9.  boundaries. 

(2)  Lichfield  is  in  sect.  1  of  Sched.  (3)  Stat.    5   &  6   Will.  IV.  c.   76, 
(A.)  to  stat.  5  &  6  Will.  IV.  c.  76 ;  and  s.  16. 

the  municipal  boundaries  are  there- 
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Reg.         estates  granted  for  charitable  purposes  in  the  said  city  by  Richard 
The         Wakefield,  late  of  the  said  city,  gentleman,  deceased,  called  Wake* 
^^^^*LD     ^®'^'s>  otherwise  Rawlins's,  the  annaal  income  of  which  is  laid  out 
and  disposed  of  to  the  use  and  benefit  of  the  poor  hoosekeepers  of 
the  said  city  not  receiving  parochial  relief  from   any    parish   in 
the  said  city."     They  stated  that  an  annual  distribution  is  nia«ie 
from  the  funds  of  the   said  charity,  sometimes  in  October  and 
sometimes  in  November :  and  they  further  deposed  :  *'  That  they 
are  well  acquainted  with  George  All  ton  of  Greenhill,  in  the  pari^^h 
of  St.  Michael  in  the  said  city,  labourer,  and  that  he  the  said  G.  A., 
[  ♦ese  ]        on  the  ground  of  *his  poverty,  has  applied  every  year  for  many 
years  last  past  to  the  said  trustees  of  the  said  charity  for  relief, 
which  he  has  accordingly  from  time  to  time  received  at  the  dis- 
cretion of  the  said  trustees ;  and  in  particular  that  the  said  G.  A. 
so  received  from  the  said  trustees  the  following  alms  and  allowances 
at  the  respective  times  hereinafter  stated :  that  is  to  say,  the  sum 
of  7s.  6rf.  in  the  month  of  October  or  November  in  the  year  1830 ; 
the  sum  of  Ss.  in  the  month  of  October  or  November  in  each  of  the 
years  1881,  1832,  1833,  and  1834:  the  sum  of  4«.  in  the  month  of 
October  or  November  1835, 1836, 1837,  and  1838 ;  the  sum  of  5*.  in 
the  year  1839;  and  the  sum  of  5s.  in  the  month  of  October  or 
November  in  the  year  1840,  and  within  twelve  calendar  monihi 
next  before  the  last  day  of  August,  1841 :  and  that  all  the  said  alms, 
annual  allowances,  or  sums  of  money  were  paid  to  the  said  G.  A. 
at  the  aforesaid  times  by  the  said  deponent  Edward  Bond,  as  such 
steward  of  the  said  charity,  out  of  the  funds  and  property  of  the 
said  charity,  and  are  duly  entered  accordingly  in  the  said  book^ 
of  account  audited,  passed,  and  signed  by  two  of  the  said  trustees." 

Waddington  and  Cole  now  showed  cause : 

No  objection  founded  on  the  receipt  of  alms  was  made  at  the 
revision  :  but  on  motion  for  a  mandamus  to  insert  a  party's  name. 
under  stat.  7  Will.  IV.  &  1  yi<?t.  c.  78,  s.  24  (i),  the  Court  must  inquire 
into  the  title  generally,  and,  if  they  find  it  wanting  in  any  respect, 
must  reject  the  claim :  Reg.  v.  The  Mayor  of  Harwich  (2).  The  first 
[  'eD?  ]  objection,  however,  is  fatal.  By  stat.  5  &  6  Will.  IV.  c.  76,  ♦s,  9,  no 
person  shall  be  enrolled  as  a  burgess  *'  unless  he  shall  have  been 
rated  in  respect  of  such  premises  so  occupied  by  him  within  the 
borough  to  all  rates  made  for  the  relief  of  the  poor  of  the  parihh 

(1)  See  now  the  Muuicipal  Corpora-      s.  47. 
tions  Act,  18S2  (45  &  46  Vict.  c.  60),  (2)  8  Ad.  &  El.  919. 
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wherein  such  premises  are  situated  during  the  time  of  his  occupa-         Reo. 

tion  as  aforesaid,  and  unless  he  shall  have  paid  on  or  before  the        the 

last  day  of  August  as  aforesaid  all  such  rates,  including  therein  all    i^o^y^J^^^ 

borough  rates,  if  any,  directed  to  be  paid  under  the  provisions  of 

this  Act,  as  shall  have  become  payable  by  him  in  respect  of  the 

said  premises,  except   such  as  shall  become  payable  within  six 

calendar  months  next  before  the  said  last  day  of  August."     A 

person,  therefore,  to  become  entitled  must,  first,  have  been  rated 

to  the  poor;  and,  secondly,  have  paid  all  ''such  rates"  (including 

borough  rates,  if  any)  "  as  shall  have  become  payable  by  him  in 

respect  "  of  the  premises  he  has  occupied.     The  enactment  cannot 

be  read  sensibly  so  as  to  give  it  any  other  meaning.     "  Such  " 

does  not  refer  only  to  poor-rates;  if  it  did,  poor-rates  must  be 

taken    as    "including    therein    all     borough    rates."      By    stat. 

2   Will.  IV.  c.  45,  s.  27,  the  right  of  voting  for  representatives 

of  boroughs  in  Parliament  is  limited  to  occupiers  who  shall  have 

been  rated  to  all  rates  for  the  relief  of  the  poor,  and  have  paid  all 

the   poor-rates    *'  and  assessed    taxes   which   shall  have   become 

payable  "  &c. 

(Coleridge,  J. :   The  borough  rate  is  in  the  nature  of  a  county 
rate,  which  was  collected  out  of  the  poor-rate  (i).) 

There  is  no  direction  in  this  statute  that  the  borough  rate  should 
be  so  paid:  and,  on  the  contrary,  stat.  7  Will.  IV.  &  1  Vict.  c.  81, 
s.  1,  recites  that,  before  that  Act,  the  parish  officers  had  no 
authority  to  pay  the  *borough-rate  from  the  poor  rate :  and,  in  [  *6dS  J 
deciding  this  question,  the  state  of  the  law  contemplated  by  stat. 
5  ii  6  Will.  IV.  c.  76,  ss.  9,  92  (2),  must  be  looked  to.  The  paving  rate 
referred  to  is  a  borough  rate ;  watching,  *'  conjointly  with  any  other 
purpose,"  was  an  object  for  which  the  council  might  make  a  rate 
under  sect.  92 :  and,  in  this  instance,  the  peculiar  powers  of  the 
paving  trustees  have  been  transferred  to  the  council,  under  sect.  75. 
It  is  true  that  the  liability  to  rate  under  the  local  Act  does  not 
extend  to  every  part  of  Lichfield  which  is  subject  to  borough  rate ; 
but  the  council,  under  sect.  87  of  stat.  5  &  6  Will.  IV.  c.  76,  may 
bring  any  part  of  the  borough  within  the  operation  of  the  local  Act. 
The  second  objection,  now  appearing  on  affidavit,  is  that  Allton 
is  disqualified  under  sect.  9  by  having  received  "  alms "  within 
twelve  calendar  months  before  the  last  day  of  August,  1841. 

(1)  See  stat.  12  Geo.  II.  c.  29,  s.  2.        tions  Act,  1882  (45  &  46  Vict.  c.  50), 

(2)  See  now  the  Municipal  Corpora-      ss.  139— 149.— A.  C. 

49—2 
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Reg.  (Coleridge,  J. :  The  ^ords  are  "  shall  have  received  parocliuil 

The         relief  ot  other  alms."     Do  you  separate  the  word  "  alms  *'  from  tlitr 
Uc*hTkl"d.    word  "  parochial "  ?) 

Stat.  2  Will.  lY.  c.  45,  s.  36,  enacts  that  no  person  shall  be  entitle! 
to  be  registered  as  a  voter  in  the  election  of  a  member  of  ParliameM 
for  any  city  or  borough,  "  who  shall  within  twelve  calendar  months' " 
&c.  '^  have  received  parochial  relief  or  other  alms  which  by  the  la^ 
of  Parliament  now  disqualify  from  voting  in  the  election  of  member^ 
to  serve  in  Parliament.''     It  has  been  held  (i)  as  to  votes  at  su-i: 
elections  that  the  charitable  relief  which  disqualifies  is  that  whicL. 
if  not  proceeding  from  the  parochial  fund,  is  administered  in  aid  of 
it :  and  it  is  evident  that,  in  marking  out  this  ground  of  a  disquali- 
[  *699  ]      fication  for  being  a  *burges8,  under  the  Corporation  Act,  reference 
was  had  to  the  disability  already  created  under  the  Parliamentarr 
Beform  Act.     The  objectors  here  do  not  insist  that  every  private 
charity  is  "alms"  within  sect.  9:  but,  where  a  person  present.- 
himself  as  a  candidate  for  the  relief  given  by  a  public  charity,  he 
declares  himself  openly  to  be  a  needy  man,  and  comes  within  tie 
disqualification  contemplated  by  that  section,  unless  it  be  held  tbiit 
the  disqualification  isponfined  to  the  case  of  alms  strictly  parochial. 
The  exceptions  in  sect.  10  (where  it  is  enacted  that  medical  assi^t- 
ance  given  by  the  charitable  trustees,  and  education  of  children  at 
an  endowed  school,  shall  not  disqualify)  show  by  inference  what 
cases  the  Legislature  did  not  mean  to  except.    The  question,  what 
receiving  of  alms  like  those  in  the  present  case  shall  disqualif}*. 
may  be  one  of  fact :  a  single  receipt  might  possibly  not  incapacitate : 
but  no  doubt  can  arise  on  the  facts  here,  the  application  and  receipt 
having  taken  place  annually  from  1880  to  1841. 

Whateley^  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

I  should  be  content  to  dispose  of  this  rule  on  the  principle  that, 
in  such  a  case,  the  disqualification  ought  to  be  distinctly  proved, 
and,  if  there  be  a  doubt,  the  claim  of  right  should  prevail  rathtrr 
than  the  refusal.  But  I  am  of  opinion  that  the  disqualification  hy 
non-payment  of  rates,  under  stat.  5  &  6  Will.  lY.  c.  76,  s.  9,  di.*^ 
not  attach  here,  and  that  the  rate  under  this  local  Act  is  not  a  rat^- 
within  the  meaning  of  the  section.  Sect.  9  requires  that  the  party 
to  be  a  burgess  shall  have  been  rated  to  all  rates  made  for  the  rehcf 

(1)  See  Bogers  on  Elections,  pp.  107 — 110,  c.  8,  6th  ed* 
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of  the  poor  of  the  parish  wherein  his  *prenii8e8  are  situate,  during  Rbg. 
tlie  tinie  of  his  occupation,  and  shall  have  paid  ''all  such  rates,  tue 
including  therein  all  borough  rates,  if  any,  directed  to  be  paid  under  lwh^jeld 
the  provisions  of  this  Act,  as  shall  have  become  payable  by  him  in  [  •700  ] 
respect  of  the  said  premises."  The  word  ''  such  '*  is  certainly  hard 
to  deal  with.  Probably  it  was  meant  to  refer  to  the  poor-rate  but 
some  confusion  was  introduced  into  the  sentence.  However,  the 
payment  required  is  only  of  such  rates  as  are  distinctly  **  directed  to 
be  paid  under  the  provisions  of  this  Act:  "  and  the  borough  rate, 
as  provided  for  in  sect.  92,  answers  the  description  here  given. 
The  borough  rate  was  always,  before  the  passing  of  this  Act, 
considered  to  be  payable  out  of  the  poor  rate ;  and  this  seems  to 
remove  any  doubt  arising  from  the  expression  ''all  such  rates, 
including  therein  all  borough  rates."  The  rate  imposed  by  the 
local  Act  does  not  extend  to  the  whole  borough ;  and  I  think  sect.  9 
does  not  apply  to  it.  Then  as  to  the  second  objection :  the  word 
**  parochial "  in  the  latter  part  of  sect.  9  applies  to  "  alms  "  as  well 
as  "relief."  A  parish  may  be  entrusted  with  the  distribution  of 
alms  not  forming  part  of  the  fund  levied  in  the  ordinary  way  for 
the  relief  of  the  poor.  Sect.  36  of  stat.  2  Will.  IV.  c.  45,  which  has 
reference  only  to  the  election  of  members  of  Parliament,  furnishes 
no  conclusive  argument  upon  a  clause  relating  to  the  general  adminis- 
tration of  boroughs  throughout  the  country  :  nor  can  any  material 
inference  be  drawn  from  the  clause  (sect.  10  of  stat.  5  &  6  Geo.  lY. 
c.  76)  excepting  particular  modes  of  relief.  The  bounty  in  question 
is  not  within  the  words  "  any  pension  or  charitable  allowance  from 
any  fund  entrusted  to  the  charitable  trustees  of  such  borough ;  "  for 
no  charity  trustees  of  the  borough  have  any  thing  to  do  *with  it.  [  *70\  ] 
I  think,  therefore,  that  the  present  applicant  is  not  disqualified  on 
the  grounds  stated ;  and,  as  he  has  shown  a  good  title  in  other 
respects,  the  rule  ought  to  be  made  absolute. 

Patteson,  J. : 

I  have  felt  some  difficulty ;  but  I  think  that  the  rule  ought  to  be 
made  absolute.  As  to  the  first  objection :  a  difficulty  arises,  not 
so  much  on  the  grammatical  construction,  as  upon  the  question 
how  the  words  "all  such  rates"  could  include  "all  borough 
rates "  directed  to  be  paid  under  the  provisions  of  this  Act.  In 
strictness  they  could  not ;  but  the  words  should  have  been  "  all 
such  rates "  &c.,  "  and,  all  borough  rates,  if  any,"  &c.  But 
though  the  expressions  are  inaccurate,  I  think  we  may  take  the 
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REr..        meaning  to  be,  all  borough  rates,  together  with  poor  rates.     If 
Xhe  ^11  rates  of  every  kind,  in  the  nature  of  borough  rates,  bad  l»t*r!i 

meant,  it  may  be  asked  why  borough  rates  under  this  Act  shoula 
'  have  been  particularly  specified.  The  answer  may  indeed  be,  "  for 
greater  caution,"  the  borough  rate  being  a  thing  newly  introduce] 
by  this  Act;  and  there  is  some  reason  in  the  argament,  bat  n^>t 
outweighing  the  reasons  against  the  proposed  constraction.  As  t*^ 
the  other  objection  :  the  words  **  any  pension  or  charitable  allow- 
ance from  any  fund  intrusted  to  the  charitable  trustees  of  such 
borough  "  seem  to  exclude  allowances  from  any  other  fond ;  for, 
if  that  were  not  so,  the  words  **  intrusted  to  the  charitable  trustees  ' 
&c.,  would  be  needless.  The  words  "  parochial  relief  or  other  alms  " 
must,  I  think,  mean,  ''  or  other  parochial  alms."  A  difficulty 
arises  on  sect.  10,  from  the  words,  ''nor  shall  any  person  be  .s«) 
[  *702  ]  disqualified  by  reason  that  any  child  of  such  person  shall  *have 
been  admitted  and  taught  within  any  public  or  endowed  school." 
But  the  exception  should  properly  be  of  something  which,  without 
it,  would  be  included  in  the  general  clause.  Now,  there  is  nothing 
in  sect.  9  which  would  be  applicable  to  the  education  of  a  child 
in  an  endowed  school,  unless  it  were  the  word  ''  alms  ;  "  and  it  is 
difficult  to  say  how  the  teaching  of  a  child  could  be  alms,  thou(.'h 
the  words  seem  to  have  been  put  in  for  the  purpose  of  showini; 
that  the  word  **  alms  "  was  not  to  include  that.  I  think  tht^ 
exception  was  unnecessary,  and  that  no  effect  can  be  given  to 
the  words. 

COLEBIDGE,  J. : 

As  to  the  rating :  this  party  is  charged  with  non-payment  of  a 
rate  imposed  by  statute,  but  applying  only  to  a  part  of  theborou<;fa. 
He  has  been  rated  to  the  I'ates  for  relief  of  the  poor  ;  but,  by  sect.  H, 
he  ought  also  to  have  paid  ''all  such  rates,  including  therein  all 
borough  rates,  if  any,  directed  to  be  paid  under  the  provisions  of 
this  Act :  "  if  the  clause  stopped  there,  no  doubt  could  arise ;  but 
it  proceeds,  "  as  shall  have  become  payable  by  him  in  respect  of 
the  said  premises,  except  such  as  shall  become  payable  within  six 
calendar  months  next  before  the  said  last  day  of  August:  "and 
this,  it  is  said,  gives  the  clause  an  application  to  rates  generally. 
But  the  first  part  of  the  clause  points  out  the  description  of  rate  ;  the 
second  part  ascertains  what  shall  be  requisite  as  to  payment. 
namely,  payment  of  all  such  rates  as  shall  have  become  payable, 
with  the  exception  specified.     I  think  the  meaning  of  the  clause 
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is  that  the  rates  specified  in  the  first  part  must  have  been  paid,         Reci. 

with  the  limitation  stated  in  the  second  part,  as  to  the  time  during         the 

which  they  have  become  payable.     *As  to  the  words  "including    ^^Jpi^ld 

therein  all  borough  rates/'  surely  they  can  comprehend  only  what       f  ♦703] 

was  known  as  the  borough  rate  under  sect.  92,  namely,  the  fund 

to  be  levied  as  is  there  directed,  it  the  borough  fund  should  be 

insufficient.     A  question  arises,  how  the  borough  rate  could  be 

included  in  the  poor  rate :  but,  by  sect.  92,  it  was  to  be  "  in  the 

nature  of  a  county  rate :  "  and  the  framer  of  this  Act  might  suppose 

that  it  was  to  be  paid  out  of  the  poor  rate,  as  county  rates  were. 

It  is  true  that  payment  of  the  borough  rate  from  the  poor  rate  was 

not  legally  authorised  before  stat.  7  Will.  IV.  &  1  Vict.  c.   81, 

which  was  passed  to  supply  the  deficiency  of  stat.  5  &  6  Will.  IV. 

c.  76,  s.  92,  in  that  respect :  but  it  does  not  appear  what  the  actual 

practice  had  been  before  the  passing  of  the  later  statute.     And, 

further,   it  may  be  asked  why,  if  ''all  such  rates"  means  ''all 

rates,*'  the  borough  rate  should  be  afterwards  expressly  included. 

The  remaining  point  is,  whether  the  words  "  other  alms,"  in  sect.  9, 

are  restricted  by  the  word  "  parochial,"  or  have  only  the  limit 

suggested  in  argument,  which  seems  to  me  arbitrary.     Reference 

was  made  to  a  law  of  Parliament  which  disqualifies'  from  voting, 

and  was  supposed  to  have  been  contemplated  in  framing  the  present 

Act:   but   I  know  of  no   distinction  as  to  a   Parliamentary  and 

a  general  or  common  law  of  disqualification.      The  words   "  or 

other  alms,"  in  my  opinion,  mean  "  other  parochial  alms."     The 

provision  in  sect.  10,  as  to  medical  assistance,  is  referred  expressly 

to  the  words  "  charitable  allowance  "  in  sect.  9  :  on  the  remaining 

part  of  the  clause  I  agree  in  the  observation  of  my  brother  Patteson  ; 

but  the  saving  as  to  schools  was  probably  introduced  out  of  abundant 

caution. 

W^IGHTMAN,  J.  :  »  [  704  ] 

I  think  that  the  words  "  all  such  rates"  mean  rather  successive 
rates  of  the  same  description  than  several  different  rates.  This 
construction,  if  strictly  followed,  would  have  excluded  all  but  poor- 
rates  ;  and,  therefore,  a  parenthesis  is  introduced,  by  which  borough 
rates  are  expressly  provided  for.  The  word  "  including  "  may  have 
been  used  because  the  borough  rate  was,  by  sect.  92,  in  the  nature 
of  a  county  rate,  and,  therefore,  would  probably  be  paid  out  of  the 
poor  rate.  But  it  does  not  follow  from  the  words  used  that  the 
Ijegislature  meant  to  ipclude  everv  species  of  rate*    As  to  the  seconc| 
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Reg.         objection,  it  is  admitted  that  the  relief  in  question  is  not  a  **  charit- 
The         ^^^6  allowance  "  within  sect.  9:  if  reached  by  that  clause,  it  ma^t 

Uchf^eII  '**^  ^^^^^  *^®  ^^^'^^  "  ^^^^^  alms."  But  I  thmk  that  those  word.^ 
were  added  to  "  parochial  relief  "  only  for  greater  caution,  and  must 
mean  some  description  of  alms  which  would  be  of  the  nature  of 

parochial  relief  (i). 

Rule  abifolut^. 


1842.  REG.    V.    The    INHABITANTS    of    DERBYSHIRE. 

[  745  ]  (2  Q.  B.  745—757 ;  S.  C.  2  G.  &  D.  97  ;  11  L.  J.  M.  C.  51 ;  6  Jur.  48a) 

A  structure,  1,275  yards  in  length,  consisted  of  forty- two  arches,  diridfti, 
at  some  points,  by  a  stone  causeway,  at  others  by  the  piers  only.  A 
common  highway  passed  over  it.  A  river  flowed  constantly  under  five  of 
the  arches  at  one  end  of  the  structure ;  a  brook  flowed  constantly  under  an 
arch  at  the  opposite  end.  The  other  arches  lay  across  meadow  land ;  th<» 
water  flowed  under  all  of  them  in  times  of  flood ;  and  under  most  of  then: 
there  was  stagnant  water  at  all  times.  The  county  had  immemonalir 
repaired  the  whole  structure,  and  had  rebuilt  and  widened  several  of  the 
arches  under  which  there  was  no  constant  stream.  Parts  of  the  whoW 
structure,  other  than  the  Ave  arches,  had  been  presented  at  different  timt«^ 
under  the  name  of  S.  bridge,  by  the  grand  jury,  as  out  of  repair,  and 
repaired  thereupon  by  the  county. 

Held  that,  upon  these  facts,  the  whole  structure  must  be  deemed  a 
bridge,  repairable  by  the  county  ;  there  being  no  general  rule  of  law  that 
arches,  under  which  there  is  not  a  constant  running  stream,  cannot  form  a 
part  of  a  county  bridge. 

Indictment.  The  first  count  charged  that,  on  &c.,  there  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  a  certain  common 
and  public  bridge,  commonly  called  Swarkestone  Bridge,  situate 
in  the  parish  of  Stanton-bj-Bridge,  in  the  county  of  Derby*  in 
the  common  Queen's  highway  leading  from  the  town  of  Derby,  in 
the  county  aforesaid,  towards  and  unto  the  town  of  Ashby-de-la* 
Zouch,  in  the  county  of  Leicester,  being  a  common  highway  for 
all  the  liege  &c.,  on  foot,  and  with  their  horses,  coaches,  carts,  &c., 
to  go,  return,  &c.,  upon  and  over,  every  year  at  all  times  &e, : 
and  that  the  same,  during  all  the  time  aforesaid,  of  right  ought  to 
have  been  used,  and  still  of  right  ought  to  be  used,  by  all  the  said 
liege  &c.,  for  the  purposes  in  that  behalf  aforesaid :  and  that  the 
said  common  and  public  bridge,  on  the  day  and  year  aforesaid, 
and  continually  from  thence  until  the  day  of  the  taking  of  this 
inquisition,  at  (&c.,  was,  and  yet  is,  ruinous  &c.,  for  want  of  needful 
and  necessary  upholding  and  repairing  the  same,  so  that  the  liege 
&c.  in,  upon,  and  over  the  said  bridge,  on  foot  and  with  horses,  Ac., 

(1)  See  litfx  v.  HalenonHh,  3  B.  &  Ad.  717. 
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could  not  and  cannot  pass  &c.,  without  great  danger  &c.,  as  they         Rbg. 
ought  and  were  accustomed  to  do,  and  still  &c. :  to  *the  great  thb  Ikhabi- 
damage  and  common  nuisance  &c.,  and  against  the  peace  &c. :     '^^ebbt-' 
and  that  the  inhabitants  of  the  county  of  Derby  aforesaid  of  right       shibb. 
have  been,  and  still  of  right  are,   bound  to    repair   and  amend       f  *^^^  J 
the  said  common    bridge  when    and    so    often    as    it  shall   be 
necessary. 

The  second  count  charged  a  similar  liability  and  want  of  repair 
as  to  parts  of  an  immemorial  common  and  ancient  Queen's  highway 
within  800  feet  of  a  certain  public  bridge. 

The  third  and  fourth  counts  contained  similar  charges  as  to  other 
parts  of  an  immemorial  common  and  ancient  Queen's  highway, 
being  severally  within  300  feet  of  a  public  bridge. 

Fifth  count.  That,  from  time  whereof  &c.,  there  was,  and  yet 
is,  a  common  and  ancient  Queen's  highway,  leading  from  &c. 
towards  &c.,  used  for  all  the  liege  &c.,  with  their  horses,  coaches, 
carts  and  carriages,  to  go,  &c. ;  and  that  a  certain  part  of  the  same 
<&c.,  situate  &c.  in  the  parish  &c.,  beginning  at  800  feet  westward 
from  a  certain  river  called  the  Trent,  and  so  continuing  westward 
towards  &c.,  for  the  length  of  876  yards,  and  being  of  the  breadth  of 
eighteen  feet,  on  &c.,  and  continually  afterwards  and  until  the  day 
of  the  taking  of  this  inquisition,  was,  and  yet  is,  in  great  decay  &c., 
to  the  great  damage  and  common  nuisance  &c. :  and  that  the 
inhabitants  of  the  whole  county  of  Derby  aforesaid  have,  from 
time  whereof  &c.  hitherto,  been  used  and  accustomed,  and  have  of 
right  repaired  and  amended  (i),  the  said  public  highway,  when  and 
so  often  as  it  was  necessary,  and  still  of  right  ought  &c. 

Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the   Derbyshire       .  ^^^  J 
Summer  Assizes,  1889,  a  verdict  was  found  for  the  Grown,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

The  structure  which  forms  the  subject-matter  of  the  several 
counts  of  the  indictment  is  about  1,275  yards  in  length,  lies  wholly 
in  the  county  of  Derby,  and  extends  from  the  village  of  Swarke- 
stone  on  the  east  bank  of  the  river  Trent,  westernly,  towards  the 
village  of  Stanton-by-Bridge,  both  in  the  county  of  Derby :  and 
the  said  structure  is  situate  as  described  in  the  indictment,  and  is 
a  common  King's  highway,  as  stated  in  the  indictment,  and  is  of 
great  public  utility. 

The  whole  structure  contains  forty- two  arches  in  all ;  under  the 

(1)  8tc, 
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first  five  of  which,  at  the  eastern  end,  the  river  Trent  flows,  and 
is  there  115  yards  wide:  the  last  eight  arches  at  the  western  en<i 
are  continuous,  separated  only  by  piers;  and  under  one  of  them 
there  is  a  brook,  the  water  of  which  always  flows.     The  above  five 
arches  are  continuous,  and  separated  only  from  each  other  by 
piers.     The  other  twenty-nine  arches  are  interspersed  throughout 
the  space  between  the  eight  and  five  arches,  sometimes  four  or 
five  continuous,  and  sometimes  a  single  or  double  arch :  bat  there  is 
in  no  place  a  distance  of  300  feet  between  any  two  arches  or  sets  of 
arches.    Between  all  the  arches,  including  the  eight  and  five,  there 
are  either  piers  only,  or  a  continuous  line  of  solid  stone  mason - 
work  on  both  sides  of  the  same  description,  the  space  between 
such  masonwork  being  filled  up  where  there  are  no  arches,  and 
over  the  arches  where  there  are  any,  with  earth  and  stones,  upon 
which  the  road  runs :  and,  where  the  arches  adjoin,  they  are  con- 
nected *with  buttresses :  and  a  stone  battlement,  about  three  feet 
high,  extends  from  one  end  of  the  structure  to  the  other.     The 
structure  is  very  ancient :  and,  before  altered  as  hereinafter  men-  ^ 
tioned,  the  whole  was  of  exactly  the  same  style  of  architecture 
(Gothic  of  a  peculiar  description),  and   apparently  built  at   the 
same  time,  and  from  one  design,  the  arches  pointed  at  the  top. 
From  the  extremity  of  the  five  arches  at  the  east  to  the  com- 
mencement of  the  eight  arches  at  the  west  end,  the  structure  is 
carried  over  low  flat  meadow  land.    In  times  of  flood  the  water 
flows  under  all  the  arches ;  and  under  the  greatest  number  of  arches 
between  the  eight  and  five  arches  at  the  ends  there  is  always 
stagnant  water :  but  under  the  others  there  is  sometimes  no  water. 
Before  it  was  widened  by  the  county,  as  hereinafter  mentioned, 
it  was  only  wide  enough  for  carriages  to  pass  each  other  in  two 
places :  but  it  has  been  from  time  to  time  so  widened  by  the  county 
that  now  there  are  only  two  places,  along  the  whole  line,  at  which 
two  carriages  cannot  pass  each  other. 

The  whole  of  the  structure,  that  is,  the  part  containing  the 
twenty-nine  arches,  as  well  as  the  eight  and  five  arches,  from 
beginning  to  the  end,  has  from  all  time  been  called  Swarkeetone 
Bridge.  And  the  county  of  Derby  have,  from  time  immemorial, 
repaired  the  whole  structure,  the  road,  and  battlements,  from 
beginning  to  end,  including  the  whole  forty-two  arches,  as  also 
the  300  feet  at  the  eastern  or  Swarkestone  extremity  of  the  same : 
and  have  at  difi^erent  times,  and  at  a  great  expense,  rebuilt  and 
widened  twenty-two  of  the  twenty-nine  arches  b^twe^n  the  eight 
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and  five  arches.     Also  in  the  years  1795,  1796,  and  1797,  they         Rbg. 
^rebuilt  the  five  arches  over  the  Trent.     The  arches  the  county  thb  Ixhabi- 
have  rebuilt  are  easily  distinguished  from  the  others,  being  circular     ^derby* 
instead  of  pointed  at  the  top.  shire. 

Between  the  year  1683,  the  first  year  for  which  any  records  '•  *^*^  ■' 
of  the  Quarter  Sessions  are  preserved,  down  to  1882,  there  are 
upwards  of  sixty  orders  relative  to  the  repairs  of  the  structure,  in 
many  of  which  it  is  called  *'  Swarkestone  Bridge,  being  a  county 
bridge."  (Extracts  accompanied,  and  formed  part  of,  the  case). 
It  appears  from  the  same  records  that,  from  the  year  1750,  various 
parts  of  the  said  structure,  other  than  the  said  five  arches  over 
the  Trent,  have  been  frequently  presented,  under  the  name  of 
Swarkestone  Bridge,  by  the  grand  jury,  as  out  of  repair :  and  in 
1788,  being  presented,  the  Court  ordered  that  a  sum  of  3862.  Ss.  lOd. 
should  be  expended  by  the  county  in  widening  and  repairing  the 
bridge ;  and  which  sum  was  expended  in  widening  and  repairing 
that  part  of  the  bridge  between  the  eight  and  five  arches.  And, 
in  1791,  a  further  sum  of  2322. 18^.  9d.  was  ordered  to  be  expended 
for  the  same  purpose.  At  various  Sessions,  in  1795,  1796,  1797, 
Swarkestone  Bridge  was  presented  as  being  out  of  repair,  and 
necessary  to  be  rebuilt;  and  various  sums,  amounting  in  all 
to  3,550/.  were  ordered  to  be  raised  for  that  purpose.  It  was 
presented  in  1808;  and  the  Quarter,  Sessions  then  ordered  that 
the  sum  of  667/.  38.  5(1.  should  be  raised  by  the  county,  and 
expended  in  taking  down  and  rebuilding  two  arches  (reference  was 
then  made  to  a  plan  which  accompanied,  and  formed  part  of  the 
case),  the  eleventh  and  twelfth  arches  eastward  from  the  eight 
arches,  which  were  taken  down  and  rebuilt  accordingly.  In  *1819  [  *750  ] 
it  was  presented,  and  115/.  ordered  to  be  expended  in  the  repair 
of  the  flood  arches  and  road  over  them.  In  1827,  the  surveyor 
of  county  bridges  was  ordered  to  examine  Swarkestone  Bridge, 
and  the  road  from  thence  over  the  arches  to  Stanton,  and 
report  the  most  eligible  mode  of  repairing  the  same.  In  1828  it 
was  again  presented,  and  an  order  made  for  the  repair  by  the 
county  of  abutments,  piers,  arches  and  spandrils,  over  the  two 
flood  arches  near  the  Stanton  end  of  the  bridge,  being  the  two 
arches  next  eastward  of  the  eight  arches.  In  1829,  Sir  George 
Crewe  submitted  to  the  Sessions  a  plan  for  repairing  and  widening 
&c.  that  part  of  the  Stanton  end  of  Swarkestone  Bridge  ordered 
to  be  repaired  at  a  former  Sessions,  with  an  estimate  of  expense, 
amounting  to  440/.  148. ;  and,  in  consideration  of  the  additional 
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Reg.  convenience  &c.,  he  and  other  inhabitants  of  that  side  of  the 
The  iMHABi-  county  oflfered  ta  contribute  half  the  expense,  which  offer  was 
accepted.  In  1880  it  was  presented,  and  110/.  ordered  to  be  paid 
to  rebuild  the  bank  parapet  wall  on  the  south  side  from  the  said 
new  wall  to  the  pier  point  at  the  Stanton  end,  to  fill  ap  the 
opening  of  the  present  road  to  the  new  wall,  to  make  the  road 
and  works  conformable  with  the  adjoining  parts  of  the  bridge.  In 
1881  an  order  was  made  to  apply  to  Sir  George  Crewe  for  payment 
of  1002.,  the  remainder  of  the  sum  of  200/.  for  which  he  made 
himself  liable.  There  are  divers  other  presentments  by  the  grand 
jury,  as  well  as  orders  to  repair. 

In  1882,  in  consequence  of  the  decision  of  the  Queen's  [sic]  Bench 
in  the  case  of  Rex  v,  Oxfordshire  (i),  the  county  resolved  to  repair  so 
much  only  of  Swarkestone  Bridge  *as  is  actually  over  the  river 
Trent,  and  800  feet  at  each  end  of  the  same.  This  part,  viz.  the 
five  arches  over  the  river  Trent,  and  800  feet  at  each  end  of  the 
same,  is,  and  was  at  the  time  of  the  finding  the  indictment,  in  good 
repair.  The  remainder  then  was,  and  still  is,  much  out  of  repair, 
as  stated  in  the  indictment. 

The  question  for  the  opinion  of  the  Court  was,  whether  any 
part  of  the  said  structure,  other  than  that  part  above  stated  to 
be  in  repair,  is  such  a  bridge  or  road  that  the  county  are  liable 
to  repair  it. 


The  case  was  argued  in  last  Hilary  Term  (2),  by  miitehurtt 
for  the  Crown  and  Willmore  for  the  defendants.  The  general 
nature  of  the  liability  of  counties,  and  of  the  presumption  from 
acquiescence,  was  fully  discussed:  but,  as  the  judgment  tomed 
entirely  upon  the  question  whether  the  structure  in  question  had 
been  shown  to  be  a  bridge,  so  as  to  bind  the  county,  and  as 
the  course  of  the  arguments  on  that  point  appears  sufficiently 
from  the  judgment,  it  is  not  thought  necessary  to  report  them  at 
length. 

The  following  authorities  were  referred  to : 

Rex  V.  Oxfordshire  (3),  note  (10)  to  Rex  v.  Stoughton  (4),  ifcx  v. 
St.  Pancras  (5),  stat.  22  Hen.  VIII.  c.  5,  2  Inst.  700  (6),  ih.  701, 


(1)  35  E.  R.  302  (1  B.  &  Ad.  289). 

(2)  January  16th,  1841.  Before 
Lord  Denman,  Ch.  J.,  Littledale, 
Patteson,  and  Coleridge,  J  J. 

(3)  33  R.  R.  302  (1  B.  &  Ad.  289) ; 
and  the  preyious  case  as  to  the  same 


bridge,  Hex  v.  Or/orrUhire,  note  (a)  to 
1  B.  &  Ad.  297. 

(4)  2  Wms.  Saund.  159  c. 

(5)  1  Peake's  N.  P.  C.  220. 

(6)  CitiJig  The  ^fastero/St.  Lermar^9 
case,   Year  B.  P^sch.   10  £dw.   IIL 
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Bepair  of  Bridges  (i),  1  Blackst.  *Com.  857,  Austin^s  case  (2),  stat.  Rkq. 
2  &  8  Phil.  &  M.  c.  8,  stat.  5  Eliz.  c.  13,  The  Mayor  of  Hvll  v.  thb  Inhabi- 
Horner  (3),  Rexv,  Viscount  Purheck  (4),  there  cited,  Bedle  v.  Beard  (6), 
Lady  Stajfard  v.  LlewelUti  (6),  Farrar's  case  (7),  Reg,  v.  Archdall  (8), 
Lord  Falmouth  v.  George  (9),  Hale's  Hist.  C.  L.  c.  1,  p.  4,  Rex  v. 
Ecclesjield  (lo),  Rex  v.  St.  Giles,  Cambridge  (il),  stat.  39  Eliz.  c.  23, 
stat.  89  Eliz.  c.  24,  Rex  v.  Yarton  (12),  Rex  v.  Hewson  (13),  Rex  v.  The 
West  Riding  of  Yorkshire  (14),  Rex  v.  The  West  Riding  of  Yorkshire  (15), 
Rex  V.  Inhabitants  of  Kent  (i6),  Stratford  Bridge  case  (17),  R<?<7.  v. 
Ijody  H.  B.  3/.  Sutton  (18),  /Jej;  v.  Whitney  (19),  two  Anonymmis 
placita  in  Ventris  (20),  Bfa:  v.  The  Mayor,  dtc.  of  Liverpool  (21),  Bex  v. 
Machynlleth  (22),  /i<?x  v.  Montague  (23).  ^    .  zi// .       7/ 


Lord  Dbnman,  Ch.  J.,  in  this  Term  (January  15th),  delivered  the 
judgment  of  the  Court  : 

The  structure  which  forms  the  subject-matter  of  this  indictment 
appears  by  the  case  to  be  1,275  yards  in  length.  At  the  eastern 
end  are  five  arches,  under  which  the  river  Trent  flows.  At  the 
western  end  are  eight  arches,  under  one  of  which  a  brook 
continually  flows.  The  rest  of  the  space  consists  of  a  raised  cause- 
way across  low  meadows,  having  under  it  at  different  points 
twenty -nine  arches.  Under  most  of  these  arches  there  are  pools  of 
stagnant  water  at  all  times ;  and  under  all  of  them  the  waters  of 
the  Trent  flow  in  times  of  flood. 


pi.  63,  fol.  28  B.,  and  \  stat.  14 
£dw.  in.  c.  4 ;  both  of  which  were 
commented  on  in  the  argument.  As 
to  1  stat.  14  Edw.  III.  c.  4,  see  Termes 
de  la  Ley,  tit.  Englesheiie. 

(1)  13  Co.  Eep.  33. 

(2)  1  Ventr.  183,  189. 

(3)  1  Cowp.  102. 

(4)  Show.  Pari.  Ca.  1.  See  p.  5, 
and  Ijord  Mansfield  in  The  Mayor  of 
Hull  V.  I/onitr,  1  Cowp.  109. 

(5)-12Co.  Bop.  4. 

(6)  Skin.  77. 

(7)  Cited  in  Ladt/  HUip/rd  v. 
Llewellirif  Skin.  78.  In  Forrar's  case 
an  Act  of  Parliament  is  said  to  haye 
been  presumed.  See  Re(f,  v.  The 
Chapter  of  Exeter,  12  Ad.  &  El.  512; 
Jeirisfm  v.  Dyson,  9  M.  &  W.  540,  555. 

(8)  47  R.  E.  583  (8  Ad.  &  El.  281). 

(9)  30  R  £.  597  (5  Bing.  286,  293). 

(10)  19  E.  R.  335  (IB.  &  Aid.  348). 


(11)  17  R.  R.  320  (5  M.  &  S.  260). 

(12)  Sid.  140;  S,  C,  1  Keb.  277,  498, 
514.  See  note  to  Rex  v.  Kinyemoor, 
26  R.  R.  307,  at  p.  312  (2  B.  &  C.  196). 

(13)  12  Mod.  180. 

(14)  Note  to  Rex  v.  The  West  Ridiuy 
of  Yorkshire,  6  R.  R.  439,  at  p.  447  (2 
East,  352). 

(15)  8  R  R.  688  (7  East,  588). 
AiRrmed  on  error  in  Dom.  Proc.,  The 
West  Riding  of  Yorkshire  v.  The  King, 
14  R.  R.  751  (5  Taunt.  284). 

(16)  15  R.  R.  330  (2  M.  &  S.  513). 

(17)  Note  (a)  to  Rex  v.  Inhabitants 
of  Kent,  2  M.  &  S.  520. 

(18)  8  Ad.  &  El.  516. 

(19)  42  R  R.  329  (3  Ad.  &  El.  69). 

(20)  1  Vent.  90,  256. 

(21)  6  R.  R.  546  (3  East,  86). 

(22)  26  R.  R.  294  (2  B.  &  C.  166) 

(23)  28  R.  E,  420  (4  B.  &  C.  598). 
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The  county  of  Derby  resists  the  repairing  any  part  of  this 
structure,  except  the  five  arches  over  the  river  Trent,  and  300  feet 
from  the  end  of  those  arches,  on  the  authority  of  the  case  of  Rrr  v. 
Oxfordshire  (i).  The  present  case  differs  from  that  of  Rex  v. 
Oxfardshire  (i)  in  two  respects.  First,  that  it  is  here  found  by  the 
case  that  ''  the  county  of  Derby  have,  from  time  immemorial, 
repaired  the  whole  structure,  the  road,  and  battlements,  from 
beginning  to  end,  including  the  whole  forty-two  arches,  as  also  the 
800  feet  at  the  eastern  or  Swarkestone  extremity  of  the  same ;  and 
have,  at  different  times,  and  at  a  great  expense,  rebuilt  and  widened 
twenty-two  of  the  twenty-nine  arches  between  the  eight  and  five 
arches.*'  Also  that,  ''from  the  year  1750,  various  parts  of  the 
said  structure,  other  than  the  said  five  arches  over  the  Trent,  have 
been  frequently  presented,  under  the  name  of  Swarkestone  Bridge, 
by  the  grand  jury,  as  out  of  repair ; "  and  such  parts  have  been 
repaired  accordingly.  Whereas  in  the  case  of  Rex  v.  Oxfordshire  iii 
it  was  not  shown  that  the  disputed  arches  had  been  repaired  by  the 
county.  Secondly,  it  appears  by  this  case  that  there  is  a  constant 
*fiow  of  water  under  one  of  the  eight  contiguous  arches  at  the 
western  end  of  the  structure,  which  therefore  would  be  a  county 
bridge,  independently  of  their  connection  with  the  arches  over  the 
Trent.  And  also  that  most  of  the  other  twenty-nine  arches  are 
over  water  continually  there,  though  stagnant :  whereas  in  Rex  v. 
Oxfordshire  (i)  the  disputed  arches  stood  on  dry  ground,  except  at 
times  of  fiood. 

We  do  not  think  it  necessary  to  consider  the  second  difference, 
or  to  examine  whether  an  arch,  or  number  of  arches,  constructed 
across  stagnant  water,  ought  to  be  treated  as  constituting  a  brid«:e. 
or  whether  it  is  necessary  that  there  should  be  ''  flumen  vel  cursor 
aquae  "  for  that  purpose  ;  because  we  think  that  the  first  difference 
is  sufficient  to  take  this  case  out  of  the  authority  of  Rex  t.  Oxjitr^i- 
shire  (i),  and  to  entitle  the  Grown  to  our  judgment.  That  case  was 
tried  twice.  Upon  the  first  occasion  (2),  the  indictment  treated 
each  of  the  arches  as  a  separate  bridge ;  and  the  Court  held  (bat 
to  be  wrong  :  but  Mr.  Justice  Batley,  in  giving  his  judgment,  used 
these  words.  *'  It  is  said  that  these  arches  are  part  of  the  bridge. 
There  might  be  strong  ground  for  coming  to  that  conclusion,  if  it 
had  appeared  that  they  were  erected  at  the  same  time  as  the  main 
bridge,  or  if  the  inhabitants  of  the  county  had  from  time  to  time 


(1)  35  K.  R.  302  (1  B.  &  Ad.  289). 


(2)  Note  (a)  to  Btx  v.  fh/nnUkm, 
1  B.  &  Ad.  297. 
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repaired  300  feet  of  the  road  beyond  these  arches,  which  (if  they         Reg. 
were  part  of  the  original  bridge)  they  would  have  been  liable  to  do.  thb  Inhabi- 
That  is  a  matter  of  fact,  and  ought  to  have  been  decided  by  a  jury,     ^dbrby-*^ 
We  cannot  say  that  they  necessarily  are  part  of  *the  bridge,  and       shibe. 
upon  a  special  case,  we  can  only  draw  necessary   conclusions."       ^  *^^^  ^ 
Upon  the  second  occasion  (i),  the  indictment  treated  the  whole  as  one 
bridge  :  and  the  jury  found  a  verdict  for  the  Crown,  which  the  Court 
set  aside  as  being  contrary  to  the  evidence,  and  ordered  a  verdict 
to  be  entered  for  the  defendants.     None  of    those  circumstances 
which  Mr.  Justice  Batlby  had  mentioned  in  his  former  judgment, 
as  forming  strong  ground  for  coming  to  the  conclusion  that  the 
arches  were  part  of  the  bridge,  were  proved  on  that  second  occasion. 

Here,  on  the  contrary,  it  appears  that  the  whole  structure  has 
from  time  immemorial  been  treated  as  one  bridge ;  that  the  whole 
of  it,  from  beginning  to  end,  has  been  immemorially  repaired  by 
the  county  ;  and  that  twenty-two  out  of  the  twenty-nine  arches  in 
dispute  have  actually  been  rebuilt  by  the  county.  The  facts,  there- 
fore, of  this  case  are  conclusive,  against  the  defendants,  to  show 
that  the  whole  structure  is  one  bridge,  unless  there  be  some  rule  of 
law  which,  under  all  and  any  circumstances,  prohibits  every  part 
of  a  structure  from  being  treated  as  a  bridge  under  which  water 
does  not  flow  at  all  times. 

No  such  rule  of  law  is  to  be  found,  unless  it  can  be  deduced  from 
the  decision  in  Rex  v.  Oxfordshire  (i).  Looking  at  all  the  circum- 
stances of  that  case,  we  do  not  think  that  any  such  rule  can 
properly  be  deduced  from  that  decision,  notwithstanding  the 
language  used  in  the  latter  part  of  the  judgment,  and  the  import- 
ance attached  to  the  passage  from  2  Inst.  701,  and  to  the  use  of 
the  words  ''super  flumen,  seu  cursum  aquae,'*  in  ancient  indict- 
ments. Indeed  the  confining  of  those  words  *to  a  constant  stream  [  *756  ] 
or  course  of  water  flowing  at  all  times,  to  the  exclusion  of  flood 
waters  whether  rarely  or  frequently  occurring,  is  not  altogether 
consistent  \vith  the  doctrine  laid  down  in  a  case  in  the  same 
volume  of  reports:  Ilex  v.  Trafford{2),  In  that  case  the  ancient 
course  and  outlet  of  flood  water  had  been  obstructed  by  certain 
fenders  or  banks :  and  the  Court,  in  giving  judgment,  said : 
''  Now,  it  has  been  long  established,  that  the  ordinary  course 
of  water  cannot  be  lawfully  changed  or  obstructed  for  the 
benefit  of  one  class  of  persons,  to  the  injury  of  another.     Unless, 

(1)  Rex  V.  OxMdshire,  35  E.  E.  302  (2)  34  E.  E.  680  (1  B.  &  Ad.  874). 

(1  B.  &  Ad.  289). 
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Rbo.        therefore,  a  sound  distinction  can  be  made  between  the  (wdinar.- 

The  Inhabi-  coarse  of  water  flowing  in  a  bounded  channel  at  all  usual  season^. 

'^Demy-*      ^^^  ^^^  extraordinary  course  which  its  superabundant  quantity  baa 

8HIBE.        been  accustomed  to  take  at  particular  seasons,  the  creation  ami 

continuance  of  these  fenders  cannot  be  justified.     No  case  wa? 

cited,  or  has  been  found,  that  will  support  such  a  distinction/' 

This  view  of  the  law  was  agreed  to  by  the  Court  of  Exchequf-r 

Chamber,  as  is  reported  in  Bingham  (i),  though  the  judgment  va> 

reversed  from  the  insufficiency  of  the  special  verdict.     Now,  if  it  be 

unlawful  to  obstruct  the  accustomed^course  of  flood  waters  which 

flow  only  occasionally,  it  is  difficult  to  see  why  a  structure  of  arches 

made  to  carry  an  highway  in  such  a  manner  as  to  permit  flooi 

waters  to  flow  in  their  accustomed  course  should  not  be  treated  as 

a  bridge,  though  at  ordinary  times  there  may  be  no  water  under 

them.    At  any  rate,  where,  as  in  the  present  case,  such  arches  are 

[  *757  ]      contiguous  to,  and  as  it  were  in  continuation  of,  an  ^acknowledge.! 

county  bridge,  and  have  been  always  immemorially  treated  by  the 

county  as  part  of  the  bridge,  no  rule  of  law  prevents  our  sajir.u' 

that  they  are  so  in  point  of  law,  as  it  is  obvious  that  they  are  in 

point  of  fact. 

For  these  reasons,  we  are  of  opinion  that  the  whole  of  this  struc- 
ture must  be  taken  to  be  one  county  bridge,  and  that  the  verdif  t 

entered  for  the  Crown  must  stand. 

Judgment  for  the  Cn^wu, 


m2.  WATERS  v.  The  EAEL  of  THANET. 

[  767  ]  (2  Q.  B.  757—771 ;  S.  C.  2  G.  &  D.  166 ;  11  L.  J.  Q.  B.  87 ;  6  Jur.  706/. 

Defendant,  being  drawer  of  two  bills  of  exchange  of  which  plaintiil  n-^ 
holder,  gave  him  a  written  promise  that,  in  consideration  ol  plaintif 
having  agreed  not  to  proceed  against  him,  defendant  thereby  defaanv>i 
himself  of  all  future  plea  of  the  Statute  of  Limitations  in  case  of  his  beic^ 
sued,  and  thereby  promised  to  pay  the  bills,  **  whenever  my  circmnstacor^ 
may  enable  me  to  do  so,  and  I  may  be  called  upon  for  that  purpoee.*^  In 
an  action  of  special  assumpsit  on  this  agreement : 

Held  that,  under  stat.  21  Jac.  I.  c.  16,  s.  3,  the  limitation  of  action  r^-. 
from  the  time  of  defendant  becoming  able  to  pay,  though  plaintifl  h*J 
made  no  demand,  and  had  not  been  informed  by  defendant,  or  otbervi-^ 
had  knowledge,  of  such  ability. 

Assumpsit,  on  a  writ  issued  80th  December,  1889.  The  declax«- 
tion  contained  three  counts.  The  third  count  stated  that,  before  the 
making  of  the  promise  of  defendant  after  mentioned,  in  the  lifetiiBe 

(I)  Traffvnl  v.  The  Kiuy,  U  R.  R.  680  (8  Bing.  204 ;  S.  C,  2  Cr.  &  J.  263> 
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of  Edmund  Waters,  E.  Waters  was  the  holder  of  two  bills  of 
exchange  drawn  by  the  defendant  upon  Eichard  Wilson,  (stating 
the  amounts  and  dates) :  which  said  bills,  at  the  time  of  the  making 
of  the  promise  of  defendant  next  mentioned,  were  in  the  possession 
of  E.  Waters,  overdue  and  unpaid,  whereof  defendant,  at  the  time 
of  making  the  said  promise,  had  notice :  and  thereupon  afterwards, 
to  wit  13th  April,  1803,  "  in  consideration  of  the  said  Edmund 
Waters,  in  his  lifetime,  at  the  request  of  the  defendant,  would  not 
proceed  against  the  defendant  for  the  recovery  of  the  amount  of  the 
said  two  bills  of  exchange  *until  the  circumstances  of  the  defen- 
dant enabled  him,  the  defendant,  to  pay  the  same,  the  defendant 
then,  and  in  the  lifetime  of  said  Edmund  Waters,  to  wit  on  the 
day  and  year  last  aforesaid,  promised  the  said  Edmund  Waters  to 
debar  himself,  the  defendant,  of  all  future  plea  of  the  Statute  of 
Limitations  in  case  of  his,  the  defendant's,  being  sued  for  the 
several  amounts  of  the  said  two  bills  and  of  the  interest  accruing 
thereon  at  the  time  of  his  being  so  sued,  and  that  he,  the  defen- 
dant, would  pay  them  separately  or  conjointly,  with  the  full 
amount  of  legal  interest  on  each  and  both  of  the  said  two  bills, 
whenever  he,  the  defendant,  might  be  called  upon  for  that  purpose, 
and  the  circumstances  of  him,  the  defendant,  should  enable  him 
to  pay  the  same:  *'  averment  that  E.  Waters,  confiding  &c.,  "did, 
from  the  time  of  the  making  of  the  said  last  mentioned  promise  of 
the  said  defendant  until  the  30th  day  of  November,  1838,  forbear 
to  proceed  against  the  defendant  for  the  recovery  of  the  respective 
amounts  of  the  said  two  several  bills,  or  either  of  them,  or  of  the 
interest  accruing  thereon,  and  did,  from  the  time  of  the  making  of 
the  said  last  mentioned  promise  of  the  defendant  until  the  23rd 
day  of  November,  a.d.  1838,  forbear  to  call  upon  the  said  defen- 
dant for  the  payment  of  the  amount  of  the  said  two  last  mentioned 
bills  or  either  of  them,  or  any  interest  accruing  thereon,  when  the 
said  Edmund  Waters  in  his  lifetime  called  upon  the  said  defendant 
and  required  him,  the  defendant,  to  pay  the  same,  according  to  the 
tenor  and  effect  of  his  last  mentioned  promise :  "  further  averment 
"  that,  although,  at  the  time  the  defendant  was  so  called  upon  as 
last  aforesaid,  the  circumstances  of  the  defendant  enabled  him,  the 
defendant,  to  pay  the  several  amounts  of  the  ''^said  two  several  bills 
and  the  interest  accrued  and  accruing  thereon,  nevertheless  the 
defendant  disregarded  his  said  last  mentioned  promise,  and  did  not 
nor  would,  then  or  at  any  other  time  before  the  commencement 
of  this  suit,  pay  the  amount  of  either  of  the  bills,  or  interest,"  to 
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E.  Waters  in  his  lifetime,  or  to  plaintiff,  administrator  &c.,  since 
his  death ;  and  the  bills,  and  all  interest  thereon,  were  still  due 
and  unpaid  to  plaintiff,  administrator  &c. 

Plea  (last),  to  all  the  counts,  that  the  supposed  causes  of  action 
did  not  nor  did  any  or  either  of  them  accrue  at  any  time  within  six 
years  &c.    Verification. 

Beplication.  That  heretofore,  and  in  the  lifetime  of  E.  Waters, 
^0  wit  30th  November,  1838,  defendant  being  indebted  to  E.  W.  in 
respect  of  the  said  several  promises  and  causes  of  action  in  the  said 
declaration,  E.  W.,  for  the  recovery  of  his  damages  by  him  sustained 
on  occasion  of  the  nonperformance  by  defendant  of  the  said  several 
promises,  sued  and  prosecuted  out  of  the  Court  &c.  (Common  Pleas) 
a  certain  writ  &c.,  called  a  writ  of  summons,  bearing  date  the  day 
and  year  last  aforesaid,  directed  to  defendant,  whereby  he  was 
commanded  by  our  Lady  the  Queen,  within  eight  days  after  the 
service  of  that  writ  on  him,  inclusive  of  the  day  of  such  service,  to 
cause  an  appearance  to  be  entered  for  him  in  the  said  Court  in  an 
action  on  promises  at  the  suit  of  the  said  E.  W. ;  and  defendant 
was  thereby  required  to  take  notice  that,  in  default  &c.  (following  the 
writ) :  which  writ  was  so  sued  out  of  the  said  Court  by  the  said  E.  W. 
with  intent  that  the  defendant  might,  by  virtue  thereof,  appear  in 
the  said  Court  to  answer  him  in  the  said  action,  and  that  the  said 
E.  W.  might  thereupon  ^declare  against  him  upon  and  for  the  said 
several  promises  and  undertakings  and  causes  of  action  in  the  said 
declaration  in  this  suit  above  mentioned ;  and  a  true  copy  of  which 
said  writ,  with  all  proper  indorsements  thereon,  was,  within  four 
calendar  months  from  the  date  of  the  said  writ,  and  in  the  lifetime 
of  the  said  E.  W.,  to  wit  1st  December,  1838,  duly  served  on 
defendant :  and  defendant  afterwards,  to  wit  on  8th  December,  1838, 
appeared  in  the  said  Court  to  answer  E.  W.,  according  to  the  tenor 
&c. :  and  thereupon  E.  W.,  according  to  his  said  intent,  afterwards, 
to  wit  10th  December,  1838,  by  &c.  his  attorney,  declared  against 
defendant  in  the  said  action  upon  promises,  upon  and  for  the  not 
performing  of  the  same  identical  promises  in  the  said  declaration 
in  this  action  above  mentioned  :  and  the  defendant  thereupon,  after- 
wards, to  wit  23rd  January,  1839,  pleaded  to  the  said  declaration 
of  the  said  E.  W. ;  and  the  said  suit  was  duly  continued,  depending, 
and  undetermined,  in  the  said  Court,  until  the  said  E.  W.,  after- 
wards, and  whilst  the  said  suit  was  pending  and  undetermined,  and 
within  six  years  next  before  the  commencement  of  this  suit  of  the 
plaintiff  as  administrator  as  aforesaid  against  defendant,  to  wit  18th 
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October,  1889,  died ;  and  thereupon  the  said  suit  of  the  said  E.  W. 
was  thereby  then  abated,  and  the  said  proceedings  therein  ceased, 
and  were  and  are  wholly  determined  and  ended.  And  plaintiff, 
administrator  as  aforesaid,  further  says  that  he,  as  such  adminis- 
trator, afterwards,  and  within  a  reasonable  time  next  after  the 
death  of  E.  Waters,  that  is  to  say  within  a  year  after  his  death,  to 
wit  on  the  30th  December,  1839,  for  the  recovery  of  the  damages 
sustained  by  him  as  administrator  *as  aforesaid  by  reason  of  the 
nonperformance  of  the  said  promise  in  the  said  declaration  in  this 
action  above  mentioned,  sued  and  prosecuted  out  of  the  Court  &c. 
(Queen's  Bench),  in  this  suit,  a  certain  other  writ  &c.  (summons, 
dated  the  day  and  year  last  aforesaid),  directed  to  defendant,  whereby 
he  was  commanded  &c.,  at  the  suit  of  the  said  Bobert  Floyd  Waters, 
administrator  as  aforesaid,  &c.  W^hich  said  last  mentioned  writ 
was  so  sued  and  prosecuted  by  the  plaintiff,  as  administrator  as 
aforesaid,  with  intent  to  implead  the  said  defendant  upon  and  for 
the  said  several  causes  of  action  in  the  said  declaration  in  this  suit 
above  mentioned,  and  to  cause  him  to  appear  in  the  said  last 
mentioned  Court  here,  and,  upon  such  appearance,  to  declare 
against  the  said  defendant  for  the  said  several  causes  of  action  in 
such  declaration  mentioned  :  that  afterwards,  to  wit  18th  February, 
1840,  defendant  appeared  in  the  said  last  mentioned  Court  in  the 
last  mentioned  action,  according  to  the  same  writ ;  and  plaintiff,  as 
administrator,  as  aforesaid,  according  to  his  said  intent,  by  &c.  his 
attorney,  afterwards,  to  wit  19th  February,  1840,  declared  thereon 
against  defendant,  in  manner  and  form  aforesaid.  That  the 
said  several  causes  of  action  accrued  to  the  said  E.  W.  within 
six  years  next  before  the  issuing  of  the  said  first  mentioned 
writ  by  and  at  the  suit  of  the  said  Edmund  Waters  as  aforesaid. 
Verification. 

Bejoinder.  That  the  said  several  causes  of  action  in  the  said 
declaration  mentioned  did  not,  nor  did  any  or  either  of  them, 
accrue  to  the  said  Edmund  Waters  in  six  years  next  before  the 
issuing  of  the  said  writ  in  the  said  replication  to  the  last  plea 
first  mentioned,  in  manner  and  form  &c. :  conclusion  to  the 
country.    Issue  thereon. 

There  were  other  issues  of  fact. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1840,  the  defendant  succeeded 
on  issues  upon  the  first  two  counts,  but  failed  on  the  issues  on 
the  third  count,  except  that  taken  on  the  rejoinder  above  set  out. 
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As  to  this  the  plaintifiF  jTOved  the  following  agreement,  signei  I  \ 
the  defendant. 

**  London,  April  ISfch,  1808. 

"  In  consideration  of  Mr.  Edmund  Waters  having  agreed  not  tu 
proceed  against  me  for  the  recovery  of  the  amount  of  two  bills  of 
exchange  now  in  his  possession  and  overdue,  one  of  which  amoantf 
to  658^.,  and  bears  date  London,  August  9th, 1802,  the  other  of  which 
amounts  to  4652. 138.,  and  bears  date  London,  August  9th,  1802,  each 
and  both  of  them  being  drawn  by  myself  and  accepted  by  Bichard 
Wilson,  Esquire,  I  hereby  debar  myself  of  all  future  plea  of  tlie 
Statute  of  Limitations  in  case  of  my  being  sued  for  the  recovery  of 
the  amounts  of  the  said  bills  and  of  the  interest  accruing  thereon 
at  the  time  of  my  being  so  sued:  and  I  hereby  promise  to 
pay  them,  separately  or  conjointly,  with  the  full  amount  of  legal 
interest  on  each  or  both  of  them,  whenever  my  circumstances  maj 
enable  me  to  do  so,  and  I  may  be  called  upon  for  that  purpose.'* 

The  bills  described  in  this  agreement  corresponded  in  all  par- 
ticulars   with    the    description    in    the    declaration.     It    further 
appeared  that  the  defendant's  circumstances  fully  enabled  him  to 
pay  the  bills,  with  interest,  both  now  and  ever  since  a  time  more 
than  six  years  before  the  commencement  of  the  action  by  Edmund 
Waters  in  November,  1888 ;  but  that  Edmund  Waters  had  made 
no  demand   till  after  the  expiration  of  those  six  years,   and   *a 
few   months   before  the    commencement  of  that  action,   having 
principally,  in  consequence  of  long  and  repeated  absences  from 
England  both  of  himself  and  defendant,  being  ignorant,  until  the 
year  1837,  of  the  solvency  of  defendant,  who  had  become  solvent 
by    the    death    of    two  brothers.     The  fact  of    the    defendant's 
solvency  was  not  communicated  to  E.   Waters  by  him.     Under 
these    circumstances,   the   counsel    for   the  defendant   contended 
that  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  s.  8,  had  taken 
effect  before   the    commencement  of    the    action   by  E.   Waters 
in  November,  1888.     The  Lord  Chief  Justice  directed  a  verdict 
for  the  plaintiff  on  the  third  count,  reserving  leave  to  move  for  a 
nonsuit. 

In  Hilary  Term,  1841,  Sir  J.  Campbell,  Attorney-General 
obtained  a  rule  accordingly,  citing  Christie  v.  Fonsick  (i).  In  last 
Michaelmas  Term  (2), 


(1)  1  Selw.  N.  P.  352,  ed.  10.  Lord    Denman,     Ch.    J.,     WiUiaiaa. 

(2)  November  26th,   1841.     Before      Ooleridge,  and  Wightman,  JJ. 
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Sir   \\\  W.  Follett,   Solicitor-General,    Thesiyer,   and   Sir  J. 
Bayley  showed  cause : 

It  is  true,  as  decided  in  Christie  v.  Fonsick  (i),  that,  where  a  note 
is  payable  on  demand,  simply,  the  statute  runs  from  the  date  of 
the  note.  The  demand  in  fact  is  there  not  essential  to  the  right 
of  action,  and  none  need  be  made,  except  by  bringing  the  action. 
But  here  the  undertaking  of  the  defendant,  on  which  the  third 
count  is  framed,  is  to  pay,  without  setting  up  the  Statute  of 
Limitations,  when  his  circumstances  shall  enable  him  to  do  so,  and 
demand  shall  be  made.  To  entitle  plaintiff  to  sue,  therefore,  ability 
on  the  part  of  the  defendant  and  demand  on  the  part  of  the 
intestate  were  both  essential :  *and  till  these  two  conditions  were 
concurrently  fulfilled  no  right  of  action  accrued,  and,  consequently, 
the  statute  could  not  begin  to  run.  Wherever  the  plaintiff  is  to  do 
something  collateral  before  he  can  sue,  the  statute  runs  only  from 
his  doing  that  thing,  [They  cited  Willcox  v.  Huygin8{2),  cited  in 
15  Vin.  Abr.  118,  Limitation,  (P),  pi.  14;  Collins  v.  Benning  (s), 
Buckler  v.  Moor  (4),  Wehh  v.  Martin  (5),  Bill  v.  Ixike  (6),  and  Shutford 
and  Borough*  8  case  (7),  Boy  ton  v.  Andreus  (8),  Thorpe  v.  Booth  (9), 
Holmes  w.  Kerrison  (10),  Dixon  v.  Nuttall{u),  Davies  v.  Smith  (12) ^ 
Tanner  v.  Smart  (13),  Edmunds  v.  Dounes  (14),  Harris  v.  Ferrand  (lo), 
cited  in  16  Vin.  Abr.  5,  Notice,  (A.  2),  pi.  12;  5  Vin.  Abr.  271, 
Condition,  (A.  d),  pi.  16 ;  Holms  v.  Tuist  (16),  Haul  v.  Heming  (17), 
Vyse  v.  Wakefield  (is) y  Thompson  v.  Charnock  {19),  and  Pickard  v. 
Sears  (20).] 
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The  Court  will  not  be  inclined   to  take  any  view  which  may 
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(1)  1  Selw.  N.  P.  352,  od.  10. 

(2)  Fitzgib.  170,  289. 

(3)  12  Mod.  444. 
<4)  1  Mod.  H9. 

(5)  1  Lev.  48. 

(6)  Hetley,  138. 

(7)  Godb.  437. 

(8)  Oro.  Eliz.  136. 

(9)  29  R.  K.  485  (8   Dowl.  &   Ry. 
347,  as  Thorpe  v.  Coombe), 

(10)  11  R.  R.  594  (2  Taunt.  323)., 

(11)  1  Cr.  M,  &  R.  307 ;  S.  (\  4  fyr. 
1013. 

(12)  4  Esp.  36. 

(13)  30  R.  R.  461  (6  B.  &  C.  603). 
tiee  Bianchi  v.  Nash^  1  M.  &  W.  545  ; 


.S.  C.  Tyr.  &  Gr.  916;  and  the  cases 
cited  in  litverley  v.  The  Linvoln  Una 
Light  and  Coke  ComjHmy,  45  R.  R.  626 
(6  Ad.  &  El.  829,  831),  and  in  Svott  y. 
Parker,  1  Q.  B.  809,  810,  811. 

(14)  39  R.  R.  813  (2  Cr.  &  M.  459; 
N.  (\  4  Tyr.  173). 

(15)  Ilai^res,  36.  42,  43. 

(16)  Hob.  51,  5th  ed. 

(17)  1  Roll.  Rep.  285;  .S.  C.  us  HtH^ 
niug's  case,  Cro.  Jac.  432. 

(18)  6  M.  &  W.  442. 

(19)  8  T.  R.  139. 

(20)  45  R.  R.  538  (6  Ad.  &  El.  469). 
And  see  Oreyij  v.  Wells ^  50  R.  R.  347 
(10  Ad.  &  El.  90). 
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further  break  in  upon  the  Statute  of  Limitations  :  it  has  been 
regretted  that  doctrines  controlling  that  statute  have  already  been 
so  far  sanctioned:  note  (6)  to  Hodsden  v.  Harriflge(i),  *The 
agreement,  so  far  as  it  is  an  undertaking  by  the  defendant  to  waive 
the  statute,  is  invalid.  The  distinction  suggested  between  an  action 
on  the  original  liability  under  the  bills  and  an  action  on  this  special 
agreement  cannot  be  supported :  in  substance  the  plaintiff  sues 
upon  a  new  promise  made  on  the  old  consideration. 

(Coleridge,  J. :  Suppose  the  defendant  had  not  been  of  ability 
for  six  years  after  the  promise  ?) 

Then  all  actions  would  have   been   barred.     But,  supposing   tht; 

agreement  valid,  the  statute  began  to  run  from  the  time  of  tbe 

ability.     Demand  was  not  necessary  to  the  action.     The  distinction 

between  a  demand  of  that  which  is  due  without  demand  and  a 

collateral  condition  is  sound:  but  here  the  agreement  does  not 

contemplate  a  collateral  thing ;  for  the  recital  shows  that  what  is 

to  be  demanded  is  a  debt  already  vested.     If  the  debt  be  dae  when 

the  promise  is  made,  demand  is  not  essential  to  the  action.     [Thej 

cited  the  case  of  an  Hosteler  (2),  Wallia  v.  Scott  (3),  Bull.  N.  P.  151 ; 

Christie  v.  Fonsick  ('i),  Birks  v.    Trippet{6)j  Norton  v.   EUam  {^  , 

Hall  V.  Hadlei/{7),  Tanner  v.  Smart  {s),  Irving  v.   Veitch  (9),  and 

Scales  V.  Jacob  (lo).] 

Cur.  €tdr.  rult. 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  21st),  delivered  judg- 
ment as  follows : 

When  indebted  to  the  plaintiff's  intestate  on  two  overdue  bills  of 
exchange,  the  defendant  signed  a  written  promise  to  him  in  this 
form.     (His  Lordship  then  read  it.) 

In  an  action  brought  on  the  two  bills  (ii),  and  on  ^this  agreement, 
the  Statute  of  Limitations  was  pleaded  successfully  to  the  first  two 
counts.  On  that  plea  to  the  third,  several  questions  arise.  Tbe 
issue  was,  whether  the  right  of  action  accrued  under  that  agree- 
ment within  six  years.  This  was,  in  truth,  an  issue  in  law,  no  faci 
being  in  dispute.     It  was  strongly  urged  for  the  defendant  that  this 


(1)  2  Wms.  Saund.  64. 

(2)  Yelv.  66  (3rd  ed.). 

(3)  1  Sir.  88. 

(4)  1  8olw.  N.  P.  3o2.  od.  10. 

(5)  1  Wms.  Saund.  33  a. 

(6>  46  H.  K.  646  (2  M.  &  \V.  461). 


(7)  2  Ad.  &  El.  758. 

(8)  30  R.  B.  461  (6  B.  &  C.  60»,. 

(9)  49  R.  R.  oil  (3  M.  &  W.  SOk 

(10)  3Bing.  638. 

(11)  The  first  two  coiinti^  u  ere  fmi)*«] 
vu  them. 
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promise  to  pay  an  actually  existing  debt  created  no  liability,  and 
that  the  introduction  of  a  demand  was  no  qualification  of  the  promise. 
On  the  other  hand,  the  plaintiff's  learned  counsel  argued  that  the 
right  did  not  accrue  till  demand  was  formally  made.  The  former 
deduced  from  their  position  that  the  statute  became  a  bar  at  the 
end  of  six  years  from  the  date  of  the  agreement ;  the  latter  would 
suspend  its  operation  till  the  time  when  the  defendant  became  able 
to  pay,  or  rather  the  time  when  the  defendant  gave  the  plaintiff 
notice  of  such  ability,  and  also  till  a  demand  was  made.  On  the 
first  point,  we  are  clearly  of  opinion  that,  when  the  defendant 
became  of  ability  to  pay,  there  was  a  complete  right  to  bring  an 
action  :  and  the  fact  of  bringing  one  was  a  sufficient  demand. 
However,  a  previous  demand  may  be  necessary  to  the  right  of 
action,  where  it  is  made,  by  the  agreement,  the  period  from  which 
the  time  of  the  accruer  of  the  right  is  to  be  reckoned ;  as,  e^g.,  a 
promise  to  pay  two  years  after  demand  cannot  take  effect  till  the 
lapse  of  two  years  from  the  fact  from  which  both  parties  agree  to 
compute  them.  The  reason  does  not  apply  where  the  promise  is 
founded  on  a  debt  or  duty,  though  subject  to  another  condition. 

It  was  clearly  proved,  at  the  trial,  that  the  defendant  became  of 
ability  in  1825.  The  demand  was  not  made  till  very  recently : 
but  neither  the  intestate  nor  his  administrator  the  plaintiff  were 
shown  to  have  had  notice  "^of  that  ability  till  within  six  years 
before  the  action  brought.  Indeed  it  was  not  even  then  a  notice 
proceeding  from  the  defendant,  but  knowledge  accidentally 
obtained.  We  must,  therefore,  decide  whether  notice  of  ability 
is  necessary,  and  whether,  when  the  fact  exists,  but  is  not  known 
to  the  creditor,  the  right  of  action  is  kept  alive  against  the 
operation  of  the  statute. 

This  proposition,  which  is  entirely  new,  is  essential  to  the  plain- 
tiff *s  case.  Of  course  there  can  be  no  authority  in  its  favour :  and  we 
think  that  there  is  as  little  principle.  We  have  no  power  to  intro- 
duce stipulations  into  contracts,  which  the  parties  themselves  have 
not  made,  unless  it  is  perfectly  clear  that  the  benefit  expressly 
agreed  for  cannot  be  obtained  without  some  other  act.  In  such 
case,  a  promise  to  do  that  other  act  must  be  implied.  And,  in 
the  present,  if  the  knowledge  of  a  party's  becoming  able  to  pay 
was  of  necessity  locked  up  exclusively  within  his  own  bosom,  the 
creditor  could  derive  no  benefit  from  such  promise  to  pay,  unless 
the  ability  were  communicated  to  him;  and  a  strong  argument 
arises  in  favour  of  implying  a  promise  to  communicate.    But  the 


Waters 

r. 

Tub  Earl 

OP  Thanet. 
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Watebs      knowledge  of  an  improvement  in  circumstances  is  by  no  means 

The  Earl     of  necessity  confined  to  the  party.     It  will  generally  make  itself 

ofThanet.    kijQ^jj  \yy  gome  outward  appearances;   and  the  unpaid  creditor 

will  commonly  find  out  the  fact.     If  his  evidence  made  but  a  slight 

pi'imd  facie  case,  a  full  answer  might  be  reasonably  expected  by  a 

jury  from  one  to  whom  the  state  of  his  own  finances  must  be  well 

known.     When  a  debtor  protected  by  the  statute  promises  to  pay 

whenever  he  may  be  able,  the  creditor  is  expected  to  be  on  the 

watch,  and,  when  he  brings  his  action,  must  prove  the  ability  which 

[  •771  ]      revives  his  right.     The  period  at  which  it  *is  revived  is  that  of  the 

fact  taking  place,  not  that  of  his  becoming  acquainted  with  it. 

If  this  is  right,  we  need  not  examine  the  numerous  other  points 

raised  in  argument. 

On  this  ground  it  appears  to  us  that  the  defendant  is  entitled  to 

have  a  nonsuit  entered. 

RtUe  absolute. 


18^.  DOE  D.  RAYER  v.  STRICKLAND. 

[  792  ]  (2  Q.  B.  792—813;  S.  C.  2  O.  &  D.  278 ;  11  L.  J.  Q.  B.  305.) 

A  lord  having  only  a  temporary  estate  in  his  manor  may  make  grants  of 
copyhold  to  endure  after  the  determination  of  his  own  interest ;  but  such 
grants  must  conform  strictly  to  the  custom  of  the  manor. 

Therefore,  where  a  rector,  being  lord  in  right  of  his  rector^',  granted 
lands,  which  until  that  time  had  been  held  at  the  rent  of  10«.  and  two  hens, 
habendum  to  A.,  B.  and  C.  for  their  lives  successively  and  that  of  the 
survivor,  at  the  will  of  the  lord,  according  to  the  custom  .of  the  manor,  at 
the  above  i^ent,  reserving  to  the  lord  for  the  time  being  a  garden,  parcel  of 
the  said  lands ;  and  the  succeeding  rector  afterwards,  and  while  the  said 
life  estates  were  subsisting,  made  a  grant  of  the  garden  to  D.,  E.  and  F. 
for  the  like  term  of  lives,  at  the  will  &c.,  according  to  the  custom  &c.,  at 
the  yearly  rent  of  2^. ;  and  no  sufficient  proof  was  given  of  any  custom  in 
the  manor  so  to  parcel  copyholds  and  apportion  rents ; 

Held  that  the  latter  grant  was  void. 

Ejectment  for  lands  in  the  parish  of  Bredon,  Worcestershire. 
Demises  (laid  January  5th,  1888),  1.  by  R,  Rayer  the  younger, 
W.  and  T.  Allard ;  2.  by  R.  Rayer  the  younger :  3.  by  W.  AUard  : 
4.  by  T.  Allard:  6.  by  E.  E.  Lindon.  Plea,  the  general  issue. 
On  the  trial,  before  Gurney,  B.,  at  the  Worcestershire  Spring 
Assizes,  1888,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case. 
[  *79S  ]  The  Rev.  John  Keysall,  clerk,  long  before  the  year  *1829,  and 

until  his  death  in  1836,  was  rector  of  Bredon  in  the  county  of 
Worcester,  and,  as  such  rector,  was  lord  of  the  manor  of  the 
rectory  of  Bredon,  which  extends  over  about  160  acres :  and  within 
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it  there  were  formerly  twelve  copyholds,  which  have  now  been       DoEd. 
reduced  to  seven  or  thereabouts.  r. 

The  premises  in  question  are  part  of  those  to  which  Sarah  Smith  Strickland. 
was  admitted  tenant  in  reversion  after  the  decease  of  Eleanor 
Smith,  by  the  copyhold  grant  of  17th  May,  1725,  hereinafter 
mentioned:  and  the  premises  so  granted  to  Sarah  Smith  were 
again  granted,  together  with  other  premises,  to  Bowland  Bradstock, 
John  Hunter,  and  Paul  Berrington  by  the  hereafter  mentioned 
copyhold  grant  of  15th  April,  1755  :  and  the  premises  in  question 
were,  by  the  renewed  grant  of  28rd  September,  1762,  hereafter 
mentioned,  and  made  by  William  Davenport  the  then  rector  and 
lord  of  the  manor,  excepted  and  reserved  to  the  lord  out  of  the 
copyhold  grant  by  the  description  of  "  the  garden  then  in  the 
occupation  of  the  said  William  Davenport,  and  inclosed  with  a 
brick  wall,"  being  part  of  the  tenement  above  mentioned,  late 
Eleanor  Smith's. 

It  appears  by  the  court  rolls  that  the  garden  in  question  was, 
in  1762,  in  the  possession  of  William  Davenport,  then  lord  of  the 
manor  and  rector ;  and  by  a  living  witness  it  was  proved  that  the 
garden  had  been  held  by  Mr.  Smith,  Mr.  Keysall,  and  the  present 
Mr.  Strickland,  successively  rectors  and  lords  of  the  manor,  and 
has  been  during  all  that  time  used  as  the  garden  of  the  rectory 
house  of  the  parish  of  Bredon,  the  same  being  a  walled  garden 
with  hothouses. 

The  defendant  is  the  present  rector  and  lord  of  the  manor,  and 
as  such  came  into  and  is  in  possession  of  *the  garden,  and  has       [  *794  ] 
used  it  as  the  garden  of  the  rectory  house. 

The  following  entries  appear  on  the  court  rolls  of  the  said 
manor,  and  relate  to  the  premises  in  question. 

**  17th  May,  1725.  Manor  of  the  rectory  of  Bredon  with  its 
members. 

''  Sarah  Smith,  spinster,  daughter  of  Eleanor  Smith,  widow, 
took  from  the  lord  the  reversion  of  one  customary  messuage  and 
half  a  virgate  of  land,  with  all  lands,  meadows,  pastures,  and 
feedings  with  the  appurtenances  in  Bredon  belonging  to  the  same 
messuage,  all  of  which  premises  were  in  the  tenure  of  Eleanor 
Smith,  and  formerly  were  in  the  tenure  of  Samuel  Hill  or  his 
under  tenants,  and  were  parcel  of  the  customary  lands  of  the 
manor  aforesaid :  to  hold  to  her,  the  said  Sarah,  after  the  death, 
surrender,  or  forfeiture  of  the  said  Eleanor,  for  the  term  of  her 
natural  life,  at  the  rent  of  10«.  and  two  hens  yearly,  and  all  other 
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Doe  d.       customs  and  services,  and  an  heriot  according  to  the  cnstom  of  the 
«..  manor:  And  the  said  Sarah  was  admitted  tenant  in  reversion.** 

STEicnAKD.       c.  25th  ^prii^  2755^  The  Rev.  William  Davenport,  the  lord,  granted 

to  Rowland  Bradstock,  clerk,  John  Hunter  and  Paal  Berrinc^ton 
one  messuage,  ten  acres  of  land,  and  one  acre  of  meadow  ground, 
with  the  appurtenances,  then  in  the  possession  of  John  Turbitt, 
deceased,  one  other  messuage,  ten  acres  of  land,  and  one  acre  of 
meadow,  with  the  appurtenances,  late  in  the  possession  of  flleanor 
Smith  deceased,  and  five  acres  of  land,  more  or  less,  and  half  an  acre 
of  meadow  ground,  with  the  appurtenances,  late  in  the  ix>8ses8ion 
of  Bartholomew,   widow,   deceased;    and    which    said    two 

1  *79o  ]  messuages,  several  parcels  of  land,  and  premises,  with  the  *appur- 
tenances,  lately  fell  into  the  hands  of  the  lord  of  the  said  manor : 
to  hold  to  the  said  R.  Bradstock,  J.  Hunter  and  P.  Berrington  for 
their  lives  and  the  life  of  the  longer  liver  of  them  successively, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
at  the  usual  rents,  viz.  for  Turbitt's  10«.  and  two  hens  ;  for  Smith's 
10s.  and  two  hens;  and  for  Bartholomew's  69.  and  two  hens; 
heriots  and  all  other  customary  services."  The  said  Rowland  was 
admitted  tenant :  but  the  fealty  of  the  said  Rowland,  and  also  the 
fealty  and  admission  of  the  said  John  Hunter  and  Paul,  were 
respited  until,  &c.  There  is  also  an  entry  that  the  names  of  the  said 
grantees  were  used  in  trust  for  the  said  Rev.  William  Davenport, 
his  executors,  administrators,  and  assigns. 

On  23rd  September,  1762,  at  a  court  baron  of  the  said 
William  Davenport,  Rowland  Bradstock,  John  Hunter,  and  Paul 
Berrington,  three  customary  tenants  of  the  said  manor,  surrendered 
into  the  hands  of  the  lord  by  the  steward,  according  to  the  custom 
of  the  said  manor,  all  the  said  several  premises  described  in  the 
grant  of  15th  April,  1755,  to  the  end  that  the  lord  might  do  hib 
will  therewith :  whereupon  the  lord  granted  to  the  said  R.  Brad- 
stock, P.  Berrington  and  Samuel  Drinkwater  all  and  singular 
the  premises  aforesaid,  except  and  always  reserved  to  the  lord 
of  the  said  manor  for  the  time  being  the  garden  then  in  the 
occupation  of  the  said  W.  Davenport,  and  enclosed  with  a  brick 
wall,  being  part  of  the  said  tenements  above  mentioned,  late 
Eleanor  Smith's:  to  hold  unto  the  said  R.  Bradstock,  P.  Berrington 
and  S.  Drinkwater  for  their  lives  and  the  life  of  the  longer  liver 
of  them  successively,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  paying  to  the  said  lord  the  usual  rent.<, 

[•796]       viz.  for  Turbitt's  10«.  and  two  *hens;  for  Smith's  10«.  and  tvo 
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hens ;  and  for  Bartholomew's  6«.  and  two  hens.    The  said  Eowland       Dob  d. 
was  admitted  accordingly,  and  did  fealty;    but  the  fealty  and  ,.. 

admission  of  the  said  Paul  and  Samuel  were  respited  until  &c.  Strickland. 
And  it  was  to  be  noted  that  the  names  of  the  said  Eowland,  Paul 
and  Samuel  respectively  were  used  in  that  grant  in  trust  only  for  the 
said  William  Davenport,  his  executors,  administrators,  and  assigns. 

On  20th  January,  1775,  at  a  court  baron  held  of  the  said 
William  Davenport,  Rowland  Bradstock,  Paul  Berrington,  and 
Samuel  Drinkw^ater,  three  of  the  customary  tenants  of  the  said 
manor,  surrendered  into  the  hands  of  the  lord  all  the  said  several 
premises  comprised  in  the  two  last  mentioned  grants,  to  the  end 
that  the  lord  might  do  his  will  therewith :  Whereupon  the  lord 
granted  to  John  Bradstock,  son  of  the  said  B.  Bradstock,  Barbara 
Davenport  and  Mary  Davenport,  daughters  of  the  said  W.  Daven- 
port, all  the  said  several  premises  with  the  appurtenances,  except 
and  always  reserved  unto  the  said  lord  of  the  said  manor  for  the 
time  being  the  garden  then  in  the  occupation  of  the  said  W. 
Davenport,  and  enclosed  with  a  brick  wall,  being  part  of  the  said 
tenement  above  mentioned,  and  then  late  Eleanor  Smith's :  To 
hold,  except  as  aforesaid,  unto  the  said  J.  Bradstock,  B.  Davenport 
and  M.  Davenport  for  their  lives  and  the  life  of  the  longer  liver 
of  them  successively,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  paying  to  the  said  lord  the  usual  rents, 
viz.  for  Turbitt's  10«.  and  two  hens ;  for  Smith's  10«.  and  two  hens  ; 
and  for  Bartholomew's  6s.  and  two  hens.  The  said  John  was  there- 
upon amditted  tenant,  and  did  his  fealty ;  but  the  fealty  and 
admission  of  the  said  Barbara  and  Mary  were  respited  until  &c. : 
and  it  was  *to  be  noted  that  the  names  of  the  said  John,  Barbara  [  *^^^  ] 
and  Mary,  respectively,  were  used  in  that  grant  in  trust  only  for 
the  said  W.  Davenport,  his  executors,  administrators,  and  assigns. 

At  a  court  baron  holden  on  30th  July,  1813,  of  the  Rev.  John 
Keysali,  rector  of  Bredon,  the  said  lord  granted  to  Mary  Ann 
Shakespear,  aged  about  twenty  years,  the  reversion  of  the  said 
premises,  then  late  in  the  possession  of  Barbara  Davenport,  except 
and  always  reserved  unto  the  lord  of  the  said  manor  the  garden 
then  in  the  possession  of  the  said  John  Keysali,  and  enclosed  with 
a  brick  wall,  being  theretofore  part  of  the  said  tenements  thereto- 
fore Eleanor  Smith's;  and  also  one  cottage  or  tenement  and  garden 
situate  in  the  Church  Street  at  Bredon  aforesaid,  and  then  in  the 

occupation  of Saunders,  widow :   To  hold  the  premises  with 

the  appurtenances  unto  the  said  Mary  Ann  Shakespear,  after  the 
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DoEd.       death,  surrender  or  forfeiture  of  John  Bradstock,  for  the  term  of 

^***       her  life,  at  the  will  of  the  lord,  according  to  the  custom  of  the 

Stbicklakd.  gj^i^j  manor,  paying  yearly  to  the  lord,  when  the  reversion  should 

happen,  the  usual  rents,  viz.  for  Turbitt's  10«.  and  two  hens ;  and 

for  Bartholomew's  68.  and  two  hens. 

On  23rd  September,  1829,  at  a  court  baron  of  the  said  John 
Keysall,  clerk,  before  James  Robert  Gopeman,  steward,  the  said 
lord  by  his  said  steward  granted  unto  Bichard  Bayer  the  younger, 
William  Allard,  and  Thomas  AUard,  they  being  named  in  trust 
for  the  aforesaid  John  Keysall,  his  executors,  administrators,  and 
assigns,  and  to  surrender  when  by  him  or  them  they  should 
respectively  be  thereunto  required,  all  that  piece  or  parcel  of  land 
or  ground  then  and  theretofore  used  as  a  garden,  formerly  in  the 
[  *798  ]  possession  of  the  said  Rev.  W.  *Davenport,  and  then  of  the  said 
John  Keysall,  being  enclosed  by  a  brick  wall,  and  containing  by 
estimation  one  acre  and  seventeen  perches,  more  or  less,  having 
the  church  yard  of  Bredon  aforesaid  on  the  north-east  side,  the 
road  leading  from  the  said  church  yard  and  the  rectory  house  to 
the  turnpike  road  on  the  east  side,  and  land  formerly  of  John 
Drake,  Esq.,  and  then  of  Nathaniel  Dyer,  on  the  south  and  north- 
west sides  thereof,  with  the  appurtenances,  (which  premises  were 
parcel  of  the  copyhold  or  customary  lands  of  the  said  manor,  being 
part  of  the  hereditaments  then  formerly  held  by  Eleanor  Smith) : 
To  hold  unto  the  said  grantees  in  trust  as  aforesaid  during  their 
natural  lives  and  the  life  of  the  longest  liver  of  them,  successively, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
at  and  under  the  yearly  rent  of  2«.,  heriots,  and  all  other  customs 
and  services  theretofore  due  and  of  right  accustomed.  And  the 
said  Bichard  Bayer  was  admitted  tenant  in  trust  as  aforesaid,  and 
did  his  fealty ;  but  the  fealty  and  admission  of  the  said  William 
Allard  and  Thomas  Allard  were  respited  until  &c. 

The  property  so  granted  as  last  aforesaid  is  the  same  as 
was  excepted  and  reserved  to  the  lord  by  the  grant  of  the  2drd 
September,  1762;  and,  since  that  grant,  was  held  by  him  and 
the  several  successive  rectors  as  the  garden  of  the  rectory  house, 
with  conservatories,  hot  houses,  &c.,  erected. 

The  following  entries  also  appear  on  the  rolls  of  the  court. 
(Extracts  from  the  rolls  were  then  given,  beginning  in  1706,  and 
ending  in  1775,  for  the  purpose  of  showing,  together  with  the 
other  statements  in  the  case,  that  it  had  been  customary  in  this 
manor  to  make  grants  of  copyhold,  severing  parcels  which  had 
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been  *united  in  former  grants,  uniting  parcels  which  had  been 
separate,  and  apportioning  the  rents.  The  substance  of  these 
extracts  will  be  found  in  a  note  below  (i).) 


(1}  December  10th,  1706,  at  a  court 
baron  of  the  Venerable  John  Webb, 
clerk,  rector  of  Bredon  aforesaid, 
Marshall  Sutton,  gentleman,  and 
Elizabeth  Beard,  spinster,  and  Henr}"^ 
Abbott,  son  of  John  Abbott,  clerk, 
customary  tenants  of  the  said  manor, 
in  open  court,  surrendered  into  the 
hands  of  the  lord  all  that  parcel  of 
land  then  used  for  a  garden,  called 
News,  otherwise  Sutton's  Garden, 
having  the  land  of  Charles  Parsons, 
gentleman,  on  the  north  and  east  parts 
of  the  said  garden,  and  the  highway 
leading  &c.  at  the  west  end,  and  parcel 
of  a  customary  half  yard  land  then  in 
the  tenure  of  the  said  M.  Sutton  or 
his  imdertenants.  At  the  same  court 
William  fiicketts  and  John  Webb  the 
younger,  gentleman,  surrendered  all 
that  other  parcel  of  land,  called  Stock's 
Orchard,  parcel  of  a  half  yard  land 
then  in  the  tenure  of  the  aforesaid  W. 
Ricketts,  called  Stock's,  having  the 
customary  garden  of  John  Butler  on 
the  south,  and  the  aforesaid  parcel  of 
land  called  News,  otherwise  Sutton's 
Garden,  on  the  north,  and  land  of  the 
aforesaid  C.  Parsons  on  the  east,  and 
the  aforesaid  highway  on  the  west 
parts  thereof :  whereupon  the  lord  by 
his  steward,  granted  all  that  parcel  of 
land  aforesaid  called  News,  otherwise 
Sutton's  Garden,  all  that  other  parcel 
of  land  called  Stock's  Orchard  afore- 
said, with  th^  appurtenances,  to  the 
said  C.  Parsons  and  to  Susannah 
Parsons  and  Mercy  Parsons,  his 
daughters,  habendum  to  the  said  C. 
Parsons  and  S.  Parsons  and  M.  Parsons 
for  the  term  of  their  lives  and  the  life 
<if  the  longer  liver  of  them  successively, 
according  to  the  custom  of  the  manor, 
at  the  rent  of  1«.,  and  10«.  for  and  in 
lieu  of  a  heriot;  and  the  aforesaid 
Charles  did  fealty  and  was  admitted 
tenant  thereof,  but  the  fealty  and 
admission  of  the  aforesaid  Susannah 
and  Mercy  were  respited  until  &c.  At 
the  same  court,  the  lord,  by  his 
steward,  granted  and  confirmed  to  the 


said  M.  Sutton,  E.  Beai'd,  and  H. 
Abbott,  the  remainder  of  the  said  half 
yard  land  called  News,  otherwise 
Sutton's,  except  the  garden  aforesaid, 
for  the  term  &c.  (for  lives,  as  in  the 
preceding  grant),  according  to  the 
custom  &c.,  under  the  usual  rent, 
duties,  services  and  heriots  for  and  in 
respect  of  the  half  yard  land  afore- 
said. At  the  same  court,  the  lord,  by 
his  steward,  granted  and  confirmed  to 
the  said  W.  Bicketts  and  J.  Webb  the 
younger  the  remainder  of  the  said  half 
yard  land  called  Stock's,  for  the  term 
<&c.  (for  lives,  as  in  the  preceding 
grant),  according  to  the  custom  &c., 
under  the  usual  rent,  duties,  services, 
and  heriots  for  and  in  respect  of  the 
aforesaid  half  yard  land  called  Stock's. 

On  15th  November,  1745,  at  a  court 
baron  of  the  Beverend  Prideaux  Sutton, 
clerk,  lord  &c.,  and  rector  &c.,  the  said 
lord  granted  to  W.  Bicketts  the 
reversion  of  all  that  parcel  of  land 
called  News,  otherwise  Sutton's 
Garden,  theretofore  in  the  posses- 
sion of  M.  Sutton  or  his  undertenants, 
"i^and  also  all  that  other  parcel  of  land 
called  Stock's  Orchard,  lying  &c.,  all 
which  premises  were  then  in  the 
possession  of  Charles  Parsons,  haben- 
dum to  W.  Bicketts  for  his  life, 
according  to  the  custom  <&c.»  after  the 
death  or  forfeiture  of  Susannah  Ashly, 
widow,  and  Mercy  the  wife  of  Thomas 
Heyward,  at  the  yearly  rent  of  U.  and 
10«.  in  lieu  of  a  heriot. 

On  23rd  September,  1762,  at  a  court 
baron  of  the  said  Bev.  W.  Davenport, 
rector  &c.,  John  Bicketts  surrendered 
&c.,  according  to  the  custom  &c., 
News,  otherwise  Sutton's  Garden,  and 
Stock's  Orchard,  to  the  end  the  lord 
might  do  his  will  therewith :  and  at 
the  same  court  the  said  John  Bicketts 
took  out  of  the  hands  of  the  lord 
Stock's  Orchard  :  to  whom  the  lord  by 
his  steward  granted  seisin  &c.,  to  hold 
to  J.  Bicketts,  William  Bicketts,  and 
Edward  Bicketts,  for  their  lives  suc- 
cessively, according  &c.    At  the  same 


DOK  d. 
Kaykk 

V. 

Strickland. 
[  '799  ] 


[  ♦800,  n.  ] 


798 


1842.     Q.  B.     2  Q.  B.  800—801,  n. 


fiLB. 


On  2nd  September,  1826,  at  a  general  court  baron  of  the  said 
Rev.  John  Keysall,  clerk,  rector  &c.,  and  lord,  (inter  alia)  it  was 
^^"r^ooT^    thus  enrolled.      **  The  homage  upon  *their  oath  presented  that 
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[  '801  ]       court,  the  loi*d,  by  his  stewaitl,  granted 
to  W.  Bicketts  and  E.  Bicketts,  sons 
of  J.    Bicketts,    and  to  the  said  J. 
[  *80I,  n.  ]     Bicketts,  their  father,  all  that  parcel 
of  land  called  News,  otherwise  Sutton's 
Garden,  and  also  a  certain  orchard 
called  Warner's  Orchard,  then  or  late 
in  the  occupation  of  Thomas  Warder, 
hahnidum  to  W.  Bicketts,  E.  Bicketts, 
and  J.  Bicketts  for  their  lives,  and  the 
life  of  the  longer  liver  of  them,  suc- 
cessively,  at    the    will    of  the  lord, 
according  to  the  custom  &c.,  at  the 
yearly  rent  of  1«.  6</.,  fealty,  suit  of 
coiu^,  and  for  a  heriot  10^.,  and  all 
other  rents    and    services :    and   W. 
Bicketts  gave  a  fine  as  agreed  &c.,  and 
was  admitted  &c.,   and   did    fealty: 
fealty  and  admission  of  Edward  and 
John  respited  &c.    At  the  same  court, 
Thomas  Hayward,  Esquire,  and  Mar}% 
wife  of  Thomas  Warder  (the  said  Mary 
being  first  examined  apart  &c.),  sur- 
rendered &c.,  according  to  the  custom 
&c.,  all  that  half  yard  land  with  the 
appurtenances,  lying  in  Norton,  in  the 
parish  of  Bredon  aforesaid,  theretofore 
in  the  occupation  of  Alice  Bickards, 
and  afterwards  of  M.  Sutton,  except 
the  bam  and  stables  theretofore  erected, 
and  the  close  of  pasture  whereon  the 
barn  was  standing,  and  also  one  other 
half  yard  land,  with  the  appurtenances, 
thei^tefore  in  the  possession  of  Ann 
Ilelmes,   widow,    and    afterwards  of 
Bobert  Bompas  and  John  Smith  in 
Bredon  aforesaid,  and  foimerly  held 
by  M.  Sutten  :  to  the  end  that  the  lord 
might  do  his  will  and  pleasure  there- 
with.   At  the  same  court,  the  lord,  by 
his  steward,  granted  to  Paul  Berring- 
ten,  Bowland  Bradsteck  and  Samuel 
Driukwater  the    premises    aforesaid, 
together  with  the  before  excepted  bam 
and  stables,  and  the  close  of  pasture 
whereon  the  barn  was  standing,  and 
also  one  other  customary  messuage, 
and    one    other  half   }'ard    land    in 
Bredon,     with     the     appurtenances, 
fonneriy  in  the  possession  of  E.  Sutton, 
widow,  and  afterwards  of  M.  Sutton, 


and  which  was  then  in  the  occupation 
of  J.  Bickette  as  undertenant  thereof : 
habefiduju    to    the    said    Berrington, 
Bradstock  ♦and    Drinkwater   for  the 
term  of  their  lives,  and  the  life  of  the 
longest  liver  of  them  successively,  at 
the  will  &c.,  according  to  the  custom 
&c.,  at  the  usual  rents  and  services 
accustomed,    and    2«.   6c/.   for    every 
heriot,  fealty,  suit  of  court  &c. :  and 
the  said  P.  Berrington  was  admitted 
and  did  fealty ;  but  the  admission  of 
Bradstock     and      Drinkwater     were 
respited    until    &c, :    fine    given    by 
Berrington :  note  that  the  names  of 
Berrington,   Bradstock,    and    Drink- 
water were  used  in  the  grant  in  trust 
only  for    Davenport,    his  executors, 
administrators,  and  assigns.     At  the 
same    court    Thomas    Warder    sur- 
rendered &c.  one  customary  messuage, 
four  acres  of  arable  land,  and  half  an 
acre  of    meadow  ground,    with    the 
appurtenances,   in   Bredon,    formerly 
John  Butler's,  late  in  the  occupation  of 
Edward  Clifton,  and  then  of  the  said 
T.  Warder :  to  the  end  that  the  lord 
might  do  his  wiU  and  pleasure  there- 
with :  whereupon,  at  ^e  same  court, 
the  lord,  by  his  steward,  granted  to 
Samuel  Drinkwater.  William  Bicketts 
and  Edward  Bicketts  the  said  premises 
with    the    appurtenances,     except    a 
certain  orchard  part  of  the  aforesaid 
premises  called    Warner's    Orchard: 
habe7iditm  to  Drinkwater  and  W.  and  E. 
Bickette  for  their  lives  &c,  (as  in  the 
preceding  grant),    at    the   will    &c., 
according  to  the  custom  &c.,  at  the 
yearly  rent  of  (k,  and  two  hens :  and 
Drinkwater  gave  a  fine  &c.,  and  did 
fealt}'  and  was  admitted :  fealty  and  ad- 
mission of  W.  and  E.  Bicketts  respited 
until  &c. :   notie,    that  the  names  of 
Drinkwater  and  W.  and  E.  Bicketts 
were  used  in  trust  only  for  Davenport, 
his  executors  &c. 

On  20th  Januar}%  1775,  at  a  court 
baron  of  the  said  Bev.  W.  Davenport, 
Paul  Berrington,  Bowland  Bradstock 
and  Samuel  Drinkwater,  three  of  the 
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John   Bradstock,   Esq.,   late  one  of  the  copyhold  or  customary       DoEd. 
tenants   of   the   said   manor,  died   since   the   last  court  held  for  j.. 

the  said  manor  ;  by  *  whose  death  there  fell  to  the  lord  for  heriots  Strickland. 
the  several  sums  following,  namely  (intei-  alia),  for  hereditaments 
formerly  Eleanor  Smith's  2«.  Gd, :  and  that  Mary  Ann  Shake- 
spear,  spinster,  was  the  person  next  entitled  in  reversion  to  the 
lands  and  tenements  of  which  the  said  John  Bradstock  died  seised, 
except  a  cottage  or  tenement  and  garden  situate  in  the  Church 

Street  in  Bredon  aforesaid,  and  in  the  occupation  of Saunders, 

widow :  which  said  Mary  Ann  Shakespear,  by  her  attorney,  being 
present  in  court,  was  admitted  tenant  in  possession,  except  as  to 
the  said  cottage  and  garden,  to  the  premises  aforesaid ;  but  her 
fealty  was  respited." 

The  question  for  the  opinion  of  the  Court  was:  whether  the 
grant  of  28rd  September,  1829,  of  the  garden  therein  mentioned, 
is  a  valid  grant,  and  whether  the  lessors  of  the  plainti£f  are,  or 
either  of  them  is,  entitled  to  recover  the  possession  of  such  garden. 
If  the  Court  should  be  of  opinion  that  the  grant  was  valid,  and  that 
the  lessors  or  any  of  them  were  so  entitled  to  recover,  the  verdict  was 
to  stand.  But,  if  the  Court  should  be  of  opinion  that  the  grant  of 
the  23rd  September,  1829,  was  not  valid,  a  nonsuit  was  to  be  entered. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  or  find 
any  facts  which  in  the  opinion  of  the  Court  the  jury  ought  to  have 
drawn  or  found. 


customary  tenauta  &c.,  surrendered 
&c.  all  that  half  yard  land  with  the 
appurtenances,  lying  in  Norton  in  the 
parish  of  Bredon,  theretofore  in  the 
occupation  of  Alice  Bickards  and 
afterward^  of  Marshall  Sutton,  with 
the  bam  and  stables  theretofore 
erected,  and  the  close  of  pasture 
whereon  the  bam  stood,  and  also  one 
half  yard  land  with  the  appurtenances, 
theretofore  in  the  possession  of  Ann 
Helmes,  widow,  and  afterwai-ds  of 
Bobert  Bompas  aud  John  Smith,  in 
Bredon  aforesaid,  and  formerly  held 
by  M.  Sutton ;  and  also  one  other 
customary  messuage,  and  one  other 
half  yard  land  in  Bredon  with  the 
appurtenances,  formerly  in  the  pos- 
session of  Elizabeth  Sutton,  widow, 
and  afterwards  of  M.  Sutton,  and 
which  then  was  in  the  occupation  of 
John  Bicketts  as  undertenant ;  to  the 


end  that  the  lord  might  do  his  will  and 
pleasure  therewith.  At  the  same 
court,  the  lord,  by  his  steward,  granted 
to  John  Bradstock,  eldest  son  of  the  said 
Bowland  Brad8tock,Barbara  Davenport 
and  Mary  Davenport,  daughters  of  the 
said  William  Davenport,  the  premises 
aforesaid  with  the  appurtenances, 
habendum  to  the  said  J.  Bradstock,  B. 
Davenport  and  *M.  Davenport  for 
their  lives  &c.  (as  in  the  preceding 
grant),  at  the  will  &c.,  accordiog  to 
the  custom  &c.,  at  the  usual  rents  and 
services  accustomed,  and  28,  6d.  for 
every  heriot,  and  the  said  John  Brad- 
stock was  admitted  tenant  and  did  his 
fealty ;  admission  and  fealty  of  Barbara 
and  Mary  respited  until  &c. :  fine  given 
hy  Bradstock  :  Dote  that  the  names  of 
John,  Barbara  and  Mary  were  all 
used  in  trust  for  W.  Davenport,  his 
executors  &c. 


[  ♦802,  M.  ] 


800  1842.     Q.  B.     2  Q.  B.  802—804.  'R-b. 

DoEd.  The  case  was  argued  in  Trinity  Term,  1841  (i). 

Rayeb 

V. 

Strickland.  Cresswell,  for  the  plaintiff : 

One  objection  stated  by  the  defendant  is  that  Mr.  Keysall,  beinjz 
lord  of  the  manor  as  rector  only,  could  not  make  a  grant  to  endure 
beyond  his  own  lifetime.  But,  in  grants  of  copyhold,  it  is  immaterial 
what  quantity  of  estate  the  lord  has ;  his  grant  takes  effect  by  the 
custom :  Coke's  Copyholder,  67 — 69  (2),  sect.  84  ;  and,  if  he  **  were 
legitimus  dominus  pro  tempo^-e,  how  small  soever  his  estate  was, 
that  is  enough :  '*  p.  69.  To  the  same  effect  are  Co.  Litt.  58  b : 
Clarke  v.  Pennifather  (s),  third  resolution;  and  Sicat/ne's  case  (4^ 
first  resolution.  Further,  it  is  objected  that  the  lord  coald  not 
divide  a  copyhold  tenement  and  regrant  it  in  parcels.  But  there  is 
no  rule  of  law  that  a  lord  may  not  so  regrant,  more  especially  as, 
in  this  case,  there  is  evidence  of  a  custom  to  make  grants  severing 
entire  tenements,  or  joining  parcels  not  before  united.  (He  then 
commented  upon  the  instances  stated  in  the  case:  p.  797.  note, 
ante,)  A  copyholder  may  alien  part  of  his  copyhold  to  one  person 
and  part  to  another,  and  may  compel  the  lord  to  accept  a  surrender 
to  their  respective  uses:  Snag  v.  Fox  (5).  In  Attree  v.  Srutt{fi\ 
Garland  v.  Jekyll  (7),  and  HoUoway  v.  Berkeley  (8),  where  the  eonse- 
quences  of  subdivision  and  reunion  of  copyhold  estates  were  moeh 
considered,  no  doubt  was  suggested  as  to  the  right  of  either  lord  or 
copyholder  to  divide  or  reunite  them. 

Hodgson,  contra : 

The  present  case  differs  from  those  last  cited,  in  which  the  oopv- 
[  *804  ]  hold  tenements  were  *held  in  fee,  and  the  lord  does  not  appear  to 
have  had  a  qualified  interest.  But,  in  cases  like  the  present  at 
least,  where  the  lord  is  only  tenant  for  life,  and  makes  a  grant  not 
qualified  according  to  the  amount  of  his  own  interest,  the  grant 
must  conform  strictly  to  the  custom,  on  which  its  validity  depends. 
The  general  rule  is  laid  down  in  Coke's  Copyholder,  91 ,  sect.  41 : 
''  In  voluntary  admittances  the  lord  is  an  instrument :  for  though 
it  is  in  his  power  to  keep  the  land  in  his  own  hands,  or  to  dispose 
of  it  at  his  pleasure,  and  to  that  intent  he  may  be  reputed  as 

(1)  June   Ist.     Before  Lord  Den-  (4)  8  Co.  Bep.  63  a. 
man,  Ch.  J.,  Patteson,  Williams,  and  (5)  Palm.  342. 
Coleridge,  JJ.  (6)  6  East,  476. 

(2)  Ed.  1764.     See  a  further  citation  (7)  27  R.  li.  630  (2  Bing.  273). 
in  the  judgment,  p.  805,  post.  (8)  30  E-  R  228  (6  B.  k  C.  2). 

(3)  4  Co.  Eep.  23  b. 
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absolute  owner ;  yet  because  in  disposing  of  it  he  is  bound  to  observe       Doe  d, 
the  custom  precisely  in  every  point,  and  can  neither  in  estate  nor         ^J*^* 
tenure  bring  in  any  alteration,  in  this  respect  the  law  accounts  him  Strickland. 
custom's  instrument."     *'  And  the  law  is  very  strict  in  this  point  of 
reservation ;  for  though  the  ancient  accustomable  rent  be  reserved 
according  to  the  quantity,  yet  if  the  quality  of  the  rent  be  altered, 
the  heir  may  avoid  this  grant.    For  if  the  ancient  rent  from  time 
to  time  hath  been  20«.  in  gold,  and  the  lord  reserveth  it  in  silver, 
this  variance  of  the  quality  of  the  rent  is  in  force  to  destroy  the 
grant :  so,  if  the  ancient  rent  hath  been  accustomably  paid  at  four 
feasts  in  the  year,  and  the  lord  reserveth  it  at  two  feasts.     So,  if 
two  copyholds  escheat  to  the  lord,  the  one  of  which  hath  been 
usually  demised   for  208.  rent,  the  other  for  10«.  rent,  and  he 
granteth  them  both  by  one  copy  for  one  rent  of  SOs. ;  this  is  not 
good:   and  so  if  a  copyhold  of  three  acres  escheats,  which  hath 
ever  been  granted  for  3s.  rent,  and  the  lord  granteth  one  acre,  and 
reserveth  pro  rata  Is.  rent,  rerus  et  antiqmis  redditm  is  not  reserved. 
*But  if  a  copyhold  of  six  acres,  which  hath  ever  been  demised  for       [  ♦sos  ] 
&8,  rent,  escheated  to  two  coparceners,  and  one  granteth  three 
acres,  reserving  8«.  pro  rata;    this  is  a  perfect  reserving."     In 
Gilbert  on  Tenures,  198  (tit.  Of  customary  and  copyhold  tenures), 
after  stating  that  '^  he  only  that  hath  a  lawful  estate  "  can  ''  make 
voluntary  grants  upon  escheats  or  forfeitures,"  it  is  added :  ''  In 
such  grants  made  upon  forfeitures,  &c.  the  ancient  services  must  be 
reserved,  and  the  customs  also.     The  reason  of  this  seems  to  be 
because  there  is  nothing  but  custom  to  warrant  the  grant  by  copy, 
which  ought  to  be  strictly   pursued  as  to  the  estates,  customs, 
services,  and  tenure,  or  else  it  is  not  the  estate  that  was  demised 
before.    But  yet  if  there  be  a  copyholder  in  fee,  it  seems  the  lord 
may  release  part  of  the  services,  and  not  do  any  prejudice  to  the 
copyholder's  estate ;    for  there  is  an  estate  there  in  being  that 
appears  to  be  the  old  estate  ;  but  when  the  lord  grants  a  new  estate 
by  copy,  since  it  is  an  estate  against  common  right,  and  warranted 
only  by  custom,  that  must  be  strictly  pursued  to  bind  the  heir.     My 
Lord  Coke  says, '  If  the  ancient  customs  and  services  be  not  reserved, 
the  grant  by  copy  will  not  bind  the  heir  or  successor.'  "   Blackstone 
(2  Bl.  Com.  870)  lays  down  the  law  according  to  these  authorities, 
and  says :  "  If  a  copyhold  for  life  falls  into  the  lord's  hands,  by  the 
tenant's  death,  though  the  lord  may  destroy  the  tenure  and  enfran- 
chise the  land,  yet  if  he  grants  it  out  again  by  copy,  he  can  neither 
add  to  nor  diminish  the  ancient  rent,  nor  make  any  the  minutest 
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Dob  d.       variation  in  other  respects ;  nor  is  the  tenant's  estate,  so  granted, 
V.  subject  to  any  charges  or  incumbrances  by  the  lord.     But  he  may 

Strickland,  g^^nt  it  for  a  *le88  estate  "  (i).     That  is  the  utmost  he  can  do. 
Where  a  distinct  tenement  has  been  held  at  a  certain  rent,  he  cannot 
grant  it  in  parcels,  apportioning  the  rent.      The   law   does  not 
permit  him   to  make  a   case  against  his  successor,  by   such  a 
deviation  from  the  custom.    No  instance  has  been  found  in  vhich 
the  right  to  do  so  has  been  asserted.    The  authorities  against  appor- 
tioning the  rent  are  authorities  likewise  against  parcelling  the  tene- 
ment.     Fopham,  Ch.  J.  says,  in  Gay  v.  Kay  (2),  that  '*  one,  who 
hath  a  particular  estate  in  a  manor,  cannot  grant  a  copyhold  b} 
parcels,  or  demise  part,  and  retain  the  residue  himself : "  and  in 
Harris  v.  Jays  (3),  after  mentioning  the  acts  which  may  be  done  by 
a  steward  without  authority  ''  if  they  come  in  by  presentment  from 
the  jury,  or  of  necessity,*'  he  says,  "  but  acts  voluntary,  as  the 
grant  of  a  copyhold,  is  not  good.     And  if  a  lord  commands  his 
steward,  that  he  shall  not  grant  such  land  by  copy,  if  he  grants  it, 
it  is  void.     So  if  he  diminish  the  ancient  rents  and  services,  it 
is  a  void  copy."     In  the  case  of  ecclesiastical  leases  on  which  th^ 
accustomed  yearly  rent  was  to  be  reserved,  it  required  an  Act  of 
Fsfirliament  (89  &  40  Geo.  III.  c.  41)  to  sanction  the  demising  in 
parcels  at  apportioned   rents,  where  the  land  had  before   been 
demised  undividedly,  though  the  new  rents  might  together  havtf 
equalled  or  exceeded  the  old.     The  present  is  an  analogous  ea^^. 
The  right  of  a  copyholder  in  fee  to  come  in,  paying  the  ancient 
rent,  implies  (as  was  pointed  out  in  Wharton  v.  King  (4) )  a  compact 
between  lord  and  tenant  at  some  former  time,  when  the  reasonabW 
[  *807  ]      amount  *of  rent  was  ascertained  and  agreed  to  between  them.     Bo; 
there  is  no  criterion  by  which,  at  this  day,  an  ancient  rent  can  be 
apportioned  so  as  to  make  it  clear  that  a  proper  amount  is  reserved 
upon  any  parcel  of  the  demised  land  on  the  principle  of  the  origin&i 
agreement,  and,  consequently,  that  the  lord  is  doing  no  prejudictr 
to  his  successor.    Where  the  lord  holds  in  fee,  he  can  enfranchiM- 
any  part  of  the  copyhold  completely ;  and  it  may  be  contended  that, 
as  he  might  thus  deprive  his  successor  of  the  whole  profits,  he  niaj 
take  from  him  a  portion  by  altering  the  rent :  but  a  lord  holdin:: 
for  life  only  cannot  enfranchise  any  part ;  neither,  therefore,  cdn 

(1)  20tli,   Stewart's,  edition.      The  Mr.  Stewart  dies  Co.  LiU.  52  b. 

words  '*  but  he  may  grant  it  for  a  less  (2)  Ore.  Eliz.  661. 

estate  **  are  not  in  Professor  Christian's  (3)  Cro.  Eliz.  699. 

or  Mr.    Justice    Coleridge's    edition.  (4)  3  Anstr.  659. 
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he  grant  it  separately,  or  at  an  inadequate  rent,  or  on  inadequate       Dob  d. 
security  for  the  rent.     By  the  grant  of  July  80th,  1818,  no  rent  is  v, 

reserved  for  any  part  of  the  land  formerly  Eleanor  Smith's ;  the  ^b^^kland. 
only  rent  secured  in  respect  of  that  land  after  the  grant  of  1818 
took  effect  would  be  the  2«.  for  the  part  comprised  in  the  garden. 
The  supposed  instances  of  severance  and  annexation,  set  forth  in 
the  case,  are  not  sufficient  to  establish  a  custom  contravening  the 
general  rule  of  law,  that  a  lord  having  a  qualified  interest  must 
make  his  grants  strictly  in  conformity  to  the  practice  used  before 
his  time,  and  reserve  the  same  rents  out  of  the  same  lands.  It 
does  not  appear  that  the  grants  in  question  have  not  been  com- 
plained of,  or  set  aside. 

(Lord  Denman,  Ch.  J. :  When  called  upon  to  draw  inferences  of 
fact,  we  must  assume  that  every  thing  bearing  upon  the  fact  is 
stated  in  the  case.) 

The  instances  as  stated  are  not  conclusive ;  and  the  Acts  set  forth, 
if  parallel  to  those  now  in  question,  are  subject  to  the  same 
objection. 

(LoBD  Denman,  Ch.  J. :  The  case  is  loosely  drawn.  And  it  would 
be  convenient  if  parties  who  leave  it  to  us  to  infer  facts  would  state 
what  facts  they  wish  us  to  infer.) 

Cressicell,  in  reply :  [  808  ] 

There  is  no  authority  for  saying  that  an  ancient  fixed  rent  must 
have  been  reserved  for  every  copyhold ;  nor  does  the  case  show  that 
an  ancient  rent  had  existed  here.  The  Courts  may  pronounce  what 
is  a  reasonable  rent,  as  they  decide  what  is  a  reasonable  fine  on 
renewal  where  no  specific  amount  is  ascertained.  The  lord  may 
regrant  at  a  greater  rent,  if  the  copyhold  comes  to  him  by  escheat : 
Com.  Dig.  Copyhold  (K  10),  citing  Smith  v.  Reynard  (i),  dictum  of 
Ley,  Ch.  J.  It  is  contended  on  the  other  side  that  he  cannot  alter 
the  rent  to  his  successor's  prejudice ;  but,  if  the  successor  be  not 
entitled  by  custom  to  have  the  same  rent  secured  to  him,  he  is 
not  prejudiced  by  an  alteration,  though  from  a  greater  to  a  less 
amount.  Here,  at  any  rate,  the  successor  was  not  prejudiced  as  to 
amount  of  rent,  for,  when  the  garden  was  granted  at  2«.  (September 
28rd,  1829),  the  same  rent  had  been  reserved  for  the  residue  of 
the  land,  formerly  Smith's,  as  when  it  included  the  garden. 

(1)2  Boll.  £ep.  235,  236. 
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DoBd.  (Pattbson,  J.:    The  reversion  of  that  residue  is   granted,  on 

^7'"       July   80th,  1818,  at  no  rent.     Hodgson  said,  the    reversioner  i^ 
Strickland,  admitted  in  1826.) 

If  that  grant  were  at  no  rent,  it  would  not  necessarily  follow  that 
the  grant  of  September  23rd,  1829,  was  bad.  But  the  statement  L- 
not  clear;  and  the  omission  of  any  rent  for  the  residue  of  tktf 
land,  formerly  Smith's,  has  the  appearance  of  a  clerical  error. 

Cur.  adr,  ri//f. 

Lord  Dbnman,  Ch.  J.  in  this  Term  (January  18th)  delivered  the 
judgment  of  the  Coubt  : 

The  facts  of  this  case  which  are  important  for  raising  the  question 
to  be  decided  are  the  following.  The  rector  of  Bredon  for  the  tiiD<=* 
[  *809  ]  being  is  lord  of  the  manor  *of  the  rectory  of  Bredon.  The  les>or?: 
claim  under  a  copyhold  grant  from  a  deceased  rector,  against  the 
present  rector,  who  is  the  defendant.  The  premises  in  dispute  now 
forming  the  rectory  garden  were  formerly'  parcel  of  a  copyhold 
tenement  held  at  an  entire  rent.  In  1755  the  whole  fell  into  the 
hands  of  the  lord,  a  Mr.  Davenport,  who  granted  it  to  three  persons 
for  their  lives  and  that  of  the  survivor,  in  trust  for  himself.  lu 
1762  the  grantees  surrendered,  and  the  same  lord  regranted  it  on 
the  same  trusts  to  the  same  grantees  at  the  same  rent,  "  except  nrA 
always  reserved  to  the  lord  of  the  said  manor  for  the  time  "  the  garden 
now  in  question.  In  1775,  on  a  surrender  to  the  same  lord,  he 
made  a  similar  grant,  with  the  same  exception,  to  other  grantees, 
in  trust  for  himself.  In  1818  a  similar  reversionary  grant  with  the 
same  exception  was  made  by  a  Mr.  Eeysall,  a  succeeding  rector : 
and,  on  the  28rd  September,  1829,  he  granted  to  Bayer  and  the  two 
AUards  (who  made  the  first  demise  to  the  plaintiff),  in  trust  f<  r 
himself,  and  to  surrender  whenever  required  by  him  or  his  personal 
representatives,  the  garden  in  question,  to  hold  for  their  lives  and 
that  of  the  longest  liver,  at  a  new  rent  of  2s.  The  question  in  the 
case  is  the  validity  of  this  grant. 

It  was  not  seriously  contended,  nor  could  be,  that  the  grant  wia*^ 
objectionable  because  the  land  had  been  for  some  time  before  in  the 
hands  of  the  lord  and  not  actually  demised ;  nor  merely  because  the 
interest  granted  might  by  possibility  endure,  and  had,  in  fact 
endured,  beyond  the  life  and  interest  of  the  grantor :  both  of  the^e 
standing  upon  points  of  copyhold  law  well  settled.  But  it  wa> 
strongly  insisted  that  the  general  law  of  copyholds  does  not  enaMt 
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the  lord  who  is  only  so  pro  Hempare  to  make  severance  of  any       Dob  A 

Raysb 

copyhold    tenements    not    of    inheritance,    because   thereby    the  r. 

successor  may  be  prejudiced;    and,   further,   that  in   this    case  Strickland. 
there  was  no  evidence  which  would   warrant  us  in   finding  the 
existence  of  any  special  custom  in  this  manor  making  such   a 
severance  as  this  legal. 

It  will  appear  on  examination  that  these  two  objections  resolve 
themselves  substantially  into  one.  According  to  the  general 
principles,  the  grant  of  any  person  with  a  temporary  interest 
would  expire  with  the  determination  of  that  interest.  The  special 
principle  on  which  the  copyhold  grants  of  a  lord  pro  temjyore  stand 
good  after  his  estate  has  ceased,  is,  that  the  grantee's  estate  is  not 
derived  out  of  the  lord's  only,  but  stands  on  the  custom.  This 
principle  is  agreed  on,  and  was  appealed  to  on  both  sides  in  the 
argument  with  equal  confidence.  Lord  Coke,  in  his  Complete 
Copyholder,  is  very  full  on  this  point  in  ss.  84  and  41,  and 
illustrates  the  principle  by  a  number  of  satisfactory  instances. 
But,  if  it  be  the  custom  which  renders  such  grants  valid,  it  must 
follow  that  the  custom  must  be  observed.  It  would  be  a  contra- 
diction in  terms  to  say  that  an  estate  stands  on  a  custom,  which, 
in  any  substantial  particular,  does  not  comply  with  and  is  not 
warranted  by  the  custom.  Accordingly,  Lord  Coke,  s.  84  (i),  says, 
"  therefore  what  custom  doth  confirm  to  a  copyholder,  the  law  will 
ever  allow,  and  never  seek  to  avoid  it  in  respect  of  any  such 
imperfection  in  the  grantors'  persons ;  and  the  quality  of  the  lord's 
estate  is  no  more  respected  than  the  quality  of  his  person :  for  if 
his  interest  be  lawful,  be  his  estate  never  so  great  or  never  so  little, 
'tis  not  material :  for  be  it  in  fee,  or  be  it  in  tail  or  dower,  or  *as  [  *8il  ] 
tenant  by  curtesy,  for  life  or  for  years,  as  guardian,  or  as  tenant  by 
statute,  or  as  tenant  by  elegit,  or  at  will ;  the  least  of  these  estates 
is  a  sufficient  warrant  to  the  lord  to  grant  any  copyhold  escheated 
unto  him,  for  as  long  time  as  the  custom  doth  allow,  the  ancient 
rents  and  services  being  truly  reserved."  And  upon  the  same 
principle,  in  s.  41  (2),  he  observes  that  in  voluntary  admittances 
the  lord  is  bound  to  observe  the  custom  precisely  in  every  point, 
and  can  neither  in  estate  nor  tenure  bring  in  any  alteration :  the 
reservation  of  "  the  true  and  ancient  rent  "  is  a  particular  in  which 
he  says  the  law  is  very  strict.  An  alteration  of  the  quality,  though 
tbe  quantity  be  the  same,  as  from  gold  to  silver,  or  of  the  times  of 
payment,  as  from  four  feasts  in  the  year  to  two, — such  departures 

(1)  P.  68.  (2)  P.  90. 
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Dob  d.       as  these  from  the  customary  reservation  he  states  to  be  of  force  to 
r.  destroy  the  grant.     In  the  case  of  Gay  v.  Kay  (i)  Popham,  Ch.  J. 

Strickland,  expresses  himself  thus :  "  The  reason  why  tenant  in  dower,  or  a 
particular  tenant  may  grant  a  copyhold  in  reversion,  as  well  as 
in  possession,  is  the  custom,  and  thereby  the  grant  is  warranieil  ; 
and  therefore  there  is  not  any  difference  in  either  of  the  caseb : 
but  one  who  hath  a  particular  estate  in  a  manor,  cannot  grant 
a  copyhold  by  parcels,  or  demise  part,  and  retain  the  residue 
himself.*' 

In  the  present  case,  the  substance  of  the  dealing  with  this  tene- 
ment has  been  this.  Mr.  Davenport,  desirous  of  prolonging  a 
beneficial  interest  in  it  beyond  his  incumbency,  grants  it  to 
trustees  for  himself  for  their  lives;  but,  desirous  of  attaching 
the  garden  to  the  rectory,  excepts  that  out  of  the  grant,  to  the  lord 
[  ^812  ]  for  the  *time  being.  Mr.  Eeysall,  his  successor,  feeling  perhai»s 
that  he  has  been  ill  used  by  him,  but  not  averse  to  following  hi^ 
example,  has  made  a  similar  grant  of  the  garden,  all  that  remained, 
in  his  own  favour.  Mr.  Davenport,  although  he  granted  not  the 
whole  of  the  tenement,  reserved  the  ancient  entire  rent  that  bad 
been  paid  for  the  whole.  Mr.  Eeysall  has  reserved,  not  the  ancient 
rent  for  the  whole  tenement,  nor  any  sum  stated  to  be  an  appor- 
tioned part  of  it,  but  an  entirely  new  rent  of  2«.  The  authorities 
above  cited  show  that  by  the  general  law  of  copyholds  this  cannot 
be  done  so  as  to  be  valid  against  the  successors ;  for  the  custom, 
which  alone  could  give  the  power,  has  not  been  pursued.  The 
plaintiff  must  therefore  rely  on  the  facts  stated  in  the  special  ca&e 
as  furnishing  grounds  from  which  we  ought  to  find  a  special  custom 
on  which  this  grant  may  be  supported. 

A  custom  such  as  this  ought  to  be  made  out  by  clear  and 
satisfactory  evidence  ;  for  it  is  in  derogation  of  general  principles, 
and  may  lead  to  the  serious  prejudice  of  the  successor,  who  cannot, 
at  the  time  the  act  is  done,  interpose  for  his  own  protection  (for 
it  is  uncertain  then  who  it  may  be,  and  he  has  no  title),  and  who, 
coming  perhaps  to  the  living  after  a  lapse  of  many  years,  mav  find 
difficulty  in  ripping  up  the  transactions  of  his  predecessors.  We 
think  the  evidence  here  offered  quite  insufficient:  the  instances 
adduced  are  few  :  they  relate  mostly  to  one  tenement,  and  mostly 
occur  in  the  long  incumbency  of  Mr.  Davenport,  who  began  the 
injurious  dealing  with  this  very  tenement.  From  such  instancee, 
though  possibly  a  jury  might,  we  think  they  ought  not  to,  have 

(1)  Cro.  Eliz.  661. 
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found  a  special  custom ;  and,  as  we  are  for  this  purpose  substituted       doe  d. 
for  the  jury,  we  decline  *to  find  it.     Our  judgment  therefore  will  be  ^. 

for  the  defendant.  Strickland. 

Judgment  for  defendant,  l^si^] 


Sir  WILLIAM  EOBEET  CLAYTON  v.  COEBT.  i842. 

(2  a  B.  813—827 ;  S.  C.  2  G.  &  D.  174.)  [  813  ] 

Under  the  Prescription  Act,  1832  (2  &  3  Will.  IV.  c.  71),  sects.  1,4, 
and  7,  an  enjoyment  as  of  right  for  thirty  years  next  before  the  com- 
mencement of  an  action  may  be  proved  by  showing  that  the  party  has 
enjoyed  for  several  periods  amounting  together  to  thirty  years,  and  that, 
during  the  whole  time  between  such  periods  and  between  the  last  of  them 
and  the  action  (if  such  period  intervened),  the  estate  over  which  the  right 
has  been  exercised  was  in  the  hands  of  a  tenant  for  life. 

Defendant  pleaded,  generally,  that  he  had  enjoyed  as  of  right  for  thirty 
years  next  before  the  commencement  of  the  action  ;  plain ti£E  replied  that  a 
life  estate  was  outstanding  for  twenty-seven  of  the  said  thirty  years ; 
defendant  rejoined  that  such  estate  did  not  continue  during  any  part  of  the 
said  thirty  years ;  and  issue  was  thereupon  joined.  Defendant  proved 
enjoyment  during  two  periods,  amounting  together  to  thirty  years,  one 
period  before  and  one  after  the  life  estate.  Held  that  the  issue  on  his  part 
was  supported. 

Evidence  that  during  the  aUeged  enjoyment  the  estates  over  which,  and 
in  right  of  which,  it  has  been  exercised  were  held  by  the  same  person, 
disproves  enjoyment  as  of  right :  the  fact,  therefore,  need  not  be  specially 
pleaded,  but  may  be  proved  under  a  mere  traverse  of  the  enjoyment. 

Declaration,  80th  December,  1839,  in  trespass,  for  breaking 
and  entering  plaintiff's  close  called  Marlow  Common,  at  the  parish 
of  Great  Marlow,  in  Buckinghamshire,  and  digging  up  and  carrying 
away  the  clay  &c. 

Pleas.  1.  That,  before  and  at  the  times  when  &c.,  defendant 
had  been  and  was  the  occupier  of  a  tenement  &c.,  to  wit  a  brick 
kiln,  situate  &c.,  and  that  defendant,  while  he  was  such  occupier, 
and  all  the  occupiers  for  the  time  being,  of  the  said  tenement, 
for  the  full  period  of  sixty  years  next  before  the  commencement 
of  this  suit,  have  respectively  had  and  enjoyed  as  of  right  and 
without  interruption,  and  defendant  still  as  of  right  ought  to  have 
and  enjoy,  a  right  to  dig,  take,  and  carry  away,  in,  out  of,  and  from 
the  said  close  in  which  &c.,  so  much  of  the  clay  of  the  said  close 
in  which  &c.  as  was  at  any  time  required  by  him  and  them  (i),  his 
and  their  servants,  for  the  purpose  of  making  bricks  in  and  at  the 
said  brick  kiln  in  every  year  and  at  all  times  of  the  *year.  Justifica-  [  *8i4  ] 
tion,  in  exercise  of  the  said  right.     Verification. 

(1)  This  plea  was  subsequently  held      certainty  of  the  right  claimed  {Clayton 
to  be  bad  on  the  ground  of  the  un-      v.  Corby y  5  Q.  B.  415). — ^A.  C. 
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Clayton  2.  The  like  plea,  only  stating  the  right  to  have  been  enjoyed  for 

Cobby.       thirty,  instead  of  sixty,  years,  next  before  the  commencement  of 
the  action. 

Replication.     To  plea  1,  denying  the  sixty  years'  enjoyment. 
Conclusion  to  the  country.     Issue  thereon. 

To  plea  2.  That,  before  and  at  the  time  of  the  making  of  the 
indenture  after  mentioned,  William  Clayton,  Esq.  (afterwards  Sir 
W.  Clayton,  Baronet),  was  seised  in  his  demesne  as  of  fee  of  the 
close  in  which  &c.,  and,  being  so  seised,  afterwards,  and  before 
the  commencement  of  the  said  thirty  years,  and  before  the  com- 
mencement of  the  having  or  enjoying  of  the  supposed  right  in  the 
second  plea  mentioned,  viz.  on  July  15th,  1785,  by  indenture  then 
made  between  the  said  W.  Clayton  of  the  first  part.  Sir  William 
East  of  the  second  part,  Mary  East  of  the  third  part,  Arthur 
Annesley  of  the  fourth  part,  and  Eichard  Aldworth  Neville  and 
Francis  Milman  and  Augustus  Henry  East  of  the  fifth  part 
(jnqfert),  after  reciting  that  a  marriage  was  intended  between  the 
said  W.  Clayton  and  Mary  East,  the  said  W.  Clayton  did  grant, 
bargain,  sell,  release,  and  confirm  to  Neville  and  Annesley  (in  their 
actual  possession  then  being  by  a  bargain  and  sale  thereof  made 
to  them  by  the  said  W.  Clayton  by  indenture  of  the  day  next  before 
&c.),  and  to  their  heirs,  among  other  things,  the  close  in  which 
&c.,  habendum  to  Neville  and  Annesley  and  their  heirs,  to  the  use 
of  the  said  W.  Clayton  and  his  heirs  until  the  marriage ;  and. 
from  and  after  the  solemnization  &c.,  to  the  uses  «&c.  after 
mentioned,  viz. :  to  the  use  of  the  said  W.  Clayton  and  his  assigiis 
during  his  life,  without  impeachment  of  waste:  and,  from  and 
after  the  determination  of  that  estate  by  forfeiture  or  otherwise 
[  'SIS  ]  *in  the  lifetime  of  the  said  W.  Clayton,  to  the  use  of  Neville  and 
Annesley  and  their  heirs  during  the  said  W.  Clayton's  life,  opoi. 
trust  to  preserve  contingent  uses  and  estates  &c. :  and,  from  and 
after  his  decease,  then,  as  to  the  close  in  which  ilkc,  to  the  use  of  the 
first  and  every  other  son  of  the  said  W.  Clayton  by  the  said  Mary 
East,  severally  and  successively  in  tail ;  and,  in  default  of  such 
issue,  then,  as  to  the  said  close  in  which  &c.,  to  the  use  of  the  said 
W.  Clayton,  his  heirs  and  assigns  for  ever.  Averment,  that  after- 
wards,  and  before  the  commencement  of  the  thirty  years,  and  before 
the  commencement  of  the  having  or  enjoying  of  the  supposed  ngfa; 
in  the  second  plea  mentioned,  to  wit  on  &c.,  the  marriage  was 
solemnized,  and  afterwards,  to  wit  on  &c.  the  plaintiff  was  bom 
the  first  son  of  the  said  W.  Clayton  and  Mary.     That  the  said 
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Mary  died,  viz.  on  &c.,  and  that  the  said  W.  Clayton  continued      Clayton 

alive,  and  the  said  life  estate  so  created  and  vested  in  him  as       corby. 

aforesaid    continued  for  and  during   divers   to  wit  twenty-seven 

years  of  the  said  thirty  years  in  the  said  second  plea  mentioned ; 

and  afterwards,  and  during  the  said  thirty  years,  the  said  W. 

Clayton   (then   called  Sir  William  Clayton,  Baronet),  to   wit  on 

2nd  February,  a.d.   1884,  died,  leaving  the  plaintiff,  his  eldest 

son  and  heir,  him  surviving,  who  thereupon  then  became  and  was, 

and  still  is,  seised  in  his  demesne  as  of  fee  of  and  in  the  said  close 

in  which  &g.     And  the  plaintiff  further  says  that  the  having  and 

enjoying  of  the  said  supposed  right  in  the  said  last  (second)  plea 

mentioned  was,  for  and  during  the  whole  of  the  life  of  the  said 

W.  Clayton,  and  for  and  during  all  the  time  in  that  behalf  in  the 

said  last  (second)  plea  mentioned,  without  the  knowledge  or  consent 

and  against  the  will  of  the  plaintiff.     Verification. 

Rejoinder.     That  the  life  estate  alleged  in  the  replication  "^to  the       [  *816  ] 
last  plea  to  have  been  created  did  not  continue  for  and  during  any, 
or  any  part  of,  the  said  thirty  years  in  the  said  last  plea  men- 
tioned, in  manner  and  form  &c.     Conclusion  to  the  country.     Issue 
thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Buckinghamshire  Spring 
Assizes,  1840,  the  creation  of  the  life  estate,  July  15th,  1785,  and 
its  determination  in  1834,  were  proved  on  behalf  of  the  plaintiff. 
The  defendant  proved  that  he  had  occupied  the  kiln  for  about 
twenty-seven  years,  and  that  he  and  his  predecessors  in  such 
occupation  had  dug  clay  in  the  locus  in  quo  for  use  at  the  kiln, 
from  1761  till  the  commencement  of  this  action.  The  plaintiff's 
counsel  contended,  as  to  the  second  issue,  that,  assuming  a  user 
of  the  alleged  right  to  be  proved  during  thirty  years,  partly  before 
and  partly  subsequent  to  the  life  estate,  yet  the  term  so  made  up 
was  not  a  period  of  thirty  years  **  next  before''  the  action,  within 
the  meaning  of  stat.  2  &  8  Will.  IV.  c.  71,  s.  4,  but  that  the  thirty 
years  literally  "next  before"  the  action  were  that  period,  and 
therefore  the  rejoinder  was  not  supported.  The  learned  Judge 
reserved  the  point.  With  reference  to  the  first  issue,  the  plaintiff's 
counsel  adduced  evidence  to  show  that  the  defendant's  predecessors, 
when  exercising  the  alleged  right  on  the  common,  held  the  kiln  as 
tenants  to  the  late  Sir  William  Clayton.  The  defendant's  counsel 
objected  to  this  evidence,  as  setting  up  matter  which,  by  sect.  5, 
was  not  available  unless  specially  pleaded;  and  they  contended 
further  that,  by  sect.  1,  a  right  enjoyed  for  sixty  years  could  be 
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Clayton     defeated  only  by  proof  of  an  agreement  in  writing  under   which 
Corby.       ^^  ^^d  been  exercised.     It  was  answered  that  the  object  of  the 
evidence  was  to  show  unity  of  possession,  which  proof  negatived 
[  ^817  ]      any  such  exercise  of  right  as  the  defendant  had  ^alleged  in  his 
first  plea,  and  supported  the  plaintiff's  issue  on  that  plea.     The 
learned  Judge  admitted  the  evidence.     And  he  left  it  to  the  jary 
to  say,  on  the  first  issue,  whether  the  taking  of  clay  had  in  fact 
been  practised  by  the  occupiers  of  the  kiln  from  March,   1761, 
downwards ;  and  whether  this  had  been  done  as  of  right ;  leaving 
to  their  consideration  the  evidence  as  to  the  tenancy  and  nser  by 
the  tenants.     The  jury,  in  delivering  their  verdict,  said  :    **  We 
think  they  were  in  the  practice  of  taking  clay  in  March,  1761,  but 
not  as  of  right."     They  also  found  that  the  user  for  sixty  years 
was  not  as  of  right.     A  verdict  was  taken  for  the  plaintiff  on  both 
issues,  subject  to  a  motion  to  enter  a  verdict  for  the  defendant  (n. 

B.  Andrews,  in  the  ensuing  Term,  moved  for  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict  entered 
for  the  defendant  on  both  issues,  or  why  a  new  trial  shoald  not  be 
had.  On  the  first  point  taken  at  the  trial  he  cited  Onlry  v. 
Gardiner  (2) :  he  repeated  the  objections  to  the  admissibility  of 
proof  as  to  unity  of  possession ;  and  he  contended  that  the  evidence 
on  this  point  was  insufficient,  for  that,  when  the  acts  of  user  were 
done,  the  kiln  was  under  lease,  and  it  did  not  appear  that  the 
late  Sir  W.  Clayton,  at  that  time,  had  ever  had  it,  except  as 
reversioner.  The  Court  intimated  a  strong  opinion  that  the  objec- 
tions to  proof  of  unity  of  possession  were  not  tenable,  inasmuch 
as  that  proof  tended  to  negative  the  enjoyment  alleged  by  the 
defendant :  but  they  granted  a  rule  nisi  generally.  In  Trinity 
vacation,  1841  (8), 

[  818  ]  KeUy  and  Byks  showed  cause : 

As  to  the  first  point ;  stat.  2  &  8  Will.  IV.  c.  71,  8.  4,  reciaires 
that  the  thirty  years  on  which  a  prescriptive  right  is  to  be  founded, 
under  sect.  1,  "  shall  be  deemed  and  taken  to  be  the  period**  of 
thirty  years,  '*  next  before  some  suit  or  action  wherein  the  claim  or 
matter  to  which  such  period  may  relate  shall  have  been  or  shall 
be  brought  into  question."  Thirty  years,  the  reckoning  of  which 
begins  from  1761,  cannot,  in  any  literal  or  plain  acceptation,  be 

(1)  See  the  conclusion  of  the  judg-  (3)  June  loth.     Before  Ix>rd   lien- 
ment;  p.  817,  7^**^                                       man,  Ch.  J.,  Patteson,  Williams,  ami 

(2)  51  R.  R.  704  (4  M.  &  W.  496).         Coleridge,  JJ. 
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deemed  a  period  of  thirty  years  "  next  before  *'  a  suit  commenced  Clayton 
at  the  end  of  18S9.  The  defendant  relies  on  sect.  7,  which  enacts  cobby. 
**  that  the  time  daring  which  any  person  otherwise  capable  of 
resisting  any  claim  to  any  of  the  matters  before  mentioned  shall 
have  been  or  shall  be  an  infant,"  &c.,  "  or  tenant  for  life,"  "  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore  men- 
tioned, except  only  in  cases  where  the  right  or  claim  is  hereby 
declared  to  be  absolute  and  indefeasible."  A  question  may  be 
raised,  whether  this  clause  relates  to  the  interpretation  of  the  Act, 
or  applies  to  the  construction  of  pleadings  and  means  that  a  plea  of 
thirty  years'  enjoyment,  nexfc  before  &c.,  shall  be  construed  as 
signifying  those  thirty  years,  next  before  &c.,  during  which  no  life 
estate  has  subsisted.  But  the  words  excluding  certain  intervals 
•*  in  the  computation  of  the  periods  hereinbefore  mentioned  "  must 
clearly  be  read  as  furnishing  the  principle  on  which  the  statute 
itself  is  to  be  interpreted :  the  rule  as  to  the  construction  of  plead- 
ings must  be  taken  from  sect.  5,  which,  after  stating  how  the 
enjoyment  of  a  right  shall  be  alleged  by  the  party  relying  on  it,  in 
cases  within  the  statute,  enacts  that,  ''If  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disability, 
contract,  agreement,  or  other  matter  hereinbefore  mentioned,  or  on 
any  cause  or  matter  *of  fact  or  of  law  not  inconsistent  with  the  [  ♦819  ] 
simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged  and  set 
forth  in  answer  to  the  allegation  of  the  party  claiming,  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or  denial  of 
such  allegation."  Here  the  intention  is  manifest,  that,  if  a  plaintiff 
or  defendant  would  set  up  a  life  estate  in  answer  to  the  claim  of 
right,  he  should  specify  the  fact  in  his  replication  or  plea  ;  and  the 
same  rule  must  extend  to  other  cases  where  the  party  pleading 
would  avail  himself  of  the  intervention  of  a  life  estate.  And,  in  a 
case  like  the  present,  unless  he  show  the  particular  fact,  it  will  be 
"  deemed  and  taken  "  (according  to  s.  4)  that  the  thirty  years  relied 
upon  are,  literally,  the  thirty  years  "  next  before  "  action  brought. 
It  may  be  contended  that  the  existence  of  a  life  estate,  in  a  case 
like  this,  is  a  matter  not  within  the  defendant's  cognizance :  but 
this  difficulty  cannot  warrant  a  strained  construction  of  the  statute : 
and  the  defendant,  if  he  has  a  doubt  as  to  the  fact,  may  plead  as  at 
common  law,  or  may  state  his  enjoyment  as  commencing  at  the 
time  when  it  did  in  truth  commence,  leaving  it  to  the  plaintiff  to 
allege  the  subsequent  life  estate,  if  available  as  an  answer. 
The  second  issue,  therefore,  on  the  defendant's  part,  is  not  borne 
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Clayton     out  by  the  evidence,  even  if  two  periods,  preceding  and  following  a 

am 

CoBBT.  Ufe  estate,  can  be  united  for  the  purpose  of  making  np  an  enjoy- 
ment of  thirty  years  next  before  the  commencement  of  the  action. 
But  the  attempt  so  to  unite  them  is  against  the  plain  language  of 
the  statute.  If  it  had  been  meant  that  an  enjoyment  for  five  years 
immediately  before  action  brought  might  be  coupled  with  an  enjoy- 
ment for  twenty-five  years  ending  more  than  fifty  years  ago,  so 

[  *820  ]  peculiar  an  intention  would  have  been  expressed  *in  some  part  of 
the  Act.  The  life  estate,  if  not  strictly  an  interruption  within  the 
meaning  of  sect.  1,  has  the  same  effect  upon  the  claim  of  right,  and 
precludes  the  claimant  from  alleging  that  he  has  enjoyed  for  thirty 
years  *^  next  before"  action  brought. 

(Coleridge,  J. :  According  to  your  construction,  the  acquiring  of 
title  by  thirty  years'  enjoyment  may  always  be  prevented  by  a  life 
estate  of  the  shortest  continuance.  Sect.  7  appears  intended  only 
to  suspend  the  right  during  a  life  estate :  you  make  the  life  estate 
an  actual  interruption.  The  object  of  the  statute  seems  to  be  that, 
during  the  life  estate,  user  shall  not  advance  the  right,  nor  the  life 
estate  impair  it.) 

If  the  Court  once  depart  from  the  literal  meaning  of  the  clause, 
great  confusion  will  be  introduced :  rights  may  be  founded  upon 
user  before  the  time  of  living  memory :  two  periods  of  enjoyment 
may  be  joined,  although  several  life  estates  have  intervened,  and 
although  there  has  not  only  been  an  intervening  life  estate,  bat  an 
actual  interruption,  within  the  meaning  of  sect.  1,  while  that  ^tate 
subsisted. 

(Patteson,  J. :  A  party  who  set  up  the  life  estate  to  show  that 
there  had  been  no  enjoyment  during  a  certain  period  could  not 
allege  an  interruption  of  the  enjoyment  during  the  same  period.) 

That  gives  an  undue  benefit  to  persons  claiming  rights  of  this  kind. 

(Patteson,  J. :  Sect.  7  contemplates  a  reckoning  of  thirty  years. 
exclusive  of  some  period  during  which  a  disability  lay  upon  the  person 
who  might  otherwise  have  resisted  the  claim.  According  to  you,  there 
would  be  no  case  in  which  the  thirty  years  could  be  so  computed.) 


The  meaning  is,  that  there  must  be  a  full  period  of  thirty 
after  such   disability  has  ceased.     In   the  case  of  infants,  that 
clearly  must  be  so. 
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As  to  the  first  issue :  unity  of  possession  was  an  ^answer  to  the      Clayton 
plea  ;  and  it  was  available  without  being  specially  replied.     Onley  v.       cobby. 
Gardiner  (i)  is  a  direct  authority  on  both  these  latter  points.     The      [  •82i  j 
decision  there  was  on  sect.  2,  but  applies  equally  to  sect.  1.    In 
Clay  V.  Shackeray{2),  where,  to  a  plea  of  sixty  years'  user,  the 
plaintiff  replied  only  by  traversing  the  enjoyment  as  of  right,  he 
i^as  allowed  to  prove  unity  of  possession,  and  gave  evidence  that  the 
owner  of  one  tenement  had  become  tenant  of  the  other,  and  had 
granted  a  sub-lease,  under  which  enjoyment  was  had  during  the 
time  in  question.     In  makes  no  difference,  in  this  case,  that  the 
kiln  was  held  by  a  tenant.  Sir  William  Clayton  being  reversioner, 
and  not  by  Sir  William  himself. 

B.  Andrews  and  Gunning,  contra  : 

This  Court  heldj,  in  Richards  v.  Fry  (3),  that  the  correct  mode  of 
pleading  a  thirty  years'  enjoyment  was  to  follow  the  words  of  the 
statute  in  sect.  4,  and  allege  a  user  for  thirty  years  next  before 
the  commencement  of  the  suit.  But  to  hold  that  those  words 
necessarily  meant  a  period  immediately  preceding  would  defeat 
the  provisions  of  sects.  7  and  8.  The  effect  of  sect.  7  is,  that,  in 
reckoning  the  years  next  before  the  commencement  of  the  suit, 
those  during  which  a  life  estate  subsisted  must  be  considered  as  if 
struck  out :  and  this  is  consistent  with  Onley  v.  Gardiner  (i). 

(Coleridge,  J. :  It  is  not  necessary  for  your  case  to  treat  the 
intervening  years  as  a  blank  for  all  purposes.  Suppose,  during 
the  tenancy  for  life,  some  exercise  of  the  alleged  right  commenced, 
and  the  tenant  brought  an  action  and  obtained  judgment,  and  the 
user  then  ceased  for  a  time  :  would  not  that  be  an  effectual  inter- 
ruption ?  Or  do  you  say  that  the  tenant  for  life  cannot  *protect  [  •822  j 
the  estate  against  such  an  assertion  of  right  by  interrupting  it  ?) 

It  is  difficult    to   say  how   such   an   interruption   could  become 
available  in  pleading. 

(Coleridge,  J. :  It  is  sufficient  for  you  to  say  that  the  years  of 
the  tenancy  for  life  cannot  be  reckoned  for  the  purpose  of  making 
title.) 

Difficulties  may  be  suggested,  as  in  the  case  where  several  life 
estates  have  intervened  between   the  periods  of  user;    but  the 

(1)  51  R.  R.  704  (4  M.  &  W.  496).  (3)  46  R.  R.  816  (7  Ad.  &  El.  698). 

(2)  2  Moo.  &  Rob.  244. 
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clatton     possibility  of  such  cases  cannot  weigh  where  the  facts  raise  no 

Cobby.       doubt,  and  does  not  warrant  a  construction  which  would  go  far  to 

prevent  the  setting  up  of  a  thirty  years'  user  in  any  case. 

(Patteson,  J. :  According  to  the  plaintiff's  argument,  a  party 
interested  in  defeating  the  right  might  do  so  at  any  time  after  the 
commencement  of  the  thirty  years,  by  creating  a  life  estate.) 

The  defendant  has  pleaded  the  right  in  the  only  allowable  manner 
under  the  statute  :  the  plaintiff  ought  to  have  replied  by  traversing 
the  enjoyment  as  of  right. 

(Patteson^  J. :  Some  difficulty  arises  from  your  mode  of 
pleading.  The  plea  imports,  prima  faciei  an  enjoyment  for  thirty 
years  immediately  before  action  brought :  but,  if  the  plaintiff  alleges 
a  life  estate,  you  then  make  the  years  a  different  thirty.) 

'*  Next  before  "  is  a  term  which  must  fluctuate,  according  to  the  facts : 

or  it  may  be  take  to  mean  *'  next  before,  excluding  all  life  estates." 

As  to  the  first  issue :  the  decision  in  Onley  v.  Gardiner  (i)  related 

only  to  an  enjoyment  for  twenty  years.    Where  the  enjoyment  of 

a  right,  profit,  or  benefit  has  been  had  for  sixty  years,  stat.  2  &  8 

Will.  IV.  c.  71,  s.  1,  makes  it  indefeasible,  ''unless  it  shall  appear 

that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree- 

[  ♦823  ]       ment    expressly  made  or  given  for  that    purpose   by  deed   *or 

writing."    It  may,  therefore,  be  questioned  whether  a  replication 

denying  enjoyment  as  of  right  for  sixty  years  can  be  supported  by 

any  other  proof.     But  at  all  events  unity  of  possession  should  be 

proved,  and  not  mere  unity  of  title.     It  does  not  appear  in  this 

case  when  the  Claytons  became  owners  of  the  manor  or  of  the  kiln. 

If,  when  they  acquired  the  kiln,  it  was  in  the  occupation  of  a 

tenant  who  enjoyed   the  right   of   taking  clay  on   the   common, 

and   that    tenant    continued    afterwards    to   enjoy  it,   there  was 

no  extinguishment  of  the  right  by  unity  of  possession  in   the 

Claytons  (2). 

Cur.  adv.  vmt. 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  24th),  delivered  the 
judgment  of  the  Court  : 

In  this  case  there  were  two  pleas,  one  stating  the  enjoyment  of  a 
right  to  dig  clay  for  making  bricks  for  sixty  years,  the  other  for 

(1)  51  R.  R.  7(M  (4  M.  &  W.  496).         point  are  not  reported,  being  rendered 

(2)  The  further  observations  on  this      immaterial  by  the  judgment. 
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thirty  years.     To  the  first  plea  the  plaintiff  replied,  denying  the      Clayton 
enjoyment.     To  the  second  he  replied,  setting  oat  that,  before  the       corby. 
thirty  years,  Sir  W.  Clayton  was  made  tenant  for  life,  and  that  he 
continued  tenant  for  life  during  twenty-seven  of  the  thirty  years. 
The  defendant  rejoined,  denying  that  the  life  estate  continued 
during  any  part  of  the  thirty  years  mentioned  in  the  plea. 

The  principal  question  was  upon  the  second  plea,  which  we  will 
therefore  consider  first.  The  plaintiff  proved  at  the  trial  that  the 
life  estate  began  in  1785,  and  continued  till  1884 ;  but  the  defen- 
dant proved  the  enjoyment  from  the  year  1761  till  the  commence- 
ment of  the  action  in  1840,  so  that  he  showed  an  enjoyment  *for  [  *824  ] 
twenty-five  years  before  the  life  estate,  and  during  its  continuance, 
and  six  years  after  it,  and  up  to  the  commencement  of  the  action. 
The  question  is,  whether  this  was  sufficient,  or  whether  the  thirty 
years  must  be  the  actual  thirty  next  before  the  commencement  of 
the  action.  By  the  language  of  the  fourth  section  of  stat.  2  &  8 
Will.  IV.  c.  71,  it  should  seem  that  they  must ;  for  it  enacts  ''  that 
each  of  the  respective  periods  of  years  hereinbefore  mentioned  shall 
be  deemed  and  taken  to  be  the  period  next  before  some  suit  or 
action : "  but  section  7  provides  *^  that  the  time  during  which  any 
person  otherwise  capable  of  resisting  any  claim"  "shall  be*' 
"  tenant  for  life "  "  shall  be  excluded  in  the  computation  of  the 
periods  hereinbefore  mentioned."  The  defendant  contends  that 
the  two  sections  are  to  be  read  together,  so  that  the  period  is  to  be 
thirty  years  next  before  the  action,  excluding,  in  the  computation 
of  those  thirty  years,  any  tenancy  for  life.  The  plaintiff  says  that, 
if  there  be  a  tenancy  for  life  during  any  part  of  those  thirty  years, 
the  time  of  that  tenancy  is  to  be  excluded,  and  the  thirty  years 
cannot  be  computed  at  all. 

We  think  that  the  defendant's  construction  is  the  true  one,  and 
that,  if  the  plaintiff  chooses  to  reply  and  set  up  a  tenancy  for  life, 
he  excludes  the  time  of  that  tenancy,  and  drives  the  defendant  to 
show  thirty  years'  enjoyment  either  wholly  before  the  tenancy  for 
life,  if  it  be  still  subsisting,  or  partly  before  and  partly  after,  if  it 
be  ended,  as  in  the  present  case.  A  writ  of  capias  ad  satisfaciendiivi 
must  lie  in  the  office,  in  order  to  fix  the  bail,  the  last  four  days 
before  the  return,  exclusive  of  Sunday.  If  the  plaintiff's  construc- 
tion of  the  words  of  this  Act  be  right,  it  would,  by  a  parity  of 
reasoning,  be  impossible  to  fix  bail  when  a  Sunday  was  one  of  the 
♦actual  four  days  before  the  return  of  the  writ :  yet  the  universal  [  *825  ] 
practice  is  otherwise.    But  it  is  said,  what  if  there  had  been  an 
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Clayton  interruption  for  two  years  during  the  tenancy  for  life,  and  within 
Cobby.  thirty  years  before  the  action,  is  the  plaintiff  to  be  deprived  of  the 
benefit  of  such  interruption  ?  The  answer  is :  No :  althoagh  the 
tenant  for  life  cannot  by  acquiescence  burthen  the  estate,  he  may 
by  resistance  free  it :  and,  if  the  plaintiff  chooses  to  avail  himself  of 
that  resistance,  he  may  traverse  the  enjoyment  as  of  right  for 
thirty  years,  and  show  the  interruption.  The  defendant  will  not 
then  be  allowed  to  show  the  tenancy  for  life  in  evidence,  in  order  to 
avoid  the  effect  of  the  interruption.  The  seventh  section  is  for  the 
benefit  of  the  plaintiff;  and,  unless  he  sets  it  up  by  his  replication, 
it  cannot  be  brought  under  the  notice  of  the  Court  and  jary,  as 
appears  by  the  fifth  section,  which  provides  that,  **  if  the  other 
party  shall  intend  to  rely  on  any"  incapacity  or  disability,  *'Uie 
same  shall  be  specially  alleged  and  set  forth,"  ''  and  shall  not  be 
received  in  evidence  on  any  general  traverse  or  denial/*  The 
thirty  years  alleged  in  the  plea  will  be  the  thirty  years  actually  or 
constructively  next  before  the  commencement  of  the  suit,  according 
as  the  plaintiff  shapes  his  replication.  We  think,  therefore,  that 
the  second  plea  was  proved. 

With  respect  to  the  first  plea,  we  are  clearly  of  opinion  that 
evidence  of  unity  of  possession  was  receivable  under  the  traverse 
of  that  plea,  because  it  went  to  show  that  the  enjoyment  was  not 
as  of  right.     Onley  v.  Gardiner  (i)  is  decisive  upon  this  point. 
[  •826  ]  The  question,   however,   still  remains,  whether  the  *eFidence 

showed  such  unity  of  possession.  We  are  satisfied  that  it  did  ;  for 
it  appears  that  the  kiln  in  respect  of  which  the  right  is  claimed  has 
always,  as  far  as  the  evidence  extends,  been  the  property  of  the 
lord  of  the  manor,  the  owner  of  the  locus  in  quo,  and  held  by  a 
tenant  under  him.  It  is  said  that  the  lord  may  have  purchased 
the  kiln  with  the  right  attached  and  the  tenancy  subsisting,  and 
so,  never  having  been  in  actual  occupation  of  the  kiln,  the  right 
may  still  subsist.  But  we  think  that  such  a  state  of  things  is  not 
to  be  presumed:  on  the  contrary,  the  presumption  arising  from 
the  evidence  is  rather  that  the  kiln  is  and  always  has  been  parcel 
of  the  demesnes  of  the  manor. 

The  jury  found  that  the  user  for  seventy-nine  years  was  not  ae 
of  right;  and  we  think  that  finding  supported  by  the  evidence; 
which  would  of  itself  dispose  of  the  plea  of  sixty  years'  enjoyment 
put  in  issue  by  the  replication  :  and  the  jury  also  found  that  the 
user  for  sixty  years  was  not  as  of  right,  that  question  having  been 

(1)  61  B.  R.  704  (4  M.  &  W.  496). 
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put  to  them  in  express  terms  by  the  learned  Judge ;  and  we  think 
that  the  evidence  warranted  that  finding.  But,  with  respect  to 
the  plea  of  thirty  years'  enjoyment,  no  such  issue  is  taken  upon 
this  record.  The  only  issue  arising  out  of  that  plea  is,  whether 
the  tenancy  for  life  continued  during  any  part  of  the  thirty 
years;  and  we  have  already  said  that  we  think  that  issue 
ought  to  have  been  found  for  the  defendant.  The  consequence 
is,  that  the  defendant  must  succeed  upon  that  plea^  although  he 
failed  upon  the  other  upon  evidence  which  would  equally  have 
negatived  the  plea  of  thirty  years  if  a  proper  issue  had  been 
taken.  But  this  is  the  plaintiff's  own  fault,  for  replying  the 
life  estate  instead  of  traversing  the  enjoyment,  as  of  right,  for 
thirty  years.  *A  doubt  arose  whether  leave  was  reserved  to  enter 
a  verdict  for  the  defendant  on  this  point  (i) ;  but,  assuming  that 
such  leave  was  reserved,  we  think  that  the  case  ought  to  go  to 
a  new  trial,  in  order  that  either  party  may  have  the  opportunity 
of  raising  the  question  upon  the  record  if  he  thinks  it  advisable 
to  do  so. 

Ride  absolute  for  new  trial. 


Clayton 

c. 
Cobby. 


[  ♦827  ] 


ASHMOLE   V.  WAIN  WEIGHT  and  Another  (2). 

(2  Q.  B.  837—847 ;  S.  C.  2  G.  &  D.  217 ;  11  L.  J.  Q.  B.  79 ;  6  Jur.  729.) 

Defendants,  common  carriers,  refused  to  redeliver  plaintiff's  goods, 
which  they  had  carried  for  him,  except  on  payment  of  oh  08,  charges.  He 
insisted  that  he  was  not  liable  to  pa}*  anything;  but,  ultimately,  defendants 
having  said  that  they  would  take  nothing  loss  than  the  whole  sum,  he  paid 
the  whole  to  regain  his  goods,  protesting  that  he  was  not  liable  to  pay 
anything,  and  that,  if  he  was  liable,  the  charge  was  exorbitant.  He  had 
not  tendered  or  named  any  smaler  sum.  Afterwards,  without  having 
demanded  the  retmn  of  any  surplus,  he  brought  assumpsit  for  mone}*  had 
and  received,  claiming  by  his  particular  the  whole  sum,  as  having  been 
paid  in  order  to  obtain  possession  of  his  goods,  under  protest  that  ho  was 
not  liable  to  pay  the  same  or  any  part  thereof,  or,  if  he  was  liable  to  pay 
some  part,  that  the  sum  was  exorbitant.  The  jury  found  that  the 
defendants  were  entitled  to  charge  U,  10«.  6d, : 

Held,  that  plaintiff  was  entitled  to  recover  the  difference,  in  this  form 
of  action. 

And  that  it  was  not  necessary  to  his  right  of  recoveiy  that  he  should 
have  tendei*ed  any  specific  sum. 

Per  Pattsson,  J.  and  Coleridge,  J. :  The  particular  gave  sufficient 
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(1)  The  Court  afterwards  made 
further  enquiry  on  this  point,  but 
ultimately  refused  to  alter  the  rule. 
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(2)  Approved  in  Oreeu  v.  Duckett 
(1883)  11  Q.  B.  D.  275,  278,  52  L.  J. 
Q.  B.  435.— A.  C. 
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notice   that   plaintiff  sought   to   recover  the  whole,  or  the  part  he  was 
entitled  to. 

Semhh,  per  Patteson,  J.,  that,  if  a  party,  simply  denying  that  anything 
is  due,  tenders  a  sum,  which  is  accepted,  but  exceeds  the  sum  legally 
demandable,  he  cannot  recover  back  the  excess. 

Assumpsit  for  money  had  and  received  and  on  an  account  stated. 
The  particular  claimed  5/.  58.,  paid  on  &c.  by  plaintiffs  to  defen- 
dants, ''  in  order  to  obtain  possession  of  certain  goods  belonging 
to  the  plaintiff  then  in  the  custody  of  the  defendants,  and  which 
said  sum  "  &c.  ''  was  paid  by  the  plaintiff  under  protest  that  he 
was  not  liable  to  pay  the  same  or  any  part  thereof,  or,  if  liable  to 
pay  some  part  thereof,  that  the  sum  claimed  by  the  defendants, 
namely  "  &c.,  '*  was  an  exorbitant  and  unreasonable  claim." 

Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Westminster  sittings 
after  Hilary  Term,  1841,  it  appeared  that,  in  October,  1839,  the 
defendants,  who  were  common  carriers,  conveyed  certain  goods  for 
the  plaintiff  from  Walpole  to  London,  under  circumstances  which 
induced  the  plaintiff  to  expect  that  they  would  make  no  charge 
for  so  doing.  The  goods,  being  brought  to  London,  remained  some 
time  in  the  defendants'  warehouse,  after  which,  on  the  plaintiff  sending 
for  them,  the  defendants  refused  to  give  them  to  him  except  upon 
•his  paying  5Z.  5s.  for  carriage  and  warehouse  room.  The  plaintiff 
insisted  that  he  was  not  liable  to  pay  any  thing ;  and  that,  if  be 
was  liable  to  pay  any  thing,  the  demand  was  exorbitant.  In 
an  interview  which  the  plaintiff's  attorney  had  with  one  of  the 
defendants  at  their  place  of  business,  the  latter  declared  that  he 
would  receive  nothing  less  than  the  whole  sum  demanded.  The 
attorney  called  again  a  few  days  afterwards,  and  said  to  the  same 
defendant,  **  I  suppose  you  still  refuse  to  take  any  thing  less  than  the 
whole  sura  ;'*  to  which  the  defendant  said,  **  Of  course  I  do."  The 
attorney  then  paid  him  the  5/.  5^;.,  and  told  him  that  he  paid  it 
under  protest  as  to  both  points.  The  goods  were  then  given  up 
to  the  plaintiff.  The  learned  Judge  put  three  questions  to  the 
jury:  1.  Was  the  plaintiff  to  pay  any  thing?  2.  Was  5/.  5».  an 
unreasonable  sum  ?  3.  If  51.  5s.  was  unreasonable,  what  was  a 
reasonable  sum?  The  jury  found  that  the  plaintiff  ought  to  pay 
something ;  that  the  demand  of  51.  5s.  was  unreasonable ;  that 
the  reasonable  charges  were  18«.  for  carriage,  and  12s.  6rf.  for 
warehouse  room.  The  learned  Judge  was  of  opinion  that  the 
plaintiff  ought  to  have  tendered  that  or  a  larger  sum  :  and  a 
verdict  was  entered  for  the  defendants,  with  leave  for  the  plaintiff 
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to  move  to  enter  a  verdict  for  3L  14«.  6d.  if  the  Court  should  be 
of  opinion  that  a  tender  was  unnecessary. 

In  Trinity  Term  last,  Bf/les  obtained  a  rule  nisi  accordingly: 
against  which 

Kellij  and  Cockburn  now  showed  cause  : 

There  is  no  precedent  for  an  action  for  money  had  and  received 
where  a  particular  sum  was  due  but  was  not  tendered :  and,  in 
such  a  case  as  this  it  is  impossible  to  say  that  *the  money  was 
paid,  or  had  and  received,  witliout  consideration ;  for  the  delivery 
of  goods  on  which  the  party  has  a  lien  is  a  good  consideration. 

(Pattbson,  J. :  The  action  would  clearly  lie  if  the  payment  was 
made  after  an  admission  that  something  was  due :  suppose,  after 
payment,  the  plaintiff  discovered  that  he  had  paid  too  much,  and 
went  and  asked  for  the  difference?  Surely  there  must  be  some 
mode  of  recovering  that.) 

Here  there  has  been  no  such  demand  of  the  balance :  there  was  no 
dispute  as  to  the  amount,  but  a  mere  allegation  that  nothing  was 
due :  the  excess  was  a  voluntary  payment ;  though  it  was  said  that 
the  demand  was  exorbitant,  no  sum  was  admitted.  It  will  be  very 
inconvenient,  if,  where  the  precise  objection  is  not  taken  at  the 
time,  and  there  has  been  no  claim  of  a  specific  balance,  the  amount 
of  lien  is  to  be  questioned  in  a  form  of  action  not  admitting  of  a 
special  plea.  This  is  something  like  an  action  after  tender,  which 
is  maintainable  only  if  there  has  been  a  subsequent  demand. 

(Pattbson,  J.:  The  plaintiff  goes  to  trial  on  an  assertion  that 
nothing  was  due,  and  the  defendants  on  an  assertion  that  the  whole 
was  due :  both  parties  are  wrong.) 

The  defendant  proceeds  on  the  ground  that,  if  he  was  not  entitled  to 
retain  the  whole,  there  should  have  been  a  demand  of  the  difference. 
But,  assuming  that  the  plaintiff  has  a  remedy,  it  is  not  in  this  form. 
An  action  for  money  had  and  received  does  not  lie  to  recover  money 
paid  for  the  release  of  cattle  damage  feasant,  though  the  distress  were 
wrongful :  the  owner  may  replevy,  and  set  out  his  right  specially 
upon  the  avowry ;  or  he  may  bring  trespass,  and,  if  necessary,  reply 
his  right  specially ;  but  he  may  not  ease  himself  of  the  difficulty 
and  precision  of  special  pleading,  and  expose  the  defendant  to 
uncertainty  *and  surprise  (i).    Here  the  plaintiff,  if  the  detainer  was 

(1)  LiiuUrn  V.  Hooper,  1  Cowp.  414,  418. 
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anlawful,  oaght  to  have  brought  trover  or  detinue ;  or,  if  desirous 
of  having  his  goods  immediately  redelivered,  he  should  have  paid 
the  money  demanded,  and  then  brought  trespass  or  trover,  sfaowin^:: 
the  payment  as  special  damage :  but,  the  detainer  being  lawful,  he 
ought  to  have  tendered  the  sum  really  due,  and,  on  refusal,  have 
brought  trover,  when  the  questions  of  lien  and  excess  would  have 
been  properly  raised,  and  each  party  would  have  known  what  he 
came  to  try.  The  action  for  money  had  and  received  is  essentially 
an  equitable  action  ;  and  the  party  seeking  equity  must  do  equity. 
The  lien,  no  matter  how  insignificant  as  compared  with  the  value 
of  the  goods,  would  have  been  an  answer  in  trover,  if  brought 
without  payment  or  tender  of  the  proper  sum.  On  what  equitable 
principle  can  the  plaintiff  put  the  defendants  in  a  worse  condition 
than  if  trover  had  been  brought  ? 

(Lord  Denman,  Ch.  J. :  I  do  not  see  your  equity,  when  you  did  not 
tell  him  what  sum  was  really  due.) 

In  trover  a  plea  of  lien  would  have  been  met  by  a  replication  of  no 
lien  ;  and  the  replication  would  not  have  been  supported  by  cutting 
down  the  lien  by  one  half.  The  distinction  between  duress  of  the 
person  and  duress  of  goods  is  well  established ;  and,  though  it  is 
not  contended  that  money  extorted  by  the  latter  can  never  be 
recovered  as  money  had  and  received,  yet  this  right  of  action  will 
not  be  extended  farther  than  it  has  gone  already :  Skeate  v.  BeaU  (i). 
Even  had  there  been  a  tender,  this  proceeding  would  have  been  a 
confounding  of  remedies. 

(Patteson,  J. :  Lindon  v.  Hooper  (2)  goes  entirely  on  the  ground 
that  ^nothing  was  due,  and  that  replevin  was  the  proper  remedy : 
here  replevin  would  not  lie ;  but,  if  the  action  for  money  had  and 
received  would  lie,  it  does  not  matter  that  there  is  also  another 
course.  Astley  v.  Iley nobis  (a)  shows  that,  where  there  has  been  a 
tender,  an  action  for  money  had  and  received  will  lie.) 

That  is  not  the  state  of  facts  here.  A  new  remedy  ought  not  to  be 
introduced,  whilst  a  well  known  remedy  is  available.  In  none  of 
the  cases  of  arrest  or  distress  for  more  than  was  due,  has  an  actiou 
for  money  had  and  received  been  brought,  but  an  action  on  the 
case ;  and  in  no  case  of  duress  of  goods  where  it  was  not  a  mere 
extortion  without  any  real  claim. 

(1)  52  B.  B.  558  (11  Ad.  &  El.  983).  (3)  2  Strange,  915. 

(2)  1  Oowp.  414. 
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(Coleridge,  J.  referred  to  The  Duke  tie  Cadaval  v.  Collins  (i).) 

That  was  the  case  of  a  foreigner  ignorant  of  the  English  language ; 
and  the  jury  found  that  the  defendant  knew  nothing  was  due  :  here 
the  circumstance  that  something  was  hand  fide  due  destroys  the 
analogy :  in  all  analogous  cases  the  remedy  has  been  by  a  special 
action  on  the  case. 

(Patteson,  J. :  Is  not  an  action  for  money  had  and  received  a 
common  mode  of  trying  the  amount  of  toll  demandable  at  a  turnpike 
gate  ?  I  do  not  say  what  the  plaintiflF  there  must  do  in  order  to 
raise  the  point.) 

Shaw  V.  Woodcock  (2)  and  Morgan  v.  Palmer  (8)  were  cases  of 
absolute  extortion,  without  any  right  at  all :  so  in  Scarfe  v. 
Ilallifcuc  {4,)  the  sheriff  had  no  right  to  take  more  goods  than 
would  satisfy  the  amount  of  the  levy,  for  the  purpose  of  covering 
an  illegal  claim.  Here  the  defendants  had  a  lien  over  all  the  goods. 
In  Aatley  v.  Reynolds  (o)  there  were  two  tenders ;  and  *the  fact  of 
tender  was  particularly  observed  upon.  It  has  been  held  in  trover 
that,  before  a  party  can  entitle  himself  by  a  civil  action  to  relief  on 
ecjuitable  principles  from  an  usurious  contract,  he  must  tender  all 
the  money  really  advanced :  Fitzroy  v.  Gwillim  (6) :  the  ground  on 
which  that  decision  has  been  thought  not  maintainable  has  been 
the  mistake  as  to  the  form  of  action,  the  question  in  trover  being 
one  of  strict  legal  title:  Tregoning  v.  Attenhorough {1)  \  out  the 
doctrine  of  doing  equity  in  an  equitable  action  remains  unim- 
peached.  If  an  action  be  maintainable  for  every  overpayment  to  a 
carrier,  without  tender  of  the  proper  sum,  the  carrier  will  have  to 
pay  the  costs  if  the  jury  find  the  slightest  overcharge  :  the  supposi- 
tion that  this  kind  of  action  will  lie  shows  forcibly  the  necessity  for 
a  previous  tender  and  demand. 

Erie  and  Byles,  contra  : 

Astley  V.  Reynolds  (5),  and  the  cases  founded  upon  it,  show  that 
under  certain  circumstances  the  action  for  money  had  and  received 
lies  to  recover  money  exacted  under  duress  of  goods ;  the  real  point 
now  is  whether  it  be  maintainable  without  tender.     It  is  no  answer 
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(1)  43  R.  R.  499  (4  Ad.  &  EI.  858). 

(2)  31  R.  R.  158  (7  B.  &  C.  73). 

(3)  26  R.  R.  537  (2  B.  &  C.  729). 

(4)  7  M.  &  W.  288. 

(5)  2  Strange,  915. 


(6)  1  R.  R.  167  (1  T.  R.  153). 

(7)  33  R.  R.  397  (7  Bing.  97).  And 
see  Ilatifr eaves  v.  HiUcIiinaon,  2  Ad.  & 
El.  12. 
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that  the  plaintiff  would  have  a  remedy  by  bringing  trover :  he  wants 
immediate  possession,  and  makes  a  formal  demand  :  the  defendants 
wrongfully  detain  the  goods  until  they  extort  a  sum  greatly  exceed- 
ing what  was  due :  under  those  circumstances  they  cannot  apply 
the  principle  that  the  plaintiff  should  do  equity  before  he  can 
recover.  Then,  the  authorities  show  that  the  action  lies  without 
tender.  In  Scarf e  v.  HalUfax  (i)  there  was  neither  a  tender  of  *the 
precise  sum,  nor  a  demand  of  the  precise  surplus ;  though,  as  the 
extortion  was  of  an  ascertained  sum,  the  plaintiff  knew  what  he 
ought  to  tender.  The  learned  Judge  at  Nisi  Prius,  when  he  over- 
ruled the  objectioh,  reserved  leave  to  move  ;  but  the  Court  thought 
the  point  too  clear  for  argument,  and  refused  a  rule.  Morgan  v. 
Palmer  (2)  goes  farther  than  the  present  case :  there  Abbott,  Ch.  J. 
argues  from  the  unequal  footing  on  which  the  parties  stood.  Shaw 
V.  Woodcock  (3),  Dew  v.  Parsons  (4),  Irving  v.  Wilstm  (5),  and  Hills  v. 
Street  (6)  fully  establish  the  principle,  both  that  such  a  payment  is 
not  voluntary,  and  that  this  is  the  proper  form  of  action ;  and  in 
Ailee  v.  Bachhotise  (7),  though  the  action  failed,  it  was  expressly  said 
by  Parke,  B.  that  money  paid  simply  for  the  purpose  of  obtaining 
possession  of  goods  wrongfully  taken,  especially  if  paid  under 
protest,  may  be  recovered  back.  In  none  of  these  cases  was  there 
any  tender,  or  demand  of  the  repayment  of  any  specific  sum. 


(Patteson,  J. :  But  does  not  it  appear  that  in  all  these  cases  the 
sum  said  to  have  been  wrongfully  received  was  a  known  sum,  and 
that  the  plaintiff  had  never  put  himself  into  a  false  position  by- 
seeking  to  recover  the  whole  when  part  of  the  demand  upon  him 
was  proper  ?) 


r  '844  ] 


In  Dew  V.  Parsons  (4)  the  point  was  raised  under  a  plea  of  set  off : 
there  was  an  uncertainty  as  to  the  amount  of  fees  actually  demand- 
able  ;  and  the  defendant  claimed  to  set  off  **  the  whole  or  part  of  a 
sum  of  10s,  6(1.,*'  and  succeeded,  though  Ik.,  part  of  that  sum,  was 
legally  payable  by  him.  In  HiUs  v.  Street  (6)  the  plaintiff  sought 
to  recover  19/.  5s.  for  different  *items  ;  but  had  a  verdict  only  for 
5/.  10«.  Lindon  v.  Hooper  (8)  and  Knihbs  v.  Hall  (9)  are  distinguish- 
able from  this  case ;   here  replevin  would  not  lie.     In  Skeate  v. 


(1)  7  M.  &  W.  288. 

(2)  26  R.  R.  537  (2  B.  &  G.  729). 

(3)  31  E.  R.  158  (7  B.  &  G.  73). 

(4)  21  R,  R.  404  (2  B.  &  Aid.  562). 

(5)  2  R.  R.  444  (4  T.  R.  485). 


(6)  5  Bing.  37. 

(7)  3  M.  &  W.  633,  650, 

(8)  1  Gowp.  414. 

(9)  1  Esp.  84. 
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Beale  (])  the  Court  expressly  refrained  from  entering  into  a  con- 
sideration of  the  cases  on  compulsory  payments.  The  only  diflfer- 
ence  between  this  case  and  Astley  v.  Reynolds  (2)  is,  that  here  the 
form  of  a  tender  has  been  omitted,  there  the  plain tifif  tendered  a 
sum  which  itself  was  usurious  interest,  and  it  was  argued  as  if  he 
bad  injured  himself  by  his  tender :  here  the  plaintiff  has  done 
more  than  tender ;  he  has  actually  paid  51,  58. 

(Pattbson,  J. :  Had  he  tendered  that  sum  it  would  have  been 
very  difficult  to  say  that  he  could  recover  part  of  a  sum  tendered 
and  accepted :  we  should  not  at  the  present  day  suffer  a  party  to 
go  back  from  his  own  tender.) 

No  tender  took  place  here;  but  the  circumstances  amount  to  a 
dispensation  with  tender. 

Lord  Dbnman,  Ch.  J. : 

As  is  very  commonly  the  case,  each  party  has  taken  pains  to  put 
himself  in  the  wrong.  After  carriage  of  the  goods  without  express 
bargain,  the  owner,  the  plaintiff,  says  that  the  carriers,  the 
defendants,  were  to  carry  them  for  nothing ;  and  he  demands  the 
goods  ;  the  defendants  claim  what  must  now  be  taken  to  be  a  very 
exorbitant  charge,  and  refuse  to  deliver  the  goods  except  on  payment 
of  51.  58. :  the  plaintiff  says,  I  will  pay  it  under  protest  that  I  do 
not  owe  you  so  much.  The  jury  find  that  the  proper  sum  is 
IZ.  10s.  6d.  To  the  extent  of  the  difference  the  defendants  have 
received  the  plaintiff's  money ;  is  there  any  thing  in  the  circum- 
stances to  deprive  him  of  his  remedy  as  for  money  received  by 
them  to  his  *use  ?  It  is  said  that  he  ought  to  have  tendered  the 
proper  charges :  the  answer  is,  that  .they  ought  to  have  told  him 
the  proper  charges.  I  can  see  no  other  circumstance  to  deprive 
the  plaintiff  of  his  action  in  this  form  :  the  cases  relied  on  for  the 
defendants  are  all  distinguishable  ;  the  utmost  extent  to  which  they 
go  is  that  the  action  does  not  lie  where  there  is  another  adequate 
remedy ;  and,  as  to  equity,  when  the  defendants  have  received 
such  notice  as  they  did,  both  from  the  attorney  and  from  the 
language  of  the  particulars,  it  was  their  duty  to  pay  back  the  sums 
which  they  had  no  right  to  retain. 

Pattbson,  J. : 

I  should  be  sorry  to  throw  any  doubt  upon  the  point  that  an 
(1)  52  R.  E.  558  (11  Ad.  &  El.  983).  (2)  2  Strange,  915, 
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action  for  money  had  and  received  will  lie  to  recover  money  paid 
on  the  wrongful  detainer  of  goods ;  it  would  be  very  dangerous  to 
do  80,  the  doctrine  being  in  itself  so  reasonable,  and  supported  by  so 
many  authorities.  In  Lindon  v.  Hooper  (i)  replevin  was  as  con- 
venient a  mode  of  recovering  the  money  as  the  action  for  money 
had  and  received:  but  replevin  would  not  lie  here.  My  only 
diflBculty  has  arisen  from  the  necessity  for  a  tender.  AntUif  v. 
Reynolds  (2)  at  first  sight  seemed  to  be  somewhat  in  favour  of  the 
present  defendants ;  for  there  a  tender  was  made :  and  I  am  not  pre- 
pared to  go  the  length  of  saying  that,  where  a  party  simply  denies  that 
any  thing  is  due,  then  pays,  and  afterwards  sues  for  the  whole  sum, 
he  may  turn  round  at  the  trial  and  recover  part ;  for  his  objecting 
to  the  whole  would  be  like  a  deception.  In  this  case,  therefore, 
had  there  been  nothing  to  show  that  the  plaintiff  ever  demanded 
less  than  to  have  the  ^goods  without  any  payment,  according  to  bis 
first  claim,  I  should  hardly  have  said  that  the  action  woald  be 
maintainable.  But,  on  the  further  conversation  and  the  subsequent 
applications,  an  allegation  of  overcharge  is  added  to  the  first  total 
denial :  the  defendants  always  demanded  the  whole ;  the  plaintiff 
did  not  altogether  insist  that  nothing  at  all  was  due :  then  the 
particulars  of  demand  distinctly  show  that  the  action  was  brought, 
not  merely  to  recover  the  whole,  but  to  recover  the  part  overcharged, 
if  the  plaintiff  was  liable  at  all.  After  such  a  notice  the  proper 
course  for  the  defendant  was  to  pay  the  difference  into  Court. 

Coleridge,  J. : 

I  never  doubted  that  an  action  for  money  had  and  received 
might  be  maintained  to  recover  money  paid  on  the  wrongful 
detainer  of  goods.  Skeate  v.  Beale  (3)  is  not  inconsistent  with  this 
doctrine.  That  was  an  action  on  a  written  agreement ;  duress  of 
goods  was  pleaded;  and  the  Court  held  that,  for  that  purpose, 
there  was  no  distinction  between  an  agreement  and  a  deed,  so  that 
the  agreement  must  be  held  to  have  been  voluntary.  It  is  very 
true  that  some  words  in  the  judgment  go  beyond  the  point  decided ; 
but  they  were  not  necessary  to  the  decision,  which  is  quite  consistent 
with  our  decision  in  the  present  case.  Here  the  only  question  is  on 
the  necessity  of  tendering  or  demanding  back  a  specific  sum. 
Taking  the  particulars  altogether,  they  are  clearly  meant  to  convey 
notice  of  the  plaintiff's  intention  to  recover  all  or  such  part  as  he 

(1)  1  Cowp.  414.  (3)  62  a.  R.  658  (II  A^.  &  El.  9H3). 

(2)  2  Strange,  916. 
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might  be  entitled  to:  and,  after  hearing  the  argument,  lam  satisfied 

that  no  tender  of  any  specific  sum  was  necessary.     The  defendants 

began  wrong  by  making  an  exorbitant  demand :  *in  whose  knowledge, 

if  not  in  theirs,  did  the  proper  charges  lie  ?     Surely  the  duty  of 

ascertaining  the  proper  charge  lay  on  them  in  the  first  instance. 

Looking  at  the  nature  of  the  demand,  it  could  not  be  for  the  plaintiff 

to  ascertain  the  specific  sum  (i). 

Rtile  absolute. 
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IN  THE   EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 

HENRY   CREASE  v.  Sir  JOSEPH  S.  G.  SAWLE, 

AND  Others  (2). 

(2  Q.  B.  862—886;  S.  C.  2  G.  &  D.  812.) 

The  Duke  of  Cornwall,  being  entitled,  as  lord  of  a  manor,  to  a  certain 
qxiantity  of  the  tin  ore  raised  by  the  bound  owners  within  the  manor, 
which  was  rendered  bv  them  to  him  in  an  unmanufactured  state,  demised 
this  toll.  Held  that  the  lessee,  though  not  an  inhabitant  of  the  parish  in 
which  the  tin  was  raised,  was  rateable  to  the  poor  rate  there  as  occupier  of 
the  tin  toll,  under  stat.  43  Eliz.  c.  2,  s.  1. 

The  rate  being  made  upon  him  as  occupier  of  the  toll,  the  Court  refused 
to  enquire,  in  an  action  of  trespass  for  levying  the  rate  by  distress, 
whether  a  part  of  the  rate  was,  or  was  not,  for  tin  toll  not  in  the  plaintiffs 
occupation,  some  tin  toll  appearing  to  be  in  his  occupation,  and  the  amount 
being  onlj'  matter  of  appeal. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house  at 
Penryn,  in  Cornwall,  and  taking  and  converting  his  goods  and 
chattels. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That,  before  and  at  the  time  of  making  the  rate  and  assess- 
ment hereinafter  mentioned,  and  from  thence  until  and  at  the  said 
time  when  &c.,  **  plaintiff  was  by  law  rateable  to  the  relief  of  the 
poor  of  the  parish  of  St.  Austell,*'  in  Cornwall,  in  respect  of  his 
occupation  of  certain  land  within,  and  parcel  of,  the  said  parish ; 
that,  before  the  said  time  when  i^c,  to  wit  26th  February,  1838, 
''in  and  by  a  certain  rate  or  assessment,  then  made,  assessed, 
allowed,  and  published  according  to  the  statutes  in  that  case  "  &c., 
"plaintiff,  so  being  an  occupier  of  land  in  the  said  parish,"  "was 
duly  rated  and  assessed  for  and  in  respect  of  his  occupation  of  the 

(1)  See  Jones  v.  TarlHon,  9M.  &  W.  v.  IleafUam  (1888)  21  Q.  B.  D.  96,  57 
675.  L.  J.  M.  C.  89.— A.  C. 

(2)  Followed  in  Mancheater  Overseers 
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said  land  as  aforesaid,  for  and  towards  the  necessary  relief  of  the 
poor  within  the  said  parish,  in  and  for  the  then  present  3'ear,  in 
the  sum  of  1082.  ds.*'  The  plea  then  averred  a  demand  of  the  rate. 
and  refusal ;  a  summons  before  two  justices ;  a  refusal  &c,  heior^ 
the  justices ;  *and  a  warrant  under  the  hands  and  seals  of  snch 
justices,  directed  to  the  churchwardens,  overseers,  and  constableb 
of  St.  Austell,  to  distrain  for  108Z.  9«.,  and  sell  &c.  ;  and  that 
defendants  were  the  churchwardens  and  overseers:  and  the  pleu 
justified  under  the  warrant.  Replication,  admitting  the  sommonb 
and  warrant,  and  that  defendants  were  churchwardens  and  over- 
seers, de  injuria  absque  residivo  caxisce.     Issue  thereon. 

3.  That  the  trespasses  were  done  by  defendants  in  taking  a 
distress  of  the  goods  and  chattels  by  authority  of  a  certain  Act  «l*c. 
(43  Eliz.  c.  2),  and  according  to  the  purport,  tenor,  and  effect  of  the 
same  Act :  verification.     Replication  :  De  injuria.     Issue  thereon. 

On  the  trial,  at  the  Cornwall  Summer  Assizes,  1889,  a  verdict 
was  found  for  the  plaintiff  on  the  first  issue ;  and,  as  to  the  other 
issues,  a  special  verdict  was  taken,  which,  so  far  as  is  material  to 
the  points  decided,  was  as  follows. 

Defendants  being  overseers  of  St.  Austell,  two  poor  rates  were 
duly  made  &c.,  on  17th  January  and  7th  April,  1838,  for  that 
parish  ;  and  plaintiff  was  rated  at  108/.  98.  in  the  former,  and  40/. 
in  the  latter :  and  he  was  described  in  each  as  both  occupier  and 
owner  "  of  tolls  of  tin  ''  (i).  The  sums  were  demanded  of  plaintiff. 
*who  refused  to  pay:  and  defendants  proceeded  duly,  under  the 
statute,  and  obtained  two  warrants  of  distress  against  defendant* > 
goods,  and,  in  executing  them,  entered  &c.,  and  took  &c.,  as  in 
the  declaration. 


(1)  Extracts  from  the  rates  were  set 
out  in  the  case,  and  wei'e  us  follows ; 
the  first  being  from  the   rate    made 


17th  Januar}%  1838;  the  second  fr>D. 
the  rate  made  7th  April,  1H38. 


Number 

of 

;iaj»e8S- 

ment. 

Name  of 
Occupier. 

Name  of 
Owner. 

Description 

of  property, 

whether 

land  or 

houses,  &('., 

and  Hituation 

or  name  of 

proi>erty. 

Rental  or 
annual 
value  of 

prop«»rty. 

Amount 
at  which 

the 
projierty 

iM 
asscHsed. 

Amount 
of  poor 
nit«Htx> 
be  col- 
lected 
in  the 
IKtund. 

Arrear 
due,  or  if 
excused. 

Total 

amount 

to  be 

collc-ted. 

Amriunt 
actually 

to  be 
co|lect»nl. 

1 

arr<%r. 

832 

Henry 
Crease 

Henry 
Crease 

Tolls  of 
Tin 

1,446/. 

1,446/. 

U,  6^. 

•  •  • 

10S/.9*. 

•  •  • 

n»K/.  >«. 

1006 

Henry 
Crease 

Henry 
Crease 

Tolls  of 
Tin 

1,600/. 

1,600/. 

6^/. 
40/. 

108/.  9*. 

148/.  9*. 

•  •  • 
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The  verdict  then  set  out  a  lease  by  George  IV.,  when  Prince  of       Cbrase 
Wales,  dated  Ist  August,  1815,  to  Edward  Smith,  demising  for       sawle. 
ninety-nine  years,  determinable  on  lives,  **all  the  toll  and  farm  of 
tin,  or  tin  toll,  which  should  be  gained,  arise,  or  become  due,  in 
any  place  within  the  several  lordships,  manors,  precincts  or  terri- 
tories  belonging  to,  or   being  part  or  parcel   of,   the   Duchy  of 
Cornwall,  in  the  county  of  Cornwall,  and  all  profits,  commodities, 
advantages,  and  emoluments,  to  the  said  toll  and  farm  of  tin,  or  tin 
toll,  within  the  several  lordships,  &c.,  belonging,  happening,  and 
arising  ;  and  also  all  the  tin  mines  found,  or  to  be  found,  within  the 
several  enclosed  lands  of  the  said  several  lordships  &c. ;  and  also 
all  that  toll  and  farm  of  tin,  or  tin  toll,  which  should  be  gained, 
arise,  or  become  due,  in  any  place  within  all  and  every  the  manors, 
boroughs,  tenements,  and  premises,  in  the  said  indenture  therein- 
after particularly  mentioned,"   **and,  among  other  manors  and 
places,  within  the  manor  of  Tewington,  with   its  members  and 
appurtenances ;  with  a  covenant  by  Smith,  his  executors,  adminis- 
trators, and  assigns,  that  he  would,  by  himself  or  his  deputy  or 
deputies,  or  workmen,  enter  into  and  upon  the  demised  premises, 
and  within  the  same  dig  and  search  for  tin,  and  the  same  tin,  so  to 
be  found,  at  his,  their,  or  any  of  their  free  will,  take  and  carry 
away,  and  likewise  make,  do,  and  perform  all  things  necessary  to 
digging  and  searching  for,  and  carrying  away  of,  tin  and  filling  up 
the  tin  *pits  and  shafts,  according  to  the  custom  of  tin  works  in  the       [  •865  ] 
said  county  of  Cornwall. 

**  The  said  Edward  Smith  entered  and  became  possessed  of  the 
premises  &c.,  granted  by  that  lease,  which  is  still  existing.  And 
all  the  interest  therein  (except  so  far  as  the  same  is  affected  by  the 
indenture  of  the  17th  September,  1835,  hereinafter  mentioned), 
I)efore  and  at  the  time  of  the  making  the  said  rates  respectively, 
was  and  still  is  vested  in  the  plaintiff. 

''  W^ithin  the  parish  of  St.  Austell  are  situate  two  of  the  manors 
mentioned  in  that  lease,  viz.  the  manor  of  Treverbyn  Courtnay, 
parcel  of  the  annexed  possessions  of  the  said  Duchy,  and  the 
manor  of  Tewington,  late  parcel  of  the  ancient  possessions  of  the 
Duchy. 

"  At  the  time  of  the  making  of  the  said  rates  respectively,  and 
from  thence  to  the  present  time,  the  yearly  value  which  the  plaintiff 
derived  in  the  parish  of  St.  Austell,  under  the  said  lease,  was  1,516/. 
The  toll  of  tin,  payable  to  the  plaintiff,  under  the  said  lease,  is  one 
tenth  part  of  all  tin  ore  raised  within  tin  bounds  in  the  manor  of 
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Crease       Tewington,  and  one  fifteenth  part  of  all  tin  ore  raised  within  tin 


r. 


Saw'lb.  bounds  in  the  manor  of  Treverbyn  Courtnay.  These  tolls  are  pay- 
able, by  the  custom  of  the  Stannaries,  by  the  workers  for  tin  within 
tin  bounds,  without  deduction  or  any  charge  or  risk  to  the  receiver. 
The  custom  of  the  Stannaries  as  to  tin  bounds  is  as  follows.  '  Anv 
tinner  may  bound  any  wastrel  land  within  the  county  of  Cornwall, 
that  is  unbounded  or  void  of  lawful  bounds,  and  also  any  several 
and  enclosed  land  that  hath  been  anciently  bounded  and  assured 
for  wastrel  by  delivering  of  toll  tin  to  the  lord  of  the  soil  before  that 

[  *866  ]  the  hedges  were  made  upon  it,  *and  also  such  and  so  much  of  the 
Prince's  several  and  enclosed  customary  land  within  the  ancient 
Duchy  assessionable  manors  as  hath  been  anciently  bounded  with 
turfs,  according  to  the  ancient  custom  and  usage  within  the  said 
several  Duchy  manors,  and  not  otherwise,  the  tinner  paying  out  of 
such  land  so  bounded  the  usual  toll  only  as  is  generally  paid  within 
the  Stannaries,  that  is,  the  fifteenth  dish  or  part,  saving  in  such 
places  where  special  custom  hath  limited  another  rate  of  toll.* 

''  The  mine  from  which  the  plaintiff  derives  1,300/.  of  the  said 
1,516/.  is  called  Buckler's  Mine.  This  mine  is  situated  on  Bos- 
cundle  Common,  which  was  uninclosed  till  the  year  180O,  when  it 
was  included  within  a  hedge  by  Mr.  Carlyon,  the  then  owner  of  the 
common.  Since  1800,  and  before  1810,  several  parts  of  it  have 
been  separated  from  the  rest  by  hedges,  and  allotted  to  different 
tenants,  who  occupy  their  respective  portions  as  part  of  their  tene- 
ments :  and  the  rest  remains  as  before.  Fart  of  the  said  mine  is 
within  the  said  allotments.  Boscundle  Common  is  under  tin 
bounds,  and  is  within  the  manor  of  Tewington  ;  and  the  customary 
toll  for  all  tin  ore  raised  within  these  tin  bounds  belongs  to  the 
plaintiff  under  the  above  lease.  Buckler's  Mine  is  very  ancient,  i:^ 
situate  within  many  setts  of  tin  bounds,  and  has  been  worked  bv 
the  present  adventurers  since  1881." 

The  case  then  set  out  an  indenture  (i)  of  17th  September,  183.'), 
between  plaintiff  of  one  part,  and  John  Taylor  and  John  Bundle  of 
the  other,  reciting  the  above  mentioned  indenture  of  1st  August. 
1815,  the  death  of  Edward  Smith  in  1880,  and  that,  under  his  will, 

[  ^867  ]  the  ^plaintiff  was  fully  authorised  and  entitled  to  grant  all  lease.N 
setts,  and  authorities  whatsoever,  necessary  for  digging  for,  search- 
ing for  and  carrying  away  tin,  in,  upon  and  from  the  premises 
comprised  in  the  indenture  of  1st  August,  1815 :  that  Taylor  aud 
Bundle  had  worked  for,  raised  and  sold  tin  from  the  premises  after 

(1)  See  Reg,  v.  Vreuae,  11  Ad.  &  El.  677,  679. 
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mentioned,  and  had  paid  to  plaintiflF,  for  leave  and  licence  to  work  Creask 
and  raise  the  tin,  certain  proportions  of  the  tin  so  raised  and  sold,  sawle. 
and  had  applied  to  plaintiff  for  leave  and  licence  by  deed  to  work 
*^-c.  And  it  was  witnessed  that,  in  consideration  of  10^  paid  by 
Taylor  and  Bundle  to  plaintiff,  and  of  the  payment  and  perform- 
ance of  covenants  i&c,  plaintiff  did  give  and  grant  to  Taylor  and 
liundle,  their  executors,  &c.,  "  full  and  free  liberty,  licence  and 
authority,  to  enter  into  and  upon  all  that  the  land  and  ground 
comprised  within  the  limits  hereinafter  mentioned  and  described^ 
parcel  of  the  manor  of  Tewington  in  the  parish  of  St.  Austell,''  &c. 
(the  premises  were  then  described  (i)),  with  power  to  break  the  soil, 
and  do  other  acts  described,  for  workmg  the  mine,  ''  and  also  full 
liberty,  at  their  or  any  of  their  free  will  and  pleasure,  to  carry  and 
take  away  the  same  tin  and  tin  ore,  and  likewise  to  do  and  perform 
all  things  necessary  to  the  digging,  searching  for,  and  carrying 
away  tin  and  tin  ore,  and  filling  up  the  tin  pits  and  tin  shafts, 
according  to  the  custom  of  tin  works  in  the  said  county  of  Corn- 
wall ;  "  reserving  to  plaintiff,  his  executors,  &c.,  liberty  to  take  up, 
&c.,  certain  adits  or  drifts  necessary  for  driving,  &c.,  into  adjoining 
lands,  and  to  keep  them  open,  and  use  them,  making  compensation 
to  Taylor  *and  Bundle,  and  to  enter  for  the  purpose  of  examining,  [  'ses  ] 
SiC,  the  premises  :  ''  to  have,  hold  and  enjoy  such  liberties,  licences 
and  authorities,  and  premises  hereinbefore  mentioned,  and  intended 
to  be  hereby  given  and  granted,  unto  the  said  John  Taylor  and 
John  Bundle,  their  executors,  administrators,  and  assigns,  from  the 
day  of  the  date,"  for  twenty-one  years,  subject  to  lives,  **  in  as  full, 
ample,  and  beneficial  a  manner,  to  all  intents  and  purposes  whatso- 
ever, as  he  the  said  Henry  Grease  could  or  might  do,  "by  virtue  of 
the  power  and  authority  to  him  granted  in  and  by  the  hereinbefore 
in  part  recited  indenture  of  lease,  or  otherwise  however,  in  case 
these  presents  had  never  been  made;  subject  nevertheless  to  the 
reservations  aforesaid,  and  to  the  payments,  covenants,  conditions, 
agreements  and  provisoes,  hereinafter  contained :  "  yielding,  pay- 
ing, and  delivering,  during  the  term,  to  plaintiff,  his  executors,  &c., 
''from  time  to  time,  within  six  weeks  after  the  return  on  sale  of 
every  parcel  of  tin  or  tin  ore  gotten  in  the  said  premises,  the  clear 
sum  of  Is.  4d.  in  the  pound  on  the  gross  value,  according  to  the 
price  of  the  day,  of  all  tin  and  tin  ore  which  shall,  from  time  to 
time,  during  the  term  hereby  granted,  be  digged,  raised,  and  gotten, 

(1)  Buckler's  Mine  was  not  named,  but  appears  to  have  been  within  the 
designated  Limits. 
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Gbease       out  of,  from  or  in  the  said  premises  hereinbefore  mentioned  and 
Sawlb.       described ;  such  Is.  4d.  in  the  pound  to  be  paid  clear  and  free  from 
all  returning  charges,  poor  rates  (if  any  shall  be  payable),  and  all 
other  rates  and  deductions  whatsoever,  and  also  clear  and  free 
from  any  claim  or  demand  whatsoever,  now  made  or  hereafter  to  l>e 
made,  in  respect  of  the  said  premises,  or  the  tin  or  tin  ore  gotten 
or  to  be  gotten  thereon,  by  or  on  the  behalf  of  any   person   or 
persons  whomsoever,  claiming,  or  to  claim,  any  right  to  the  said  tin 
[  ♦869  ]       or  tin  ore  as  *proprietor  or  owner  of  the  soil  comprised  within  the 
said  limits  hereby  granted,  or  claiming,  or  to  claim,  any  right  to 
the  said  tin  or  tin  ore  in  respect  of  any  title,  reservation,  or  other 
right  whatsoever."     Then  followed  covenants  by  Taylor  and  Bundle 
to  pay  as  above,  subject  to  an  allowance  of  ''  a  deduction  of  4J.  in 
the  pound  on  the  value  of  all  tin  and  tin  ore  to  be  raised  as  afore- 
said, for  the  purpose  of  encouraging  the  said  John  Taylor  and  Jolin 
Bundle  in  the  working  of  the  said  premises  for  tin  ; "  a  covenant 
by  Taylor  and  Bundle  to  pay  Parliamentary,  parochial,  and  other 
rates,  &c.,  laid,  &c.,  on  or  in  respect  of  the  premises  or  the  tin  and 
tin  ore  to  be  found,  raised  or  gotten  from  the  same  by  virtue  of 
those  presents,  including  such  as  should  or  might  be  laid,  <^c.,  in 
respect  to  the  reserved  sum  payable  to  plaintiff ;  a  covenant  that 
Taylor  and   Bundle  '*  shall  and  will  permit  and  suffer    the  said 
Henry  Crease,  his  executors,  administrators  or  assigns,  to  recover 
by  distress,  as  in  the  nature  of  a  distress  for  rent,  on  the  ore,  stuff 
and  materials  on  the  said  premises,  the  said  reserved  sum  herein- 
before mentioned,  as  and  when  the  same  shall  and  will,  from  time 
to  time,  arise  and  accrue  due ;   and   shall  and  will,  during  the 
continuance  of  this  licence  or  authority,  well  and  sufficiently  work 
and  mine  in  the  said  premises  for  tin  and  tin  ore,  and  work  all  and 
every  lode  and  lodes,  vein  and  veins,  branch  and  branches,  of  tin 
and  tin  ore,  which  may  have  already  been,  or  which  shall  or  may 
be,  discovered  within,  or   upon,  or  under,  the  said  premises,  or 
cause  the  same  to  be  wrought  effectually ;  and,  for  such  purpose 
and  purposes,  shall  and  will  employ  a  sufficient  number  of  men," 
[  'STO  ]       &c.  (specifying  other  requisites  for  working) ;  *also  covenants  to 
give  notice  to  plaintiff  of  the  time  of  weighing  &e.  the  tin  and  tin 
ore,  to  produce  accounts,  and  to  repair  and  deliver  up  at  the  end  of 
the  term,  with  power  to  Taylor  and  Bundle  to  remove  engines, 
boilers,  and  fixtures.     Plaintiff  covenanted  for  quiet  enjoyment,  and 
indemnification  against  the  reservation  of  rent  in  the  indenture  of 
1st  August,  1815  :  and  there  was  a  proviso  for  avoiding  the  present 
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indenture    upon    non-fulfilment    by   Taylor  and    Bundle  of    the       Crease 
covenants,  &c.  Sawlb. 

"  This  lease  still  exists ;  and  the  subject-matter  of  the  demise  has 
been  from  its  date,  and  still  is,  in  the  possession  and  occupation  of 
the  lessees :  but  they  are  not  rated  to  the  relief  of  the  poor  in 
respect  of  any  occupation  under  the  said  lease.  Considerable 
quantities  of  tin  have  been  raised  by  the  lessees;  the  whole  of 
which  has  been  disposed  of  and  sold  by  them  as  and  to  whom  they 
thought  fit.  The  payment  to  the  plaintiff  has  always  been  made  in 
cash  by  the  said  lessees. 

''  The  residue  of  the  said  1,516/.,  viz.  216/.,  is  made  up  of  the 
value  of  toll  tin  in  respect  of  other  mines  in  the  said  parish,  not 
included  in  the  said  lease  to  John  Taylor  and  John  Bundle,  worked 
within  tin  bounds:  and  this  last  mentioned  toll  tin  is  rendered 
under  the  above  mentioned  custom  as  follows  :  viz.  one  third  part 
of  such  last  mentioned  toll  tin  the  plaintiff  takes  in  kind  from 
mines  where  the  toll  tin  is  laid  out  in  kind ;  the  other  two  thirds 
are  not  taken  in  kind  ;  but  the  plaintiff  receives  the  value  of  the  ore 
in  cash  from  the  miners,  who  sell  such  ore  on  his  account. 

*'  At  the  time  of  the  making  the  said  rates  the  plaintiff  was  not 
an  inhabitant  of  the  parish  of   St.  Austell ;    *nor  had   he   any       [  *87i  ] 
property  in  the  parish  which  would  render  him  liable  to  be  rated 
otherwise  than  as  herein  mentioned." 

Judgment  was  entered,  by  consent,  for  the  defendants  (i),  on  the 
second  and  third  issues :  upon  which  judgment  error  was  brought 
in  the  Exchequer  Chamber.  The  case  was  argued  in  the  Exchequer 
Chamber  in  the  vacation  after  last  Michaelmas  Term  (2). 

Sir  Jr.  W.  Follett,  Solicitor-General,  for  the  plaintiff  in  error 
(the  plaintiff  below)  : 

The  case  expressly  finds  that  the  plaintiff  was  not  an  '*  inhabi- 
tant." The  only  question  therefore  is,  whether  he  be  such  an 
''  occupier  "  as  stat.  48  Eliz.  c.  2,  s.  1,  speaks  of.  He  can  be  so 
only  in  respect  of  the  property  mentioned.  That  consists  of  two 
parts,  namely,  the  part  comprised  in  the  lease  of  17th  September, 
1885,  and  the  remainder. 

With  respect  to  the  part  comprised  in  the  Iqase,  the  Court  of 

(1)  See  Rey,  v.  Crease,  11  Ad.  &  El.  Lord  Abinger,  C.  B.,  Coltinan  and 
077,  683.  Maule,  JJ.,  and  Parke,  Alderson,  and 

(2)  November  30th,  and  December  Rolfe,  Barons. 
8th,    1841.    Before    Tindal,    Ch.    J., 
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Crbask       Queen's  Bench  has  decided,  in  Reg,  v.  Crease  (i),  that  it  cannot 

Sawlb.  ^^  ^^^  subject  of  rate.  The  rate  which  was  there  the  subject  of  the 
appeal  is  the  second  of  the  two  rates  mentioned  in  the  special  ver- 
dict here.  That  decision  was  in  conformity  with  Rex  v.  Trema^nr  <a\ 
and  probably  will  not  be  impugned  on  the  other  side. 

The  question  as  to  the  remaining  subject  of  the  rate  has  been 

[  *872  ]       left  open,  by  the  judgment  in  Reg.  v.  *Crea8e  (3),  for  the  decision 
of  a  court  of  error ;  and  the  argument  on  that  point  was  stoppel 
with  a  view  to  the  present  case  then  pending.    Reg,  v.  Tinld  us 
which  occurred  soon  Alter  Reg.  v.  Crease  (3),  leaves  the  point  eqoally 
open  to  a  court  of  error.     The  plaintiff  now  contends  that  he  it^ 
not,  by  taking  the  tin  toll,  an  "  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal  mines,  or  saleable  under- 
woods," which  are  the  words  of  stat.  48  Eliz.  c.  2,  s.  1.     It  is  to  be 
observed  that  he  takes  the  toll  in  the  bounded  lands,  not  by  virtue 
of  any  contract  between  himself  and  those  who  raise  the  tin,  but 
in  consequence  of  the  demise,  by  the  Prince  of  Wales,  of  the  toll. 
The  plaintiff  has  never  had  any  interest  in  the  land.     When  the 
Courts  first  decided  that  a  party  might  be  rated  for  tin  tolls,  it 
was  not  on  the  ground  of  occupancy.     At  that  time,  the  distinction 
made  in  stat.  43  Eliz.  c.  2,  s.  1,  between  inhabitants  and  occapiers 
had  not  been  adverted  to :  nor  was  it  pointed  out  that  the  real 
occupiers  were   not   liable   to   the   rate,   because  no  occupier  is 
rateable  in  respect  of  any  mines  except  coal  mines.     Afterwards, 
when    the    language    of    the   statute   had    been   more    carefully 
examined,  the  word  "occupier"  was  applied  to  parties  receiving 
the  toll,  as   being  the  word  in  the  statute  least  inapplicable  to 
those  decisions.     That  has  caused  the  principle  of  the  cases  to  he 
somewhat  misunderstood.     They  were  decided  at  the  time  when  it 
was  supposed  that  a  party  could  be  rated  as  occupier  in  respect  of 
mere  toll ;  and  the  Courts  seem  to  have  been  satisfied  by  finding  that 
the  party  taking  the  toll  derived  a  value  without  risk.     Now  that  it 

[  *873  ]  has  been  established  *that  a  party  does  not  become  a  rateable 
occupier  by  merely  receiving  tolls,  those  decisions  cannot  bind, 
any  more  than  the  decisions  under  which  parties  were  held  liable 
in  respect  of  mere  toll  in  other  cases.  Here  there  is  no  occu- 
pation except  of  the  toll :  the  parties  who  work  the  mine  are 
the  occupiers  of  the  mine,  not  the  plaintiff;  and,  if  he  were,  he 

(1)  11  Ad.  &  El.   677,  686.    And  (3)  11  Ad.  &  El.  077. 

see  p.  683.  (4)  54  R.  R.  701  (12  Ad.  &  El.  816 . 

(2)  4  B.  &  Ad.  162. 
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could  not  be  therefore  rateable,  because  this  is  not  a  coal  mine,       Cbeabe 

mm 

and  no  other  kind  of  mine  is  rateable.  That  was  first  decided,  in  sawlk, 
1762,  in  Lead  Company  v.  Richardson  (i) :  the  ground  was  that 
stat.  43  Eliz.  c.  2,  s.  1,  mentions  coal  mines  expressly,  ''  not 
mentioning  any  other  kind  of  mines;  and  that  is  equal  to  an 
express  exception  or  exclusion  of  all  other  mines."  Then,  in 
1776,  it  was  held,  in  Rmvls  v,  Gells  (2),  that  the  party  who  received 
from  the  adventurer  a  proportional  part  of  the  ore  raised  (lot),  and 
also  a  proportional  sum  of  money  (cope),  was  rateable  in  respect 
of  both.  The  principle  upon  which  Lord  Mansfield  proceeded 
was,  that  the  adventurers  were  not  rateable  in  respect  of  the 
mines,  on  account  of  the  uncertainty  of  the  profit ;  but  that  the 
taker  of  the  lot  and  cope  was  rateable,  because  he  received  a  profit, 
being  visible  property,  in  the  parish  without  risk.  But,  as  the  law 
is  now  established,  this  is  an  incorrect  view  in  both  particulars. 
The  uncertainty  of  profit  alone  would  not  now  exempt ;  nor  is  any 
one,  who  is  not  an  inhabitant,  rateable  for  property  which  he  does 
not  occupy,  nor  for  any  property  not  specified  in  stat.  43  Eliz. 
c.  2,  8.  1.  In  the  argument.  Rex  v.  VandewaU  (3)  was  cited,  where 
it  was  held  that  quit  rents  and  casual  profits  of  a  manor  *were  not  [  •STi  ] 
rateable;  and  the  explanation  offered  in  answer  was,  that  there 
the  land  itself  was  assessed,  so  that  there  would  be  a  double  rating. 
That  explanation  seems  to  be  adopted  by  Lord  Mansfield:  but 
surely  the  exemption  of  the  mine  itself  cannot  create  a  rateability 
in  the  toll  taker.  It  is  possible  that  in  Rowls  v.  Gells  (2)  the  party 
rated  was  considered,  on  the  facts  of  that  case,  an  inhabitant ;  if  so, 
the  decision  is  justifiable  even  upon  the  principles  now  established 
in  case  of  toll :  but  then  it  has  no  application  to  the  case  now 
before  the  Court :  and  this  explanation  may  perhaps  be  countenanced 
by  the  language  of  the  Court  in  Rex  v.  Nicholson  (4).  At  any  rate, 
the  plaintiff  in  Rowls  v.  Gells  (2),  was  owner  of  the  mines  them- 
selves. Rowls  V.  Gells  (2),  was  followed,  in  1789,  by  Rex  v.  Su 
Agnes  (5).  That  was  decided  on  the  ground  that  the  parties 
applying  could  not  be  heard :  the  report  indeed  adds  that  Lord 
Kbnyon  expressed  his  approbation  of  Rotvls  v.  Gells  (2) :  but  that 
must  be  inaccurate ;  for  in  Rex  v.  Parrot  (e)  he  expressly  protests 
against  his  being  concluded  as  to  that  decision.    Then,  in  1810, 

(1)  3  Burr.  1341 ;  *S.  C,  1  W.  Bl.  (4)  11  B.  B.  398  (12  East,  330,  342). 
389.  (5)  3  T.  B.  480. 

(2)  2  CJowp.  451.  (6)  2  B.  B.  672  (5  T.  B.  593,  596). 

(3)  2  Burr.  991. 
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Cbease       Rex  v.  Nicholson  (i)  was  decided ;  where  it  was  finally  laid  down 

Sawle.       that  a  party,  not  an  inhabitant,  was  not  rateable  for  mere  tollH  tin 

that  case  the  tolls  of  a  ferry).     That  decision  has  been  repeatedly 

confirmed,  and  is  now  unquestioned  law.     But  it  directly  overrults 

Roivls  V.  Gelh  (2),  unless  that  can  be  explained  in  a  sense  ina{>- 

plicable  to  the  present  case.    And  in  Rex  v.  Nicholson  (i)  the  Court 

[  ♦szs  ]       distinguished  Rex  v.  Cardington  (3)  on  *the  ground  that  the  rate  was 

there  laid  on  the  sluice  itself.     Here  it  is  merely  on  the  toll.     The 

first  case  respecting  toll  of  mines  which  occurred  after  Rex  v. 

Nicholson  (i)   was  Rex  v.  The  Baptist  Mill  Company  (4),  in  1818. 

There  the  appellants  rented  a  portion  of  the  whole  prodnce  of  the 

mine,  and  were  not,  as  here,  grantees  of  the  toll  only.    And  the 

counsel  for  the  appellants  attempted  to  distinguish  Rowls  v.  GeUs  (2  , 

on  the  ground  that  in  that  case  the  plaintiff  was  the  occupier  of 

other  visible  property :  but  Lord  Ellenbobouoh  said,  in  answer, 

''This  is  not  merely  a  demise  of  a  personal  chattel,  of  the  ore 

after  it  is  gotten,  but  of  the  ore  which  is  to  be  gotten,  and  which  is 

part  of  the  solid  mass  of  the  land ;  therefore  under  that  description 

it  is  assessable  in  the  hands  of  the  occupier."    That  is  inapplicable 

to  the  present  case.     But,  if  it  be  applicable,  then  the  occupier 

of  the  one  part  is  as  much  rateable  as  the  occupier  of  the  other : 

the  adventurers  therefore  would  be  rateable  here:  but  it  wUl  be 

admitted   that  they  are  not  so.     An  exemption  of  one  of  two 

occupiers,  otherwise  rateable,  on  the  ground  of  difference  of  risk, 

is  contrary  to  all  the  law  of  poor  rate. 

(Lord  Abinger,  G.  B.  :  It  certainly  has  been  considered  that, 
for  any  thing  not  specified  in  stat.  43  Eliz.  c.  2,  s.  1,  parties  can 
be  rated  only  as  inhabitants.  A  ship  owner  living  at  Liverpool 
might  be  rated  as  an  inhabitant,  but  as  such  only,  in  respect  of 
the  profits  of  his  ship  (6).) 

[  •STe  ]  In  Rex  v.  Fryer  (6)  an  attempt  *was  made  to  rate  a  non-resident 
for  his  ship ;  and,  according  to  the  principle  supposed  to  be  estab- 
lished by  Rowls  V.  Gells  (2),  the  rate  was  good :  but  it  was  held  bad. 
In  Rex  V.  The  Bajitist  Mill  Company  (4)  the  Court  certainly  seem 
to  have  considered  the  appellants  as  occupying  something  which 

(1)  11  E.  B.  398,  407  (12  East,  330,  (5)  See  Rex  v.  Liverpool,  and  Btx  t. 
342).  CoUiBon,  8  East,  455,  note  [d)  to  Err 

(2)  2  Cowp.  451.  V.  Jofies. 

(3)  2  Cowp.  581.  (6)  4  B.  &  C.  961,  note  {b)  to  B^x  f. 

(4)  1  M.  &^S.  612.  NoHh  Curry. 
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the  statute  made  rateable.  Baylby,  J.  said  that  in  Rex  v.  Nichol-  Cbease 
son  (1)  **  there  was  no  pretence  for  setting  up  any  person  as  an  sawlk. 
occupier  of  land.**  And  he  stated  that  he  considered  the  lessees 
(the  appellants)  **  as  occupiers  of  land ; "  adding,  **  I  lay  out  of 
consideration  all  the  cases  in  which  it  has  been  holden  that 
adventurers  are  not  liable.**  Here  the  plaintiff  occupies  nothing 
which  the  adventurers  do  not  occupy.  In  Rex  v.  The  Bishop  of 
Rochester  (2)  the  non-resident  owners  of  lead  mines  had  let  them, 
reserving  a  money  rent  and  a  proportion  of  the  ore :  it  was  held 
that  they  were  not  rateable  for  the  rent :  and  Lord  Ellenborough 
considered  the  question  as  to  the  ore  to  be  open  :  that  case  occurred 
directly  after  Rex  v.  Nicholson  (1).  Lord  Ellenborough  there 
points  out  that  the  appellants  could  not  have  maintained  trespass  : 
nor  could  the  plaintiff  here. 

(Lord  Abinger,  G.  B.  :  I  do  not  see  how  the  plaintiff  here  could 
be  an  occupier  of  the  mine  by  merely  taking  toll.  The  owner  of 
the  mine  is  the  Duke  of  Cornwall,  except  so  far  as  his  right  is 
qualified  by  the  custom.  Could  his  grant  to  Smith  be  the  grant  of 
that  qualified  right?  Had  there  been  no  bounds  on  the  waste, 
the  Duke  might  have  worked  the  mine :  could  the  plaintiff  have 
done  that  ?) 

Unquestionably  he  could  not :  he  could  only  *receive  the  toll  after  [  •877  ] 
another  had  worked.  Rex  v.  The  Earl  of  Pomfret  (3)  was  decided 
in  1816.  There  the  owner  of  the  lead  ore  had  demised  the  mines, 
subject  to  a  proportional  payment  of  the  ore  after  it  was  smelted  : 
and  the  Court  held  that  he  was  not  an  occupier  of  the  land,  and 
therefore  not  rateable.  Rex  v.  St,  Avstell{4)  was  decided  in  1822. 
There  the  case  was  the  same  as  in  Rex  v.  The  Earl  of  Pomfret  (3), 
except  that  the  reservation  was  of  the  raw  ore  instead  of  ore  smelted, 
and  that  the  grant  was,  not  of  the  ore  or  mine,  but  of  liberty  to 
raise ;  and,  on  these  distinctions,  the  owner  of  the  land  was  held 
rateable  as  an  occupier  of  land,  under  stat.  43  Eliz.  c.  2,  s.  1, 
because  the  reservation  was  an  exception  out  of  the  demise.  Sup- 
posing this  view  to  be  sound  (though  it  would  authorise  rating 
in  respect  of  a  mine),  it  does  not  affect  the  present  case;  for  the 
plaintiff  here  cannot  be  said  to  have  excepted  anything  from  the 
grant  of  the  ore,  he  not  being  grantor  or  owner.  But  Abbott,  Ch.  J., 
in  giving  judgment  in  Rex  v.  St.  Austell  (4),  almost  expressly  invited 

(1)  11  B.  B.  398  (12  East,  3«0).       (3)  5  M.  &  S.  139. 

(2)  12  East,  353.  (4)  24  R.  R.  534  (5  B.  &  Aid.  693). 
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Grease       the  appellant  to  try  the  question  by  an  action.     RexY,  Tremuyurw^ 

Sawle.  ^^^  decided  in  1832.  It  was  there  held  that  the  owner  of  the 
soil  was  not  rateable,  as  occupier  of  the  soil,  where  he  had  granted 
to  adventurers  leave  to  work  the  mine  for  twenty-one  years  on 
payment  of  a  money  rent  proportionable  to  the  ore  raised.  That 
case  goes  far  towards  impugning  the  authority  of  RowU  v.  GflU(2), 
and  the  whole  of  that  class  of  cases.  There  Parke,  J.  said  to  the 
respondents'  counsel,  **  The  decisions  on  which  you  rely,  proceeded 

[  'srs  ]       on  the  ground  that  *a  certain  portion  of  the  rude  ore  was  reserved 
to  the  lord.     If  Mr.  Tremayne,  as  you  contend,  is  the  occupier 
of  the  mine,  then,  as  such,  he  is  not  rateable."     And,  immediately 
afterwards,  when  the  authority  of  Bowls  v.  Gells  (2)  was  insisted 
on,  the  same  learned  Judge  added,  **  the  principles  on  which  such 
property  is  rateable  were  not  so  well  understood  as  they  are  now/' 
And,  in  giving  judgment,  he  says,  "  A  party  can  only  be  rateable 
as  the  occupier  of  land."     *'  It  is  said  that  no  interest  in  the  land 
passed,  but  a  mere  authority  to  the  grantee  to  dig.     That  may  be 
so,  and,  in  that  respect,  the  case  resembles  Rex  v.  St.  Austdliv; 
but  then  it  would  follow  that  Tremayne  is  himself  the  occupier 
by  his  agents ;  and  if  so,  as  the  owner  of  mines,  he  is  exempt  from 
rateability  by  the  statute  of  Elizabeth,  and  the  nature  of  the 
property,   and    he  could   not   be   rated   unless  for  dues."    And 
Taunton,  J.  says   that   the  distinction  is  very  subtle,  but  that 
possibly  the  cases  may  be  reconciled  by  distinguishing  between  the 
reservation  of  a  rent  and  of  a  part  of  the  soil  itself.    But,  if  the 
owner,  by  reserving  a  part  of  the  soil,  in  other  words  of  the  mine, 
become  an  occupier  of  such  part,  to  rate  him  for  that  is  to  rate 
him  for  the  occupation  of  a  mine.     That,  as  Taunton,  J.  goes  on 
to  observe,  is  not  within  stat.  48  Eliz.  c.  2,  s.  1.     It  cannot  be 
doubted   that  the  Court,  on  that  occasion,  would  have  decided 
Rowls  V.  Gells  (2)  differently  from  Lord  Mansfield,  had  the  case 
then  first  come   before  them.     Then,  in  Reg.  v.  Todd  (4),  which 
was  decided  since  this  rate  was  before  the  Court  of  Queen^s  Bench 

[  *879  J  in  Reg,  v.  Crease  (5),  the  *owner  of  mines  had  demised  them, 
reserving  a  portion  of  the  ore  to  be  raised;  and  he  was  held 
rateable.  The  Court  gave  judgment  very  shortly,  the  question 
being  then  before  a  court  of  error  in  the  present  action.  Ibis 
Court  is  therefore  now  to  determine  whether,  as  the  law  of  rating 

(1)  4  B.  &  Ad.  162.  (4)  54  R  B.  701  (12  Ad.  &  EL  816\ 

(2)  2  Cowp.  451.  (5)  11  Ad.  &  El.  677. 

(3)  24  R.  R  534  (5  B.  &  Aid.  693). 
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under  stat.  43  Eliz.  c.  2,  s.  1,  is  at  present  understood,  the  rate      Crease 
can  stand.     The  plaintiff  contends  that  he  is  not  an  occupier  at  all ;       sawle, 
but  that,  if  he  is,  he  is  occupier  only  of  part  of  a  tin  mine.     In 
either  point  of  view  the  rate  is  bad. 

Further,  supposing  the  rate  in  respect  of  the  tin  toll  to  be  good, 
the  plaintiff  must  still  recover  in  this  action.  The  judgment  of 
the  Court  of  Queen's  Bench  in  Reg.  v.  Crease  (i)  decides  that  the 
rate,  so  far  as  it  relates  to  the  property  comprised  in  the  lease  of 
17th  September,  1835,  is  bad.  But  the  warrant  is  here  for  the 
whole  rate.  Now  trespass  lies  if  the  warrant  be  for  several  rates 
of  which  one  is  upon  property  not  occupied  by  the  plaintiff: 
MUicard  v.  Coffin  (2) ;  which  case  is  distinguishable  from  Governors 
of  Bristol  Poor  V.  Wait  (3),  where  some  of  the  warrants  were  for  rates 
wholly  good,  and  one  for  a  bad  rate,  and  the  objection  was  only 
that  the  distress  was  taken  under  all. 

(Parke,  B.  :  The  rate  does  not,  on  the  face  of  it,  show  that  it 
was  made  in  respect  of  this  property  at  all.) 

The  amount  clearly  shows  that. 

(Lord  Abinger,  G.  B.  :  For  a  mere  excess  in  the  amount  the 
remedy  is  by  appeal.) 

Erie  for  the  defendants  in  error  (the  defendants  below) : 

It  seems  hardly  to  be  disputed  that  the  decisions  *are  uniformly  [  *880  ] 
in  favour  of  a  rate  upon  tin  toll.  The  attempt  is  to  impugn  the 
principle  of  these  cases.  It  is  argued  that  the  plaintiff  is  occupier 
of  nothing  but  a  mine,  and  that,  as  this  is  not  a  coal  mine,  he  is 
not  rateable.  But  he  is  rateable  as  a  party  receiving  profits  out  of 
realty.  A  distinction  is  indeed  suggested  between  this  case  and 
all  the  previous  ones  on  the  subject,  namely,  that  in  those  cases 
the  party  rated  was  an  owner  of  the  soil  or  mine  from  wliich  the 
toll  issued.  Now  here  the  Duke  of  Cornwall  was  in  the  position  of 
owner :  he  therefore  occupied,  according  to  the  authorities,  rateable 
property :  and  the  plaintiff  occupies  what  the  Duke  occupied.  The 
bound  owner  has  no  right  to  do  more  than  enter  and  take :  till  he 
does  so,  he  has  a  mere  easement:  Doe  d.  Hanley  v.  Wood  (4).     He 

(1)  11  Ad.  &  El.  677.  (3)  1  Ad.  &  El.  264. 

(2)  2  W.  Bl.  1330.  See  Sihhald  v.  (4)  21  K.  R.  469  (2  B.  &  Aid.  724). 
liiHlerirk,  bl  B.  B.  274  (11  Ad.  &  El.  See  Vice  v.  Thomas,  before  the  Lord 
38) ;  CharUton  v.  Alway,  11  Ad.  &  El.  Warden  of  the  Stannaries,  May,  1842 ; 
993 ;  Rex  v.  Welbank,  4  M.  &  S.  222.  reported  by  Edward  Smirke,  Esq.,  1843. 
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CuEASE      could  not,  even  after  entry,  maintain  trespass  against  the  owner 

Saw'le.  ^^^  entering  the  land.  Originally  the  tin  works  in  Cornwall  were 
carried  on,  not  by  subterraneous  mines,  but  by  merely  separating 
the  ore  from  the  matter  brought  down  by  the  streams ;  and  the 
adventurer  could  therefore  have  only  the  right  of  sifting  and  other- 
wise purifying  such  matter,  not  of  occupying  the  soil :  and  he  has 
now,  under  ground,  no  greater  occupation.  Even  if  the  owner 
interfered  to  prevent  him  from  working,  his  remedy  would  only  be 
in  case.  The  tin  which  the  owner  receives  has  never  been  out  of 
the  owner's  possession :  the  case  is  like  that  of  a  reservation  of  the 
pasture  :  the  land  owner  has  no  right  to  it  till  it  eusts  as  pasture ; 
yet  it  is  never  out  of  his  possession.     The  case  of  a  lord  and  that 

[  •881  ]  of  a  common  land  owner  *are  not  distinguishable :  in  Ilex  v. 
St.  Agnes  (i)  one  of  the  parties  rated  (Donnithome)  was  a  lord.  It 
is  not  necessary  to  defend  every  expression  used  in  the  jodgment 
in  Eoivls  V.  Gelh  (2) :  but  the  principle  of  that  decision  has  been 
repeatedly  affirmed.  Nor  is  it  necessarily  inconsistent  with  Rex  v. 
Nicholson  (3),  and  the  other  cases  deciding  that  mere  toll  is  not  the 
subject  of  poor  rate.  If  it  be,  the  question  for  the  Court  will  be 
which  of  the  two  classes  of  cases  is  to  be  upheld.  Rex  v. 
Nicholson  (3)  is  clearly  inconsistent  with  the  earlier  cases.  Roich  v. 
GelU  (2)  has  been  invariably  acted  upon.  And  the  principle  there 
adopted,  of  looking  to  interest  without  risk,  has  been  recognized  by 
Lord  Ellenborough  in  Rex  v.  The  Baptist  Mill  ComjxiHy  (4),  a 
decision  long  subsequent  to  Rex  v.  Nichohon  (3),  and  to  i>4K/ 
Company  v.  Richardson  (5),  which  decided  that  no  mines  besides 
coal  mines  were  rateable.  Later  still,  in  Rex  v.  St,  Austell  !«», 
Bayjley  and  Holroyd,  JJ.  recognized  the  authority  of  RowU  v. 
Gells  (2).  And  that  decision  acquires  weight  also  from  all  the 
cases  in  which  the  Courts  have  avowedly  proceeded  on  some 
distinction  from  it.  Such  are  Rex  y.  The  Bishop  0/  Rochester  ^7^ 
and  Rex  v.  Welhank  (8),  where  the  reservation  was  in  money ;  and 
Rex  V.  'The  Earl  0/  Pom/ret  (9),  where  the  ore  was  to  be  manu- 
factured before  it  was  rendered.  The  decision  against  rating  tolls 
was  on  the  ground  that  the  party  was  not  an  inhabitant,  and  that 

[  *882  ]  tolls  were  not  mentioned  as  a  *rateable  subject  of  occupation  ;  but 
the  Court  did  not  notice  the  words  "and  other"  in  stat.  43  Eliz. 

(1)  3  T.  R.  480.  (6)  24  R.  R.  534  (o  B.  &  Aid.  65*3.. 

(2)  2  Cowp.  451.  (7)  12  East,  353. 

(3)  11  R.  R.  398  (12  East,  330).  (8)  4  M.  &  S.  222, 

(4)  1  M.  &  S.  616.  (9)  5  M.  &  S.  139. 

(5)  3  BuiT.  1341 ;  i^.  C\  1  W.  Bl.  389. 
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c.  2,  8.  1.  These  words  were  first  brought  to  the  notice  of  the  Cbbasb 
Judges  in  Rex  v.  Noi'th  Curry  (i).  Had  they  been  noticed  in  Rex  v.  sawlb 
Nicholson  (2)  the  decision  might  probably  have  been  the  other  way. 
In  The  Earl  of  Bute  v.  Grindall  (3)  Eyre,  Ch.  J.  stated  it,  "  as  a 
general  proposition,  that  the  immediate  profits  of  land  (some 
mines  excepted)  are  a  proper  subject  of  assessment,  or  to  speak 
more  correctly,  that  the  person  who  is  in  the  possession  of  the 
immediate  profits  of  land  may  be  taxed  to  the  relief  of  the  poor, 
in  respect  of  those  immediate  profits ;  that  qtwad  these  immediate 
profits  of  the  land,  he  is  an  occupier  of  the  land  within  the  meaning 
of  those  authorities,  which  have  decided  that  the  occupier  only  can 
be  assessed  to  the  relief  of  the  poor."  The  proprietors  of  tithes 
of  fish  are  rateable  on  the  principle  that  the  profit  is  without  risk : 
Rex  V.  CarUfon  (4). 

(Lord  Abinger,  C.  B.  :  They  come  under  the  express  words 
of  stat.  43  Eliz.  c.  2,  s.  1,  '^  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes.") 

A  man  having  lands  in  his  possession  is  an  inhabitant  within  the 
Statute  of  Bridges,  22  Hen.  VHI.  c.  5 ;  2  Inst.  702 ;  and  within 
stat.  27  Eliz.  c.  13  (of  Hue  and  Cry)  s.  5  ;  Leigh  v.  Chapman  (5). 

(Lord  Abinger,  G.  B.  :  Stat.  43  Eliz.  c.  2,  s.  1,  specifies 
"occupier"  as  well  as  **  inhabitant.") 

That  is  one  of  many  instances  of  tautology  in  the  statute ;  it 
specifies  **  houses"  as  well  as  "lands,"  "  propriations  of  tithes" 
as  well  as  **  tithes  *impropriate."  [  *883  ] 

(Alderson,  B.  :  In  Sir  Anthony  Earhy's  case  (6)  inhabiting  is 
considered  to  mean  dwelling,  and  is  obviously  distinguished  from 
occupying  in  the  wider  sense.) 

The  words  ought  to  be  interpreted  by  the  general  bearing  of  the 
Act.  Thus,  in  a  local  Act,  "tenement"  was  held  to  have  a  less 
extensive  meaning  than  in  ordinary  legal  language :  Rex  v.  The 
Manchester  and  Salford  Water  Works  Company  (7).  Here  the 
Legislature  clearly  meant  to   tax  all  according  to    their   means. 

(1)  4  B.  &  C.  9o3.  338. 

(2)  1 1  R.  R.  398  (V2  East,  330).  (4)  3  T.  R.  385. 

(3)  1  R.  R.  220  (2  H.  131.  265),  in  (5)  2  Saund.  423. 
Exch.  Ch.,  affirming  the  judgment  of  (G)  2  Bulsti'.  354. 
K.  B.  in  Lard  Bute  v.  arindall,  1  T.  R.          (7)  1  B.  &  C.  630. 
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Creasb  But,  even  adopting  the  construction  insisted  upon,  the  plaintiff 
Sawle.  here,  though  not  the  occupier  of  the  mine,  is  the  occupier  of  the 
.  land  by  means  of  his  reserved  interest  in  the  ore.  And,  even  if  he 
were  occupier  of  the  mine,  the  Court  would  have  to  decide  whether 
they  will  adhere  to  the  authorities  which  have  decided  that  no 
mines,  except  coal  mines,  are  rateable,  or  to  the  authorities  which 
have  decided  that  a  party  is  rateable  in  respect  of  toll  from  mines. 
It  is  not  easy  to  defend  the  decisions  exempting  mines.  There  is 
as  good  reason  for  supposing  that  coal  mines  were  mentioned  by 
way  of  example  as  for  inferring,  from  their  being  mentioned,  that 
other  mines  were  meant  to  be  exempted.  Why  should  an  open 
quarry  be  rated,  and  not  a  mine  ? 

Sir  W,  W.  Follett,  Solicitor-General,  in  reply : 

The  case  finds  that  the  plaintiff  is  not  an  inhabitant,  whatever 
the  word  means.  It  is  not  necessary  to  contend  that  the  adven- 
turers here  could  maintain  trespass :  the  plaintiff  at  any  rate  could 
not.  The  rateability  in  Lord  Bute  v.  Qrindall  (i)  was  created  bv 
[  •884  J  the  ranger  actually  *occupying  the  prima  vestura,  which  is  land. 
No  answer  has  been  given  to  the  argument,  that  the  occupation 
here,  if  any,  is  of  a  mine.  In  Rex  v.  North  Ciin^t/  (2)  the  Court 
consider  that  '^  other,"  in  stat.  43  Eliz.  c.  2,  s.  1,  must  mean 
"other  inhabitant,"  besides  "parson"  and  "vicar:"  though, 
perhaps,  a  contrary  inference  might  be  drawn  from  the  remarks 
in  note  (a)  to  4  Burn's  Just.  109,  ed.  28.  Objection  is  made  to 
the  argument  that,  because  coal  mines  are  mentioned,  others  are 
excluded :  but  the  words  "  saleable  underwoods  "  have  been  held 
to  exclude  underwoods  not  saleable:  Rex  v.  FetTt/bridge  {s).  And 
the  same  principle  is  enforced  in  Atkins  v.  Darw(4). 

(CoLTMAN,  J. :  Is  a  parson's  lessee  of  tithes  rateable  ?) 

He  is  so. 

(CoLTMAN,  J. :  Under  what  words  in  the  Act  ?) 

He  is  an  "occupier"  of  tithes.  Lord  Tbntbrden,  in  Chaiiterx. 
Gluhh  (5),  said  that  in  strictness  there  could  be  no  occupier  of 
tithe,  but  that  the  word  must,  on  a  reasonable  construction,  K* 

(1)1    R.    R.    220   (1    T.   R.    338).  (3)  25  R.  R.  411  (I  B.  4  C.  37o\ 

Affirmed  on  error,   in  Exch.  Ch.,  2  (4)  1    R.  R.    377   (Cald.    ah*  ;   s-^ 

II.  Bl.  265.  pp.  325,  331). 

(2)  4  B.  &  C.  953.  (5)  9  B.  &  C.  479. 
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understood  to  mean  the  person  who  receives  the  tenth  part  of  the  Cbease 
produce.  A  similar  construction  had  been  previously  made  of  the  sawlb. 
Highway  Act,  stat.  13  Geo.  III.  c.  78,  s.  45,  in  Rex  v.  Lacy{i). 
Rex  V.  Nicholson  (2)  is  no  doubt  inconsistent  with  the  class  of  cases 
upon  which  the  defendants  now  rely:  but  it  is  incorrect  to  say 
that  it  is  otherwise  inconsistent  with  earlier  decisions :  the 
observations  made  in  delivering  judgment  sufficiently  show  this. 

Cur,  adv.  vult. 

TiNDAL,  Ch.  J.,   in  this  vacation    (February  7th),  delivered  the 
judgment  of  the  Court  : 

The  question  raised  by  the  special  verdict  in  this  case  is,  whether       [  8^5  ] 
the  plaintiff,  who  was  the  lessee  under  the  Duke  of  Cornwall  of  the 
toll  of  tin  in  the  manors  belonging  to  and  parcel  of  the  Duchy, 
was  rateable  to  the  poor  in  respect  of  that  toll. 

The  toll  was  a  certain  portion  of  the  tin  ore,  raised  within  tin 
bounds,  and  paid  by  the  workers  for  tin,  in  kind,  without  any 
deduction,  charge,  or  risk  to  the  receiver.  If  the  plaintiff  was 
rateable,  it  is  not  material,  in  this  action  of  trespass,  that  he  was 
actually  rated  as  an  occupier  of  toll  tin  for  a  larger  sum  than  he 
ought  to  have  been ;  the  sole  question  in  this  action  being,  whether 
he  was  rateable  in  respect  of  the  subject  of  the  rate. 

The  Court  of  Queen's  Bench,  in  giving  their  judgment  (3)  in 
favour  of  his  liability,  referred  to  the  cases  of  Roids  v.  GelU  (4), 
Rex  V.  St.  Agnes  (s).  Rex  v.  The  Baptist  MiU  Company  (6),  and  Rex 
V.  St.  Austell  (7),  and  expressed  their  opinion  that  they  were  bound 
by  the  authority  of  cases  so  often  and  so  deliberately  considered, 
whilst  they  remained  unreversed  by  a  court  of  error. 

We  feel  that  we  are  equally  bound  by  the  same  authority.  And, 
important  as  it  is  in  all  branches  of  the  law  to  abide  by  previous 
decisions,  in  none  is  it  more  important  than  in  this  (s).  The  rules 
which  apply  to  the  rateability  of  property  are  every  where  daily 
acted  upon  in  the  management  of  parochial  affairs,  and  materially 
affect  the  value  of  estates.  It  would  be  extremely  inconvenient, 
*and  indeed  mischievous,  to  overrule  a  class  of  cases  which  have  [  •886 1 
l)een  much  discussed  and   sanctioned  by  many  eminent  Judges 

(1)  5  B.  &  C.  702.  (6)  1  M.  &  S.  612. 

(2)  11  R.  R.  398  (12  East,  330).  (7)  24  R.  R.  534  (5  B.  &  Aid   693) 

(3)  Beg.  v.  Crease,  11  Ad.  &  El.  686;  (S)  Cited    by    Martin,    B.,    when 
S,  a  3  p.  &  D.  434.  delivering  the  opinion  of  the  Judges  in 

(4)  2  Cowp.  451.  Morgan  v.  Craw8hay{lSll)  L  R  5  H  L 

(5)  3  T.  R.  480.  304,  314,  40  L.  J.  M.  C.  206.-A.  C.  ' 
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Crease  and  which  are  now  constantly  acted  upon,  because  we  might  not 
Sawlb.  feel  perfectly  satisfied  with  the  reasons  assigned  for  their  decision. 
And,  if  we  could  permit  ourselves  to  disregard  these  authoritieh 
on  that  account,  we  might  feel  disposed,  on  the  same  ground,  to 
reject  others,  which  have  put  a  construction  on  the  statute  of 
43  Eliz.  c.  2,  which  we  should  be  by  no  means  sure  that  it  ought 
to  bear,  if  we  were  now  for  the  first  time  called  upon  to  explain 
the  meaning  of  its  language  (i) ;  which  would  seem  to  have  been 
framed  with  a  view  to  render  rateable  all  occupiers  of  every 
description  of  real  estate;  and  it  might  be  very  questionable 
whether  occupiers  of  mines  of  any  description  were  exempt. 

But  we  think  it  wiser  to  abstain  from  the  discussion  of  such 
questions,  and  to  abide  by  the  construction  which  nomerous 
decisions  have  given  to  the  words  of  the  statute,  and  which  has 
been  for  a  long  time  constantly  acted  upon  (2).  And,  according  to 
these  decisions,  whilst  we  must  hold  that  the  occupier  of  every 
mine  except  coal  mines  is  exempt,  we  feel  ourselves  equally 
bound  to  hold  that  he  who  receives  a  portion  of  the  ore  in  an 
unmanufactured  state  is  liable  to  be  rated. 
The  judgment  therefore  must  be  affirmed. 

Judffment  affirmed. 


(Error  from  the  Queen's  Bench.) 

1842.  The    DUEHAM    and    SUNDERLAND    BAILWAY 

^—  COMPANY   V.    WALKER  (:J). 

t  ^^^  ]  (2  Q.  B.  940—969 ;  S.  C.  2  G.  &  D.  326.) 

The  following  facts  appeared  on  bill  of  exceptions. 

The  Dean  and  Chapter  of  Durham,  being  seised  in  fee  of  lauda  in  that 
county,  demised  them,  in  1832,  toW.,  by  indenture  between  them  and  him. 
containing  this  clause : 

*'  Except  and  always  reserved  out  of  this  present  lease,  indenture  ur 
giunt,  the  woods,  underwoods  and  trees  now  growing,  or  hereafter  to  givw, 
upon  the  said  demised  premises,  and  the  mines,  quarries  and  seam^  of  clay 
within  and  under  the  same,  with  full  and  free  authority  and  power  to  cut 
down,  take  and  carr^"  away  the  said  wood  and  trees,  and  to  dig,  win,  work. 

(1)  Cited  by  I^ord  Chelmsford  in  (3)  See  Bidder  y.  Xorth  StaJ^»rd*htr( 
Mersey  Docks  v.  i^ameron  and  Jones  v.  Raihcay  (\>,  (1878)  4  Q.  B.  D.  41*i,  4x 
Mersey  Docks  (I860)  11  H.  L.  C.  509,  L.  J.  Q.  B.  248,  where  this  cast*. 
35  L.  J.  M.  C.  26.— A.  C.  having  been  cited  in   argument,  wa- 

(2)  Cited  by  the  Court  in  Exch.  Ch.  appi-oved  and  distinguished  in  genertl 
in  (hrawshay  v.  Moryan  (1869)  L.  H.  4  terms,  though  not  specifically  cited  in 
Q,  B.  581,  582  (on  app.  L.  H.  5  H.  L.  the  judgment. — ^A.  C. 

304).— A.  C. 
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get  and  cany  away  the  said  mines,  quarries  and  seams  of  clay,  with  free 
ingress,  egress  and  regress,  wayleave  and  passage,  to  and  from  the  same, 
or  to  or  from  any  other  mines,  quanies,  seams  of  clay,  lands  and  grounds, 
on  foot  and  on  horseback,  and  with  carts  and  all  manner  of  carriages,  and 
also  all  necessary  and  convenient  ways,  passages,  conveniences,  privileges 
and  powers  whatsoever  for  the  purposes  aforesaid,  and  particularly  of 
laying,  making  and  granting  waggonway  or  waggonways  in  and  over  the 
said  premises  or  any  part  thereof,  paying  reasonable  damages  for  spoil  of 
ground  to  be  thereby  done,  upon  the  adjudication  of  two  indifferent  persons 
to  be  chosen  by  the  parties,  always  excepted  and  reserved  to  the  said  Dean 
and  Chapter,  their  successors,  grantees  or  assigns." 

Afterwards,  the  lessors  granted  to  a  Bailway  Company,  for  a  term,  liberty 
to  enter  the  demised  lands,  and  to  make  and  maintain  a  double  main  road 
or  way  over  them,  in  a  specified  line,  and  to  use,  and  grant  the  use  of, 
such  way  for  the  conveyance  of  passengers,  coals  and  goods.  The 
Company  then  made  a  railway  over  the  lands,  which  W.,  before  the  last 
mentioned  grant,  had  demised  to  a  tenant. 

W.  sued  the  Company  for  damage  to  his  reversion.  The  Company 
pleaded  the  reservation  in  the  first  mentioned  indentm*e,  which  they 
alleged  to  have  been  made  between  the  Dean  and  Chapter  of  the  one  part, 
and  plaintiff  of  the  other,  and  sealed  with  the  Chapter  seal,  and  averred 
that  they,  as  the  servants,  and  by  command,  of  the  Dean  and  Chapter, 
entered  for  the  purpose  of  making,  and  made,  over  the  demised  lands,  a 
road  or  way,  being  such  a  road  or  way  as  was  within  the  intent  and 
meaning,  and  could  and  might  be  made  by  virtue,  of  the  reservation. 
Replication,  admitting  the  seisin  of  the  Dean  and  Chapter,  and  plaintiffs 
holding  under  the  first  mentioned  demise,  de  injuria  absque  residua  causw. 
Issue  thereon. 

It  was  proved  on  the  trial  that  the  railway  was  adapted,  and  of  proper 
width,  for  carrying  on  a  traffic  in  coals  with  certain  parts  of  the  county ; 
that  a  railway  fitted  for  such  traffic  would  also  carry  passengers,  which, 
however,  would  make  no  difference  to  the  land,  but  only  increase  the  wear 
and  tear  of  the  rails:  that  the  railway  was  not  yet  formed  over  plaintiff's 
land,  but  had  reached  a  point  within  300  yards  of  it,  and  that,  from  that 
point,  passengers  were  carried  on  the  railway.  The  Judge,  in  summing 
up,  directed  the  jury  that,  if  the  railway  was  made  over  plaintiff's  land  for 
other  purposes  as  well  as  for  carrying  coals  or  other  minerals,  it  was  not 
within  the  reservation,  and  t^ey  must  find  for  the  plaintiff ;  which  they  did. 

On  such  bill  of  exceptions,  and  writ  of  error :  The  Court  of  Exchequer 
Chamber  awarded  a  venire  de  wow>,  and  held  : 

1.  That  the  right  reserved  to  the  Dean  and  Chapter  was  only  that  of 
making  and  using  ways  and  granting  wayleaves  for  the  purpose  of  getting 
the  excepted  wood  and  minerals;  not  for  general  purposes;  nor  for 
carrying  coals  and  minerals,  from  whatever  mines  gotten;  nor  for 
caiTying  coals  and  minerals  of  their  own,  gotten  elsewhere  than  on  the 
demised  lands. 

2.  But  that,  if  the  road,  when  made,  was  such  as  the  reservation 
authorized,  the  intention  to  use  it  for  a  purpose  not  authorized  was  no 
ground  for  an  action  by  the  reversioner,  though,  if  the  intent  were  carried 
into  effect,  the  tenant  might  be  entitled  to  bring  trespass. 

3.  That  the  proper  questions  for  the  jury  were,  whether,  when  the  road 
was  formed,  it  had  become  necessary  or  expedient  for  the  Railway  Company 
to  make  a  road  for  the  purpose  of  getting  the  excepted  minerals ;  and  if  so 
whether  the  road  made  was  a  proper  rond  for  that  ptirpose,  assumin*'  that 
it  would  be  used  for  no  other :  and  that,  if  either  question  were  answered 
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in  the  negative,  plaintiff  might  recover  damages  for  any  injury  caused  by 
the  railway,  of  sufficient  permanence  to  affect  the  reversion. 

Held,  also,  that  the  right  retained  by  the  Dean  and  Chapter  under  the 
first  mentioned  indenture  was  not  properly  a  subject  of  exception  or 
reservation,  but  an  easement  newly  created  by  way  of  grant  from  the 
lessee. 

Case,  by  reversioner  (plaintiff  below),  for  entering  his  lands  in 
the  possession  of  certain  tenants  of  him  the  plaintiff,  and  making 
excavations  and  laying  bricks,  &c. 

Pleas.  1.  Not  guilty.  2.  That  the  lands  were  not,  at  the  time 
of  the  committing  &c.,  in  the  possession  of  certain  tenants  thereof 
to  plaintiff,  nor  did  the  reversion  thereof  belong  to  plaintiff  in 
manner  and  form  &c.  3.  That  by  means  of  the  premises  in  the 
declaration  mentioned  plaintiff  was  not  injured  in  his  reversionary 
estate  &c.,  in  manner  and  form  &c.  Issues  to  the  country  were 
tendered  and  joined  on  these  pleas.  4.  Leave  and  license  :  verifica- 
tion.    Replication,  de  injuria.     Issue  thereon. 

Plea  5.  That,  before  the  supposed  reversion  belonged  to  plaintiff, 
and  before  and  at  the  time  of  making  the  indenture  after  mentioned, 
the  Lord  Bishop  of  St.  David's,  Dean,  and  the  Chapter,  of 
Durham,  were,  and  from  thence  hitherto  have  been,  and  still  are, 
seised  of  the  lands  in  the  declaration  mentioned  in  their  demesne 
as  of  fee  :  and,  being  so  seised,  heretofore,  and  before  the  reversion 
belonged  to  plaintiff,  and  before  any  of  the  times  when  &c.,  to  wit 
on  28th  September,  1832,  by  indenture,  then  made,  between  the 
Dean  and  Chapter  of  the  one  part,  and  plaintiff  of  the  other  part, 
sealed  with  the  Chapter  seal  of  the  said  Dean  and  Chapter,  the  said 
Dean  and  Chapter,  for  them  and  their  successors,  did  demise,  grant 
and  to  farm  let  *unto  the  said  William  Walker  (the  plaintiff  below), 
his  executors,  administrators,  and  assigns,  amongst  other  things, 
the  said  lands  in  the  said  declaration  mentioned,  excepting  (i)  and 
reserving  the  woods,  underwoods  and  trees  then  growing  or  there- 
after to  grow  upon  the  said  demised  premises,  and  the  mines, 
quarries  and  seams  of  clay  within  and  under  the  same,  with  full 
and  free  authority  and  power  to  cut  down,  take  and  carry  away  the 
said  wood  and  trees,  and  to  dig,  win,  work,  get  and  carry  away  the 
said  mines,  quarries  and  seams  of  clay,  with  free  ingress,  egress 
and  regress,  wayleave  and  passage,  to  and  from  the  same,  or  to  or 
from  any  other  mines,  quarries,  seams  of  clay,  lands  and  grounds, 
on  foot  and  on  horseback,  and  with  carts  and  all  manner  of 
carriages,  and  also  all  necessary  and  convenient  ways,  passages, 

(1)  The  clause  is  stated  verbatim  in  the  judgment,  p.  857,  jfost. 
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conveniences,  privileges  and  powers  whatsoever  for  the  purposes  Thb 
aforesaid,  and  particularly  of  laying,  making  and  granting  waggon-  ^^^^ 
way  or  waggouways  in  and  over  the  last  mentioned  premises  or  any  ^^^?i^^^y^ 
part  thereof,  paying  reasonable  damages  for  spoil  of  ground  to  be  Company 
thereby  done,  upon  the  adjudication  of  two  indifferent  persons  to  be  Walkkr. 
chosen  by  the  parties,  always  excepted  and  reserved  to  the  said 
Dean  and  Chapter,  their  successors,  grantees  or  assigns :  Habendum 
(except  as  in  the  indenture  was  excepted)  to  the  said  W.  Walker, 
his  executors,  &c.,  from  2nd  September  then  instant  for  twenty-one 
years  :  yielding  and  paying  &c. :  That  plaintifif  entered  by  virtue  of 
the  demise,  and  was  possessed  kc. ;  and  that  he,  from  the  com- 
mencement of  the  term  hitherto,  and  during  all  the  time  that  the 
said  supposed  reversion  belonged  to  him,  was  entitled  to  *the  said  [  *943  ] 
lands  in  the  declaration  mentioned  under  and  by  virtue  of  the  said 
indenture,  and  had  no  other  right  or  title  to,  or  estate  or  interest  in, 
the  same :  And  that,  after  the  making  of  the  indenture,  and  during 
the  term  &c.,  to  wit  on  the  days  in  the  declaration  mentioned  when 
&c.,  ''  defendants,  as  the  servants,  and  by  the  command,  of  the  said 
Dean  and  Chapter,  entered  into  and  upon  the  said  lands  in  the  said 
declaration  mentioned  and  in  which  &c.,  for  the  purpose  of  forming 
and  making,  and  then  formed  and  made  in,  upon  and  over  the  same 
lands,  a  certain  road  or  way,  being,  and  which  was,  such  a  road  or 
way  as  was  within  the  intent  and  meaning,  and  could  and  might  be 
made  by  virtue  and  in  pursuance,  of  the  said  exceptions  and  reserva- 
tions in  that  behalf  contained  in  the  said  indenture."  The  plea 
then  averred  that  from  the  time  of  the  making  of  the  road  the  Dean 
and  Chapter  were  ready,  and  that  after  the  making  of  the  road, 
and  the  committing  &c.,  and  before  action  brought,  they  tendered 
and  offered  to  plaintiff,  to  pay  him  reasonable  damages  for  spoil  of 
the  ground  on  adjudication  of  two  indifferent  persons  according  to 
the  indenture,  which  persons  they  requested  plaintiff,  together  with 
the  Dean  and  Chapter,  to  appoint,  but  that  plaintiff  wholly  refused, 
&c.  And  that,  for  the  purpose  of  and  in  forming  and  making  the 
said  road  or  way  so  formed  and  made  as  aforesaid,  defendants,  as 
the  servants,  and  by  the  command  &c.,  necessarily  and  unavoidably 
&c.,  doing  no  unnecessary  damage  &c.,  and  as  it  was  lawful  &c. : 
and  that  by  means  of  the  premises,  and  not  otherwise,  plaintiff  was 
injured  in  his  reversionary  estate  &c. ;  which  are  the  same  &c. 
Verification. 

Replication  to  plea  5.     That,  though  true  it  is  that  *the  said       [  *944  J 
Dean  and  Chapter  were  seised  in  fee  of  the  said  lands  in  the 
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The         declaration  mentioned,  as  in  the  fifth  plea  is  stated,  and  that  the  said 

Durham 

AND         indenture  was  made  as  therein  is  stated,  and  that  plaintiff  had  not, 

'  Railway  ^  ^"^  ^^^^  ^^^f  *^y  right  or  title  to  the  lands  in  the  declaration 

coMPAHT     mentioned,  except  under  and  by  virtue  of  the  said  indenture,  as  in 

Walkeb.      the  fifth  plea  is  alleged ;  for  replication,  nevertheless,  plaintiff  says 

that  defendants  &c, :  de  injurid  absque  residua  causte.     Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  Assizes  for  the 
county  of  Durham,  July,  1837,  and  a  verdict  found  for  the  plaintiff 
below  on  all  the  issues,  the  defendants'  counsel  tendering  a  hill  of 
exceptions.  The  material  parts  of  the  evidence  stated  in  the  bill  of 
exceptions  were  as  follows. 

The  counsel  for  the  plaintiff  below  put  in  the  lease  granted  to  him 
by  the  Dean  and  Chapter,  and  an  agreement,  dated  October  18tb, 
1884,  by  which  he  let  the  land  in  question  to  a  tenant  for  nine 
years.  And  they  proved  that  the  Durham  and  Sunderland  Railway 
Company,  and  the  other  defendants,  their  engineers,  had  made 
certain  cuttings  and  embankments  in  the  land  so  let,  for  the  pur- 
pose of  carrying  the  railway  across  it.  John  Turner,  a  witness  for 
the  plaintiff,  stated  that  the  railway  ''  was  finished  from  the  Marquis 
of  Londonderry's  railway  all  the  way  to  Sunderland  ;  that  the  Com- 
pany began  the  railway  at  Broomside  colliery,  about  half  a  mile 
nearer  to  Durham  than  the  said  W.  Walker's  land  is  ;  and  that,  at 
the  other  end  of  the  railway,  it  was  finished  down  to  Sunderland : 
that  a  coach  conveying  passengers  travelled  daily  all  along  that 
part  of  the  said  railway ;  viz.  from  a  hut  about  300  yards  on  the 
[  *^^^*  ]  Sunderland  side  of  the  said  W.  Walker's  land  down  *to  Sunderland : 
but  that  the  railway  over  the  said  W.  Walker's  land  was  not  com- 
pleted, and  had  not  been  used.  And,  further,  that  the  said  Company 
had  built  an  engine  house  on  the  said  W.  Walker's  land  for  the 
purpose  of  the  said  railway." 

The  defendants  below  put  in  the  Act  4  &  5  Will.  IV.  c.  xcvi. 
(local  and  personal,  public),  incorporating  the  Company,  and 
enabling  them  to  contract  with  any  ecclesiastical  corporation  for 
granting  leases  to  them  for  any  term  not  exceeding  ninety-nine 
years,  of  any  tenements  within  (umong  other  places)  the  parish  of 
Pittington,  where  the  lands  in  question  were  situate.  Also  an 
indenture  of  lease  dated  March  21st,  1835,  by  which  the  Dean  and 
Chapter,  and  the  Dean,  of  Durham  respectively  granted  and 
demised,  and  granted,  demised,  and  confirmed  to  the  Company, 
liberty,  power  and  authority,  to  enter  into  certain  lands  in  the 
parish  of  St.  Giles,  in  the  county  of  Durham^  and  also  into  the 
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several  lands  and  grounds  then  of  and  belonging  to  the  said  Dean         The 

and  Chapter,  **  not  being  garden  or  pleasure  ground  "  &c.,  "  and         j^^d 

respectively  situate  and  being  in  the  several  townships  of  Pitting-  ^^jf^^^y  "* 

ton,  West  Rainton,"  &c.,  "  and  in  the  several  parishes  of  Pittington,     Company 

Hallgarth,"  «fec.,  all  in  the  said  county  of  Durham ;  "  and  to  form,     walkkb. 

and  make  and  maintain  in  the  line  or  direction  specified  in  the 

plans  thereof,  marked  "  &c.,  ^'  in  the  last  skin  of  these  presents, 

through  or  upon  and  over  the  same  several  lands  and  grounds, 

or  any  of  them,  excepting  as  last  aforesaid,  upon  such  level,  and 

with  such  inclined  plane  or  planes,  and  in  such  manner,  in  all 

respects,  as   they  the   said   lessees   shall  think    proper  or  deem 

expedient,  one  double  main  road  or  way  not  exceeding  in  breadth 

or  width,  including  the  gutters,  fourteen  yards  '*  &c.,  **  commencing" 

&c.     The  line  (towards  Sunderland)  was  then  *pointed  out,  and       [  •946  ] 

was  to  pass  ''in,  through,  over  and  along  the  several  lands  and 

grounds  "  of  the  Dean  and  Chapter,  in  the  township  of  Pittington 

SiC,  of  which  W.  Walker  (the  plaintiff  below),  among  others,  was 

lessee.     The  indenture  also  gave  the  Company  power,  under  certain 

restrictions,  to  alter  the  main  line,  or  abandon  it  and  make  a  new 

line  over  the  said  lands :  also,  under  certain  restrictions,  to  make, 

and  alter,  &c.,   branch  roads  over  the  said  lands.     And   it  gave 

them  "  full  power  and  authority  to  use,  and  to  grant  and  authorise 

the  use  of,  the  roads  or  ways  and  premises  hereby  demised,  for  the 

conveyance  of  passengers,  coals,  goods,  wares,  merchandizes  and 

other  commodities,  by  any  mode  of  conveyance  whatsoever,  whether 

of  present  use  or  future  invention :  and  also  to  make,  have,  use  and 

enjoy  such  erections,  engines,  machines,  inclined  planes  and  other 

conveniences,  and  to  do  such  acts  in  or  upon  or  with  respect  to  the 

aforesaid  several  lands  or  grounds,  or  any  of  them,  or  any  part 

thereof,  excepting  as  firstly  before  mentioned,  comprised  within  the 

aforesaid  breadth  or  width  of  fourteen  yards  (except  as  aforesaid), 

as  shall  be  necessary  or  expedient  for  the  forming  and  making,  and 

maintaining  and  altering  or  diverting,  of  any  such  roads  or  ways 

and   other   the  premises  as  aforesaid,  or  for  the  conveyance  of 

passengers  or  any  such  goods  as  aforesaid:"  except  and  always 

reserved  to  the  lessors  power  &c.,  to  work  mines  &c.,  or  pits  of 

coal,  and  grant  to  other  persons  wayleave  with  power  to  make 

roads  &c.,  under  certain  restrictions.     Habendum  (except  as  before 

excepted)  for  ninety-nine  years  from  the  28th  September  then  last 

past,  yielding  and  paying  &c.    And  the  lessees  covenanted  to  pay 

to  the  tenants  of  the  before-mentioned  lands,  as  compensation  for 
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The         so  much  of  the  said  lands  as  should  be  taken  *and  occupied  or  used 
AND         ^y  ^^^  lessees  under  or  by  virtue  of  that  indenture,  an  annual  rent 

Sunderland  qq^^q^  to  twice  the  annual  value  of  the  same  land  if  used  for  anv 
Railway        ^ 

Company      common   agricultural    purpose ;   disputes   as    to  amount  of  com- 
Walker,      pensation   to  be  settled   by  the  adjudication  of    two  indifferent 
[  •947  ]       persons  (fee. 

The  defendants  further  proved  that  the  lands  mentioned  in  the 
declaration  were  parcel  of  those  referred  to  as  W.  Walker's  in  this 
indenture.  They  also  called  witnesses  who  gave  evidence  as 
follows.  John  Bobson  stated:  That  the  Company's  railway  then 
in  progress  over  plaintiff's  land  was  well  calculated  for  carrying  on 
a  traffic  in  coals  from  certain  collieries  (which  he  named)  to  the 
westward  in  the  said  county  of  Durham ;  that  there  were  in  that 
part  of  the  county  extensive  coal  fields ;  and  that  the  railway  Was 
well  adapted  for  conveying  coals  from  those  districts  to  the  sea,  and 
was  properly  formed  for  that  purpose,  being  a  double  line ;  that  a 
double  line  was  absolutely  necessary  for  the  conveyance  of  coals 
from  that  district;  that  the  same  line  which  would  carry  coal 
waggons  would  also  convey  passengers  or  waggons  with  goods; 
that  the  conveyance  of  coals  produces  greater  wear  and  tear  in  a 
railway  than  lighter  articles  would  do;  that,  if  the  railway  were 
completed,  and  passengers  were  also  carried  upon  it,  it  would 
increase  the  wear  and  tear  of  the  rails,  but  that  would  be  the  only 
difference  that  would  be  caused ;  and  that  the  width  of  the  railway 
in  Walker's  land  was  not  more  than  the  width  of  the  Parliamentary 
line.  George  Thorman  deposed  that  the  railway  was  calculated 
to  carry  800  chaldrons  of  coals  in  twelve  hours ;  and  that  the  coal 
fields  in  the  districts  of  the  railway,  and  for  carriage  of  coals  from 
which  the  said  railway  would  be  available,  were  likely  to  produce 
[  *948  ]  that  quantity  of  coal :  that  the  ^engine  house  erected  as  aforesaid 
was  not  too  large  for  the  coal  traffic  likely  to  arise  on  the  said 
railway ;  and  that  if  it  were  wanted  to  carry  passengers  along  the 
railway  it  would  not  require  a  large  engine.  And  William  Lang- 
staff  deposed  that  it  would  make  no  difference  to  the  owners  of  the 
lands  through  which  the  railway  runs,  if  passengers  were  carried 
on  the  railway  in  addition  to  coals. 

The  bill  of  exceptions  then  stated  that  the  defendants'  coansel 
thereupon  insisted  that  the  matters  proved  on  their  part  were 
sufficient  evidence  that  the  railway  made  by  them  on  the  plaintiff  *s 
land  ''  was  such  a  road  as  could  and  might  be  made  by  rirtae  and 
in  pursuance  of  the  exceptions  and  reservations  contained  in  the 
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said  indenture  in  the  said  last  plea  mentioned,  notwithstanding  it        thb 

DUSH  AM 

might  be  intended  to  use  the  said  railway  for  other  purposes  than,         and 
and   in  addition  to,  the  carriage  and    conveyance  of  coals  and     BAiLWi^^ 
minerals:"   and   that   the  evidence   adduced  by  the  defendants     Company 
entitled  them  to  a  verdict  on  the  last  issue.     But  the  plaintiff's     Walker. 
counsel  insisted  **  that  the  evidence  showed  that  the  said  railroad 
80  made  as  aforesaid  was  a  railway  for  other  purposes  as  well  as 
the  carriage  of  coals  and  minerals,  and  was  such  a  railway  as  could 
not  nor  might  be  made  on  the  said  land  by  virtue  and  in  pursuance 
of  the  said  exceptions  and  reservations  contained  in  the  said  inden- 
ture ;  and  that  the  defendants  had  failed  to  prove  the  said  last 
issue,  as  they  had  not  proved  any  tender  or  offer  of  compensation 
as  alleged  in  that  plea*'  (i);  and  that  the  evidence  for  the  defen* 
dants  was  not  sufficient  to  entitle  them  to  a  verdict  on  the  last 
issue,  or  to  bar  plaintiff  of  his  action. 

"And  the  said  justice  left  the  question  to  the  jury,  whether  or  [949  ] 
not  the  said  railway  was  made  and  constructed  over  the  land  of  the 
plaintiff  for  other  purposes  than  the  conveyance  of  coals  and  othei* 
minerals  ;  and  did  then  and  there  declare  and  deliver  his  opinion 
to  the  jury  on  the  said  trial  that,  if  they  found  that  the  said 
railroad  so  made  on  the  said  land  of  the  said  plaintiff  was  made 
for  other  purposes  as  well  as  for  the  carriage  of  coals  or  other 
minerals,  it  was  not  such  a  road  as  could  or  might  be  made  by 
virtue  and  in  pursuance  of  the  said  exceptions  and  reservations  con- 
tained in  the  said  indenture,  notwithstanding  the  form  and  structure 
of  the  railway  was  fit  and  proper  for  the  carriage  of  coals  and 
minerals :  and  thereupon  the  said  justice  then  and  there  directed 
the  said  jury  to  find  their  verdict  for  the  plaintiff  on  the  said  last 
issue,  if,  upon  the  evidence  adduced  on  the  said  trial,  they  thought 
that  the  said  railroad  was  so  made  for  the  purpose  of  carrying 
passengers  and  goods  as  well,  as  for  the  carriage  of  coals  and 
minerals."  Whereupon  the  defendants*  counsel  excepted  to  the  said 
opinion  and  direction,  and  tendered  a  bill  of  exceptions,  Sec.  And  the 
jury,  thereupon,  under  the  said  direction  of  the  Judge,  found  their 
verdict  for  the  plaintiff  on  the  last  as  well  as  on  the  other  issues. 

Judgment  being  signed,  the  defendants  sued  out  their  writ  of 
error  to  the  Exchequer  Chamber,  with  the  bill  of  exceptions 
annexed,  and  assigned  as  error  that  the  learned  Judge  left  the 
last  issue  to  the  jury  with  the  above  direction  ;  whereas  '^  the  said 

(1)  This  point  was  noticed  on  the  being  of  opinion  that  the  record  did 
argument,  but  not  discussed,  the  Court      not  properly  bring  it  before  them. 
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The         justice  on  the  said  trial  ought  to  have  declared  his  opinion  to  die 

Durham 
AND         jury  that,  if  the  form  and  construction  of  the  said  railroad  so  made 

^S w'lfy  ^  on  the  said  land  of  the  said  W.  Walker  were  fit  and  proper  for  the 
Company  carriage  of  coals  and  other  minerals,  it  was  such  a  railroad  as  could 
Walkeb.  and  might  be  made  by  *  virtue  and  in  pursuance  of  the  said  excep- 
[  *^^o  ]  tions  and  reservations  contained  in  the  said  indenture ;  and  ought 
to  have  directed  the  jury  aforesaid  that,  if  on  the  evidence  adduced 
on  the  said  trial  they  found  that  the  form  and  construction  of  the 
said  railway  were  fit  and  proper  for  the  carriage  of  coal  and  other 
minerals,  and  that  the  said  railroad  was  made  for  the  purpose  of 
carrying  coals  or  other  minerals,  it  was  such  a  railway  as  could 
and  might  be  made  by  virtue  and  in  pursuance  of  the  said  excep- 
tions and  reservations  contained  in  the  said  indenture ;  and  with 
that  declaration  of  his  opinion,  and  direction,  the  said  justice  ought 
to  have  left  the  said  issue  to  the  said  jury."  Also  that  the  Judge 
at  the  trial  declared  his  opinion  that  the  evidence  for  the  plaintiff 
was  sufficient,  and  was  admissible  and  ought  to  be  allowed,  to  entitle 
him  to  a  verdict  on  the  said  issue,  and  with  that  direction  left  the 
said  issue  to  the  jury ;  whereas  the  same  was  not  sufficient  &c. 
And  error  was  assigned  in  the  common  form. 

The  plaintiff  joined  in  error.     The  writ  of  error  was  argued  in 
Michaelmas  vacation,  1841  (i). 

Joseph  Addison  for  the  plaintiffs  in  error,  defendants  below : 

The  principal  question  turns  on  the  construction  of  the  clause, 
set  out  in  the  fifth  plea,  in  the  lease  from  the  Dean  and  Chapter  to 
the  plaintiff.  That  clause  reserves  to  the  Dean  and  Chapter  the 
right  of  granting  way  leaves  over  the  demised  premises  to  and  from 
other  lands,  and  that  for  all  purposes.  So  far  as  it  operates  to 
reserve  a  right  of  granting  ways,  the  clause  is,  in  fact,  a  new  grant 
[  *95i  ]  by  the  lessee  to  the  Dean  and  Chapter,  not  *an  exception  by  them 
from  their  own  grant.  Doe  d.  Douglas  v.  Lock  (2),  Shepp.  Toucbst.  80, 
there  (d)  cited,  and  Wickhain  v.  Hawker  (4),  support  this  distinction. 
And,  if  this  be  a  grant,  it  must  be  taken  most  strongly  against  the 
grantor.  Now  the  claiuse  professes  to  except  and  reserve  the 
mines,  quarries  and  seams  of  clay  within  and  under  the  demised 
premises,  with  power  to  dig,  win  and  work  the  said  mines  &c., 

(1)  November  29tli.     Before Tindal,      743). 

Ch.  J.,  Lord  Abinger,  C.  B.,  Coltman  (3)  41  B,  B.  514  (2  Ad.  &  El.  744). 

and  Maule,  JJ.,  and  Parke  and  Bolfe,  (4)  56  B.  B.  623,  633  (7  M.  &  W. 

Barons.  63,  76). 

(2)  41  B.   B.  496  (2  Ad.  &  El.  705, 
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*'  with  free  ingress,  egress  and  regress,  wayleave  and  passage  to        The 
and  from  the  same,  or  to  or  from  any  other  mines,  qaarries,  seams         ^nd 
of  clay,  lands  and  grounds,  on  foot  and  on  horseback,  and  with  '^^j'^/jf  ° 
carts  and   all  manner  of   carriages,   and  also  all  necessary  and     Company 
convenient  ways,  passages,  conveniences,    privileges  and  powers     Walkeb. 
whatsoever  for  the  purposes  aforesaid,  and  particularly  of  laying, 
making  and  granting  waggonway  or  waggonways  in  and  over  the 
last  mentioned  premises  or  any  part  thereof."     The  "  purposes 
aforesaid  "  are,  among  others,  those  of  **  wayleave  and  passage  " 
to  and  from  the  mines  &c.  on  the  demised  lands  or  to  or  from  any 
other  mines  &c.,  lands  and  grounds.     The  words  '^  of  laying"  &c. 
must  be  connected  with  "  privileges  and  powers :  "  and  the  instru- 
ment, so  construed,  grants  the  privilege  and   power  of   laying, 
making  and  granting  waggonways  over  the  demised  premises  for 
the  purposes  of  wayleave  and  passage  to  and  from  the  mines  &c. 
on  the  demised  lands,  or  to  or  from  any  other  mines  &c.,  lands 
and  grounds.     To  grant  a  wayleave  over  the  demised  lands  only 
would  have  been  but  a  small  benefit.    It  is,  however,  contended 
that  the  wayleave  and  passage  are  for  the  sole  purpose  of  carrying 
coals  and  minerals  :  but  they  are  granted,  not  *only  to  and  from       [  *952  ] 
the  mines  under  the  demised  premises,  or  any  other  mines,  but 
also  to  and  from  *'  any  other  "  ''lands  and  grounds,"  which  seems 
inconsistent  with  such  a  limitation.    But,  assuming  that  limitation 
to  be  imposed,  still,  on  an  issue  raising  the  question  whether  the 
road  over  the  plaintiff's  land  was  or  was  not  a  road  within  the 
intent  and  meaning,  and  such  as  might  be  made  by  virtue  and  in 
pursuance,  of  the  exceptions  and  reservations  in  the  indenture, 
the  mere  intention  to  use  the  road  for  conveying  passengers  could 
not  be  conclusive  as  showing  that  the  road  was,  ah  initio,  wrong- 
fully made.    If  the  defendants  have  made  their  road  in  execution 
of  an  undisputed  power,  which  they  have  not  exceeded,  though 
they  have  also  contemplated  the  exercise  of  an  irregular  one,  the 
case  is  like  those  in  which  a  party  has  claimed  to  act  under  an 
illegal  authority,  but  at  the  same  time  had  a  legal  one  sufficient 
to  justify  what  he  had  actually  done  :  Governors  of  Bristol  Poor  v. 
Wait  (1),  Blessley  v.  Sloinan  (2).     Further,  if   the  plaintiff  roliiul 
upon  more  having  been  done  than  was  necessary  for  the  oarriii^o 
of  coals,   he  should  have  new  assigned.     The   couHequonoo   of 
omitting  to  do  so  is  pointed  out  in  note  (3)  to  Mellor  v.  \\\tlK^  r  ^:0, 

(1)  1  Ad-  A  EL  2W.  (3)  2  Wms.  Sauml.  0  ^^ 

,2)  3  M.  k  W.  40. 
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Here  the  replication  both  acknowledges  the  title  onder  which  the 
defendants  justify,  and  admits  the  trespasses  justified  to  be  the 
same  with  those  complained  of  in  the  declaration.  Pa&ke,  J.  says, 
in  IjUcos  v.  NockeUs  (i) :  *'  It  is  quite  clear,  that  all  acts  done»  which 
make  the  party  unjustifiable  under  the  authority  of  the  law,  and 
a  trespasser  ab  ^initio,  cannot  be  given  in  evidence  under  the  general 
traverse,  but  must  be  specially  replied." 

W.  H.  Watson,  contra: 

The  plaintiff  cannot  be  said  to  have  made  any  grant  by  the 
indenture  of  September  28th,  1882;  for  it  does  not  appear  that 
he  sealed  it.  The  clause  in  question  can  operate  only  as  an 
exception  or  reservation ;  and  it  may  be  construed  as  saving  to 
the  Dean  and  Chapter  rights  of  way  and  of  granting  wayleaves 
to  and  from  and  over  the  demised  lands:  1,  for  the  purpose  of 
getting  and  carrying  the  minerals  under  them;  or,  2,  for  the 
purpose  of  getting  and  carrying  both  the  minerals  under  those 
lands  and  the  minerals '  under  other  lands  of  the  Dean  and 
Chapter;  or,  8,  for  the  purpose  of  getting  and  carrying  the 
minerals  from  all  mines,  generally ;  or,  4,  for  all  purposes  whatso- 
ever. The  first  is  the  true  construction.  The  woods,  underwoods 
and  mines  upon  and  under  the  demised  premises  are  clearly 
excepted  in  the  outset;  the  clause  then  adds,  ''with  full  and  free 
authority  and  power  to  cut  down,  take  and  carry  away  the  said 
wood  and  trees,  and  to  dig  "  &c.,  ''  get  and  carry  away  the  said 
mines,  quarries  *'  &c.,  **  with  free  ingress,  egress  and  regress,  way- 
leave  and  passage  to  and  from  the  same  "  &c.,  and  ''  all  necessary 
and  convenient  ways,  passages,  conveniences,  privileges,"  Ac.  **  for 
the  purposes  aforesaid  :  "  that  means  such  purposes  as  may  r^ard 
the  previously  excepted  woods,  underwoods  and  mines. 

(Lord  Abinger,  C.  B.  :  The  words  ''  purposes  aforesaid  "  most 
include  every  purpose  before  mentioned  in  the  clause.) 

An  exception  ''  is  always  taken  most  in  favour  of  the  feoffee,  lessee, 
&c.  and  against  the  feoffor,''  &c. :  Shepp.  ^Touchst.  100,  chap.  5; 
Com.  Dig.  Fait  (E  8),  citing  LofiehVs  case  (2)  ;  The  Earl  #♦» 
Cardigan  v.  Armitage  (3) ;  Bullen  v.  Dennvig(4), 


(1)  29  R.  E.  721  (10  Bing.  157, 
176).  Affirming  Lucas  v.  NockelU,  in 
Exch.  Gh.  4  Bing.  729. 

(2)  laCo.Rep. \06i\,l06h{argue7tdoy 


(3)  26  R.  R.  313  (2  B.  &  V.  197. 
207). 

(4)  29  R.  R.  431  (5  B.  &  C.  M2, 

847). 
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(Parke,  B.  :  The  timber  trees  there  were  properly  matter  of 
exception.  The  question  is,  what  is  properly  an  exception,  and 
what  is  a  grant  by  the  lessee.) 

This,  not  being  under  his  seal,  is  not  his  grant. 

(GoLTMAN,  J. :  Covenant  may  lie  upon  a  deed  against  a  person 
who  never  executed,  if  he  takes  an  estate  under  it.) 

That  form  of  action  may  be  right  in  such  a  case ;  but  there 
cannot  be  a  grant  by  a  person  who  never  executed  the  deed.  It 
is  very  doubtful  whether  the  words  **with  free  ingress,  egress"  &c., 
''and  also  all  necessary  and  convenient"  &c.,  are  so  connected 
as  to  form  an  exception  of  the  ways  and  right  of  granting  way- 
leaves,  here  claimed.  In  Dand  v.  Kingscote  (i)  a  question  arose 
as  to  the  right  to  make  railways  under  a  grant  like  the  present ; 
but  a  decision  upon  it  became  unnecessary.  It  cannot,  at  any 
rate,  be  contended  that  the  wayleaves  which  were  to  be  created  by 
virtue  of  this  deed  were  wayleaves  in  gross :  if  they  were  so,  they 
were  a  privilege  which,  as  was  before  observed,  the  plaintiff  ought 
to  have  granted  by  deed :  Wickham  v.  Hawker  (2),  IleiclinH  v. 
Shippam(z).  And,  supposing  that  objection  to  be  surmounted,  the 
questions,  to  whom  such  alleged  grant  could  extend,  whether  to 
the  Dean  and  Chapter  only,  or  to  their  servants  or  grantees,  or 
whether  they  might  confer  on  others  the  privilege  of  granting 
wayleaves,  would  raise  difficulties  not  easily  to  *be  solved  (i), 

(LoBD  Abinoeb,  C.  B.  :  The  right  could  not  be  in  groHH  :  it  innHl, 
have  passed  with  the  reversion  if  the  lessors  had  aHHigned.) 

The  right,  if  not  in  gross,  must  have  been  annexed  to  the  dntuiKiicI 
lands,  or  at  all  events  to  some  land  of  those  who  claim  tlio  privilni^nt 
Year  Book,  Hil.  21  Edw.  III.  f.  2,  A.,  B.,  pi.  5  (r,) ;  Kit/,.  Niit.  Mr. 
183  N.  and  note  (a)  ihid-j  Bro.  Abr.  186  b,  tit.  VAxmywisiiS)  \  (inillrff 
\.  Frith (7);  Alhan  y.  BrounHaU{H).  In  Burton  on  ll«ml  I'iii|miiI\, 
482,  c.  6,  8.  3  (9),  it  is  said  that  "a  private  right  of  way/'  "  If  In 


(1)  55  R.  E.  560  (6  M.  &  W.  174). 

(2)  56  B.  B.  623,  633,  634  (7  M.  & 
W.  63 ;  Bee  pp.  76,  77). 

(3)  31  K.  B.  757  (5  B.  &  C.  221). 
See  Bird  v.  Hiyginson,  2  Ad.  &  El. 
696,  affirmed  on  error  in  Exch.  Ch., 
Bird  y.  Higgimfm,  6  Ad.  &  £1.  824, 

(4)  On  this  point  he  afterwanlN 
referred  to   Wickham  v,  Ilawhr,  7  M, 


&    W,   7H;    iUn    |miM|{Mi)j)i    lM<|»lMhlMfi 
•*ThiH    OMtUi    It    riUu\/-    \,'      i  Mt    M       It 

6.'J.>). 

(«'>)  H«n  4    V)M.  All   olll,  III    I'IdiMlM 
J'n villi*  ((!;,  |fl,  4 

(1)  V«»)v,  IM* 

'Hj    Vnlv     MM 
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gross,  seems  to  be  not  properly  a  tenement ;  but  it  may  be  annexed 

to  a  house  or  land,  and  made  to  follow  it  through  all  circumstances 

of  ownership."     So,  here,  the  rights  of  way  over  the  lands  now  in 

question  would  pass  to  the  lessees  of  other  lands  under  the  Dean 

and  Chapter ;  the  power  reserved  of  granting  wayleaves  over  the 

premises  here  demised  must  be  taken  to  mean  wayleaves  to  sach 

lessees.     But,  if  the  reservation  in  this  deed  can  be  deemed  to 

include  ways  to  other  lands  than  those  of  the  Company,  they  must 

at  least  be  lands  from  which  coals  and  other  minerals  are  to  be 

brought.    And  accordingly,  in  Farrow  v.-  Vansittart  (i),  which  turned 

upon  a  clause  in  one  of  the  Dean  and  Chapter's  leases  exactly  like 

that  now  in  question,  the  Yige-Chancellob  (Sir  L.  Shadwell),  after 

commenting  on  the  grammatical  construction,   said  (2) :    "  It  is 

obvious  to  me,  that  the  Dean  and  Chapter  did  not  intend  to  reserve 

to  themselves  the  unlimited  right  of  making  roads  and  ways  of 

any  description,  and  in  any  direction,  for  all  ^purposes  whatever, 

but  that  the  power  of  making   ways,   which  is  reserved,   is   a 

power  with  reference  to  what  precedes  it,  namely,  that  of  going  to 

and  from  their  own  mines,  including  the  case  of  mines  of  other 

persons,  as  to  which  it  might  be  advantageous  to  them  to  give 

a  passage  for  the  coals  and  minerals  of  those  persons  over  their 

own  lands.     That  such  was  the  meaning  of  the  reservation  clause, 

I    can   well    understand ;    but  it  is   clearly  not,   as  it  appears 

to  me,   a    power    reserved   of  making  ways   generally."      Lord 

CoTTENHAM,  L.  C,  ou  appeal  (3),  inclined  to  the  same  opinion. 

The  fourth  construction  suggested,  which  would  give  to  the  Dean 

and  Chapter  rights  of  way  and  power  of  granting  wayleaves  for 

all  purposes,  would  enable  them  to  destroy  the  subject-matter  of 

the  grant.    Such  a  claim  of  right  would  be  against  legal  principles: 

Badger  v.  Ford  (4),  Arlett  v.  Ellis  {G).     The  making  of  a  railway 

like  that  in  question  was  held,  in  Doe  d.  Wawn  v.  Horn  (6)  (where 

the  Durham  and  Sunderland  Railway  Company  were  defendants), 

to  be  an  actual  ouster  of  the  lessor  of  the  plaintiff,  whose  land 

was  occupied  by  the  line.     The  right  construction,  therefore,  of 

this  clause  must  be  one  of  the  three  first  mentioned ;  and,  if  any 

one  of  those  be  correct,  the  learned  Judge's  direction  is  supported. 

Then,  further,  it  is  not  shown  on  this  record  that  the  road  in 

question,  when  made,  was  (according  to  the  terms  of  the  resorva- 


(1)  1  Bailw.  Gas.  602. 

(2)  1  Bailw.  Caa.  609. 

(3)  1  Bailw,  Gas.  614. 


(4)  22  B.  B.  331  (3  B.  &  Aid.  153). 

(5)  7  B.  &  0.  346. 

^6)  3  M.  &  W.  333;  5  M.  &  W.  664. 
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tion)  **  necessary  and  convenient  "  for  the  purpose  of  getting  coals  Thb 

from  the  mines  of  the  Dean  and  Chapter,  or  from  any  others.     A  and 

mere  intention  to  get  them  at  some  time  was  not  suflBcient.     The  ^^^^^^^y^ 

objection  *successfully  made  with  reference  to  the  third  plea  in  Company 

Dand  v.  Kingscote  (i)  applies  here.     The  road  was  adapted  to  the  walker. 

limited  purpose  of  carrying  coals,  and  likewise  to  other  purposes ;  I  '^^^  3 
and  it  was  not  proved,  nor  does  the  plea  allege,  that  the  road  was 
required  for  the  limited  purpose :  that  ought  to  have  been  shown, 
and  also  that  it  was  so  required  at  the  time  when  it  was  made. 

(TiNDAL,  Gh.  J.:  You  do  not  contend  that  the  coal  must  be 
actually  raised  before  the  road  can  be  made  ?) 

The  owners  must  be  going  to  raise  it. 

(LoBD  Abingeb,  G.  B.  :  The  road  must  have  been  intended  for 
conveying  coal.  The  real  question  is,  whether  an  intention  to  use 
it  for  another  purpose  also  makes  the  formation  of  it  unlawful.) 

The  defendants  below  ought  to  have  shown  that  it  was  actually 
convenient  and  necessary  for  the  former  purpose.  The  necessity  and 
convenience  should  be  immediate  ;  and  the  plea  ought  to  state  that. 

(Parke,  B. ;  Whether  that  was  necessary  or  not,  is  one  question : 
and  another  is,  whether  the  plea,  as  it  stands,  would  have  been 
good  on  general  demurrer. 

Lord  Abinoeb,  G.  B.  :  Gan  you  say  that  this  plea  is  bad  after 
verdict  ? 

Parke,  B.  :  That  is  the  real  point.) 

The  clause  under  which  the  defendants  below  justify  reserves  a 
right  of  way  to  and  from  ''mines,  quarries,  seams  of  clay,  lands 
and  grounds  "  (the  "  lands  and  grounds  "  meaning  such  as  are 
ejusdem  generis  with  the  mines  &c.) :  the  substantial  objection  is, 
that  the  defendants  below  could  not,  in  the  supposed  exercise  of 
that  right,  make  a  railway  to  receive  other  railways  from  all  parts 
of  the  country,  but  not,  itself,  leading  to  any  mine,  quarry  or  seam 
of  clay. 

«  *  «  4(  « 

Joseph  Addison,  in  reply  :  [  958  ] 

As  to  the  grant  not  being  under  the  plaintiff's  seal ;  the  plea 

(1)  55  B.  B.  560  (6  M.  &  W.  174). 
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[960] 


states  a  deed  inter  partes ;  an  allegation  that  each  party  sealed  is 
unnecessary.  The  making  of  an  indenture  implies  a  sealing  bv 
both  parties.  And,  if  the  sealing  did  not  appear,  still,  if  the  clause 
could  not  operate  as  a  reservation,  it  must  take  effect  as  a  grant. 
At  all  events  this  objection  comes  too  late  after  verdict :  Virion  v. 
Champion  (l). 

(TiNDAL,  Ch.  J. :  In  that  case  there  was  a  general  finding  for  the 
plaintiff. 

Parke,  B.  :  The  decision  was  only  that  the  omission  of  '^gigillatam  " 
could  not  be  taken  advantage  of.) 

That  a  party  to  an  indenture,  agreeing  to  the  deed,  and  taking 
an  estate  under  it,  is  bound  though  he  do  not  seal,  ^appears  by  Com. 
Dig.  Fait  (G  2)  (2).  As  to  the  grant  of  a  way  in  gross,  the  facts 
stated  in  Year  Book,  Hil.  21  Edw.  III.  f.  2,  A.,  B.,  pi.  5,  are  not 
applicable  here;  and  the  question  discussed  regards  merely  the 
proceeding  by  assise  of  nuisance ;  and  it  is  not  denied  that  for  a 
way  in  gross  there  would  be  some  remedy.  The  important  question 
in  Dand  v.  Kingscote  (8)  was,  whether,  under  a  particular  reservation 
of  wayleave,  coals  gotten  in  township  A.  could  be  carried  over  town- 
ship B. ;  no  such  point  arises  in  this  case.  The  Vice-chancellor's 
judgment  in  Farrow  v.  Vansittart  (4)  can  scarcely  be  considered  as 
a  final  decision  on  the  reservation  clause ;  and,  in  connecting  the 
words,  "  all  "  "  privileges  and  powers  whatsoever  "  with  the  words 
''of  laying,  making"  &c.,  his  construction  agrees  with  that  suggested 
by  the  defendants  in  this  case.  He  does  not,  however,  notice  the 
words  **  lands  and  grounds  "  which  follow  the  words  **  to  or  from 
any  other  mines,  quarries,"  and  "  seams  of  clay."  The  Lord 
Chancellor,  on  appeal,  decided  nothing  as  to  the  construction  of 
this  clause.     *     *    * 

Cnr.  adr.  ndt. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  bill  of  exceptions,  which  was  argued  before  the  Court 
of  Error  at  the  sittings  after  last  Michaelmas  Term.  It  was  an 
action  on  the  case  brought  by  William  Walker  (the  defendant  in 
error)  against  the  Durham  and  Sunderland  Railway  Company,  and 

(1)  2  JA,  Ba3\  1125.     See  Partridge  Lynch,  29  R.  R.  UZ  (5  B.  &  C.  5«9  . 
V.  Ball,  1  Ld.  Ray.  136.  (3)  55  R.  R.  560  (6  M.  &  W.  174^. 

(2)  Relening  to  Fait  (A  2).    See  (4)  1  RaUw.  Cas.  602. 
Co,  Litt.  231  a,  there  cited ;  Burnett  v. 
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two  of  their  servants,  wherein  he  complained  of  an  injury  to  his         The 

Durham 

reversionary  interest  in  certain  lands  at  Pittington,  in  the  county         ^kd 
of  Durham,  in  the   possession  of  his  tenants,  by  reason   of  the  ^^^^j^'^^^ 
Company  having  cut  and  formed  a  railway  through  those  lands.     Company 
The  defendants  below  pleaded,  by  way  of  justification,  that  the     walker. 
Dean  and  ^Chapter  of  Durham,  being  seised  in  fee  of  the  lands  in       [  *96i  ] 
question,  by  an  indenture  of  lease,  dated  the  28th  day  of  September, 
1832,  demised  the  same  to  the  plaintiff  below  for  a  term  of  twenty- 
one  years  from  the  2nd  day  of  September  then  instant,  subject 
to  certain  yearly  rents  thereby  reserved,  and  with  an  exception  and 
reservation  of  the  mines  and  minerals,  and  of  certain  rights  of  way, 
and  of  granting  wayleave ;  which,  on  the  part  of  the  plaintiffs  in 
error  it  was  contended,  enabled  the  Dean  and  Chapter  to  authorise 
them  to  make  the  railway  in  question.     The  plea  then  avers  that 
the  plaintiff  has  no  title  to  the  land  except  under  that  demise,  and 
goes  on  to  state  that  the  defendants,  the  Forsters,  as  the  servants 
of  the  Dean  and  Chapter,  and  by  their  authority,  entered  upon  the 
lands  and  formed  the  railway  across  the  same,  such  railway  being 
a  way  which,  under  the  exception  and  reservation  contained  in  the 
deed,  the  Dean  and  Chapter  had  power  to  make.     To  this  plea  the 
plaintiff,  admitting  the  seisin  in  fee  of  the  Dean  and  Chapter,  and 
the  demise  to  the  plaintiff,  and  admitting  that  he  had  no  title 
except  as  lessee  under  that   demise,   replied,  De  injuiid  absque 
remlU'O  causa.    The  cause  was  tried  before  Mr.  Justice  Coltman,  at 
the  Durham  Summer  Assizes,  1837.   On  the  trial  the  plaintiff  gave 
in  evidence,  amongst  other  things,  the  lease  set  out  in  the  plea : 
and  the  exception  and  reservation,  on  which  the  Company  relied, 
appeared  to  be  in  the  following  words. 

"  Except,  and  always  reserved,  out  of  this  present  lease,  indenture 
or  grant,  the  woods,  underwoods  and  trees  now  growing  or  hereafter 
to  grow  upon  the  said  demised  premises,  and  the  mines,  quarries 
and  seams  of  clay  within  and  under  the  same,  with  full  and  free 
♦authority  and  power  to  cut  down,  take  and  carry  away  the  said      [  ♦ftn2  J 
wood  and  trees,  and  to  dig,  win,  work,  get  and  carry  away  the  said 
mines,  quarries  and  seams  of  clay,  with  free  ingress,  egress  and 
regress,  wayleave  and  passage,  to  and  from  the  same,  or  to  or  from 
any  other  mines,  quarries,  seams  of  clay,  lands  and  groundH,  on 
foot  and  on  horseback,  and  with  carts  and  all  manner  of  carriaj/nH 
and  also  all  necessary  and  convenient  ways,  passages,  convenionc^im 
privileges  and  powers  whatsoever  for  the  purposes  aforonaid,  and 
particularly  of  laymg,  making  and  granting  waggon  way  or  whkkoh- 
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The         ways  in  and  over  the  said  premises  or  any  part  thereof,  paying: 

^^  AND^^      reasonable  damages  for  spoil  of  ground  to  be  thereby  done,  apon 

Sunderland  ^Jj^  adjudication  of  two  indiflferent  persons  to  be  chosen  by  the 

Company      parties,   always   excepted   and   reserved   to    the   said    Dean    and 

Walker,      Chapter,  their  successors,  grantees  or  assigns." 

The  defendants  then  gave  in  evidence  a  deed  under  the  seal  of 
the  Dean  and  Chapter,  authorising  them  to  make  a  double  line  of 
railway  across  the  lands  in  question,  and  to  use  the  same  for  the 
conveyance  of  passengers,  coals,  goods,  wares  and  merchandise: 
and  it  was  proved  that,  in  pursuance  of  that  authority,  the  Company 
had  formed  a  double  line  of  railway  through  a  very  considerable 
line  of  country,  including  the  lands  in  question.  Evidence  was 
given,  on  the  part  of  the  plaintiff,  to  show  that  the  railway  was 
constructed  for  the  purpose  of  being  used  for  the  conveyance 
of  goods  and  passengers  as  well  as  of  coals  and  minerals,  and,  on 
the  part  of  the  defendants,  to  show  that  the  railway  was  not  more 
than  was  necessary  for  the  carriage  of  the  coals  and  minerals  likely 
to  be  sent  along  it  from  the  western  part  of  the  county,  with  which 
it  communicated. 
[  963  ]  Upon  this  evidence  the  learned  Judge  declared  his  opinion  to  the 

jury  that,  if  the  railway  was  made  for  other  purposes  as  well  as  for 
the  carriage  of  coals  and  minerals,  it  was  not  such  a  road  as  eould 
be  made  in  pursuance  of  the  exceptions  and  reservations  contained 
in  the  indenture  of  demise.  And  he  directed  them  that,  if  they 
thought  the  railway  was  so  made  for  such  other  purposes  as  well 
as  for  the  carriage  of  coals  and  minerals,  then  they  ought  to  find 
a  verdict  for  the  plaintiff.  To  this  direction  the  counsel  for  the 
defendants  excepted ;  and  the  question  for  our  decision  is,  whether 
that  direction  of  the  learned  Judge  was  right.  And  we  think  it 
was  not. 

The  injury  of  which  the  plaintiff  complains  is  not  a  trespass 
affecting  his  possession  of  the  land  in  question,  for  he  is  not  in 
possession  at  all ;  but  it  is  the  injury  to  the  inheritance,  occasioned 
by  the  defendants  having,  as  he  alleges,  wrongfully  made  across 
the  lands  of  his  tenants  a  railway  which  they  the  defendants  were 
not  warranted  in  making,  thereby  lessening  the  value  of  his  rever* 
sion.  Now,  if  the  railway  is  such  a  railway  as  the  defendant?. 
at  the  time  when  it  was  formed,  might  lawfully  make  for  the 
purposes  for  which  when  made  they  might  lawfully  use  it,  the 
plaintiff  can  have  no  ground  of  complaint  by  reason  of  the  intention 
of  the  defendants  also  to  use  it  for  other  purposes  for  which  the} 
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li&ve  no  right  to  use  it.     Sach  an  anwarranted  use  of  the  railway,         Thu 
if  afterwards  put  in  execution,  may  entitle  the  tenants  in  possession        and 
to   maintain  an  action  of  trespass :    but  the  mere  intention  to  ^^u^jl^^y  "^ 
commit  such  a  trespass  is  no  injury  to  the  reversioner;  and  we     Oompamt 
tlierefore  think  that  the  direction  of  the  learned  Judge  was  incor-      Walker. 
rect.    The  proper  question  for  the  jury,  as  it  appears  to  us,  was, 
^not  whether  the  railway  was  made  for  other  purposes  as  well  as       [  *964  ] 
for  the  carriage  of  coals  and  minerals,  but  whether  it  was  such 
a  railway  as,  at  the  time  when  it  was  made,  it  was  reasonable  and 
proper  to  make  for  the  purposes  for  which  it  was  lawful  to  make 
it,  and  for  those  purposes  only.     This   being  so,  it  follows  of 
necessity  that  a  venire  de  novo  must  be  awarded. 

But  it  would  be  a  very  unsatisfactory  decision  of  this  case  if  we 
were  simply  to  award  a  venire  de  novo,  without  at  the  same  time 
declaring  our  construction  of  the  deed,  as  to  the  purposes  for  which 
the  Dean  and  Chapter  or  those  who  claim  under  them  are  thereby 
authorised  to  make  a  railway.     That  is  a  question  of  law  to  be 
decided  by  the  Court,  after  the  decision  of  which  there  can  be  no 
difficulty  in  putting  the  case  properly  before  the  jury.     Now  in  the 
argument  of  this  case  four  different  constructions  of  the  clause 
in  question  were  suggested.    First,  it  was  said  that  the  meaning 
was  to  reserve  to  the  Dean  and  Chapter  an  unlimited  power  of 
granting  wayleaves  over  all  or  any  part  of  the  lands  demised, 
without  any  restriction  whatever  as  to  the  uses  to  which  the  ways 
should  be  applied.     Secondly,  if  that  were  considered  too  wide 
a  construction,  then  it  was  contended  that  the  clause  authorised 
the  granting  of  wayleaves  for  the  purpose  of  carrying  coals  and 
minerals,  from  whatever  mines  they  might  have  been  raised  and 
gotten.     Thirdly,  it  was  argued  that  at  all  events  the  Dean  and 
Chapter  had,  under  the  reservation,  the  power  of  granting  way- 
leaves  for  the  transport  of  their  own  mines  and  minerals,  whether 
raised  from  under  the  lands  demised  or  from  under  any  other 
lands.    And,  fourthly,  it  was  contended  that  the  deed  in  fact  gives 
no  power  to  the  Dean  and  Chapter,  except  that  *of  making  ways       [  *965  ] 
and  granting  wayleaves  for  the  purpose  of  getting  the  coal  and 
minerals  excepted  in  the  demise.     The  important  question  for  our 
decision  is,  which  of  these  constructions  ought  to  be  adopted.  *  And 
we  are  all  of  opinion  that  the  fourth,  which  is  the  most  limited 
construction,  is  the  correct  one,  and  that  the  only  right  reserved 
to  the  Dean  and  Chapter,  under  the  clause  in  question,  is  that 
of  making,  and  granting  the  right  of  making,  ways  over  the 
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The         demised  lands  for  the  purpose  of  getting  the  excepted  wood,  mines 
^AND^^      and   minerals.     The   exception  is  of  all  woods,  underwoods  and 
Sunderland  ^j-g^g   growing  or  to  grow  on   the  demised   premises,  and  of  all 
Company      mines,  minerals  and  seams  of  clay  within  and  under  the  same, 
Walker,      with  full  power  to  cut  down  and  carry  away  the  trees,  and  to  dig, 
win  and  carry  away  the  mines,  quarries  and  seams  of  clay,  with 
free  ingress,  egress  and  regress,  wayleave  and  passage  to  and  from 
the  same.     If  the  words  of  the  exception  had  stopped  here,  it 
would  have  been  quite  clear  that  the  right  of  way  intended  was 
only  a  right  of  way  for  the  purpose  of  getting  the  trees  and  minerals 
excepted.     It  would,  in  truth,  have  been  like  the  words  immediatelj 
preceding :  viz.  with  power  to  dig,  win  and  carry  away ;  nothing 
more  than  what  the  law  would,  if  necessary,  have  given  as  incident 
to  the  exception,  a  right  of  passing  to  and  fro  for  the   purpose 
of  making  the  exception  available:  Sheppard's  Touchstone,  100. 
But  the  language  of  the  exception  goes  on  farther,  viz. :  or  to  or 
from  any  other  mines,  quarries,  seams  of  clay,  lands  and  grounds, 
on  foot  and  on  horseback  &c.,  and  also  all  necessary  and  convenient 
ways,  privileges  and  powers  whatsoever  "  for  the  purposes  afore- 
said " — and  particularly  of  laying,  making  and  granting  waggon- 
[  ♦gee  j       ways  in  and  over  the  said  premises,  or  *any  part  thereof,  ic. 
These  are  the  words  which  create  the  doubt.     Are  they  introduced 
for  the  purpose  of  securing  to  the  Dean  and  Chapter  a  general  right 
of  way  and  of  granting  wayleave  over  the  demised  lands,  for 
purposes  other  than  that  of  getting  the  matters  excepted,  or  are 
they  confined  to  that  object  alone  ?    We  have  already  stated  that 
we  think  they  are  confined  to  the  latter  object.     The  things  excepted 
are  the  trees  and  minerals ;  and  we  consider  all  which  follows  as 
mere  accessories  to  the  exception.     The  word  ''  with  *'  must  be  taken 
to  mean,  and  as  incident  thereto;  so  that  the  passage  mast  be 
read  as  if  it  was  framed  thus:  Excepting  the  trees,  mines  and 
minerals,  and,  as  incident  thereto,  full  power  to  cut  down  &c.,  the 
trees,  and  dig,  win  and  carry  away  the  mines  <&c.,  and,  as  incident 
to  such  digging  &c.,  free  ingress,  wayleave  &c.  to  and  from  the 
lands  demised,  and  to  and  from  any  other  lands  and  grounds,  and 
also  all  convenient  ways,  privileges  and  powers  whatsoever  for  the 
purposes  aforesaid — (that  is,  for  the  purpose  of  getting  the  excepted 
trees,  mines  and  minerals), — and  particularly  the  power  of  making 
and  granting  ways  and  wayleaves  for  those  purposes.     Neither  the 
wayleave  to  and  from  the  mines  in  and  under  the  lands  demised. 
nor  the  wayleave  to  and  from  other  lands  and  grounds,  purports 
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to  be  excepted  or  reserved  as  a  distinct  matter  of  exception  or        Thb 
reservation.    Both  the  one  and  the  other  are  mentioned  in  connec-         ^nd 
tion  with  the  mines  excepted,  and  in  no  other  manner  whatever,  ^^^^^f^^^ 
The  right  of  way  to  other  lands  and  grounds,  is  connected  with  the     Company 
right  of  way  to  the  mines,  &c.,  reserved,  only  by  the  disjunctive     Walker. 
*•  or :  "  excepting  mines  &c.,  with  a  right  of  way  to  and  from  them, 
'*  or  '*  to  and  from  any  other  lands  and  grounds.     If  the  intention 
♦had  been  to  reserve  to  the  Dean  and  Chapter  a  right  of  way,  and      [  •m  J 
still  more  a  right  of  granting  wayleaves,  independently  of  the  right 
to  get  the  excepted  trees  and  mines,  such  a  right  would  surely 
have  been  treated  as  a  separate  matter,  unconnected  with  the 
previous  exception,  more  particularly  being,  as  it  was  stated  to 
US  in  the  argument  to  be,  a  right  of  the  greatest  value  and  import- 
ance.    There  is  nothing  unreasonable  in  supposing  that  the  lessors 
meant  to  reserve  to  themselves  a  right  of  getting  the  excepted 
mines  and  minerals  by  means  either  of  shafts  and  pits  to  be  sunk 
on  the  demised  premises  or,  if  it  should  be  more  convenient,  by 
means  of  shafts  or  pits  already  sunk  or  to  be  sunk  on  adjoining 
lands ;  and,  if  such  was  the  intention,  the  language  of  the  deed 
is  perfectly  well  adapted  to  carry  it  into  effect. 

It  is  to  be  observed  that  a  right  of  w^y  cannot,  in  strictness,  be 
made  the  subject  either  of  exception  or  reservation.  It  is  neither 
parcel  of  the  thing  granted,  nor  is  it  issuing  out  of  the  thing 
granted,  the  former  being  essential  to  an  exception,  and  the  latter 
to  a  reservation.  A  right  of  way  reserved  (using  that  word  in  a 
somewhat  popular  sense)  to  a  lessor,  as  in  the  present  case,  is,  in 
strictness  of  law,  an  easement  newly  created  by  way  of  grant  from 
the  grantee  or  lessee,  in  the  same  manner  as  a  right  of  sporting 
or  fishing,  which  has  been  lately  much  considered  in  the  cases  of 
Doe  d.  Douglas  v.  Lock(i),  and  Wickham  v.  Hawker  (2).  It  is  not 
indeed  stated  in  this  case  that  the  lease  was  executed  by  the  lessee, 
which  would  be  essential  in  order  to  establish  the  easement  claimed 
by  the  lessors  as  in  the  nature  of  "^a  grant  from  the  lessee ;  but  [  *968  ] 
we  presume  that  in  fact  the  deed  was,  according  to  the  ordinary 
practice,  executed  by  both  parties,  lessee  as  well  as  lessors. 

It  was  pressed  in  the  argument,  on  behalf  of  the  plaintiffs  in 
error,  that  general  wayleaves,  or  powers  of  granting  rights  of  way, 
over  lands  demised,  as  easements  reserved  to  grantors  or  lessors, 
are  so  very  usual  in  the  north  of  England,  and  often  constitute 
so  very  valuable  a  property,  that  the  Court  will  so  construe  the 

(1)  41  E.  R.  496  (2  Ad.  &  El.  705).  (2)  56  R.  R.  623  (7  M.  &  W.  63). 
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Thk         reservation  as  to  carry  out  this  presnmable  intention.     Bat  to  this 

AND         we  cannot  accede.     Indeed,  if  we  were  to  hazard  a  conjecture  on 

^  rISlw^^  this  subject,  we  should  be  strongly  disposed  to  think   that  the 

Company      words  in  the  present  lease,  and  which  it  was  suggested  are  the 

17. 

Walker,  same  as  occur  generally  in  leases  from  the  Dean  and  Chapter,  were 
probably  first  introduced  long  ago,  before  the  great  importance  of 
wayleaves  had  been  fully  felt  or  understood  either  by  grantors  or 
grantees,  and  when  really  nothing  more  was  thought  of  than  the 
subject-matter  actually  excepted,  and  what  was  necessary  for  the 
purpose  of  making  that  available ;  and  that  the  same  words  have 
been  subsequently  retained  without  much  attention  to  their  precise 
import.  Be  that,  however,  as  it  may,  we  are  clearly  of  opinion 
that  the  ways  referred  to  in  the  exception  in  this  case  are  con- 
fined to  ways  necessary  or  proper  for  enabling  the  lessors  to 
get  the  matters  excepted,  and,  in  like  manner,  that  the  powers 
mentioned  in  the  latter  part  of  the  exception,  and  particularly  the 
power  of  granting  rights  of  way,  are  powers  which  can  only  U 
exercised  ''  for  the' purposes  aforesaid,"  that  is,  for  the  purpose  of 
getting  the  excepted  trees,  mines  and  minerals. 
f  '969  ]  A  venire  de  novo  must  therefore  be  awarded  :  and  *the  question- 

for  the  jury  will  be,  whether,  at  the  time  when  the  road  was  ma<it. 
it  had  become  necessary  or  expedient  for  the  Dean  and  Chapttr. 
or  those  claiming  under  them,  to  make  a  road  for  the  purpose  d 
getting  the  excepted  mines,  and,  if  so,  whether  the  road  actually 
made  was  a  proper  road  for  that  purpose,  assuming  that  it  vou^i 
be  used  for  no  other  object.  If  either  of  those  questioni  i? 
answered  in  the  negative,  then  the  plaintiff  below  will  be  entitle-: 
to  compensation  in  respect  of  any  construction  of  a  pennaneL' 
nature  which  would  be  an  injury  to  the  reversion  which  the  jj'; 
may  consider  to  have  resulted  from  the  making  of  a  road  at  all.  •: 
the  making  of  a  road  unnecessarily  large,  as  the  case  may  be. 

Venire  de  novo  awardt^i 


1842.  TAYLOE  V.   CLEMSON. 

^f^'  (2  Q.  B.  978—1037 ;  S.  C.  2  G.  &  D.  346;   11  L.  J.  Ex.  447.) 

[  978  ]  [This  case  was  affirmed  in  the  House  of  Lords,  on  September  4l 

1844,  and  will  be  reported  in  the  Revised  Reports  from  11  CI.  •* 
Fin.  610.] 


j.t 
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HEY  V.  WYCHE.  wia. 

JuM  6. 
(2  G.  &  D.  569—573;  8.  0.  12  L.  J.  Q.  B.  83 ;  6  Jur.  559.)  

Plaintiff,  a  lessee  under  covenant  to  insure  against  fire  in  lus  own  name  l  ^^  J 
and  that  of  the  lessor  jointly,  assigned  to  defendant,  who  covenanted  to 
keep  the  covenants  in  the  lease.  The  defendant  having  neglected  to  keep 
up  a  fire  policy,  which  had  been  effected,  the  plaintiff  effected  a  fresh  one, 
but  in  his  own  name  only.  No  fire  happened.  The  plaintiff  brought 
covenant  against  the  defendant  for  neglecting  to  insure.  Defendant 
pleaded  payment  of  a  farthing  into  Court : 

Held,  though  the  plaintiff  had  no  claim  to  be  indemnified  specifically  for 
the  sum  expended  by  him  in  effecting  the  fi-esh  policy,  the  jury  were  at 
liberty  to  award  more  than  nominal  damages  for  the  risk  to  which  he  had 
been  exposed  by  the  defendant's  default. 

Covenant.  The  declaration  stated  that,  by  indenture  of  the  28rd 
February,  1882,  certain  persons  of  the  name  of  Fleming  and  Hall 
demised  to  the  plaintiff  certain  premises  for  twenty-one  years,  and 
that  by  the  said  indenture  the  plaintiff  for  himself  and  his  assigns 
&c.  covenanted  with  Fleming  and  Hall  that  he  or  his  assigns,  &c. 
would  during  the  term  keep  the  premises  insured  from  loss  or 
damage  by  fire  in  the  sum  of  1,0002.  in  the  joint  names  of  Fleming 
and  Hall  and  the  plaintiff,  and,  in  case  the  premises  should  be 
damaged  or  destroyed  by  fire,  that  the  plaintiff  would  lay  out  the 
money  recoverable  under  the  policy  in  repairing  or  rebuilding  the 
premises,  and  if  the  money  so  recoverable  should  not  be  sufficient 
for  the  above  purposes,  then  that  the  plaintiff  would  himself  make 
good  the  deficiency. 

The  declaration  then  stated  the  entry  of  the  plaintiff,  and  that  by 
indenture  of  the  18th  November,  1886,  the  plaintiff  assigned  the 
premises  to  the  defendant  and  one  Hartley  for  the  residue  of  the 
term;  that  the  defendant  thereby  covenanted  with  the  plaintiff 
that  he  would  keep  all  the  covenants  in  the  indenture  of  the  23rd 
February  contained,  on  the  part  of  the  lessee  or  assignee  to  be 
performed,  and  of  and  from  the  same,  and  of  and  from  all  actions, 
suits,  claims,  damages,  costs,  charges,  and  expenses  which  the  plaintiff 
might  bear,  pay,  incur,  &c.  by  reason  of  the  non-performance 
thereof,  would  save  the  plaintiff  harmless  and  indemnified. 

Breach,  that  defendant  did  not  insure,  but,  on  the  contrary,  to 
wit,  on  the  14th  April,  1838,  and  for  a  long  time,  to  wit,  from 
thence  hitherto  suffered  the  premises  to  be  uninsured,  &c.  and  by 
reason  and  in  consequence  of  such  breach  of  covenant  by  the 
defendant,  and  in  order  to  enable  the  plaintiff  to  secure  and  have 
a  fund  and  means  to  repair  or  rebuild  the  said  premises,  in  case 
the  same  should  be  *damaged  or  destroyed  by  fire  during  the  term      [  •670  ] 
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Het  granted  by  the  said  indenture  of  the  28rd  February,  1882,  and  to 
Wycub.  enable  him  to  fulfil  his  covenant  so  made  by  him  the  plaintiff  with 
Fleming  and  Hall  as  aforesaid,  he  the  plaintiff  was  forced  and 
obliged  to  pay  and  expend,  and  afterwards,  to  wit,  on  the  2l8t  April, 
1888,  did  pay  and  expend  a  large  sum  of  money,  to  wit,  5/.  10«.  2/L 
in  and  about  the  insuring  the  premises,  and  was  thereby  damnified 
to  a  large  amount,  to  wit,  the  amount  last  aforesaid,  of  all  which 
defendant  afterwards,  &c.  had  notice.  Yet  he  has  not  indemnified 
the  plaintiff  against  the  damages  so  by  him  the  plaintiff  sustained. 

Plea:  Payment  into  Court  of  one  farthing,  and  no  damages 
idtra.    Verification. 

Beplication  :  Damages  ultra,  and  issue  thereon. 

The  cause  was  first. tried  before  Lord  Denman,  Ch.  J.  at  the 
London  sittings  after  Michaelmas  Term,  1838.  It  appeared  that 
during  the  continuance  of  the  term  assigned  to  the  defendant, 
subject  to  the  covenants  in  the  lease  to  the  plaintiff  as  stated  in  the 
declaration,  namely,  on  the  12th  April,  1838,  the  plaintiff  called  at 
the  insurance  office  in  which  the  defendant  had  up  to  that  time 
insured  the  assigned  premises,  and  learned  that  the  defendant's 
policy  would  expire  on  that  day.  As  the  defendant  had  previously 
been  irregular  in  paying  the  premiums  on  the  policy,  the  plaintiff 
immediately  paid  12.  for  an  insurance  for  a  few  days,  on  the  under- 
standing that  it  was  afterwards  to  be  continued  by  him,  if  the 
defendant  did  not  continue  it.  On  the  21st  of  April  the  plaintiff 
called  at  the  insurance  office  again,  and,  finding  that  the  defendant 
had  not  insured  in  the  interval,  effected  a  fresh  policy  on  the 
premises,  and  paid  42.  10^.  M,  by  way  of  premium  in  addition  to 
the  11.  paid  before.  This  policy  was  effected  by  the  plaintiff  in  his 
own  name,  and  not  in  the  joint  names  of  himself  and  Fleming  and 
Hall,  as  required  by  the  covenants  in  the  lease  to  the  plaintiff. 
His  Lordship  directed  the  jury  tht^t  the  plaintiff,  on  the  defendant's 
[  'B^i  ]  default,  was  entitled  to  insure  the  *premises,  and  to  recover,  by 
way  of  indemnity,  the  amount  paid  for  the  insurance.  Verdict  for 
the  plaintiff,  damages  5/.  10«.  id. 

Sir  JV.  JV.  FoUetty  in  the  Hilary  Term  following,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection.  Cause  was 
shown  against  this  rule  in  Trinity  Term,  1840,  by 

Sir  F.  Pollock  and  Martin  : 

In  support  of  the  rule,  it  was  contended  that  the  plaintiff  was 
entitled  to  no  more  than  nominal  damages,  and  that  the  money 
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paid  by  the  plaintiff  for  pramiam  could  not  be  recovered,  because         Hbt 


». 


it  could  not  in  any  way  enure  to  the  defendant's  protection,  the  wychk. 
plaintiff,  after  assigning  the  premises  having  no  insurable  interest, 
and  the  insurance  in  his  own  name  being  no  compliance  with  the 
covenant  to  insure  in  the  names  of  himself  and  the  lessors  jointly. 

Rule  absolute. 

The  cause  was  tried  before  Lord  Denman,  Gh.  J.  a  second  time 
at  the  London  sittings  after  Easter  Term,  1841.  His  Lordship 
directed  the  jury  that,  though  the  plaintiff  could  not  call  upon  the 
defendant  to  reimburse  him  in  respect  of  the  particular  sums 
expended  in  effecting  an  insurance  on  defendant's  default,  yet  it 
was  for  them  to  say  whether  the  risk  to  which  the  plaintiff  had 
been  exposed  by  such  default  did  or  did  not  entitle  the  plaintiff  to 
more  than  nominal  damages.  The  jury  assessed  the  damages  at 
5Z.  10«.  2d.  the  exact  sum  expended  by  the  plaintiff  in  insuring, 
but  his  Lordship  doubting  whether,  after  the  judgment  of  the  Court 
in  making  the  above  rule  absolute  for  a  new  trial,  the  plaintiff  was 
properly  entitled  to  more  than  the  nominal  damages,  which  had 
been  paid  into  Court,  directed  the  verdict  to  be  taken  for  the 
defendant,  and  gave  the  plaintiff  leave  to  move  to  set  it  aside,  and 
to  enter  the  verdict  for  himself  for  the  sum  of  61.  10«.  2d. 

Martin,  in  the  Trinity  Term  following,  having  obtained  a  rule       [  572  ] 
accordingly, 

Kelly  now  showed  cause  : 

The  plaintiff  was  entitled  to  no  more  than  nominal  damages. 
The  declaration  alleges  as  special  damage  that  the  plaintiff  was 
obliged  to  expend  the  sum  of  5/.  10^.  2d.  in  consequence  of  the 
defendant's  breach  of  covenant.  No  other  damage  is  alleged,  and 
it  is  clear  that  no  other  damage  could  be  alleged,  for  the  plaintiff  is 
not  to  be  compensated  for  any  anxiety  of  mind  he  may  have 
suffered  from  the  defendant's  neglect  to  insure.  The  jury  had  no 
right  to  take,  as  a  measure  of  damages,  the  sum  expended  by  the 
plaintiff  in  entering  into  an  invalid  policy.  He  then  contended 
that  the  policy  was  useless  to  the  defendant,  on  the  ground  taken 
in  the  former  argument. 

Martin,  contra  : 

The  defendant  must  contend,  as  a  matter  of  law,  that  the  jury 
were  restricted  to  nominal  damages.    If  they  were  not  so  restricted, 
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Hey  they  might  give  damages  according  to  the  measure  adopted  bj 
Wychb.  them  or  any  other  measure,  for  the  damages  are  not  complained 
of  as  excessive,  if  more  than  nominal  damages  could  be  given.  1\ 
is  a  mistake  to  suppose  that  the  policy  effected  by  the  plaintiff  inras 
useless  to  the  defendant.  The  plaintiff  had  an  insurable  interest 
notwithstanding  the  assignment,  for  it  was  not  necessary  that  he 
should  have  an  interest  in  the  very  bricks  of  the  building ;  his 
interest  arising  from  his  liability  under  the  covenant  was  sufficient. 
If  plaintiff  had  been  sued  by  the  lessor  for  breach  of  covenant,  he 
would  have  had  no  defence.  Why  should  he  not  be  compensated 
for  that  risk  ?  The  plaintiff,  therefore,  had  an  insurable  interest, 
and  the  fund  enured  to  the  benefit  oi  the  defendant. 

Lord  Denman,  Gh.  J. : 

I  thought  myself  bound  by  the  judgment  of  the  Court  on  granting 
the  new  trial  in  this  case,  not  to  lay  it  down  as  a  rule  that  the  jury 
[  'STS  ]  might  give  ^damages  by  way  of  indemnity  for  the  specific  sum 
expended  by  the  plaintiff  in  insuring.  It  appears  that  I  did  not 
lay  down  such  a  rule,  and  no  complaint  is  made  of  misdirection. 
It  seems  the  jury  were  asked  whether  the  risk  to  which  the  plaintiff 
had  been  exposed  by  the  defendant's  default  entitled  the  plaintiff  to 
more  than  nominal  damages.  The  jury  chose  to  give  more  than 
nominal  damages ;  they  gave  the  very  amount  which  the  plaintiff 
had  expended.  We  think  the  jury  might  properly  give  more  than 
nominal  damages;  and,  if  so,  as  the  particular  amount  awarded 
by  them  cannot  be  objected  to,  that  the  verdict  must  be  entered  for 
that  amount. 

Patteson,  J. : 

On  the  former  trial  it  was  laid  down  as  a  rule  that  the  plaintiff 
had  a  right  to  be  indemnified  for  what  he  liad  laid  out  in  insuring. 
I  cannot  say,  however,  that  the  jury  could  not  give  more  than 
nominal  damages,  and  I  do  not  think  that  the  circumstance  of  the 
damages,  as  estimated  by  them,  coinciding  in  amount  with  the  sum 
expended  by  the  plaintiff,  can  be  excepted  to. 

Coleridge,  J. : 

We  have  merely  to  say  whether  the  jury  were  restricted  to 

nominal  damages.     I  am  of  opinion  they  were  not.     I  should  have 

had  a  difficulty,  if  the  sum  paid  by  the  plaintiff  had  been  put  to 

the  jury  as  the  measure  of  damages. 

Rule  ab$olut€. 
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MEBOEB— Marriage  settlement — Portions  charged  on  estates.     K*tr' 

of  Ciarendon  y,  Barham      .         .         . oK- 

MINERALS— Bight  of  tenant  for  life  to.    See.  Tenant  for  Life. 

MORTGAGE — 1.  Authority  to  take  possession  of  lands  and  to  hold 
them  until  donee  of  power  has  received  payment  of  money  lent  — 
Valid  charge — ^Beath  of  grantor,  authority  not  revoked  by.     HjHKmer  v.    I 
Sandilands 397 

2.  Foreclosure — Form  of  inquiry — Suggestion  that  plaintiff  has 

been  in  possession  and  paid  himself  interest.     Dohaon  v.  Lee  .531 

-^ —  3.  Foreclosure  against  Crown — Intestacy  of  iUegitimate  mort- 
gagor— Bare  trustee — Equity  of  redemption.    Royer$  v.  Matde  .  209 

4.  Marshalling — ^Apportionment — Costs  of  mortgagees— Several 

estates  sold  and  purchase-money  paid  into  Court  in  one  general  fond. 
Barnes  v.  Bacster 401 

5.  Priority — Registration — Supposed  defect  in  memorial — ^Re- 
execution — Proper  registration  by  subsequent  incumbrancer — Middlesex 
Registry  Act.     Essex  v.  Baugh 476 

6.  Redemption  clause — Kot  a  power  of  revocation  or  condition 

within  Mortmain  Acts.     Doe  d.  Qraham  y.  Hawkins       ....     656 

7.  Evidence  of  whole  of  principal  money  having  been  paid  to 

mortgagor.     See  Evidence,  4. 

8.  Forcible  entry — Action  by  mortgagee  against  sheriff  and 

execution  creditor.     See  Trespass. 

9.  Notice    to    quit   given   by   mortgagor.      See   Landlord    and 

Tenant,  6. 

10.  Railway  Company — Mortgage  of  undertaking — Ejectment. 

See  Railway  Company,  1. 

PARTNERSHIP— 1.  Dissolution  —  Conduct  of  winding  up  given  to 
one  partner — Whether  such  partner  solely  chargeable  with  loss  occa- 
sioned by  injudicious  sale  of  partnership  effects.     Cragy  y.  Ford     .    320 

2.  Liability  to  share  losses — ^Losses  made  on  adventures  entered 

into  in  breach  of  terms  of  articles — ^Acquiescence.     Cragg  y.  Ford  .    320 
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-ATENT— Invention— Novelty— **  Prior  use  "—Trials  of  incomplete 
sntion — Practice.     Househill  Coal  and  Iron  Co,  v.  Neihon         .        .     162 

3J3ADING.    See  Landlord  and  Tenant,  4. 

COB  LAW — 1.  Breach  of  trust — Payment  of  costs  in  action  brought 
SL^Wk,iiist  officer  of  guardians — Information.     Att,-Gen,  v.  Compton     .    413 

2.  Bate — Lessee  of  tin  toll  leased  from  Duchy  of  Cornwall — 

I^essee  not  residing  within  parish  within  which  ore  raised— Occupier 
o^"   'toll — Distress — Trespass.     Crease  y.  Sawle .825 

3.  Settlement — '<  Possession  of  an  estate  or  interest" — Purchase 

o^    leasehold  interest — Bemoval  to  distance  of  ten  miles.     R,  y.  Inhahi- 
fcz'ft.ia  of  SL  Criles-in-the-FieldSf  729 ;  R,  v.  Inhabitants  of  Hendon      .         .     736 

4.  Bemoval  of  pauper  to  County  Lunatic  Asylum — Besi- 

deuce  more  than  ten  miles  from  place  of  settlement.     R,  y.  Inhabitants 
€j/'    Whissendine 732 

5.  Order  of  removal — Appeal — Jurisdiction  of  Becorder  of 

l>orough  having  grant  of  Quarter  Sessions— Concurrent  jurisdiction  of 
County  Sessions.  li.  y.  Inhabitants  of  Bury  St,  Edmunds^  584 ;  R,  y.  JJ,  of 
Suffolk        .............     594 

POWEB—  1 .  Execution  —  Marriage  settlement  —  Power  to  appoint 
axnong  children — Appointment  to  one  and  assignment  of  life  interest — 
S^efasal  of  trustees  to  join  in  transfer  of  fund — Costs.     Campbell  y.  Home 

510 

2.  Power  of   leasing — Married  woman — Lands    settled    to 

separate  use — Agreement  to  execute  power.    Dowell  y.  De^o  363 

POWEB   OF  ATTOBNEY— Authority  to  take  possession  of  lands 

and  to  hold  them  until  donee  of  power  has  received  payment  of  money 

:       lent.     Spooner  y.  Sandilands 397 

PBACTICE — 1.  Costs — Bill  filed  on  authority  of  reported  case  — 
Absence  of  conflicting  authority — Subsequent  reversal  of  reported 
decision — Bight    of   plaintiff  to    have    bill  dismissed  without  costs. 

Robinson  Y,  Rosher       , 211 

2.  Payment  by  one  of  several  defendants — Decree  of  con- 
tribution between  co-defendants.    Pitt  y.  Bonner  .515 

.:  3.  House  of  Lords— Beversal  of  judgment  below — Costs  of 

^       suit  below.     Mackersy  y.  Ramsay s 183 

4.  Court  of  Error — Bill  of  exceptions — Bules  of  evidence — Juris- 
diction and  powers  of  Irish  Courts.     Lord  TrimUstown  v.  Keinmis      ,     135 

5.  New  trial — Bill  of  exceptions — Judge's  charge  to  jury— Mis- 
direction.    Househill  Coal  and  Iron  Co,  Y,  Neilson 162 

6.  Parties— Specific  performance — Suit  by  purchaser  brought  as 

to  lot  A. — Amended  bill  affecting  purchasers  of  lot  B. — Necessity  of 

>       making  purchasers  of  lot  B.  defendants  to  suit.     Mason  y.  Franklin    317 

7.  Suit    brought    by  trustee    against    co-trustee    without 

a-       making  cestui  que  trusts  parties.     May  y.  Selby  .314 

And  see  Discovery  ;  Executor  and  Administrator,  2 — 4. 
PBESCBIPTION.     See  Easement. 

PRINCIPAL  AND  AGENT— 1.  Account— Admission  by  agent  that 
'  he  has  sold  goods  upon  credit — Inquiry  as  to  wilful  default— Credit 
'        giyen  in  usual  way  of  business.     l\1ham  y.  HUdrr      ....     208 

2.  Banker — Sub-agent— Privity  of   contract.      J'fUifim   v.   HiUhr 

^  208 
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PBINCIPAL   AND  AGENT— 3.   Improvident  contract  entered  into  |  x& 
by  illiterate  agent— Refusal  of  specific  performance  against  principsi 
IltUhavi  V.  Lamjtey     ...........     1^97 


It. 


PBINCIPAL    AND    SUBETT— Discharge   of  surety— Arran^rement 

affecting  liability  of  principal.     HolUer  v.  Kyrt   .....        1 

aXJO  WABBANTO.     Svv  Corporation  (Municipal),  2. 

BAILWAY  COMPANY— 1.  Mortgage— Statutory  authority  to  charge 
undertaking  **  and  the  rates,  tolls,  and  other  sums  arising"  therefrom 
— Mortgagee's  title  to  land— Ejectment.  iJoc  d.  Myatt  v.  St,  HtUu* 
Ry.Co 6i* 

2.  User  of  line — Limited  right — Grant — Bights  of  reversioner. 

Durham  and  Sunderland  Hy.  Co,  v.  Wafker         .....  .     M:: 

BATING — Appeal — Costs  of  appeal — ^Discretionary  power  of  Special 
Sessions  to  disallow  costs  of  appeal.     li,  v.  Finch       ...         .    6N 

And  see  Poor  Law,  2. 
BECEIVEB.     See  Trust,  5. 

BEGISTBATION— Of  mortgage.     See  Mortgage,  5. 
BES  JUDICATA— Defence  of.     See  Evidence,  3. 

BIVEB — Bepair  of  channel — Statutory  obligation  on  Dock  Company 
— Mandamus — Objection  to  remedy.     *SVe  Mandamus,  2. 

SETTLEMENT   (MABBIAGE)  —  1.    Power  to    advance  money   to    { 
husband  en  request  of  wife — Insolvency  of  husband  after  marriage — 
Befusal  of  trustee  to  advance  money  on  request — Justification.     Jit^^s  v. 
Godsall        .............     -iTti 

And  see  Power,  1. 

SHIP  AND  SHIPPING— 1.  Authority  of  master— Implied  authority 
to  borrow  money  in  home  port  for  necessary  use  of  ship — Accessibility 
of  owner.     Johns  y,  Simons^  714;   Sionehouse  y.  Oent  ....     71N,  n. 

— —  2.  Ship's  husband,  director  of  Company  acting  as— Breach  of 
trust.     See  Company,  4. 

SPECIFIC  PEBFOBMANCE  —  Delay  in  acceptance  by  plaintiff— 
Acceptance  not  notified  to  defendant — Attempt  by  plaintiiBf  to  vary 
terms  of  agreement  after  signature.     Thornhury  v.  lievill   .  .     443 

And  see  Landlord  and  Tenant,  1,2;  Principal  and  Agent,  3 ;  Vendor 
and  Purchaser,  3—7. 

TENANT  FOB  LIFE— Bight  to  minerals  deposited  on  land  by 
action  of  mountain  stream.     Thomoii  v.  Jonis 43o 

TENDEB.     Nfr  Carrier,  1. 

TBESPASS— Forcible  entry-  Action  by  mortgagee  of  premises  and 
chattels  therein  against  sheriff  and  execution  creditor.  Wheehr  v. 
yivntefiore   .............     614 

And  see  Poor  Law,  2. 

TBUST— 1.  Funds  settled  on  children  by  voluntary  settlement  and 
will— Gift  at  31— Vesting.     Imwj  v.  Pnyh ^3^5 

2.  Trustee  Breach  of  trust  — Stock  sold  for  purpose  of  re-invest- 
ment at  request  of  cestui  que  trust— Misappropriation  of  proceeds  by 
one  trustee  -Liability  of  co-trustee — Knowledge  of  cestui  que  trust  — 
Delay — Laches.     JirtHtdhnrst  y,  Balyny 212 
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"XKXTST — 3.  Trustee — Breach    of    trust — Trustee,    suit     by    against 
o— trustee  without  making  cestui  que  trusts  parties.    May  v.  iSdhy    314 

4.  Costs  —  Befusal  to  transfer  trust  fund  to  assignee  — 

ion  of  fraud — Assignment  decreed  to  be  carried  into  execution- 


'CTimstances  of  suspicion.     Whitmareh  v.  liohertson    ....     532 
o.  One  trustee  declining  to  act — Infant  cestui  que  trusts — 


BLeceiver — Liberty  to  trustees  to  o£fer  themselves.     Tait  v.  Jenkins  .     433 

6.  Befusal  of  trustees  to  concur  in  transfer  of  fund.     See 

,  1. 


VXtKDOB  AND  PUBCHASEB— 1.  Conditions  of  sale— Facts  stated 
conditions  as  ground  of  the  conditions  must  be  proved.    Symoua  v. 
^T<.ifnts  .............     429 

2.  Sale  by  auction — Title — Leasehold  ground  rent — Original 


demise  at  lesser  rent — Obscure  conditions.     Taylor  v.  Martindale      .     505 
3.  Specific  performance — Consideration — Parol   agreement  con- 


taining material  collateral  consideration.     Clifford  v.  Turrdl    .  275 
4.  Title  —  Defect  in    title    at    time    of  contract  —  Title 


subsequently  perfected  by  grant  from  Crown.     Eyston  y.  Simouds  469 
5. Immediate    decree  —  Consent    of    tenant    for    life 


necessary  for  sale — Necessity  of  consent  before  filing  of  bill.     Adams  y. 
liroke  ..............     480 

6. Waiver  of  objections  —  Purchaser  in  possession — 


I>ealing  with  property  in  manner  contrary  to  former  usage— Beference 
as  to  title — Payment  of  purchase -money  into  Court — Beceiver.  Osborne 
V.  Harvey 266 

7.  Parties  to  suit.     See  Practice,  6. 


WILL — 1.  Annuity  —  Charge   on  realty — '^ Annuities"   held  not 
included  in  term  *  legacies."     Shi j^per dson  y.  Tower     ....     421 

Charge  on    rents  of   collieries  —  '*  Collieries "  held    to 


9 


refer  to  freehold   collieries  and  not  to  shares  in  leasehold  colliery. 
Shipperdson  v.  Tciver  ...........     421 

3.  Charge    of   debts — Whether    debts   payable  out  of   general 


personal  estates  according  to  usual  order  of  administration  or  out 
of  testator's  *' ready  money,  securities  for  money  and  monies  in  the 
funds.*'     Parker  v.  Marchaut 327 

4.  Charity — Gift  to  institution — No  institution  precisely  answer- 


ing description — Parol  evidence  of  intention.     Wilson  v.  Squire        .     503 
5.  Codicil-  Gift  to  **  servants  £500  each" — Servant  in  testator's 


service  at  date  of  codicil  but  quitting  it  before  his  decease — Whether 
entitled  to  legacy.     Parker  v.  Marchaut 327 

6.  Devise — Contingent  remainder — *' First  male  heir"   of   the 

branch  of  a  family — Vesting.     Winter  y.  Perratt 60 

7.  Election — Widow — Election  between  benefits  given  by  will 

and  free-bench  in  part  of  devised  estates.     7'aylor  v.  Taylar  542 

8.  Estate    for    life  —  Conversion  —  Investment  of  income.     See 

Estate. 

9.  Executory  devise — Vesting — Equitable  estate  in  fee  liable  to 

be  devested  in  event  of  devisee's  death  under  21  without  issue.     Phipps 

>  •    /I  'A  r/9.  •  .  t  t  •  *  t  .  •  ,  a  %  ^  i 
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WILL— 10.  *^  Gk>od8,  chattels  and  effects,"  when  words  talcen  to  hare 
been  used  in  general  sense.    Parker  ▼.  Marchant .....     r.T 

11.  Legacy,  specific  or    demonstrative — Bequest  of    money  in 

Consols  ''or  in  whatever  of  the  Government  funds  the  same  alian  b« 
found  invested."     Hosking  v.  NicholU .4:1' 

12.    ''Keady  money"  includes  money  at  banker's.     I'ark'-r   v 


Marchant 


13.  Residue  —  Survivorship  —  Gift    to    two    equally  —  Gift   to 

survivor  ''  in  the  event  of  the  death  of  either."     Clarkt  v.  Lubbvch  .     A^ 

14.  Survivorship — Vesting — "Vested"  construed  as  **  pay- 


able."    Sillick  V.  Booth .     iST 

Id.  Intention,  parol  evidence  of.     See  Evidence,  5. 

WOBDS— * '  CoUieriea "     See  Will,  2. 

"  First  male  heir."     See  WiU,  6. 

*<  Goods,  chattels  and  effects."    See  Will,  10. 

*'  Legacies."    See  WUl,  1. 

''  Beady  money."    See  Will,  12. 

"  Vested."    See  Will,  14, 
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